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PREFACE. 


The  learned  Author  described  the  Work  in  his 
Preface  to  the  Third  Edition  as  "a  convenient  digest 
of  the  leading  principles  of  the  law  of  contracts  as 
derived  from  judicial  exposition."  The  present 
Edition  has  been  prepared  on  the  same  lines.  Con- 
siderations of  space  prevented  the  inclusion  of  all  the 
modern  decisions  on  each  branch  of  the  law  dealt 
with,  but  I  do  not  think  I  have  omitted  any.  case  of 
real  importance.  The  cases  reported  down  to  date 
have  been  considered. 

The  most  material  alteration  is  in  that  portion 
which  deals  with  contracts  in  restraint  of  trade. 
This  I  was  compelled  to  re- write,  making  the  decision 
of  the  House  of  Lords  in  Nordenfeldt  v.  Maxim  Norden- 
feJdt  Gun  and  Ammunition  Oo.  the  point  of  departure. 
Of  the  general  accuracy  of  the  Author^s  work  I  can 
give  a  striking  instance.  The  decision  of  the  Court 
of  Appeal  in  Durant  v.  Roberts  necessitated  a  serious 
modification  of  the  text,  but  upon  the  reversal  of  that 
decision  in  the  House  of  Lords  I  had  to  restore  the 
original  text  with  an  immaterial  verbal  alteration. 

I  have  in  each  instance  referred  to  last  editions 
unless  otherwise  stated.  I  have  also  added  references 
to  the   Law   Journal  Reports,   which    leads    me    to 


VI  PBEPACE, 

observe  that  in  one  case  ( Watson  v.  Holliday)  I  have 
thus  been  enabled  to  give  the  decision  of  the  Court 
of  Appeal,  which  is  not  to  be  found  in  the  Law 
Reports,  although  the  decision  in  the  Court  below 
is  duly  reported  (20  Ch.  D.  780).  Indeed,  I  have, 
so  far  as  possible,  indicated  what  the  ultimate  decision 
was.  This  I  have  done  in  the  interests  of  students, 
who  sometimes  consult  this  Work,  and  who  might  be 
misled  by  a  reference  to  the  case  in  the  Court  below. 

I  desire  to  record  my  thanks  to  my  friends,  Mr.  C. 
W.  Mead,  of  the  Middle  Temple,  and  to  Mr.  Sydney 
E.  Williams,  of  Lincoln's  Inn,  who  have  undertaken 
two  very  thankless  tasks.  Mr.  Mead  has  prepared 
the  Table  of  Cases,  Mr.  Willums  has  prepared  the 
Index,  and  I  am  also  indebted  to  him  for  some 
valuable  suggestions. 

A.  E.  R. 

July^  1902. 
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THE  LAW  OP  CONTRACTS. 


PART  I. 

THE  FORMATION  OF  CONTRACTS. 


Chaptbr  I. 
SIMPLE  CONTRACTS. 

Sbot.  I.— simple  CONTRA.CTS  FORMED  BY  AGREEMENT. 

§  1,  Principles  of  Agreement. 

PAQB 

Simple  contracts  bj  agreement 1 

Agreement  in  g^eneral — eTidenoe  of  agreement 2 

Agreement  as  source  of  contract— promises 2 

Representation  of  fact — ^warranty  of  fact — liability  for  represen- 
tation acted  upon 3 

Consideration — voluntary  promises 6 

Executed  and  executory  considerations— mutual  promises — past 
consideration  , 5 

Form  of  simple  contract  by  agreement— express  and  implied  con- 
tracts— contracts  implied  in  law. 7 

Contracts  in  writing 8 

Contracts  in  English  law  have  been  divided  into  three  classes, 
difltmgniflhed  by  their  modes  of  formation  :  namely,  Simple  Con- 
tracts,  Contracts  nnder  Seal,  and  Contracts  of  Record  (a).    It  is 
purposed  to  treat  of  the  foimation  of  contracts  in  this  order ;  com- 
mencing with  Simple  Contracts,  because  the  principles  of  forma-  simple 
tion  of  contracts  of  that  class  are  of  a  less  technical  and  more  contracts 
elementary  character  than  those  of  contracts  of  the  other  classes. —  ment. 
Simple  contracts  may  again  be  divided  into  two  classes,  according 

(a)  2  Blackst.  Com,  465. 


C0NTEACT8  BY  AGREEMENT. 


Past  I.  to  the  mode  of  formation:  namely,  simple  contracts  formed  by 
agreement,  and  simple  contracts  arising  independently  of  agree- 
ment or  contracts  implied  in  law. 


Agreement. 


Eridenoe  of 
agreement. 


Motive. 


Agreement 
as  Bouroe  of 
oontract. 


Agreement  may  be  defined  generally  as  consisting  in  two 
persons  being  of  the  same  intention  concerning  the  matter  agreed 
npon.  The  intention  of  a  person  can  be  ascertained  by  another 
only  by  means  of  outward  expressions,  as  words  and  acts;  and 
for  the  purpose  of  agreement  there  must  be  a  communication  of 
intention  between  them  by  means  of  such  expressions.  Accord- 
ingly, the  law  judges  of  the  intention  of  a  person  by  outward 
expressions  only;  and  it  judges  of  an  agreement  between  two 
persons  exclusively  from  those  expressions  of  their  intentions 
which  are  communicated  between  them  (b).  Consequently  an 
intention  not  expressed  or  not  communicated,  or  withdrawn  before 
communicated,  or  communicated  only  to  a  third  person,  is,  in 
general,  inoperative  and  immaterial  to  the  question  of  agree- 
ment (c). 

The  law  imputes  to  a  person  an  intention  corresponding  to  the 
reasonable  meaning  of  his  words  and  actions.  Where  acts  are 
inconsistent  with  words,  the  former  are  accepted  as  more  reliable 
evidence  of  intention  than  the  latter ;  and  acts  may  in  some  oases 
prove  the  intention  even  in  opposition  to  words,  according  to  the 
maxim,  "  iian  quod  dictum^  sed  quod /actum  est  inspicitur  "  {d).  The 
law  also  imputes  presumptively  a  rightful  intention  to  words  and 
acts.  And  where  a  man  does  an  act  that  may  be  rightfully  per- 
formed, he  cannot  say  that  that  act  was  intentionally  and  in  fact 
done  wrongfully ;  according  to  the  maxim,  "  aliegans  suam  turpi* 
tudinem  non  est  audiendus  "  (<?). — The  motive  of  a  person  in  express- 
ing an  intention  is  in  general  immaterial  to  the  question  of  agree- 
ment, and  cannot  be  inquired  into  (/). 

An  agreement  as  the  source  of  a  legal  contract  imports  that  the 
one  party  shall  be  bound  to  some  performance,  which  the  latter 


(b)  Blackburn,  J.,  Smith  ▼.  Hiighe$, 
L.  R.  6  Q.  B.  607  ;  40  L.  J.  Q.  B.  227  ; 
and  see  CornUh  y.  AbingUm^  4  H.  &  N. 
649  ;  28  L.  J.  Ex.  262. 

(e)  Cox  V.  Troy,  5  B.  &  Aid.  474  ;  M» 
East  of  England  Bankf  L.  R.  4  Ch.  14 ; 
38  L.  J.  C.  121. 

(rf)  Co.  Lit.  36  a ;  see  Croft  v.  LumJcy, 
6  H.  L.  C.  672  ;  27  L.  J.  Q.  B.  321 ;  10 


E.  R.  1459;  Davenport  t.  Beg,^  3  Ap. 
Oa.  131 ;  47  L.  J.  P.  C.  8. 

(e)  Re  HalUtt*t  Estate,  18  C.  D.  696 ; 
49  L.  J.  O.  428. 

(/)  Eldon,  L.  C,  DotcnshireY.  Sandye, 
6  Ves.  114  ;  per  cur.  Vernon  ▼.  Keys,  12 
East,  637 ;  S.  C,  4  Taunt.  488 ;  JFil- 
liams  V.  Canrardiney  4  B.  &  Ad.  621  ; 
Denny  t.  Hancock,  L.  R.  6  Ch.  1  ;  40 
L.  J.  C.  193. 


PRINaPLES  OF  AGREEMENT. 

shall  have  a  legal  right  to  enforce.    And  the  intention  of  the  one       Ch.  I. 
party  as  to  the  performance,  expressed  to,  and  accepted  by  the 


other,  for  the  purpose  of  creating  the  right,  constitutes  a  promise.  Promises. 
Promissory  expressions  reserving  an  option  as  to  the  performance 
do  not  create  a  contract :  as  in  oases  of  employment  upon  the 
terms  of  such  remuneration  as  the  employer  thinks  right  to 
give  {g) ;  or  upon  the  terms  of  being  remunerated  by  a  legacy  (//) ; 
expressions  of  intention  respecting  settlements  on  marriage  (e). 

Representations  made  by  a  person  to  another  require  further  to  Representa- 
be  distinguished :  as  being  representations  of  future  acts,  which,  if  **^^  ^*  ^^°*- 
intended  to  be  binding,  constitute  promises  strictly  so  called  ;  and 
representations  of  matters  of  fact.     "  There  is  a  clear  difference 
between  a  representation  of  fact,  and  a  representation  that  some- 
thing will  be  done  in  the  future.    A  representation  that  something 
wiU  be  done  in  the  future  cannot  either  be  true  or  false  at  the 
moment  it  is  made ;  and  although  you  may  call  it  a  representa- 
tion, if  it  is  anything,  it  is  a  contract  or  promise"  (k), — A  repre-  Warranty 
sentation  of  a  matter  of  fact  may  be  intended  and  expressed  to 
bind  the  person  making  it  to  its  truth,  or  rather  for  the  conse- 
quences of  it  not  being  true ;  as  in  the  case  of  a  warranty  of  the 
soundness  of  a  horse ;  or  of  the  quality  of  goods ;  or  of  the  sea- 
worthiness of  a  ship  ;  or  of  the  genuineness  of  a  picture.    A  repre- 
sentation or  undertating  of  this  kind  is  commonly  known  as  a 
learrantt/  ;  and  it  is  equivalent  to  a  promise  in  producing  a  con- 
tract or  legal  obligation  (/). — ^A  representation  of  fact  may  also  Liability  for 
be  made  to  another  without  a  warranty  of  the  truth,  but  with  the  tiwiTcted ' 
intention  of  inducing  him  to  act  upon  it ;  and  if  the  latter  in  fact  i^po^- 
acts  upon  it  and  suffers  loss  by  reason  of  it  not  being  true,  the 
party  making  the  representation  may  become  responsible  in  law  for 
the  consequences.    Although  the  rules  of  law  regulating  contracts 
by  agreement  do  not  apply,  the  party  may  incur  legal  responsi- 
bility for  such  representations  without  the  formalities  or  require- 
ments of  that  kind  of  contract  (m).    The  rule  as  to  representations 
of  fact  has  been  thus  stated :  "  Where  one  by  his  words  or  conduct 

is)  Taylor  r.  Brewer,  1  M.  &  S.  290 ;  185 ;  23  L.  J.  0.  866  ;  10  E.  R.  868. 

Soberit  t.  Smith,  4  H.  &  N.  315 ;  28  {k)  Mellish,  L.  J.,  Beatiie  v.  Mury, 

L.  J.  Ex.  164.  L.  R.  7  Ch.  804  ;  41  L.  J.  0.  808. 

(A)   0«6oni  ▼.  GuyU  Hoipital,  2   Str.  (/)  Seepwf,  Pt.  I.  Chap.  VI.  Sect.  II.  §  2. 

728  ;  Madd%$cn  ▼.  AldertoHj  8  Ap.  Ca.  (m)  EldoD,  L.  C,  £vans  v.  Bkknell, 

467  ;  52  L.  J.  C.  737.  6  Yes.  182  ;  Grant,  M.  R.,  Burrowes  v. 

(•)  JfiuifiMJ/T.  TTAi^,  4  H.L.C.  1039;  Lock,  10  Ves.   476;    Ia>w  f.   Bouverie, 

10  E.R.769  ;  /orrfm  v.  JfoiM^y,  5 H.L.  C.  (1891)  3  Ch.  82  ;  60  L.  J.  C.  594. 
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PaetL 


Represen- 
tations not 
intended  as 
binding. 


wilfully  causes  another  to  believe  in  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief  or  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same 
time"  {n).  And  "by  the  term  *  wilfully '  in  that  rule,  we  must 
understand,  if  not  that  the  party  represents  that  to  be  true  which 
he  knows  to  be  imtrue,  at  least  that  he  means  his  representation  to  be 
acted  upon,  and  that  it  is  acted  upon  accordingly ;  and  if,  whatever 
a  man's  real  intention  may  be,  he  so  conducts  himself  that  a  reason- 
able man  wonld  take  the  representation  to  be  true,  and  believe  that  it 
was  meant  that  he  should  act  npon  it,  and  did  act  upon  it,  as  true, 
the  party  making  the  representation  would  be  equally  precluded 
from  contesting  its  truth  "  (o).  But  "  that  doctrine  does  not  apply 
to  a  case  where  the  representation  is  not  of  a  fact,  but  a  statement 
of  something  which  the  party  intends  or  does  not  intend  to  do, — 
in  respect  of  which  he  may  be  sued,  if  it  is  put  into  a  valid  form, 
but  not  otherwise."  In  the  latter  case  "  there  is  no  reason  for  the 
application  of  the  rule,  because  the  parties  have  only  to  enter  into 
a  contract,  and  then  all  difficulty  is  removed  "(/?). 

Again,  the  representation  may  be  made,  not  only  without  any 
warranty,  but  also  without  any  intention  that  it  should  be  acted 
upon  without  further  inquiry  (q) ;  that  is  to  say,  as  a  mere  opinion 
given  with  the  understanding  that  it  should  not  be  obligatory :  as 
in  the  case  of  commendatory  representations  of  the  quality  and 
value  of  goods  made  by  the  seller  in  offering  them  for  sale,  and 
which  are  made  and  accepted  without  any  sense  of  responsibility 
attaching ;  according  to  the  maxim  of  the  civil  law,  "  simplex  com" 
mendatio  non  obltgat^'  (r).  And  it  is  stated  as  "the  rule  to  be 
derived  from  all  the  cases,  that  where,  upon  the  sale  of  goods,  the 
purchaser  is  satisfied  without  requiring  a  warranty,  he  cannot 
recover  upon  a  mere  representation  of  the  quality  by  the  seller, 
unless  he  can  show  that  the  representation  was  bottomed  in 
fraud"  («). 


(«)  Fickard  v.  Sears,  6  A.  &  E.  469 ; 
Dashicood  v.  Jermyn,  12  0.  D.  781  ;  Hoe 
V.  Mutual  Loan  Fund,  19  Q.  B.  D.  347 ; 
66  L.  J.  Q.  B.  541  ;  Fallcis  Co.  t.  Tomkin- 
ton,  (1893)  A.  C.  396  ;  63  L.  J.  C.  134. 

(o)  Freeman  v.  Cooke,  2  Ex.  654 ;  Carr 
V.  X.  ^  .Y.  IF,  My.,  L.  R.  10  C.  P.  307  ; 
44  L.  J.  C.  P.  109  ;  Seton  v.  Lafone,  19 
Q.  B.  D.  68  ;  66  L.  J.  Q.  B.  415. 

{p)  Granworth,  L.  C,  Jorden  v. 
Mon^y,  6  H.  L.  C.  185  ;    23  L.  J.   C. 


868 ;  10  £.  R.  868  ;  Selbome,  L.  C, 
Citizens*  Bk.  Louisiana  y.  National  Bk. 
New  Orleans,  L.  R.  6  H.  L.  360 ;  and 
see  Selbome,  L.  C,  Maddison  v.  Alder • 
son,  8  Ap.  Oa.  473  ;  52  L.  J.  Q.  B.  737. 

{q)  Hayeraft  v.  Creasy,  2  East,  92  ; 
per  eur.  Adamsan  v.  Jarvis,  4  Bin^r.  74. 

(r)  Chandelor  v.  Lopus,  Cro.  Jao.  2  ; 
2  Sm.  L.  C.  52. 

(s)  Fer  ettr.  Ormrod  v.  Huth^  14  M.  & 
W.  664  ;  14  L.  J.  Ex.  366. 
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PRINCIPLES  OF  AGBEEMENT,  6 

It  is  further  necessary  that  an  agreement,  in  order  to  create  a       Ch.  I. 
legal  contract,  should  include  in  the  matter  agreed  upon,  besides  a        ^^' 


promise,  what  is  called  a  consideration  for  the  promise ;  which  may  Conaidera- 
be  described  generally  as  some  matter  accepted  or  agreed  upon  as 
a  return  or  equivalent  for  the  promise  made.  The  fact  of  bargain- 
ing for  and  giving  an  equivalent  for  the  promise  serves  to  show 
that  the  parties  act  with  deliberation,  and  with  the  intention  that 
the  transaction  shall  be  binding ;  and  for  this  purpose  a  nominal 
consideration  stated  in  an  agreement  operates  as  an  expression  of 
intention  and  is  presumptively  suflBcient.  A  promise  merely 
toluntaryy  that  is,  made  without  a  consideration,  if  it  rests  in 
agreement  only,  is  not  binding  in  law(0. — Voluntary  promises,  Voluntary 
which  are  thus  incapable  of  becoming  contracts  by  mere  agreement,  promises, 
may  be  made  legally  binding  by  using  the  solemnities  of  a  deed, 
which  are  prescribed  for  the  same  purpose  as  the  consideration  of 
an  agreement,  namely,  that  of  securing  a  deliberate  obligatory 
intention  (m).  Writing  alone  is  not  a  sufficient  solemnity  to  render 
a  promise  legally  binding  without  a  sufficient  consideration  to 
support  it.  Thus,  with  negotiable  instruments,  as  bills  of  exchange 
and  promissory  notes,  though  by  the  custom  of  merchants  a  con- 
sideration is  presumed  to  exist,  in  the  absence  of  proof  to  the 
contrary,  yet  as  regards  parties  between  whom  they  are  proved  to 
pass  without  any  consideration  in  fact,  they  are  void  of  binding 
effect  at  law  and  in  equity  (ar). 

The  consideration  of  a  promise  may  be  executed  or  executory.     An  Executed  and 
executed  consideration  is  some  act  performed  or  some  value  given  cous^oti^ 
at  the  time  of  making  the  promise  and  in  return  for  the  promise  tions. 
then  made:  as  where  goods  are  delivered,  -or  services  rendered, 
upon  credit,  that  is,  upon  a  promise  to  pay  for  them  at  a  future 
time ;  or  where  money  is  paid  in  advance  for  a  promise  given.-^ 
An  executory  consideration  is  a  promise  to  do  or  give  something  in 
return  for  the  promise  then  made :  as  upon  an  interchange  of  pro- 
mises to  many ;  or  upon  an  interchange  of  promises,  on  the  one 
part  to  serve  and  on  the  other  part  to  employ,  in  some  work  or 
business.     The  contract  with  an  executory  consideration  thus  com-  Mutual 

i •  1       J         •!_   J  /      7  'XT-     promises. 

pnses  two  promises,  commonly  descnbed  as  mutual  promises ;  the  *^ 
one  promise  forming  the  consideration  for  the  other,  and  conversely. 

{£)    Cooie   ▼.    Oarfoy,   3   T.    R.    663  ;  {x)  Rann  v.  Hughes,  7  T.  R.  360,  n. ; 

Knight-Braoe,  V.-C,  Kekewieh  v.  Man-  7  Bro.  P.  C.  560  ;  3  E.  R.  18  ;  per  cur. 

nitf^,  1  D.  H.  &  G.  176 ;    21  L.  J.  G.  Eatton  ▼.  Fratchett,  1  G.  M.  &  R.  808; 

581.  Ikceddle  ▼.  Atkituon,  1  B.  &  S.  393 ;  30 

(w)  Qeepo$i,  Ft.  I.^  Ghap.  II.  L.  J.  Q.  B.  266. 
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PabtI. 


Fast  con- 
sideration. 


Consequently,  contracts  of  this  kind  must  be  binding  on  both 
parties,  otherwise  the  consideration  for  one  of  the  promises  fails, 
and  the  contract  is  then  described  as  being  void  for  want  of 
mutuality ;  as  in  agreements  for  services  where  there  is  a  promise 
to  serve  on  the  one  side,  but  no  sufficient  promise  to  employ  on  the 
other  {y).  "  The  necessity  of  mutuality  in  contracts  must  be  con- 
fined to  those  cases  where  the  want  of  mutuality  would  leave 
one  party  without  a  valid  or  available  consideration  for  his  pro- 
mise "  (s).  Accordingly,  where  one  party  has  received  the  benefit 
of  the  stipulations  for  which  he  contracted,  or  the  other  party  has  per- 
formed all  the  obligations  on  his  part,  whichever  way  it  may  be 
put,  a  defence  based  upon  want  of  mutuality  will  not,  in  general, 
be  a  defence  (a).  Upon  this  principle  a  formal  contract  signed  by 
one  party  only  may  amount  to  a  mere  offer  until  accepted  by  the 
other  (J). 

It  appears  from  the  nature  of  a  consideration  above  described 
that  the  consideration  must  necessarily  be  something  done  or  given, 
or  promised  to  be  done  or  given,  at  the  time  of  the  making  of  the 
promise,  in  return  for  it ;  and  that  any  matter  already  done,  given, 
or  promised,  before  the  making  of  the  promise,  cannot  constitute  a 
valid  consideration.  A  promise  made  in  respect  of  such  past 
matter,  though  induced  by  the  moral  obligation  of  gratitude,  or 
any  other  motive  of  compensation,  is  purely  gratuitous  and  volun- 
tary ;  and,  therefore,  it  will  not  create  a  contract,  unless  made  in 
an  independently  valid  form,  as  by  an  instrument  under  seal(c). 
For  example,  where  it  was  alleged  in  the  declaration  of  the  plain- 
tiif  that  "  in  consideration  that  the  plaintiff  had  then  promised  the 
defendant "  to  perform  certain  things,  "  the  defendant  then  pro- 
mised the  plaintiff  "  to  perform,  etc.;  it  was  construed  that "  then^^ 
referred  to  the  same  period  of  time  with  both  promises,  and  that 
they  were  in  effect  simultaneous  and  mutual,  and  therefore  valid  (rf). 
But,  "  if  a  man  disburse  money  about  the  affairs  of  another  with- 
out request,  and  then  the  latter  promise  that,  in  consideration  of 


{y)  Lcet  V.  Wkitcomby  6  Bing.  34; 
SyJies  V.  JDixmy  9  A.  &  E.  693  ;  8  L.  J. 
Q.  B.  102  ;  Hartley  v.  Cummings,  6  0.  B. 
247 ;  Westhead  v.  Sproson^  6  H.  &  N.  728 ; 
30  L.  J.  Ex.  265. 

(z)  Per  cur,  Arnold  v.  Mayor  of  Fools, 
4  Man.  &  G.  896  ;  11  L.  J.  C.  P.  97. 

(a)  Fishmongers*  Co.  v.  Hobertson^  6 
Man.  &  G.  131 ;  12  L.  J.  C.  P.  186; 
Kidder mimterv.  Hardwicke,  L.  R.  9  Ex, 
13;  43   L.   J.   Ex.   9;   J£r  p,    JFaUrs, 


L.  R.  8  Ch.  662 ;  Tindal,  C.  J.,  lay- 
thoarp  V.  Bryant,  2  Bing.  N.  C.  740 ; 
G.  N.  My,  T.  Witham,  L.  R.  0  C.  P.  16; 
43  L.  J.  C.  P.  1. 

{b)  Dickinson  ▼.  2)«W»,  2  C.  D.  463  ; 
45  L.  J.  C.  777. 

(e)  Lampleigh  v.  Brathtcait,  Hob.  105 ; 

I  Sm.  L.  C.  136. 

(d)  Thornton  v.  Jenyns,  1  Man.  &  G. 
166;  ITallr.  Betty,  4  Man.  &  G.  410; 

II  L.  J.  0.  P.  256. 


PRINCIPLES  OF  AGREEMENT, 

the  former  having  laid  out  the  money  for  him,  he  will  pay  him       Ch.  I. 
20/.,  that  is  not  a  good  consideration,  heing  completely  executed  "  (e) .  LJ. 


Upon  this  principle  a  promissory  note  given  in  remuneration  of 
past  services  rendered  gratuitously  by  the  payee  to  the  maker, 
cannot  be  enforced  by  the  payee,  if  there  be  not  other  considera- 
tion (/).  So  it  was  held  that  a  sum  of  money  accepted  as  a  gift 
would  not  support  a  promissory  note  subsequently  given  for  the 
amount ;  though  upon  the  question  whether  the  money  previously 
advanced  was  accepted  as  a  gift  or  a  loan,  the  note  would  be 
material  evidence  of  the  latter  (g). — Upon  the  same  principle  a 
guarantee  of  past  debts  cannot  be  supported  without  a  further  con- 
sideration (h) ;  but  giving  credit  in  future,  or  forbearing  to  sue  the 
debtor  for  a  certain  time,  or  any  other  sufficient  consideration  will 
support  a  guarantee  of  debts  past  as  well  as  future  {i). 

An  agreement  satisfying  the  above-mentioned  conditions,  that  is  Simple 

J  j-»  •  j-Lx-L  L       ^  Tj  contracts  by 

to  say,  contammg  a  promise  made  by  the  one  party,  for  a  valid  agreement, 
consideration,  and  agreed  to  by  the  other  party,  creates  at  common 
law  a  contract  by  force  of  the  mere  agreement ;  and  the  contract 
so  created  is  a  simple  contract. — No  special  form  is  required  by  law  Form  of 
for  simple  contracts ;  but  contracts  concerning  certain  matters  are  ^n^^ts. 
required  by  statute  to  be  made  with  writing  and  signature  or  other 
prescribed  formalities,   or   can  only  be   enforced  if  evidence  in 
writing  signed  be  forthcoming.     The  words  and  acts  of  the  parties, 
which  are  the  evidence  of  their  agreement,  constitute  in  general 
the  only  form  in  which  the  contract  appears.     But  the  contract  is 
an  inference  of  law  from  the  facts ;  therefore  under  the  modern 
system  of  pleading  introduced  by  the  Judicature  Acts  the  party 
relying  upon  a  contract  should  not  allege  merely  the  existence  of  a 
contract,  and  state  its  effect,  but  should  state  whether  the  contract 
is  verbal  or  in  writing,  or  the  result  of  a  series  of  documents  (k). 

Contracts  created  by  agreement  are  sometimes  distinguished  as  Expr^and 
express  and  implied,  according  to  the  manner  in  which  the  agree-  ^ntracte. 
ment  is  made.     An  express  contract  is  proved  by  words,  written  or 
spoken,  expressing  an  agreement  of  the  parties ;  an  implied  contract 
is  proved  by  circumstantial  evidence  of  the  agreement.    Contracts 

(e)  Tindal,  C.  J.,  Thornton  v.  Jwyns^  (h)   Wood  t.  Bensott,  2  Cr.  &  J.  94. 

supra.  (i)  Oldershaw  y.  King,  2  H.  &  N.  399  ; 

(/)  fful9e  V.  HuUe,  17  0.  B.  711 ;  25  27  L.  J.  Ex.  120  ;   Westfuad  v.  Sproson, 

L.  J.  C.  P.  177.  6  H.  &  N.  728  ;  30  L.  J.  Ex.  265. 

is)  Mill  Y.  Wilton,  L.  R.  8  Ch.  888 ;  (k)  Order  XIX.  rr.  4,  24 ;  Turquand 

42  L.  J.  C.  817.  T.  Fearon,  48  L.  J.  Q.  B.  703. 
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Contracts 
implied  in 
law. 


Contracts 
in  writing. 


may  also  be  of  a  mixed  oharaoter  in  respeot  of  the  mode  of  maMng 
them,  that  is  to  say,  partly  expressed  in  words  and  partly  implied 
from  acts  and  circumstances.  ^'  The  only  difference  between  an 
express  and  an  implied  contract  is  in  the  mode  of  proof.  An 
express  contract  is  proved  by  direct  evidence,  an  implied  contract 
by  circumstantial  evidence.  Whether  the  contract  be  proved  by 
evidence  direct  or  circumstantial,  the  legal  consequences  resulting 
must  be  the  same  "  (/).  An  express  contract  necessarily  supersedes 
and  excludes  aU  implication  as  to  the  matters  expressed,  according 
to  the  maxim,  "  expressum  facit  cessare  taciturn  "  (m). — ^It  is  neces- 
sary here  to  notice  that  the  term  "implied  in  law"  is  used  to  denote 
the  class  of  simple  contracts  raised  by  law  from  facts  and  oircum- 
stances  independent  of  agreement,  and  in  which  an  agreement  or 
promise,  if  implied  at  all,  is  an  implication  of  law  only,  and  has 
no  existence  in  fact.  Contracts  implied  in  law  are  then  contrasted 
with  contracts  arising  from  agreement.  In  contrasting  express  and 
implied  agreements,  as  above,  the  term  "implied"  is  used  to 
describe  an  actual  agreement  which  appears  from  circumstantial 
evidence  and  not  in  express  terms  (»). 

Agreements  creating  contracts  may  be  expressed  in  writing,  and 
in  some  instances  are  required  by  law  to  be  expressed  in  writing. 
The  contracts  so  created  do  not  on  that  account  constitute  a  distinct 
kind  of  contract,  but  are  subject  to  the  same  general  rules  of  law 
as  other  simple  contracts.  The  f8U)t  of  their  being  written,  how- 
ever, renders  them  subject  also  to  the  rules  of  evidence  and  to  the 
rules  of  construction  relating  to  written  documents.  These  rules 
in  their  bearing  upon  written  contracts  as  a  class,  including  thereiii 
other  contracts  besides  simple  contracts,  are  treated  in  a  separate 
chapter  (o). 


(/)  Parke,  B.,  Marzetti  y.  WiUiamt,  1 
B.  &  Ad.  425. 

(m)  Robertt  t.  Barker^  1  Cr.  &  M.  808 ; 
Abbott  T.  Batety  45  L.  J.  C.  P.  117. 


(n)  See  ante,  p.  2 ;  and  potty  Pt.  I., 
Chap.  I.,  Sect.  II. 

(o)  ^eepott,  Pt.  I.,  Chap.  IV. 
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§  2.  Application  of  Agreembnt  to  Contracts. 

PAQB 

Contracts  made  by  offer  and  acceptance  of  terms — ^preliminarj 
negotiations 9 

Acceptance  of  offer — conditional  acceptance    • 13 

Acceptance  in  variation  of  offer 14 

Acceptance  by  a  third  party — misrepresentation  of  personality  . .     16 

Commnnication  of  acceptance — communication  by  post — by  tele- 
graph      18 

Continuance  of  offer — offer   limited  to  a  reasonable  time — to 
return  of  post — to  a  fixed  time 20 

Revocation  of  offer — ^notice  of  revocation — ^revocation  of  continu- 
ing offer — variation  of  offer — ^revocation  of  acceptance  ......••     21 

Termination  of  offer  by  refusal — by  death — by  bankraptcy 24 

Time  and  place  of  contract— jurisdiction  of  courts 25 

Although  simple  contracts  arising  from  agreement  require  in  Application 
general  no  other  formality  than  the  facts  in  which  the  agreement  J^  ©watolicto. 
appears ;  jet  the  application  of  agreement  to  the  varioiis  contracts 
in  which  it  may  be  employed  follows  certain  general  principles  of 
a  practical  kind,  which  are  useful  for  determining  the  question 
whether  on  any  particular  occasion  a  contract  is  created. 

An  agreement  must  necessarily  be  made  in  the  form,  or  what  is  Offer  and 
equivalent  to  the  form,  of  an  offer  of  terms  on  the  one  side,  and  ^^^rms^^ 
an  assent  to  or  acceptance  of  those  terms  on  the  other,  communi- 
cated between  the  parties : — as  at  a  sale  by  auction  each  bidding  is  Sale  by 
an  offer  of  a  price  for  the  article  put  up  for  sale ;  and  these  *^<5*^<^'^- 
biddings  may  be  successively  made  until  one  is  accepted  by  the  fall 
of  the  hammer,  when  the  agreement  is  complete  (a). — The  sending  Orders  for 
an  order  for  goods  to  a  merchant  or  tradesman  is  an  offer  to  srooda. 
purchase ;  and  the  sending  of  the  goods  ordered  is  an  acceptance 
of  the  offer,  and  creates  a  contract  of  sale  {b).     The  sending  of 
goods  materially  differing  from  the  order  is  no  acceptance  (c).     So 
a  person  who  tenders  to  supply  goods  to  another  at  a  certain  price 
wiU  be  bound  by  an  order  for  goods  given  in  accordance  with  the 
tender  before  the  tender  is  withdrawn  {d). — ^A  guarantee  for  pay-  Guarantees. 
ment  of  goods  sold,  or  for  advances  made  to  a  third  party,  or  for 
the  services  of  an  agent  or  servant,  is  in  general  a  mere  offer  until 

(«)  Sole  of  Goods  Act,  1893,  8.  68  ;      L.  J.  Ex.  200 ;    Cunlife  v.  Harrison,  6 
Fayne  v.  Cave,  3  T.  B.  148.  Ex.  903  ;   20  L.  J.  Ex.  326  ;    Levy  v. 


,^.  -, 11    T     rr  r  1    *  Green,  1  Ell.  &  E.  969  ;  28  L.  J.  Q.  B. 

(*)  CressweU,  J.,  Karveyv,  Johnttony  oio  .  ^  ^. 

C.  B.  304  ;  17  L.  J.  C.  P.  298.  ^^T^ 

(r)  Hart  ▼.  MtUe,  15  M.  &  W.  86 ;  15  C.  P.  16  ;  43  L.  J.  C.  P.  1. 


6  C.  B.  304  ;  17  L.  J.  C.  P.  298.  ^^  ^    j^  ^^   ^    Witham,  L.  R.  9 
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Past  I. 


Letters  of 
credit. 


Advertke- 
mentfl. 


accepted  by  acting  upon  it  according  to  the  terms;  the  party 
guaranteed  is  not  bound  to  act  upon  it,  but  upon  supplying  the 
goods,  or  making  the  advances,  or  employing  the  agent  as  pro- 
posed, he  accepts  the  offer  and  the  guarantee  attaches  (e), — An 
open  letter  of  credit  in  the  common  form,  undertaking  to  honour 
bills  of  exchange  to  be  drawn  by  the  person  to  whom  it  is  given, 
operates  as  a  general  offer  of  a  contract,  addressed  or  intended  to 
be  shown  to  all  persons  who  may  be  willing  to  act  upon  it ;  which 
may  be  accepted  by  any  such  person  making  advances  upon  bills 
drawn  in  conformity  with  its  terms  and  requirements  (/) ;  but 
subject  to  all  conditions  expressed  in  the  letter  as  precedent  to  the 
drawing  of  the  bills  {g), — The  publication  of  an  advertisement 
offering  a  reward  for  information  is  a  general  offer  to  any  person 
who  is  able  to  give  the  information  asked ;  and  the  acceptance  of 
it  by  giving  such  information  creates  a  vaUd  contract  (A).  So  an 
agreement  was  held  to  exist  where  a  person  performed  the  condi- 
tions contained  in  an  advertisement,  which  offered  a  sum  of  money 
to  users  of  a  medical  preparation  who  should  contract  a  certain 
epidemic  (e).  But  upon  principles  applicable  to  contracts  gene- 
rally, where  land  was  tendered  for  under  a  statute  which  fixed  the 
price  subject  to  the  right  of  the  government  to  raise  the  price,  it 
was  held  that  the  price  to  be  paid  was  that  existing  at  the  date  of 
tender  made,  although  the  price  had  been  raised  after  that  date, 
and  before  the  acceptance  of  the  tender  (k).  An  advertisement  of 
goods  for  sale  by  tender  does  not  in  general  import  a  promise  to 
sell  to  the  person  who  makes  the  highest  offer  (/).  And  an  adver- 
tisement of  a  sale  by  auction  does  not  create  a  contract  with  a 
person  attending  that  all  the  lots  advertised  shall  be  offered  for 
sale  (w).  But  an  advertisement  of  a  sale,  knowingly  made  with- 
out any  power  or  intention  of  carrying  it  out,  may  be  ground  for 
an  action  at  the  suit  of  a  person  who  acts  upon  it  and  incurs 
expense  in  inspecting  and  valuing  the  property  («). 


{e)  Lysagkt  v.  Walkei',  5  Bli.  N.  S.  1 ; 
5  E.  R.  208  ;  2  D.  &  CI.  211 ;  6  E.  R. 
707  ;  Wenthead  v.  Sproson,  6  H.  &  N. 
728  ;  30  L.  J.  Ex.  265. 

(/)  Jte  Agra  and  Mofiierman^a  Banl\ 
L.  R.  2  Ch.  391  ;  36  L.  J.  C.  222  ; 
Maitland  v.  Chartered  Bank  of  India,  33 
Xi.  J.  C.  363. 

{g)  Union  Bank  of  Canada  v.  Cole,  47 
L.  J.  C.  P.  100. 

(A)  Williams  v.  Cancardine^  4  B.  & 
Ad.  621 ;    Thatcher  v.  England,  3  C.  B. 


264  ;  Tamer  v.  Walker,  L.  R.  2  Q.  B. 
301  ;  36  L.  J.  Q.  B.  112  ;  Bent  v. 
Wakefield  Bank,  4  C.  P.  D.  I. 

(t)  Carl  til  V.  Carbolic  Smoke  Ball  Co,, 
(1893)  1  Q.  B.  256  ;  62  L.  J.  Q.  B.  257. 

(k)  Fear  son  v.  Spence,  5  Ap.  Ca.  70. 

{Pj  Spencer  r.  Harding,  L.  R.  6  C.  P. 
661 ;  39  L.  J.  C.  P,  332. 

{m)  Harris  v.  Niekerson,  L.  R.  8  Q.  B. 
286;  42  L.  J.  Q.  B.  171. 

(n)  Richardson  v.  Silvester,  L.  R.  9  Q.  B. 
34  ;  43  L.  J.  Q.  B.  1. 
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Upon  the  principle  of  an  advertisement,  the  time-tables  pub-  Ch.  I. 
lished  by  a  railway  company  are  the  offer  of  a  contract  to  all  ^l  _L_ 
persons  who  apply  as  passengers,  that  the  trains  will  run  as  therein  ^^1^*^^ 
advertised,  subject  to  the  terms  and  conditions  therein  stated  (o).  tickets. 
The  tickets  delivered  contain  the  conditions  of  the  contract  of 
carriage.  "Such  a  form  constitutes  the  offer  of  the  party  who 
tenders  it.  If  the  form  is  accepted  without  objection  by  the  per- 
son to  whom  it  is  tendered,  this  person  is  as  a  general  rule  bound 
by  its  contents  ;  and  his  act  amounts  to  an  acceptance  of  the  offer 
made  to  him,  whether  he  reads  the  document  or  not "  (^) :  as  the 
tickets  delivered  to  passengers  on  payment  of  the  fare  for  the 
carriage  of  themselves  and  their  luggage  {q) ;  the  tickets  or  printed 
notes  delivered  upon  the  receipt  of  goods  for  carriage  (r) ;  or  upon 
the  receipt  of  goods  deposited  for  safe  custody  at  railway  parcel 
offices  («) ;  or  upon  the  receipt  of  goods  deposited  at  a  repository 
for  sale  on  commission  {t).  But  the  general  rule  that  a  person 
accepting  such  ticket  is  presumed  to  be  bound  by  the  contents  is 
subject  to  the  condition,  that  the  person  offering  the  ticket  has 
done  all  that  is  reasonably  sufficient  to  give  notice  of  the  con- 
tents {u),  A  passenger- ticket  printed  on  the  face  with  names  of 
the  places,  without  any  reference  to  conditions  printed  on  the  back, 
was  held  insufficient  for  this  purpose  {x).  But  a  receipt  note  for 
goods  deposited  "  subject  to  the  conditions  on  the  other  side  "  was 
held  sufficient  {y)  ;  also  a  receipt  of  goods  at  a  repository  for  sale 
"  subject  to  the  conditions  exhibited  on  the  premises  "  (s). 

The  Lands  Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  gives  to  railway  Compulfiory 
companies   and  other  public  bodies  compulsory  powers  of    pui--  puTOnases 
chasing  land  for  their  undertakings,  subject  to  the  provisions  of 
the  Act.      The  statutory  notice  to  treat  for  the  purchase  of  land 


(o)  Dtni6H  V.  O.  N.  i2y.,  5  E.  &  B. 
860 ;  2.5  L.  J.  Q.  B.  134 ;  see  UurU  v. 
G.  W,  lifj.y  19  O.  B.  N.  S.  310 ;  34 
L.  J.  a  p.  264;  Zordr.  Midland  Ry., 
L.  B.  2  C.  P.  339 ;  36  L.  J.  C.  P.  170  ; 
Le  Blanche  v.  X.  ^  N,  W,  Ry.,  1  C.  P.  D. 
2S6 ;  45  L.  J.  C.  P.  521 ;  MeCartan  v. 
N.  E.  -Ry.,  64  L.  J.  Q-  B.  441. 

(p)  Ter  atr,  JTatki/ns  v.  By  mill y  10 
Q.  B.  D.  188;  62L.tr.  Q.  B.  121. 

{q)  Zunz  T.  8.  E.  Ry,,  L.  R.  4  Q.  B. 
639 ;  38  L.  J.  Q.  B.  209 ;  Burke  v.  S.  E, 
Ry.y  5  C,  P.  D.  1 ;  49  L.  J.  O.  P.  107. 

(r)  York,  iV.  f  B.  Ry,  v.  Crisp,  14 
C.  B.  527  ;  23  L.  J.  C.  P.  125.  Sec  the 
Bailwaj  and  Canal  Traffic  Act,  1864  ; 
Fetk  V.  JV.  Slafordshire  By.,  10  H.  L.  O. 


472;  32  L.  J.  Q.  B.  241;  11  E.  B. 
1109  ;  Leicie  v.  G.  W.  By,,  3  Q.  B.  D. 
195;  47L.  J.  Q.  B.  131. 

(«)  Van  Toll  v.  S,  E.  By,,  12  C.  B. 
N.  S.  75  ;  31  L.  J.  C.  P.  241 ;  Harris  v. 
G,  W.  By,,  1  Q.  B.  D.  516 ;  45  L.  J. 
Q.  B.  728 ;  Parker  t.  S,  E,  By.,  2  0.  P.  D. 
416;  46  L.  J.  C.  P.  768. 

(0  Watkytis  v.  By  mill,  10  Q.  B.  D. 
178;  62  L.J.  Q.  B.  121. 

(n)  Parker Y,  S,  E,  By,,»upra;  Biehard- 
ton  V.  Bowntree,  (1894)  A.  C.  217. 

(x)  Henderson  v.  Stevenson,  L.  B.  2 
H.  L.  (So.)  470. 

(y)  Harris  y.  G,  W.  By.,  supra. 

{z)   Waikyns  v.  Bymill,  supra. 
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CONTRACTS  BY  AGREEMENT. 


PabtI. 


Contract  by 
letters. 


served  upon  the  owner  creates  the  relation  of  vendor  and  pur- 
chaser between  the  parties,  from  which  neither  can  withdraw  with- 
out the  consent  of  the  other ;  but  it  does  not  constitute  an  agree- 
ment with  the  owner,  nor  does  it  have  the  consequences  upon  his 
property  of  a  contract  by  agreement,  because  it  operates  without 
his  consent  and  even  against  his  will  {a).  But  the  parties  may 
contract  by  agreement  for  the  sale  of  the  land,  with  the  ordinary 
consequences  of  a  contract  of  sale,  independently  of  the  com- 
pulsory powers  (6). 

A  correspondence  between  two  parties  by  letter  may  contain  an 
agreement  which  will  produce  a  contract  as  binding  as  if  drawn  up 
in  articles  and  signed  by  the  parties ;  but  there  must  be  found  in 
the  correspondence,  taking  the  whole  into  consideration,  a  proposal 
of  terms,  met  by  such  final  acceptance  as  imports  a  consent  of  both 
parties.  The  Court  in  such  cases  regards  not  the  form  of  the  agree- 
ment but  the  substance ;  and  the  same  construction  must  be  put 
upon  a  letter,  or  a  series  of  letters,  as  would  be  applied  in  the  case 
of  a  formal  instrument ;  the  only  difference  is  that  a  letter  or  a 
correspondence,  being  generally  more  loose  and  inaccurate  in 
expression,  creates  a  greater  difficulty  in  arriving  at  the  intended 
terms  (c).  Where  a  complete  contract  has  been  entered  into  in 
former  letters,  a  subsequent  correspondence  between  the  parties 
cannot  be  used  to  contradict  or  vary  the  intention  of  the  former 
contract,  but  may  be  used  as  evidence  that  the  contract  was  not 
then  concluded  (d). 


Preliminary 
negotiations. 


Terms  offered  and  representations  made  during  the  negotiation 
of  a  contract,  which  are  not  contained  in  the  final  agreement,  are 
excluded  from  the  contract  {e).  A  person  who  had  attended  a 
sale  by  auction  at  which  a  house  was  put  up  for  sale  on  certain 
conditions,  but  not  sold,  afterwards  offered  a  price,  which  was 


(a)  Haynet  v.  Haynet^  1  D.  &  Sm. 
426  ;  30  L.  J.  C.  578  ;  North,  J.,  Shep- 
herd V.  Norwich,  30  C.  D.  653 ;  64 
L.  J.  C.  1060.  See  Rawhnga  v.  Metrop, 
Ry.,  37  L.  J.  C.  824;  Watts  y.  Watts, 
L.  R.  17  Eq.  217 ;  43  L.  J.  C.  77  ;  Re 
FigoU  and  O.  W.  Ry.,  18  C.  D.  150  ;  60 
li.  J.  C.  679. 

(b)  Byyrave  y.  Metrop,  Board,  32  C.  B. 
147;  66  L.  J.  C.  602. 

{e)  Eldon,  L.  C,  Kennedy  v.  Zee,  3 
Mer.  441,  451  ;  Huddieston  v.  Briscoe, 
11  Ves.  683;  Cairns,  L.  C,  Brogden  v. 
Metrop,  Ry,y  2  Ap.  Ca.  672 ;  Cay  ley  v. 


WalpoU,  39  L.  J.  C,  609 ;  English  and 
Foreign  Credit  Co.  v.  Arduin,  L.  B.  6 
H.  L.  64  ;  40  L.  J.  Ex.  108 ;  Hussey  y. 
Home  Fayne,  4  Ap.  Ca.  311  ;  48  L.  J.  C. 
846  ;  May  v.  Thomson,  20  C.  D.  706 ;  61 
L.  J.  C.  917. 

{d)  Erie,  J.,  Lacis  r.  Nicholson,  18 
Q.  B.  603 ;  21  L.  J.  Q.  B.  313  ;  Bellamy 
V.  Debenham,  (1891)  1  Ch.  412 ;  60  L.  J. 
C.  166. 

{e)  Fickering  v.  Dowson,  4  Taunt.  779 ; 
Hopkins  v.  Tanqtieray,  15  C.  B.  130 ;  23 
L.  J.  C.  P.  162 ;  InglU  v.  Buttery,  3 
Ap.  Ca.  662. 


AGREEMENT  APPLIED  TO  CONTRACTS. 


13 


aooepted  unconditionally ;  it  was  held  that  the  conditions  of  the 
auction,  not  having  been  referred  to,  formed  no  part  of  the  con- 
tract (/).  Upon  the  negotiation  for  a  sale  of  goods  a  sample  was 
exhibited,  but  a  contract  was  afterwards  made  in  writing  describing 
the  goods  by  kind  and  quality  without  referring  to  the  sample  ;  it 
was  held  to  form  no  part  of  the  contract  that  the  goods  should 
agree  with  the  sample  {g).  Upon  treaty  for  the  sale  of  a  ship  it 
was  represented  as  copper  fastened,  but  in  the  written  contract  of 
sale  it  was  not  so  described ;  it  was  held  that  no  warranty  to  that 
effect  could  be  imported  into  the  contract  from  the  previous 
representation  (h).  But  representations  made  with  the  intention 
of  inducing  the  other  party  to  enter  into  the  contract  may  become 
material,  as  giving  ground  for  avoiding  the  contract  or  for  an 
action  of  fraud,  or  may  amount  to  a  warranty  (i). 


Ch.  I. 

Sbct.  I. 


An  acceptance  of  the  terms  by  the  person  to  whom  they  are  Aoceptanoe 
offered,  communicated  to  the  person  making  the  offer,  is  necessary  ^^  °^®'* 
to  complete  the  contract  {j).  The  acceptance  must  include  all  the 
terms  of  the  offer,  which  cannot  be  made  in  the  terms  that  an  accept- 
ance will  be  assumed  without  communication  (k)  ;  where  a  letter 
was  sent  offering  to  buy  a  horse,  and  stating  that  if  the  writer 
received  no  answer  he  would  assume  that  his  offer  was  accepted,  to 
which  no  answer  w^as  returned ;  it  was  held  that  there  was  no  con- 
tract and  that  the  horse  might  be  sold  notwithstanding  the  offer  (/). 
So  where  a  letter  was  issued  by  a  company  to  the  shareholders 
stating  that  new  shares  were  allotted  and  the  certificates  en- 
oloeed,  with  a  receipt  to  be  signed  and  returned,  it  was  held  that 
a  shareholder  who  had  taken  no  notice  of  the  communication  was 
not  bound  to  accept  the  shares,  and  could  not  be  charged  as  a 
shareholder  (m). 

The  acceptance  must  be  absolute  and  unqualified  (n) ;  an  Conditional 
acceptance  which  leaves  any  term  open  to  future  negotiation  is  *coep<»^c«- 
insufficient  (o) :  as  an  acceptance  of  an  offer  to  buy  or  to  sell  an 


(/)   Cowfetf  T.  TTatU,  22  L.  J.  C.  691 
17  Jnr.  172. 

(ff)  Tye  V.   Fynmore,   3  Camp.   462 
Meyer  ▼.  Everth,  4  Camp.  22. 

(A)  Fiekering  y.  Dowson,  4  Tannt.  779 
Xain  T.  Old,  2  B.  &  C.  627  ;  Freeman  ▼. 
Baker,  5  B.  &  Ad.  797. 

(0  Qeepatt,  Pt.  I.,  Chap.  VI. 

0)  Meynell  v.    Surteea,  25  L.  J.  C. 
267. 


(k)  Harvey  t.  Faeey,  (1893)  A.  C.  552 ; 
62  L.  J.  P.  C.  127. 

(0  Felthome  v.  Bindley,  11  C.  B.  N.  8. 
869;  31  L.  J.  C.  P.  204  ;  affd.  in  Ex. 
Ch.,  7  L.  T.  N.  S.  835 ;  11  W.  R.  429. 

(m)  Somerville^s  case,  L.  B.  6  Ch.  266 ; 
40  L.J.  C.  431. 

(n)  Fentelow^a  cate,  L.  B.  4  Ch.  178. 

(o)  Appleby  v.  Johnson,  L.  R.  9  C.  P. 
158  ;  43  L.  J .  C.  P.  146. 
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CONTRA.CTS  BY  AGREEMENT. 


PabtI. 


Acoeptanoe 
Tarying  offer. 


estate,  "  subject  to  the  terms  of  a  contract  being  arranged  "  by  a 
solicitor  or  agent  (p)  ;  or  the  acceptance  of  a  lease  "  subject  to  the 
preparation  and  approval  of  a  formal  contract "  {q) ;  or  the  accept- 
ance of  an  underlease,  upon  the  condition  of  there  being  nothing 
unusual  in  the  original  lease  (r).  "The  principle  which  governs 
these  cases  is  plain.  If  there  is  a  simple  acceptance  of  an  ofiPer, 
accompanied  by  a  statement  that  the  acceptor  desires  that  the 
agreement  should  be  put  into  more  formal  terms  in  accordance 
with  the  offer  and  acceptance,  the  mere  reference  to  the  intention 
of  putting  the  agreement  into  more  formal  terms  will  not  prevent 
the  court  from  enforcing  the  final  agreement  which  has  been 
arrived  at.  But  if  the  agreement  is  conditional  on  the  acceptance 
of  some  further  terms  specified,  or  to  be  specified  by  the  party  him- 
self or  his  solicitor,  then  there  is  no  final  agreement "  (s). 

The  acceptance  must  agree  with  the  terms  of  the  offer;  if  ♦it 
proposes  a  material  variation  of  the  terms  there  is  no  agreement, 
or  comensus  ad  idem,  upon  which  a  contract  can  be  founded  : — As 
an  offer  to  purchase  a  house,  with  possession  on  the  25th  July,  and 
an  acceptance  of  the  offer  with  possession  on  the  1st  August  {t). 
An  offer  to  buy  a  horse  with  a  warranty  of  being  quiet  in 
harness,  and  an  acceptance  with  warranty  of  being  quiet  in  double 
harness  («).  An  offer  to  sell  "good'*  barley,  and  an  acceptance 
of  the  offer  for  "  fine  "  barley,  where  it  appeared  that  by  the  usage 
of  the  trade  the  expressions  "  good  ''  and  "  fine  "  meant  different 
qualities  of  barley  (;r).  An  order  given  for  certain  goods,  and  an 
acceptance  by  sending  the  goods  ordered  together  with  other  goods 
not  ordered,  "in  one  parcel  and  with  one  advice  note  or  invoice  (y). 
An  offer  to  purchase  the  lease  of  a  house  and  an  acceptance  of  the 
terms  for  an  underlease  (z).  But  an  offer  for  the  insurance  of  a 
ship  at  and  from  a  port  was  held  to  be  completely  accepted  by  a 
letter  in  the  terms  "  In  accordance  with  your  written  request  you 
are  hereby  insured /ro»j  the  said  port  "  (a). 


{p)  Stanley  v.  Dowdettcell,  L.  R.  10 
C.  P.  102 ;  Crotsley  v.  Maycock,  L.  B. 
18  £q.  180  ;  43  L.  J.  C.  379. 

{q)  Winn  v.  BuU,  7  C.  D.  29 ;  47 
L.  J.  C.  139. 

(r)  Lucas  v.  James,  7  Hare,  410 ;  18 
L.  J.  0.  329. 

(«)  Jessel,  M.  R.,  Crossley  v.  Mayeoeh, 
L.  R.  18  Eq.  180 ;  43  L.  J.  0.  380 ; 
Jwes  v.  Laniel,  (1894)  2  Ch.  332. 

(0  MouiUdge  y.  Grant,  4  Bing.  660. 


iu)  Jordan  v.  Norton,  4  M.  &  W.  166 ; 
7  li.  J.  Ex.  281. 

{x)  Hutchison  v.  Botcher,  6  M.  &  W. 
635  ;  10  L.  J.  Ex.  24. 

(y)  Hart  v.  Mills,  16  M.  &  W.  86 ; 
16  t.  J.  Ex.  200  ;  Cunlife  y.  Harrison, 
6  Ex.  903 ;  20  L.  J.  Ex.  326 ;  Levy  y. 
Gresn,  1  EU.  &  E.  969 ;  28  L.  J.  Q.  B. 
319. 

(«J  Holland  y.  JEyre,  2  S.  &  S.  194. 

(a)  Colonial  Ins.  y.  Adelaide  Ins,,  12 
Ap.  Ca.  128  ;  60  L.  J.  P.  0.  19. 
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In  the  sale  of  goods  through  a  broker  it  is  the  general  practioe       Ch.  I. 

Sect  I 

for  the  broker  to  sign,  and  deliver  to  the  buyer  and  seller,  contract ' 

notes,  stating  the  terms  of  the  contract,  which  therefore  must  be  J|^^^  ^ 
identical  except  in  the  correlative  words  "  bought "  and  "  sold,"  sold  notes, 
and  if  these  notes  vary  in  any  material  term,  there  is  no  contract  of 
sale  and  no  property  passes  in  the  goods  (b) :  as  where  the  two  sale 
notes  varied  in  the  description  of  the  goods  (c)  ;  and  where  they 
varied  as  to  the  payment,  the  one  stating  payment  on  delivery  and 
the  other  payment  by  bill  (d).  But  the  variance  in  such  cases  may 
sometimes  be  reconciled  by  evidence  of  the  mercantile  meaning  of 
the  terms  {e). 

Persons  appointed  directors,  who  have  accepted  the  office  and  Vaiianoe  in 
acted  as  such,  are  deemed  to  have  contracted  to  take  the  shares  fo^  ^^^^"^ 
necessary  to  qualify  them  for  the  post  (/).  In  the  case  of  other  allotment  of 
persons,  a  contract  to  take  shares  in  a  company  is  made  in  the  ordi- 
nary course  by  an  offer  contained  in  a  letter  of  application  for  the 
shares  and  an  acceptance  in  a  letter  of  allotment.  The  contract 
thus  formed  is  afterwards  executed  by  placing  upon  the  register 
the  name  of  the  applicant,  who  then,  and  not  by  force  of  the  mere 
contract,  becomes  a  shareholder  of  the  company,  with  the  attendant 
rights  and  liabilities  (g).  If  the  allotment  varies  the  terms  of 
application,  there  is  no  contract  to  take  the  shares :  as  where  it 
added  a  condition  of  forfeiture  in  default  of  payment  on  a  certain 
day  (A),  or  in  default  of  signing  the  articles  of  association  (i) ;  or  a 
condition  that  the  shares  were  "  not  transferable  "  (k) ;  or  where 
the  application  was  for  paid-up  shares,  and  the  allotment  was  of 
shares  upon  which  part  payment  only  was  credited  (/). — If  the 
application  is  made  upon  a  condition,  and  the  shares  are  allotted 
unconditionally,  there  is  no  contract :  as  an  application  upon  con- 
dition of  paying  calls  in  goods  (m)  ;  or  that  the  applicant  should 
have  a  building  contract  (n) ;    or  that  the  applicant  should  be 


(*)  Grant  v.  FUieher,  6  B.  &  C.  436 ; 
Sieveicright  v.  Archibald,  17  Q.  B.  103. 

{e)  Thornton  t.  Kempiter,  5  Taunt. 
7S6. 

(rf)  Gregwn  y.  RueJc,  4  Q.  B.  737, 

If)  Bold  T.  Bayner,  1  M.  &  W.  343 ; 
Ktmpwn  T.  BoyUy  3  H.  &  C.  763  ;  34 
L.  J.  Ex.  191. 

(/)  liouet'  case,  (1892)  2  Ch.  158 ;  61 
L.  J.  C.  481 ;  Konrath's  ease,  62  L.  J. 
C.  376;  Biehardson'a  ease,  (1894)  2  Ch. 
403 ;  63  L.  J.  C.  567. 

(y)  ITteoTs  ease,  29  C.  D.  421  ;  JDnfs 
Executors'  ease,  32  C.  D.  301. 

(h)  AddineWs  case,  L.  B.  I  £q.  225 ; 


35  L.  J.  0.  75 ;  Jackson  v.   Tarquand^ 
L.  R.  4  H.  L.  305 ;  39  L.  J.  C.  11. 

(i)  Oriental  Inland  Steam  Co,  v.  Briggs, 
2  J.  &  H.  626 ;  4  D.  F.  &  J.  191 ;  31 
L.  J.  C.  241. 

{k)  Chaplin  v.  Clarke,  4  Ex.  403. 

(I)  Wynne's  ease,  L.  R.  8  Ch.  1002 ; 
43  li.  J.  C.  138 ;  Beck's  ease,  L.  R.  9 
Ch.  392;  43  L.  J.  C.  531. 

(m)  Shaekleford's  case,  L.  R.  1  Ch. 
567  ;  35  L.  J.  C.  818  ;  FeUatVs  case, 
L.  R.  2  Ch.  527  ;  36  L.  J.  C.  613. 

(n)  Simpson^  case,  L.  R.  4  Ch.  184 ; 
39  L.  J.  C.  121. 
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PabtI. 


Varlanoe 
between 
prospectus 
and  articles. 


Acceptance 
by  third 
party. 


appointed  an  officer  of  the  company  {o).  But  the  application  and 
allotment  of  shares  may  be  absolute,  although  coupled  with  a 
collateral  term  as  to  payment  or  otherwise  (jo).  As  where  the 
allotment  contained  a  notice  that  interest  would  be  charged  upon 
payments  due  on  the  shares  after  a  certain  date(g).  But  the 
allottee,  though  not  bound  to  take  the  shares,  may  become  liable 
by  retaining  them  and  acquiescing  in  the  terms  of  the  allot- 
ment (r). — So  where  an  application  is  made  for  shares  in  ft  pro- 
posed company  according  to  a  published  prospectus,  and  shares  are 
allotted  by  the  company  as  afterwards  constituted  imder  a  memo- 
randum and  articles  of  association  which  materially  vary  from  the 
prospectus,  whether  in  the  objects  of  the  company,  or  in  the  names 
.of  the  directors,  or  in  other  material  points,  the  allottee,  not  having 
notice  of  the  variation,  is  not  bound  to  accept  the  shares.  But  the 
allottee  of  shares  in  a  company  is  primd  facie  bound  by  the  regis- 
tered memorandum  and  articles  of  association,  and  if  after  having 
notice  he  delays  taking  proceedings  to  remove  his  name  from  the 
register,  he  may  be  liable  as  a  shareholder  to  the  creditors  of  the 
company  (5). 

Where  the  original  offer  is  not  accepted  simplicitery  the  person 
making  the  counter-proposal  cannot  subsequently  make  a  binding 
contract  by  accepting  the  original  terms  {t). 

An  offer  can  be  accepted  only  by  the  person  to  whom  it  is  made 
and  with  whom  it  imports  an  intention  to  contract;  it  cannot 
be  assigned  to  another  or  accepted  by  another  person,  without 
the  consent  of  the  person  making  it.  "  In  the  simple  case  of  an 
offer  by  A.  to  sell  to  B.,  an  acceptance  of  the  offer  by  C.  can 
establish  no  contract  with  A."  (w).     Where  an  offer  of  employ- 


(0)  Itogeii''*8  case;  S^arrison^s  ca»e^  L.  R. 
3  Ch.  633 ;  WootTa  ease,  L.  R.  16  Eq. 
236  :  42  L.  J.  C.  403  ;  Re  Mogridge,  67 
L.  J.  C.  932. 

(p)  Bridger^t  case,  L.  R.  6  Ch.  306; 
39  L.  J.  C.  478;  Thomson's  ease,  34 
L.  J.  C.  625. 

(q)  JTarrW  case,  L.  R.  7  Ch.  687  ;  41 
L.  J.  C.  621. 

(r)  Perrett's  ease,  L.  R.  15  Eq.  260  ; 
42  L.  J.  C.  306 ;  see  He  Railway  Time 
TabUs  Co,,  42  C.  D.  98;  68  L.  J.  C. 
604. 

is)  Skip's  ease  ;  Dotcnes  v.  Ship,  L.  R. 
3  H.  L.  343 ;  37  L.  J.  C.  642  ;  see 
£x  p.  ffulehinson,  8  D.  M.  &  G.  488 ; 
25  L.  J.  C.  722  ;  Stexcarfs  ease,  L.  R.  1 


Ch.  674  ;  35  L.  J.  C.  738  ;  Wilkinson'' s 
ease,  L.  R.  2  Ch.  636 ;  36  L.  J.  C.  489  ; 
FceVs  case,  L.  R.  2  Ch.  Ap.  674  ;  36 
L.  J.  C.  757  ;  Oakes  v.  Turquand,  L.  R. 

2  H.  L.  325;  36  L.  J.  C.  949;  Langham 
V.  East  Wheal  Mining  Co.,  37  L.  J.  C. 
253  ;  Anderson's  ease,  17  CD.  373  ;  60 
L.  J.  C.  269  ;  Re  Scottish  Petroleum  Co,^ 
23  C.  D.  413  ;  61  L.  J.  C.  841 ;  Wood, 
V.-C,  Hallows  V.  Femie,  L.  R.  3  Eq. 
534  ;  36  L.  J.  C.  273. 

(0  Thombury  v.  Bevill,  1  Y.  &  C.  C. 
554:  Hyde  v.  Wrench,  3  Beav.  334; 
Sheffield  Canal  Co,  v.  Sheffield  Ry.,  3 
Ry.  Cas.  132. 

iu)  Stuart,  V.-C,  Meynell  v.  Surtees, 

3  8m.  &  G.  117  ;  aflRrmed,  25  L.  J.  C 
257. 
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ment  is  madjd  to  a  person  by  reason  of  his  personal  qnalifica-        Oh.  I. 
tions     or     cironmstances,    who     delegates    the    emplojonent    to LJ — 


another,  the  latter  can  acquire  no  claim  against  the  employer 
by  the  performance  of  the  services  without  his  knowledge  and 
consent  (x).  In  like  manner,  where  goods  are  ordered  of  a 
partieolar  manufacturer,  another,  who  has  succeeded  to  his  busi- 
ness, cannot  execute  the  order  so  as  to  bind  the  customer,  who 
has  not  been  made  aware  of  the  transfer  of  the  business,  to 
accept  the  goods.  The  latter  is  entitled  to  refuse  to  deal  with 
any  other  than  the  manufacturer  whose  goods  he  intended  to 
buy(y).  Accordingly  where  the  defendant  sent  an  order  for 
goods  to  a  person,  against  whom  he  had  a  claim  which  could  be 
set  off  against  the  price  of  the  goods,  and  that  person  had  assigned 
his  business  to  the  plaintiff,  who  executed  the  order  by  sending 
the  goods,  which  the  defendant  received  and  consumed  before 
having  notice  of  the  change  in  the  business ;  it  was  held  that 
there  was  no  contract  with  the  plaintiff,  who,  therefore,  could  not 
sue  the  defendant  in  his  own  name  for  the  price  (s).  But  where 
personal  considerations  do  not  influence  a  person  in  entering  into  a 
contract,  error  as  to  the  other  contracting  party  is  immaterial  (a). 
Thus  an  offer  made  to  any  person  who  is  in  a  position  to  receive 
and  accept  it,  as  an  advertisement  or  an  open  letter  of  credit,  may 
be  accepted  by  any  person  who  satisfies  the  conditions  of  the 
offer  {b), — Upon  the  above  principle  if  a  person  misrepresents  his  Misrepre-' 
personality  for  the  purpose  of  inducing  an  acceptance  of  an  offer  ^raonaUty. 
purporting  to  come  from  the  person  represented,  there  is  no  con- 
tract ;  as  where  a  person  ordered  goods  in  the  name  of  a  firm,  of 
which  he  falsely  represented  that  he  was  a  partner,  and  the  goods 
were  delivered  to  him  in  the  name  of  the  firm,  it  was  held  that  he 
oould  not  assert  a  contract  of  sale  to  himself  for  the  purpose  of 
claiming  the  property  in  the  goods  (c).  And  if  a  person  applies 
for  shares  in  the  name  of  another,  which  are  allotted  and  registered 
in  the  name  of  the  latter,  the  former  is  not  chargeable  as  a  share- 
holder, tmless  he  intended  to  take  the  shares  himself  in  that 
name  {d).    So  where  a  person  was  induced  to  execute  orders  for 

(x)  Sehmdling  y.  Thomlinion^  6  Taunt.  [b)  Ante,  p.  10. 

147  ;  Sobton  t.  Drummond.  2  B.  &  Ad.  /  \   tt    j  T>^i<iTTA.rt  oao 

•0«.'  '  (<?)  Hardman  v.  Booths  1  H.  &  0.  803 ; 

(r)  Ibid.  {d)  Coventry's  ease,  (1891)  1  Ch.  202 ; 

(«)  Smith  V.  Wheatcroft,  9  C.  D.  223;       60  L.  J.  0.  186;  P^gh's  case,  L.  R.  13 
47  L.  J.  C.  745.  Eq.  566 ;  41  L.  J.  C.  680. 
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Past  I.  goods  by  the  person  who  gave  the  order  taking  advantage  of  a 
similarity  of  name  and  address  to  misrepresent  himself  as  being 
another  person,  well  known  to  the  seller ;  it  was  held  that  there 
was  in  fact  no  contract  of  sale,  and  therefore  no  property  passed, 
and  though  they  were  re-sold  to  a  bond  fide  buyer  without  notice  of 
the  fraud,  the  seller  might  recover  the  goods  {e).  And  where  there 
is  a  fraudulent  suppression  of  identity  the  contract  may  be  dis- 
aflBrmed(/). 


Commnni- 
cation  of 
aooeptance. 


Notice  of 
aUotment 
of  shares. 


An  acceptance  which  is  not  communicated  to  the  person  making 
the  offer  will  not  bind  him  to  a  contract  {g)  :  as  where  the  offer  of 
a  guarantee  for  the  payment  of  goods  to  be  supplied  to  a  third 
party  is  met  by  merely  supplying  the  goods,  without  giving  notice 
to  the  guarantor  that  his  offer  is  accepted  {h). — ^Upon  this  principle 
an  application  for  shares  in  a  company  must  be  accepted  by  giving 
notice  of  the  allotment ;  without  which  there  is  no  contract  to  take 
the  shares  (e).  Registration  of  the  applicant  as  shareholder  alone 
is  not  sufficient ;  for  it  is  not  his  duty  to  search  the  register  {k), 
"Where  the  application  for  shares  was  sent  in  the  prescribed  form  to 
a  local  agent  of  the  company,  and  the  letter  of  allotment  was  sent 
to  that  agent ;  it  was  held  not  to  bind  the  applicant,  because  he 
had  not  authorised  the  agent  to  receive  the  letter  on  his  behalf  (/). 
But  an  unstamped  letter  of  allotment  is  sufficient  notice,  and  may 
afterwards  be  replaced  by  a  letter  of  allotment  properly  stamped  {m) . 
The  allottee  by  subsequent  acquiescence  in  the  allotment  may  pre- 
clude himself  from  objecting  to  the  want  of  notice  {n) :  as  by  sub- 
sequently executing  a  transfer  of  the  shares  to  another  person  (o). 
The  applicant  may  dispense  with  notice  by  expressly  agreeing  to 
accept  shares  allotted,  unless  he  receives  notice  of  refusal  to 
allot  (^)  ;  or  there  may  be  a  previous  agreement  by  which  the 
company  are  boimd  to  allot  such  shares  as  are  applied  for,  and  the 


(e)  Cundy  v.  Lindsay ^  3  Ap.  Ca.  459 ; 
46  L.  J.  Q.  B.  487 ;  Ex  p,  Bamett,  3 
0.  D.  123 ;  45  L.  J.  B.  120 ;  see  post, 
Pt.  I.,  Chap.  VI.,  Sect.  II. 

(/)  Gordons.  Street,  (1899)  1  Q.  B. 
641 ;  69  L.  J.  Q.  B.  45. 

(^)  Ld.  Blackburn,  Brogden  v.  Metrop. 
By,,  2  Ap.  Ca.  692,  citing  T.  B.  17 
Ed.  4,  2. 

(A)  M'lver  v.  Richardson,  1  M.  &  S. 
557  ;  Mozley  v.  Tinkler,  1  C.  M.  &  R.  692. 

(i)  See  ante,  p.  15. 

(k)  BellattU  case,  L.  B.  2  Ch.  527 ;  36 


L.  J.  C.  613  ;  Ounn^s  ease,  L.  R.  3  Ch. 
40;  37  L.  J.  C.  40;  SaMgreetCs  ease, 
L.  B.  3  Ch.  323. 

(I)  Hebb's  ease,  L.  B.  4  Eq.  9 ;  36 
L.  J.  C.  748 ;  Bobinson^s  ease,  L.  B.  4 
Ch.  322. 

(m)  SteeVs  ease,  49  L.  J.  C.  176. 

(w)  Levita's  ease,  L.  B.  3  Ch.  36. 

(o)  Crawley's  ease,  L.  B.  4  Ch.  322; 
Bee  Ward's  case,  L.  B.  10  Eq.  659. 

(p)  Bloxam's  ease,  33  Bear.  529  ;  33 
L.  J.  C.  574;  Cairns,  L.  J.,  BellatVs 
case,  supra. 
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application  then  makes  a  complete  contract  to  take  the  shares       Oh.  I. 
"without  further  notice  (q). 


But  "where  an  offer  is  made  to  another  party,  and  in  that 
offer  there  is  a  request,  express  or  implied,  that  he  must  signify 
his  acceptance  by  doing  some  particular  thing,  then  as  soon  as  he 
does  that  thing  he  is  bound '' ;  as  well  as  the  party  who  makes  the 
offer.  If  an  order  for  goods  be  given  to  a  merchant  or  tradesman,  Delivery 
requiring  or  authorising  acceptance  of  the  order  by  delivering  the  ^  fy^g^^ 
goods  in  a  particular  manner,  as  to  a  certain  carrier,  or  at  a  certain 
place,  the  delivery  of  the  goods  according  to  the  order  completes 
the  contract  without  further  communication;  the  goods  from 
the  time  of  such  delivery  become  the  property  of  the  buyer  and 
are  at  his  risk ;  and  he  is  bound  to  pay  for  them,  although  they 
never  reach  their  ulterior  destination  (r).  The  acceptance  of  an 
offer  of  sale  of  land  communicated  to  the  agent  for  sale  who  made 
the  offer  is  sufficient,  though  the  agent  neglects  to  give  notice  of  it 
to  the  vendor  («). 

In  communication  by  letter  through  the  post-office,  the  general  Commtmi- 
rule  is  that,  as  between  the  sender  of  a  letter  and  the  person  to  ^st!'^  ^ 
whom  it  is  addressed,  the  post-office  is  the  agent  of  the  sender ; 
and  the  delivery  of  a  letter  to  the  post-office  for  transmission  is  no 
delivery  to  the  person  to  whom  it  is  addressed,  until  actually 
received  by  him  (t).     Thus,  where  the  defendants  misdirected  a 
letter  offering  wool  for  sale,  "  receiving  your  answer  in  course  of 
post,"  and  the  letter  was  delayed  in  transmission,  the  acceptance 
by  the  plaintiffs  within  the  stipulated  time  after  receipt  of  the 
letter,  was  held  to  make  a  binding  contract(w).     But  if  a  person  in  Authority  to 
making  an  offer  to  another,  at  the  same  time  authorises  him,  ^^^    ^ 
either  expressly  or  impliedly,  to  send  his  answer  by  post,  and  if  a 
letter  accepting  such  offer  is  correctly  addressed  and  posted,  then 
all  the  conditions  of  acceptance  are  satisfied,   and  the  contract 
becomes  thereupon  complete  (;z:). — According  to  the  above  prin-  Sale  of  goods 
ciples  it  is  held  upon  the  usual  course   of    business    between  ^ypost. 
merchants  at  a  distance  that  an  offer  by  letter  to  buy  or  sell  goods 

{q)   Tutker^B  eau,  41    L.  J.  0.   17;  271;  29  L.  J.  Q.  B.  4. 

AdmC*   eate,  L.  R.   13    Eq.   474 ;  41  (u)  Adams  y.  Lindsell,  1  B.  &  Aid. 

L.  J.  O.  270 ;  ])a9ie9'  eau,  41  L.  J.  C.  681. 

659.  {x)  Harris'  ease,  L.  R.  7  Ch.  687 ;  41 

(r)  IxL  Blackburn,  JBroffden  v.  Metrop,  ^'J\p.J^^  '\  ^^^  J-  Van  Tienhoven, 

iJy.:  2  Ap.  Ca.  69l7Bee  on^^,  p.  9.  ^  C.  P.  D.  348  ;    49  L.  J.  0.  P.  31C  ; 

^  •        ^  ,  »««   n   ,  p.  i;.  smthom  V.   Fraser,  (1892)  2  Ch.  27 ; 

(«)   Wright  T.  Bigg,  16  Beav.  692.  61  L.  J.  0.  373  ;  see  Exp,  Jones,  (1900) 

(0  Keiccombe  y.  De  Moos,  2  E.  &  E.  1  Ch.  220 ;  69  L.  J.  C.  24. 
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Allotment 
of  sliarea 
b;  post. 


Caminuni- 
telegrapli. 


18  completely  aooepted  by  posting  a  letter  ot  ocoeptance,  notwith- 
"  standiag  the  letter  o£  acceptance  is  delayed  in  transmiBsioD 
through  the  poat(j'). — So  it  is  held  that  an  ordinary  letter  of 
application  for  shares  in  a  company  is  to  be  taken  as  authoriaing 
the  company  to  send  notice  of  allotment  by  post  to  the  address 
given  by  the  applicant  at  his  own  risk ;  and  that  the  contract  to 
take  the  shares  is  completed  by  the  posting  of  a  notice  of  allot- 
ment so  addressed,  though  it  never  reaches  the  applicant  (a) . 

The  same  principles  seem  to  apply  where  an  offer  is  made  by 
telegraphic  message,  to  be  accepted  by  the  same  means  of  com- 
munication (17}.  The  sender  of  a  message  by  telegraph  through 
the  post-office  is  not  bound  by  errors  in  the  transmission ;  as  where 
a  person  sent  a  message  by  telegraph  through  the  post-office  order- 
ing //irce  rifles,  which  was  delivered  by  a  mistake  in  transmission 
as  ordering  Me  rifles ;  and  the  receiver,  acting  upon  some  previous 
negotiations  with  the  sender  respecting  fifli/  vifles,  sent  off  that 
number  in  execution  of  the  order ;  it  was  held  that  there  was  no 
contract  to  accept  or  pay  for  the  rifles  sent;  the  Court  saying 
"  that  the  post-office  authorities  are  only  agents  to  transmit  mes- 
sages in  the  terms  in  which  the  senders  deliver  them"  (6).  A 
person  executing  an  order  of  this  character,  in  which  there  happens 
to  be  a  mistake,  is  also  without  any  remedy  against  the  telegraph 
company  (c). — An  offer  by  telegraph  with  payment  for  a  reply 
does  not  import,  expressly  or  impliedly,  that  the  sending  of  a  reply 
is  a  condition  of  accepting  or  acting  upon  the  offer ;  it  is  pre- 
sumptively only  a  request  for  areply  ('/). 


CoDtinaanoe         The  offer  of  a  contract  is  made  at  the  time  when  it  is  oommuni- 

^'  oated ;  and  it  must  continue  open  at  the  time  of  the  acceptance. — 

Offer  limited    An  offer  not  otherwise  limited  must  be  accepted  within  a  reason- 

^i^**""*^*   able  time  (c).    An  application  for  shares  must  be  accepted  by  an 

allotment  within  a  reasonable  time,  dependent  upon  the  prospectus 

and  object  of  tlio  company ;  and  the  applicant  is  not  bound  to 


(„)  Diixhp  V.  IBfgi«>.  I  H.  L.  C.  381 ; 
W  E.  R.  S05  ;  Duncan  T.  Topkam,  8  C.  B. 
---;  18L.  J.C.  P.  310. 

)  JImifhold  Fin  In,,  t.  Grant,  4 
D.  216;  48L.J.Q.B.  577:  Harri,' 

,  L.  R.  7  Ch.  SS7  ;  41  L.  J.  0.  625. 

i)  Seo  Sheenton  t.  Mclean,  6  Q.  B,  D. 

;  49  L.  J.  Q.  B.  701. 

.)  HinM  V.  rape.  L.  R,  0  Ei.  7  ; 

L.  3.  £x.  19. 


(c)  Flanfi.nI  ».  Uniied  Kingdom  Ttl. 
Co.,  L.  E.  i  Q.  B.  700 ;  38  L.  J.  Q.  B. 
249;  Dickion  v.' Seiilir'i  Ttl.  Cki.,  3 
0.  P.  D.  1 ;  47  L.  J.  C.  P.  1. 

{d)  Hawkins,  J.,  Read  T.  Anderton, 
10  Q.  B.  D.  104  ;  62  L.  J.  Q.  B,  214. 

W  Parke,  B.,  Foieers  y.  FokIit,  4  E, 
ft  D.  619,  n.  (n) ;  25  L.  T.  0.  S,  203 ; 
Cranworth.  L.  C,  Metmell ».  Surleei,  26 
L.  J.  C.  260  ;  1  Jut.  N.  S.  737. 
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Ch.  I. 

Sect.  I. 


accept  shares  allotted  after  such  time  has  elapsed^  though  he  has 
not  formally  withdrawn  his  application  (/)  ;  hut  after  notice  of 
the  allotment  he  may  hecome  liable  as  a  shareholder,  if  he  does 
not  take  immediate  proceedings  to  repudiate  the  shares,  or,  at  any 
rate,  before  the  company  is  in  the  course  of  winding-up  (g).  An 
offer  to  sell  goods  sent  by  letter  in  the  usual  course  of  business, 
without  expressly  requiring  an  answer  by  return  of  post,  is 
accepted  in  time  by  a  letter  posted  during  business  hours  on  the 
day  of  receiving  the  offer,  though  not  the  next  post  (A).— An  offer  Offer  limited 

t      1'     *j.   n^  i.'  i.  i>      J    X"        / '\         A      to  fixed  time. 

may  expressly  limit  the  continuance  to  a  fixed  time  (t).  An 
agreement  to  carry  all  the  goods  that  should  be  presented  for 
carriage  at  a  certain  rate  during  twelve  months  was  construed  as 
a  continuing  offer  that  might  be  accepted  from  time  to  time  by 
deUvering  goods  for  carriage,  but  not  otherwise  binding  either 
party  (k),  A  tender  to  supply  goods  at  certain  prices  during 
twelve  months  is  a  continuing  offer,  which  if  accepted  by  ordering 
goods  under  it,  becomes  a  binding  contract  to  supply  those  goods, 
although  the  party  accepting  the  tender  is  under  no  liability  to 
order  goods  (/).  A  guarantee  for  the  payment  of  goods  supplied  or 
of  money  advanced  or  of  bills  discounted  for  a  third  person  during 
a  certain  time  is  a  continuing  offer,  which,  if  not  withdrawn,  may 
be  accepted  during  the  time  by  supplying  the  goods  or  other\N'ise 
acting  upon  it  according  to  its  terms  (w). 

An  offer  may  be  revoked  at  any  time  by  a  communication  of  Rerocation 
such  intention  to  the  other  party  before  an  acceptance  is  complete  : 
and,  with  the  exceptions  before  mentioned,  an  acceptance  is,  in 
general,  not  complete  until  it  is  in  fact  communicated  to  the  person 
making  the  offer  (n), — ^At  a  sale  by  auction  a  bidder  may  retract 
his  bidding  before  the  hammer  falls  (o)  ;  and  this  though  it  be 
provided  in  the  conditions  of  sale  that  no  person  shall  retract  his 
bidding  (jo).  But  it  would  seem  that  where  the  sale  is  without 
reserve,  the  property  cannot  be  withdrawn  from  the  sale  after  the 


(/)  i:xp.  Baily,  L.  R.  3  Ch.  592;  37 
L.  J.  C.  670 ;  Mamsgate  Hotel  Co.  v. 
Montefiore,  L.  R.  1  Ex.  109 ;  35  L.  J. 
£x.  90. 

C^)  BoyWu  cote,  54  L.  J.  C.  650. 

(A)  Dunlop  V.  Siffffins,  1  H.  L.  0. 
381 ;  9  E.  B.  805. 

(0  See  post,  p.  22. 

(*)  Burton  v.  G,  JV.  By.,  9  Ex.  507 ; 
23  L.  J.  Ex.  184. 

{/)  G,  Jf.  -By.  V.    Witham,  L.  R.  9 


C.  P.  16 ;  43  L.  J.  C.  P.  1 ;  Beg.  v. 
Bemera,  (1900)  A.  C.  103  ;  69  L.  J. 
P.  0.  6. 

(m)  Offord  v.  Bavies,  12  C.  B.  N.  S. 
748;  31  L.  J.  C.  P.  319;  Morrell  v. 
CWaia,  7  C.  D.  151 ;  47  L.  J.  C.  73. 

f«)  See  ante,  p.  18. 

(o)  Sale  of  Goods  Aot»  1893,  s.  58 ; 
Bayne  v.  Cave,  3  T.  R.  148. 

(p)  See  Sugden,  V.  &  P.  14th  ed. 
14 ;  Dart,  V.  &  P.  6th  ed.  vol.  1.  p.  139. 


22  CONTBACIS  BY  AQBEEMENT. 

FabtI.  first  bid  (^). — ^An  applioation  for  shares  in  a  company  may  be 
"withdrawn  at  any  time  before  the  letter  of  allotment  is  duly 
posted,  and  not  afterwards  (r).  But  if  the  letter  of  allotment  is 
not  an  absolute  aooeptanoe  of  the  terms  of  applioation,  and  intro- 
duces new  terms  or  conditions,  the  application  may  be  with- 
drawn («). 
Notice  of  The  revocation  of  an  offer,  not  communicated  to  the  other  party, 

revocation.  ^^  ^^^^  communicated  to  him  untU  after  he  has  accepted  the  offer, 
is  inoperative :  as  in  the  case  of  a  letter  of  revocation  not  delivered 
until  after  the  offer  contained  in  a  former  letter  was  accepted, 
though  posted  before  the  acceptance  {t).  Where  the  transaction  is 
conducted  by  telegraphic  communication,  a  telegram  withdrawing 
an  offer  to  sell  despatched  before,  but  not  received  until  after,  the 
despatch  of  the  telegram  announcing  its  acceptance  by  the  buyer, 
is  inoperative  {u). — ^If  an  offer  is  in  fact  revoked  and  the  other 
party  has  notice  of  the  revocation  from  whatever  source,  he  can- 
not after  such  notice  bind  the  party  making  the  offer  by  an  accep- 
tance (x).  If  a  vendor  after  offering  property  for  sale  to  one 
person  sells  it  to  another,  there  is  in  fact  a  revocation,  but  which  is 
not  operative  to  withdraw  the  first  offer  without  notice  of  the  sale 
to  the  person  to  whom  that  offer  was  made ;  if  the  first  offer  be 
accepted  before  such  notice  there  would  be  two  binding  contracts 
against  the  vendor,  raising  a  question  of  priority  in  equity  as  to 
the  right  to  the  specific  property  (y). 
Revocation  The  offer  of  a  contract  may  be  revoked,  though  it  expressly 

offer^  ^^'^^  gives  a  fixed  time  for  acceptance ;  the  effect  of  such  giving  of  time 
being  merely  to  fix  a  limit  beyond  which  the  offer  shall  not  con- 
tinue. Thus  where  a  written  offer  was  made  for  purchasing  a 
house,  with  the  condition  that  a  definite  answer  should  be  given 
within  six  weeks ;  it  was  held  that  the  offer  might  be  revoked  at 
any  time  during  the  six  weeks,  and  that  an  acceptance  made  after 
such  revocation  wa5  inoperative  (s).  So  where  a  written  offer  was 
made  for  the  sale  of  goods,  giving  three  days  for  acceptance,  and 
within  the  three  days  the  buyer  went  to  the  seller  for  the  purpose 

{q)  TTarlow  v.  Harrison,  1  E.  &  E.  (m)  Stevenson  v.  McLean,  6  Q.  B.  D. 

296  ;  28  L.  J.  Q.  B.  18.  351 ;  49  L.  J.  Q.  B.  701. 

(r)  Jfarris*  ease,  L.  R.  7  Ch.  687:   41  /  \   -n-  t  -n  jj    n  n    t\    a^» 

L.  J.  0.  625.  ,  (?)  ?*^;5*'"*f2  ^-  '^*^''  2  ^'  ^'  *^3  ; 

(*)  AntCt  p.  16.  40  Li.  J.  O.  777. 

(0  Btjrne  v.  Van  Tienhoven,  5  0.  P.  D.  (y)  See  Dickinson  v.  I>odds,  supra. 

344;   49  L.  J.  C.  P.  316;    Henthorn  v.  (z)  Routledge  v.  Grant,  4  Bing.  653; 

Fraser,  (1892)  2  Ch.  27 ;    61  L.  J.  C.  Bristol  Bread  Co.  v.  Maggs,  44   0.  D. 

373.  616 ;  59  L.  J.  0.  472. 
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of  accepting,  when  the  seller  said  that  he  had  offered  the  goods  to       Ch.  I. 


Sect.  I. 


another  person,  and  declined  the  sale ;  it  was  held  that  there  was 
no  contract,  hecanse  at  the  time  of  the  buyer  communicating  his 
acceptance  of  the  offer  the  seller  revoked  it  (a).  In  a  case  in  which 
it  was  stated  upon  the  pleadings  (under  the  old  system  of  pleading), 
that  the  defendant  had  proposed  to  the  plaintiff  to  sell  certain 
goods  to  him,  if  he  would  give  notice  of  his  agreement  to  purchase 
them  before  a  certain  hour,  and  that  the  plaintiff  had  given  notice 
accordingly  before  that  hour,  it  was  held  that  an  agreement  was 
not  sufficiently  alleged,  because  the  defendant  was  not  bound  to 
continue  his  offer,  and  there  was  no  averment  of  the  fact  that  he 
did  BO  (J).  It  has  been  sought  to  save  the  authority  of  Cooke  v. 
Oxley  (6)  upon  the  ground  that  "  all  that  the  judgment  affirms  is, 
that  a  party  who  gives  time  to  another  to  accept  or  reject  a  pro- 
posal is  not  bound  to  wait  till  the  time  expires"  (c). — Upon  this  Revocation 
principle  a  continuing  guarantee  offered  for  a  certain  time  of  the  guarantee, 
current  account  of  a  debtor  for  goods  sold,  or  for  money  advanced, 
or  for  bills  discounted,  which  may  be  accepted  by  acting  upon  it 
from  time  to  time,  is  revocable  by  notice  given  at  any  time  during 
its  continuance,  except  so  far  as  it  may  have  been  previously  acted 
upon  {d). 

As  an  offer  may  be  wholly  revoked,  so  it  may  be  varied  at  any  Variation 
time  before  acceptance ;  and  where  negotiations  ensue  upon  an  ^^  °  ®^' 
offer  for  modification  of  its  terms,  the  offer  may  be  withdrawn  at 
any  time  during  the  negotiations  {e) ;  but  until  withdrawn  or 
varied,  the  original  offer  presumptively  continues  open  for  accept- 
ance (/).  So,  a  qualified  acceptance  is  equivalent  to  a  new  offer, 
and  may  be  withdrawn  pending  subsequent  negotiations  [g) ;  but 
the  person  making  the  coimter-proposal  cannot  subsequently  make  a 
binding  contract  by  accepting  the  original  offer  (A). 

The  acceptance  of  an  offer  may  be  withdrawn  or  intercepted  in  Revocation 
fact  at  any  time  before  it  is  communicated  to  the  other  party ;  but  ^^  acceptance, 
after  communication  it  cannot  be  revoked  without  his  consent. 
Thus,  the  acceptor  or  indorser  of  a  bill  of  exchange  may  cancel  his 

(a)  Head  v.  Diggon,  3  M.  &  R.  97 ;  («)  Thombury  v.  Bevilly  1  T.  &  C.  C. 

JHckituon  t.  Dodds,  supra,  563. 

{b)  Cooks  V.  Oxley,  3  T.  R.  663.  (/)  Stevenson  v.  McLean,  5  Q.  B.  D. 

{d)  Offord  V.  Z)a«i«ff,  12  0.  B.  N.  S.  {h)  Thombury  y.  Bevilly  supra;  EydeY. 

748  ;  31  li.  J.  0.  P.  Z19;  see  Be  Craee,       Wrench,  3  Beav.  334  ;  SheJ^ld  Canal  Co, 
(1902)  1  Ch.  733 ;  71  L.  J.  0.  368.  v.  SheJUld  By,,  3  Ry.  Cae.  132. 
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Past  I.  signature  at  any  time  before  delivery  of  the  bill(t). — ^A  letter 
once  posted  in  tlie  United  Kingdom  cannot  be  withdrawn  by  reason 
of  the  regulations  of  the  post-oflSce ;  but  the  operation  of  the  letter 
may  be  revoked  by  any  other  means,  if  possible,  before  it  is  actually 
delivered  (A').  Thus,  if  a  letter  accepting  a  proposed  contract  be 
posted,  and  a  subsequent  letter  recalling  the  acceptance  be  also 
posted  and  arrive  at  the  same  time  with  the  former  letter,  there  is 
no  contract  (/). — ^A  revocation  or  change  of  intention  as  to  accept- 
ance not  communicated  until  after  the  acceptance  is  complete  is 
void  of  operation :  as  where  the  vendor  of  an  estate  accepted  an 
offer  to  purchase  by  a  letter  sent  by  post,  and  in  the  course  of  the 
following  day  the  estate  was  sold  to  another  purchaser  by  an  agent 
of  the  vendor  in  ignorance  of  the  former  sale  ;  it  was  held  that  the 
second  sale  could  be  no  revocation  of  the  acceptance  of  the  first  {m). 


Kefasal  of 
offer. 


Termination 
of  offer 
hj  death. 


An  offer  of  a  contract  is  put  an  end  to  by  a  refusal  of  it ;  and  it 
cannot  afterwards  be  revived  by  a  mere  acceptance,  without  a 
renewed  consent  of  the  person  who  made  it.  "  If  an  offer  made  is 
rejected,  the  party  mating  it  is  relieved  from  liability  on  that  offer, 
and  the  party  who  has  rejected  the  offer  cannot  afterwards  at  his 
own  option  convert  the  same  offer  into  an  agreement  by  acceptance; 
for  that  purpose  he  must  have  the  renewed  consent  of  the  person 
who  made  the  offer  "  (??). 

An  offer  which  has  not  been  accepted  in  the  lifetime  of  the 
maker  is  necessarily  terminated  by  his  death ;  nor  can  the  repre- 
sentatives of  the  deceased  be  made  liable  upon  the  unaccepted 
offer  (o).  Thus,  a  continuing  guarantee,  so  far  as  it  is  a  mere  offer 
which  may  be  acted  upon,  is  revoked  as  to  future  action  upon  it, 
by  notice  of  the  death  of  the  guarantor  (p).  So  an  agency  or 
authority  to  contract  on  behalf  of  a  person  is  terminated  by  his 
death,  and  a  contract  purporting  to  be  made  under  it,  though  with- 
out notice  of  the  death,  is  not  chargeable  against  his  represen- 
tatives (q). — ^An  offer  is  also  terminated  by  the  death  of  the  person 


(t)  Cox  V.  TVoy,  5  B.  &  Aid.  474; 
Hxp.  Cote,  L.  R.  9  Ch.  27  ;  43  L.  J.  B. 
19 ;  Bills  of  Exchange  Act,  1882,  s.  21. 

(k)  Cookbum,  C.  J.,  Netccomhe  v. 
De  jRoos,  2  E.  &  E.  271;  29  L.  J. 
Q.  B.  4. 

(l)  Lunmore  y.  Alexander^  9  Ct.  Sess. 
(Ist  ser.)  190. 

(m)  Potter  V.  Sanders  J  6  Hare,  1. 

(«)   Ter    cur,    Sheffield    Canal    Co,  T. 


Sheffield  Ry.,  3  Ry.  Cas.  132;  Hyde  v. 
Wrench,  3  Beav.  334. 

(o)  MeUiflh,  L.  J.,  Dickinson  v.  Dodds^ 
2  C.  D.  475  ;  45  L.  J.  C.  777. 

(p)  Cotdtkart  v.  Cletnentsony  5  Q.  B.  D. 
42 ;  49  L.  J.  Q.  B.  206  ;  Se  Sherry,  26 
C.  D.  692  ;  63  L.  J.  C.  404. 

{q)  Blades  v.  Free,  9  B.  &  C.  167 ; 
Companari  v.  Woodbum,  16  0.  B.  400; 
24  L.  J.  0.  P.  13. 
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to  whom  it  was  made  without  having  accepted  it ;  and  in  such  case 
an  acceptance  by  the  representatives  of  the  deceased  would  be  in- 
operative, unless  made  upon  a  continuance  or  renewal  of  the  ofifer 
to  them ;  thus  an  ofEer  of  shares  by  a  company  to  a  shareholder, 
who  dies  before  acceptance,  cannot  be  accepted  by  the  executor  in 
his  own  name  (r). — ^An  ofEer  relating  to  the  property  of  a  person  is 
terminated  by  his  bankruptcy,  which  transfers  all  his  property  to 
trustees  («). 


Ch.  I. 

SSOT.  I. 


A  contract  is  presumptively  deemed  to  be  made  at  the  time  of  Time  of 
the  acceptance  which  completes  it,  and  not  to  relate  back  to  the  ^'*^™*^'- 
time  of  the  offer  {t).  Accordingly,  under  a  contract  of  sale,  passing 
the  property  in  the  goods  sold,  the  title  of  the  buyer  dates  not  from 
the  offer  made,  but  from  the  acceptance ;  and  therefore  the  buyer 
cannot  maintain  an  action  for  any  loss  or  injury  to  the  goods 
happening  before  the  acceptance  (w).  Nor,  until  there  is  a  binding 
contract  of  sale,  has  the  buyer  any  insurable  interest  in  the  goods 
sold  ;  and  not  having  any  present  interest  in  the  goods,  he  cannot 
insure  the  profits  of  the  expected  contract  (a*), — If  the  subject  of 
contract  is  within  the  Statute  of  Frauds,  there  is  no  available  con- 
tract until  the  requirements  of  the  statute  are  satisfied  {?/), 

At  the  common  law,  where  the  plaintiff  pursued  his  remedy  in  Place  of 
an  inferior  court,  he  had  to  allege  and  prove  that  the  whole  cause 
of  action  arose  within  the  jurisdiction  of  the  inferior  court  (s). 
Now  a  contract  is  presumptively  made  at  the  place  of  acceptance. 
Thus  where  an  order  for  work  is  given,  and  accepted  by  doing  the 
work  at  the  place  where  the  order  was  received  (a)  ;  so  where  an 
order  is  given  for  goods,  and  accepted  by  delivering  the  goods  at 
the  place  ordered  (6).  In  the  case  of  a  contract  made  by  letter  or 
telegram,  the  place  of  the  contract  is  determined  by  the  place 
whence  the  acceptance  is  despatched  (c).    An  implied  contract 


contract. 


(r)  Jhtf'a  Executors'  cok,  32  C.  D. 
301. 

{#)  MeyntU  v.  Surtees,  25  L.  J.  C.  267. 

{t)  See  Dickinson  v.  Dodds,  2  C.  D. 
463  ;  45  L.  J.  C.  777. 

(«)  Felthoute  v.  Bindley,  11  0.  B.  N.  8. 
869 ;  31  L.  J.  C.  P.  204  ;  affd.  in  Ex. 
Ch.,  7  li.  T.  N.  S.  835  ;  11  W.  R.  A2^. 

ix)  Seagrave  v.  Union  Marine  Co.,  L.  R. 
1  C.  P.  305  ;  36  L.  J.  0.  P.  172. 

(y)  StoekdaU  v.  Dunlop,  6  M.  &  W. 
224  ;  9  li.  J.  Ex.  83 ;  Aria  v.  Orchard, 
6  H.  &  N.  160 ;  30  L.  J.  Ex.  21 ;  Felt- 


house  V.  Bindley,  tup^ra, 

{z)  Peacock  v.  Bell,  1  "Wms.  Saund. 
99,  n.  (3)  ;  Cooke  v.  Gill,  L.  R.  8  0.  P. 
107;  42  L.  J.  C.  P.  98;  Allhusen  v. 
Malgarejo,  L.  R.  3  Q.  B.  340  ;  37  L.  J. 
Q.  B.  169;  EeadY.  Brown,  22  Q.  B.  D. 
128;  58  L.  J.  Q.  B.  120. 

(a)  Neiceombe  v.  Be  Boos,  2  E.  &  E. 
721 ;  29  L.  J.  Q.  B.  4. 

(b)  Taylor  v.  Jones,  1  C.  P.  D.  87  ;  46 
L.  J.  C.  P.  110. 

{c)  Cowan  v.  0* Connor,  20  Q.  B.  D. 
640. 
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Pabt  I. 


County 
Courts. 


Mayor*8 
Court. 


Supreme 
Court. 


arising  from  an  account  stated^  or  admission  of  debt  contained  in  a 
letter,  arijses  at  the  place  where  the  letter  is  received  (d).  A  bill  of 
exchange  (or  promissory  note)  is  an  incomplete  and  revocable 
document  until  it  is  issued,  and  therefore  onlj  becomes  binding 
at  the  place  of  issue  (e).  In  contracts  within  the  Statute  of  Frauds 
(now  replaced  in  part  by  sect.  4  of  the  Sale  of  Goods  Act,  1892), 
the  place  of  contract  is  taken  to  be  where  a  written  agreement  or 
memorandum  is  signed,  or  where  there  is  delivery  and  acceptance, 
or  part  payment  (/). 

By  the  Coimty  Courts  Act,  1888  (reproducing  former  enact- 
ments), an  action  may  be  commenced  by  leave  of  the  judge  or 
registrar  "  in  the  court  in  the  district  of  which  the  cause  of  action 
or  claim  wholly  or  in  part  arose."  The  Lord  Mayor's  Court  has  a 
similar  extended  jurisdiction  under  the  Mayor's  Court  Act,  1857. 
Under  the  above  enactments  the  Coimty  Court  and  the  Mayor's 
Court  have  jurisdiction,  if  any  part  of  the  cause  of  action  took 
place  within  the  jurisdiction ;  and  for  this  purpose  the  offer  of  a 
contract  is  held  to  be  part  of  the  cause  of  action,  though  it  was 
accepted  and  performed  out  of  the  jurisdiction  (g).  The  assignee 
of  a  debt  has  been  held  entitled  to  sue  in  the  Mayor's  Court  upon 
an  assignment  made  in  the  City  of  London,  although  the  contract 
out  of  which  the  debt  arose  could  not  have  been  there  sued  on  {h). 
The  rule  of  the  common  law  as  to  the  whole  cause  of  action  still 
applies,  however,  in  proceedings  against  a  garnishee  by  process  of 
foreign  attachment  in  the  Mayor's  Court  (/). 

By  the  Rules  of  the  Supreme  Court  under  the  Judicature  Acts, 
Order  XI.  r,  1,  "Service  out  of  the  jurisdiction  of  a  writ  of 
Biunmons  may  be  allowed  by  the  court  or  a  judge  whenever 
(amongst  other  cases)  the  action  is  founded  on  any  breach  or 
alleged  breach  within  the  jurisdiction  of  any  contract  wherever 
made,  which  according  to  the  terms  thereof,  ought  to  be  performed 
within  the  jurisdiction ;  xmless  the  defendant  is  domiciled  or  ordi- 
narily resident  in  Scotland  or  Ireland."  The  test  is  whether  the 
contract  must  be  performed  within  the  jurisdiction  or  whether  the 


(rf)  ^vatii  T.  Kicholsotiy  46  L.  J.  C.  P. 
Ill,  n.  (4) ;  Taylors.  Nichols,  1  C.  P.  D. 
242 ;  46  L.  J.  0.  P.  455. 

(e)  Bills  of  Exchange  Act,  1882,  bs.  21 , 
84  ;  Cox  T.  Troy,  4  B.  &  Aid,  474  ;  Chap- 
man T.  Cottrell,  3  H.  &  C.  866 ;  34  L.  J. 
Ex.  186. 

(/)  Aris  V.  Orchard,  6  H.  &  N.  160  ; 
80  li.  J.  Ex.  21 ;  Alderton  y.  Archer,  14 


Q.  B.  D.  1  ;  64  L.  J.  Q.  B.  12. 

ig)  Green  v.  Beach,  L.  R.  8  Ex.  208  ; 
42  L.  J.  Ex.  161. 

(h)  Read  v,  Broicn,  22  Q.  B.  D.  128 ; 
68  L.  J.  Q,  B.  120. 

(i)  Mayor  of  London  t.  Cox,  L.  R.  2 
H.  Li.  239  ;  36  L.  J.  Ex.  226  ;  Cooke  v. 
Gill,  L.  R.  8  C.  P.  107  ;  42  L.  J.  C.  P. 
98. 
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oontraoting  party  has  an  option  to  perform  witlun  or  without       Ch.  I. 

the  juriBdiction ;   it  is  only  in  the  former  event  that  the  rule '^'    

applies  (k). 

The  place  of  contract  is  also  material  as  primd  facie  denoting  the 
law  by  which  it  is  to  be  construed  and  regulated  (/) ;  and  the  law 
by  which  the  capacity  of  the  parties  to  contract,  as  dependent  upon 
infancy  or  marriage,  is  determined  (m). 


§  3.    CJoNTEACrS  WITH  EXECUTED  CONSIDERATIONS. 
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Conditions  ezecnted  and  executory- — contracts  with  executed  con- 
siderations— considerations  executed  upon  request 27 

Honey  paid  upon  request — money  paid  by  agents— money  paid 
imder  indemnities  ......,• 29 

Consent  to  execution  of  consideration — ^g^oods  supplied  to  wife  or 
child 31 

Consideration  executed  without  request,  or  against  the  will  of 
another    , • 32 

Consideration  obtained  by  wrong  or  fraud — under  a  fraudulent 
contract 33 

Debt  implied  upon  the  execution  of  an  executory  consideration — 
part  execution  of  executory  consideration — where  completion  is 
prcTcnted  by  party — where  prevented  by  accident — where  con- 
tract rescinded  before  completion 34 

Implied  promise  to  pay  the  value  of  an  executed  consideration  . .     40 

The  consideration   upon  which  a  contract  is  made  may  be  Considera- 
executed  or  executory.    In  the  former  case  the  consideration  is  cu^®^^ 
executed  by  one  party  in  return  for  the  promise  of  the  other ;  and  executory. 
nothing  remains  to  be  done  but  to  perform  the  promise  according 
to  its  terms.     In  the  latter  the  consideration  is  a  promise  made  by 
one  party  in  return  for  the  promise  of  the  other ;  there  are  mutual 
promifies  which  have  to  be  performed  on  both  sides,  and  the 
promifie  on  one  side  may  be  dependent  or  conditional  upon  the 
performance  on  the  other  according  to  the  construction  of  the 
terms  (n). 

Contracts  with  executory  considerations  or  mutual  promises  are 
framed  in  special  terms  expressing  the  intention  of  the  parties 

(k)   Wancke  t.  Wingren,  68  L.  J.  Q.  B.  L.  J.  P.  D.  1 ;  Lee  v.  Ahiy,  17  Q.  B.  D. 

519  ;  Comber.  Leyland,  (1898)  A.  G.  524  ;  309  ;  J2<;  Bozulli,  (1902)  1  Ch.  761  ;  see 

67  L.  J.  Q.  B.  884.  Re  Selot,  (1902)  1  Ch.  488  ;  71  L.  J.  C. 

(/)  See/>of/,Pt.I.,Chap.IV.,Sect.II.  192. 

(m)  Male   t.    Rohertt^   3    Esp.    183 ;  (n)  See   ante^  p.   6  ;   poet,  Ft.  III., 

Sottomaywr  y.  Jk  Barrot,  6  P.  D.  1 ;  49  Chap.  I. 
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^^^^  I*  respecting  the  Bubject-matter ;  as  in  leases,  mortgages,  charter- 
parties,  policies  of  insurance  and  the  various  matters  which  may  be 
the  subject  of  contract.  The  treatment  of  these  subjects  in  detail 
is  beyond  the  scope  of  the  present  work  ;  but  they  are  referred  to 
throughout  in  explanation  and  illustration  of  principles.  Contracts 
with  executed  considerations  apply  to  equally  various  matters,  but 
they  depend  to  a  great  extent  upon  inferences  of  fact  which  are 
capable  of  being  referred  to  certain  common  forms  and  general 
rules. 
Contracts  Contracts  with  executed  considerations  appear  either  in  the  form 

oonaidera-  of  a  request  to  perform  the  consideration,  followed  by  the  perform- 
ing of  the  consideration  according  to  the  request ;  or  in  the  form 
of  an  offer  of  the  consideration,  followed  by  accepting  the  con- 
sideration offered.  In  either  case  there  is  no  contract  until  the 
consideration  is  executed,  and  so  long  as  the  consideration  remains 
executory  it  is  voluntary  and  may  be  withheld ;  differing  in  this 
respect  from  contracts  with  executory  considerations  or  mutual 
promises,  in  which  the  contract  is  complete  upon  the  mere  inter- 
change of  promises,  and  the  consideration  on  either  side,  though 
executory,  is  obligatory  (b).  But  the  executed  consideration  is  not 
a  past  consideration,  in  the  sense  of  having  been  executed  before 
the  making  of  the  promise,  the  execution  of  the  consideration  and 
the  making  of  the  promise  being  concurrent  acts ;  and  a  promise 
afterwards  made  in  respect  of  the  same  consideration,  though  in 
express  terms,  would  be  void  as  being  made  upon  a  past  considera- 
tion (c).  In  the  leading  case  upon  executed  considerations,  the 
pljuntiff  alleged  that  the  defendant  having  committed  a  felony 
requested  the  plaintiff  to  endeavour  to  obtain  his  pardon,  where- 
upon the  plaintiff  did  by  all  the  means  he  could  endeavour  to 
obtain  the  pardon;  and  afterwards,  in  consideration  of  the  pre- 
mises, the  defendant  promised  the  plaintiff  to  pay  him.  It  was 
objected  to  this  declaration,  in  arrest  of  judgment,  that  the  con- 
sideration was  alleged  to  have  passed  before  the  promise  was  given, 
and  therefore  the  promise  was  void  as  having  been  given  without 
a  consideration ;  but  the  court  held  that  a  valid  contract  was  suffi- 
ciently alleged  in  the  request  of  the  plaintiff's  services  and  the 
rendering  of  the  services  in  pursuance  of  the  request ;  and  the 
court  agreed  "  that  a  mere  voluntary  courtesy  will  not  have  a  oon- 

(b   Ante,  ^.6.  &  W.  241 ;  Tindal,  C.  J.,  iTayd  t.  i)f<«o», 

(0)  Ante,  p.  6  ;  Eopkinf  y.  Logan,  5  M.       7  Man.  &  G.  815. 
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fiideration  to  uphold  an  assumpsit ;   but  if   that   courtesy  were        Ch.  I. 

moved  by  a  suit  or  request  of  the  party  that  gives  the  assumpsit  it L_I 

wiUbind"(r/). 

Although  an  executed  consideration  will  not  support  a  promise  Conaideration 
unless  the  consideration  was  moved  by  a  previous  request,  a  pre-  up^^nggt 
vious  request  is  implied  in  law,  though  non-existent  in  fact,  from 
the  acceptance  of  a  consideration  offered  {e).  The  import  of  the 
principle  thus  stated  seems  to  be  that  in  all  cases  the  consideration 
must  be  intended  on  both  sides  as  not  gratuitous  or  voluntary,  but 
executed  in  respect  of  a  promise  express  or  implied  (/).  Upon  the 
above  principles,  in  the  ordinary  cases  of  goods  sold  and  delivered, 
money  lent,  work  and  labour  performed  or  services  rendered,  a 
promise  to  pay  for  the  executed  consideration  is  presumptively 
inferred  either  from  a  previous  request  to  execute  it,  or  from  a  suffi- 
cient cwceptance  of  it  as  executed  {g) .  But  the  circumstances  may  be 
such  that  the  consideration  was  executed  without  the  understanding 
or  expectation  of  payment :  as  the  professional  services  of  a 
barrister,  which  do  not  import  any  legal  claim  for  remuneration  (A), 
but  a  non-professional  arbitrator  may  claim  for  his  services  (t).  It 
may  also  appear  that  the  consideration  was  requested  or  accepted  upon 
the  express  understanding  that  the  remuneration  should  be  left  to 
the  will  of  the  acceptor ;  as  in  the  case  of  services  rendered  upon 
the  express  terms  of  being  paid  so  much  as  the  employer  shall 
please  to  give ;  or  in  the  expectation  of  a  legacy  at  his  death  (k), 

A  oommon  form  of  executed  consideration  is  the  payment  of  Money  paid 
money  for  another,  either  upon  an  express  request,  or  under  circum-  ^P°^^^^®*  • 
stances  from  which  a  request  to  pay  and  promise  of  repayment  may 
be  inferred.  The  payment  imder  these  circumstances  creates  a 
debt,  which  is  technically  described  as  a  debt  "  for  money  paid  by 
the  plaintiff  for  the  defendant  at  his  request "  (/).  A  request  or 
authority  (express  or  implied)  to  do  any  act  (not  being  an  act  in 
itself  illegal)  which  involves  the  person  doing  it  in  liability  to  pay 

(if)  LampJeigh  r,  Bratktcait,  Hobart,  (A)  Kennedy  v.  Brown,  13  C.  B.  N.  S. 

lOd ;  1    Smith,  L.  0.   136  ;  Osborm  v.  677  ;  32  L.  J.  C.  P.  137  ;  Re  Le  Brasseur 

Bcgtn^  1  Wma.  Saiind;  356,  n.  and  Oakley,  (1896)  2  Ch.  487  ;  65  L.  J. 

{e)  Notas  to  Lampleigk  v.  Brathxcait,  C.  763. 

1  Smith,  L.  C,  $upira,  (i)  Crampton  v.  Ridley,  20  Q.  B.  D.  48. 

Q.^!  ^"7  ;^5  ^- J.  Q.  Ke!''   ''       J]  ,tf  tV'B-"^?"'  '  ^^-  ^" 
ig)  mUt  V.  Blackall,  11  Q.  B.  358 ;       *^'  ,  &^  i..  J.  ^.  ii.  161, 

17  L.  J.  Q.  B.  31 ;  Colet  v.  BHlmah,  6  (I)  Osborne  v.  Rogers,  1  Wms.  Saxmd. 

C.  B.  184.  356. 
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PabtI. 


Money  paid 
bjr  agents. 


Money  paid 

under 

indemnities. 


money  presumptively  imports  a  request  to  pay  the  money  and  a 
promise  of  indemnity  (m) .  And  it  has  even  been  held  that  a  payment 
made  from  a  sense  of  honour,  as  in  the  ease  of  a  payment  under  a 
guarantee  which  could  not  be  enforced  by  reason  of  the  Statute  of 
Frauds,  entitles  the  guarantor  to  be  reimbursed  (w). 

An  auctioneer  recovered,  on  the  footing  of  indemnity,  the  auction 
duty  which  was  at  one  time  payable  (o).  So,  too,  an  auctioneer 
employed  to  sell  goods,  which  in  fact  were  the  property  of  a  third 
person,  who  recovered  the  value  against  him,  wajs  held  entitled  to 
recover  the  amount  from  his  employer  as  money  paid  {p).  So,  too, 
the  employment  of  a  broker  to  buy  or  sell  imports  a  request  to 
make  all  payments  required  by  the  rules,  existing  at  the  date  of  the 
order,  of  the  market  in  which  he  is  employed  to  act,  so  far  as  such 
rules  are  reasonable  and  not  contrary  to  law  (q).  So  in  the  case  of 
a  sheriff  who,  by  the  special  direction  of  the  execution  creditor, 
had  executed  a  writ  of  fi,  fa.  against  certain  goods  which  did  nt)t 
belong  to  the  debtor,  was  allowed  to  recover  from  the  execution 
creditor  the  amount  of  the  damages  which  he  was  compelled  to  pay 
to  the  true  owner  (r).  So  a  broker  employed  to  distrain  is  entitled 
to  an  indemnity  against  the  distress  being  wrongful ;  but  he  is  not 
entitled  to  indemnity  for  his  own  wrongful  acts  in  executing  the 
distress,  such  as  taking  privileged  goods,  unless  specially  directed 
to  do  so  by  his  employer  (s). — A  request  to  stand  surety  for  a 
debt  imports  an  indemnity  by  the  debtor  for  the  money  paid 
imder  it  {t). 

A  request  to  draw  or  accept  an  accommodation  bill  impliedly 
indemnifies  the  drawer  or  acceptor  for  the  payment,  and  also  for 
the  costs  of  an  action  on  the  bill,  if  he  is  further  requested  to 
defend  such  action  (u).  So,  a  request  to  become  bail  imports  an 
indemnity  for  the  expenses  of  the  bail ;  but  in  criminal  oases  not 
for  the  amount  of  the  recognizance  forfeited  for  non-appearance, 


(m)  Betts  T.  Gibbins,  2  A.  &  E.  67 ; 
Shaekell  t.  Bozier,  2  Bing.  N.  C.  634  ; 
6  L.  J.  C.  P.  193 ;  ToplU  v.  Grane,  6 
Bing.  N.  C.  650 ;  Dugdale  v.  Lovering, 
L.  R.  10  C.  P.  196  ;  44  L.  J.  C.  P.  197. 

(«)  Alexander  v.  Vane,  1  M.  &  W. 
611 ;  5  L.  J.  Ex.  187  ;  cp.  Ite  Soumson, 
29  C.  D.  358  ;  64  L.  J.  C.  960. 

(o)  BHttain  y.  Lloyd,  14  M.  &  W. 
762. 

{p)  AdafMon  y.  Jarvis,  4  Bing.  66. 

(V)  Taf/lor  y.  Stray,  2  C.  B.  N.  S.  176 ; 
26  L.  J.  C.  P.  287 ;  Smith  y.  Lindo,  6 
C.  B.  K.  S.  687 ;   Ferry  y.  Bamett,  U 


Q.  B.  D.  388 ;  64  L.  J.  Q.  B.  466 
Marker  y.  Bdtoards,  57  L.  J.  Q.  B.  147 
ITartas  y.  Bibbona,  22  Q.  B.  D.  264 
68  L.  J.  Q.  B.  187. 

(r)  HumphreytT,  iVa«,  6  Bligh, N.  S. 
154  ;  6  E.  B.  269 ;  2  Dow  &  CI.  288  ;  6 
£.  R.  735. 

(<)  ToplU  y.  Grane,  6  Bing.  N.  0. 
636. 

{t)  SidnatnY.  Worthington,  Cro.  Eliz. 
42. 

(«)  Bleaden  y.  CharUa,  7  Bing.  246 ; 
Beynolds  y.  Doyle,  1  Man.  &  Q.  763 ; 
Garrard  y.  Ck>ttrell,  10  Q.  B.  679. 
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such  an  indemnity  being  illegal  {x).  A  request  to  bring  or  defend 
an  action,  in  which  the  party  so  requesting  is  interested,  imports 
an  indemnity  against  all  costs  and  charges  incurred ;  which  may 
be  recovered  as  a  debt  for  money  paid  under  the  request  (y).  A 
request  made  to  a  person  to  detain  goods  which  are  claimed  by  a 
third  party,  who  brings  an  action  and  recovers  damages  for  the 
detention  of  the  goods,  imports  an  indemnity  for  the  damages  and 
costs  paid  in  the  action  (s).  So  with  a  request  to  deliver  up  goods 
claimed  by  a  third  party,  who  sues  and  recovers  damages  for  the 
wrongful  delivery  {a). 


Ch.  I. 

Sect.  I. 


Consent  to  the  execution  of  the  consideration  may  be  equivalent  Consent  to 

^1  1  •      •         __j  •  •       i  ^       •!.    6xeoution  of 

a  request  or  acceptance  m  importing  a  promise  to  pay  for  it.  oonaideration. 

Where  a  surgeon,  having  attended  a  pauper,  charged  the  overseer 
of  the  parish  whose  duty  it  was  to  provide  the  pauper  with 
medical  attendance,  it  was  held  that  the  knowledge  of  the  overseer 
of  the  surgeon's  attendance,  without  repudiating  it,  was  equivalent 
to  an  acceptance  of  his  services  and  rendered  him  liable  to  pay  for 
them  (6).  And  where  under  like  circumstances  the  overseer  re- 
quested the  surgeon  to  make  out  his  bill  to  the  parish,  it  was  held 
that  "  the  conduct  of  the  overseer  amounted  to  an  acknowledgment 
on  his  part  that  the  plaintifE  had  attended  at  his  wish,  and  upon 
his  responsibility  "  (c). 

Upon  this  principle  a  husband  may  be  charged  with  goods  Goods 
supplied  to  his  wife  -without  his  authority,  upon  his  afterwards  *"jS^^®*^^^ 
sanctioning  the  use  of  them  (rf). — ^A  father  cannot  be  charged  for 
goods  supplied  to  a  child  without  his  request  or  authority,  there 
being  no  legal  duty  in  a  father  at  common  law  to  maintain  his 
child ;  and  it  is  held  that  no  inference  of  a  promise  to  pay  can  be 
drawn  from  his  moral  duty,  or  from  his  mere  knowledge  of  the 
supply  ;  and  that  in  order  to  render  a  father  responsible  in  law  for 
a  debt  incurred  by  his  child,  a  contract  must  be  proved  against 
him  in  the  same  maimer  as  against  any  other  person  {e).    Nor  was 


(x)  Jones  V.  Orchard,  16  C.  B.  614  ; 
21  Lu  J.  C.  P.  229  ;  Green  v.  CreesweU, 
10  A.  &  E.  463 ;  9  L.  J.  Q.  B.  63. 

(y)  Sailep  T.  Macaulay,  13  Q.  B.  815 ; 
see  Garrard  t.  Ootirell,  supra. 

(z)  Betts  Y.  Gilfbins,  2  A.  &  E.  57. 

(a)  DugdaU  y.  Lovering,  L.  R.  10  0.  P. 
196  ;  44  L.  J.  C.  P.  197. 

(h)  Lamb  y.  Bunce,  4  M.  &  S.  275 ; 
Painter  ▼.  Williams,  1  C.  &  M.  810. 

(c)   Wmg  V.  Mill,  1  B.  &  AM.  104. 


{d)  Montague  y.  Benedicty  3  B.  &  C. 
631  ;  2  Smith,  L.  C.  463. 

{e)  Mortimore  v.  Wright,  6  M.  &  W. 
482 ;  Shelton  y.  Springett,  11  0.  B.  452. 
A  parent  may  be  charged  nnder  the  poor 
law  with  the  cost  of  relief  of  children : 
43  Eliz.  c.  2,  8.  7  ;  see  Maund  y.  Mason, 
9  Q.  B.  D.  254 ;  43  L.  J.  M.  62 ;  and 
see  33  &  34  Vict.  o.  93,  ss.  13,  14  ;  Cole- 
man y.  Birmingham,  L.  B.  6  Q.  B.  615 ; 
50  L.  J.  M.  92. 
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the  mother  chargeable  in  respect  of  her  separate  estate  during 
coverture  (/),  nor  during  widowhood  (g) ;  but  a  wife  may  be 
authorised  by  her  position  to  bind  her  husband  to  pay  for  neces- 
saries supplied  to  the  children  committed  to  her  charge  (h). 


Consideration 
executed 
without 
request. 


Buildings 
upon  the  land 
01  another. 


Upon  the  same  principle  no  claim  can  be  made  for  work  done 
or  services  rendered  to  another  without  his  request ;  though  he 
involuntarily  derives  benefit  from  them  (/).  Thus  where  the 
captain  of  a  ship,  having  contracted  to  take  the  command  for  a 
voyage  at  monthly  wages,  abandoned  the  command  during  the 
voyage,  but  afterwards  having  assisted  to  navigate  the  ship, 
claimed  to  be  paid  for  his  services;  it  was  held  that,  though 
entitled  to  the  monthly  wages  accrued  due  before  the  abandonment, 
he  could  not  charge  for  the  subsequent  services  because  they  were 
executed  without  the  request  or  knowledge  of  the  owner  of  the 
ship,  and  without  his  voluntary  acceptance  {k).  And  upon  this 
principle  at  common  law  no  claim  can  be  made  for  salvage  services 
voluntarily  rendered  to  property  (/).  But  by  general  maritime 
law  a  reasonable  remuneration  is  allowed  by  the  court  to  salvors 
of  ships  and  goods  from  the  perils  of  the  sea,  with  a  lien  upon  the 
property  saved  {w). — In  the  case  q^  work  done  and  materials  pro- 
vided in  building  upon  land  of  another,  the  inference  as  to  the 
acceptance  of  the  consideration  drawn  from  retaining  possession  is 
different  from  that  in  the  case  of  goods  delivered  and  retained. 
The  possession  of  the  land  necessarily  involves  possession  of  the 
buildings  in  their  existing  state,  without  allowing  any  option  of 
rejecting  them,  and  therefore  without  raising  any  inference  of 
intention  as  to  payment ;  there  must  be  some  positive  request  or 
some  ratification  proved  in  order  to  create  a  contract  to  pay  the 
value  (n) ;  nor  in  such  case  would  there  be  any  lien  upon  the  land 
for  the  value  of  the  work  and  materials  (o).  But  if  a  person 
builds  upon  land  with  the  knowledge  of  the  landlord  and  under  a 


(/)  Hodgerii  v.  Eodgens^  4  CI.  &  F. 
323  ;  7  E. R.  124. 

iff)  DougUu  ▼.  Andrews y  12  Beav.  310. 

(A)  Bazeley  ▼.  Forder,  L.  R.  3  Q.  B. 
669 ;  37  L.  J.  Q.  B.  237. 

(•)  Ruabon  S.S.  Co.  y.  London  Ass., 
(1900)  A.  C.  6  ;  69  L.  J.  Q.  B.  86. 

(*)  Taylor  v.  Laird,  1  H.  &  N.  266 ; 
26  L.  J.  Ex.  329. 

(/)  Niehokon  v.  Chaptnan,  2  H.  Bl. 


251. 

(m)  Ld.  Blackburn,  AitehiaonT.  Lohre, 
4  Ap.  Ca.  760;  49  L.  J.  Q.  B.  123; 
Bowen,  L.  J.,  Falcke  v.  Scottish  Ins.,  34 
C.  D.  239  ;  66  L.  J.  C.  707  ;  Oat  Float 
Whitton  (No.  2),  (1897)  A.  C.  377  ;  66 
L.  J.  P.  99. 

(n)  Munro  t.  Butt,  8  E.  &  B.  738. 

(o)  Fry,  J.,  Wallis  v.  Smith,  21  C.  D. 
243. 
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promise  or  expectation  raised  by  him,  the  court  will  compel  the       Ch.  I. 
landlord  to  make  good  any  representation  (p). 


Still  less  can  any  promise  be  presumed  from  a  consideration  per-  Consideration 
formed  against  the  will  of  the  other  party,  though  he  may  derive  a^tinstl^he 
benefit  from  it  (^).      Where  goods  are  detained  adversely  to  the  will  of 
owner,  and  charges  are  incurred  in  the  detention,  no  claim  can  be  *™^ 
made  against  the  owner  in  respect  of  such  charges  ;  as,  where  a 
shipwright  detained  a  ship  in  his  dock  under  a  lien  for  repairs,  it 
was  held  that  he  could  not  charge  the  shipowner  with  rent  for  the 
occupation  of  the  dock  (r). 

A  person  cannot,  in  general,  be  heard  to  allege  his  own  Consideration 
wrong  or  fraud  (s).  In  the  case  of  goods  wrongfully  or  fraudu-  obtained  by 
lently  obtained,  the  rightful  owner  may  in  general  waive  the  fraud, 
wrong  and  bring  an  action  for  goods  sold  and  delivered  upon  an 
implied  promise  to  pay  the  value  (t).  Where  a  person,  having  a 
house  with  gas  laid  on  in  the  usual  way,  fraudulently  abstracted 
gas  from  the  main  before  passing  through  the  meter,  it  was  held 
that  the  gas  company  were  entitled  to  charge  for  the  gas,  as  sold 
and  delivered  by  them ;  and  that  in  estimating  the  quantity  the 
defendant  might  be  charged  with  the  greatest  amount  that  could 
have  passed  into  the  house  in  the  given  time,  according  to  the 
maxim  omtiia  prcpsumuntur  in  spoiiaiorem  (u) ,  Where  a  person 
had  enticed  away  an  apprentice  and  appropriated  his  services,  it  was 
held  that  the  master  of  the  apprentice  might  waive  the  wrong  and 
claim  the  value  of  the  services  as  if  accepted  under  a  contract  to 
pay  for  them  (x). — Upon  this  principle  a  passenger,  travelling  by 
an  excursion  train  by  which  no  luggage  was  allowed,  and  taking 
luggage  with  him,  was  held  liable  to  pay  for  the  carriage,  as 
having  accepted  the  services  of  the  railway  in  carrying  it  (y).  So 
if  a  passenger  by  an  ordinary  train,  by  which  only  the  usual  per- 
sonal luggage  of  passengers  is  carried  free  of  charge,  takes 
merchandise  not  answering  that  description,  he  may  be  charged 

{p)  Dann   v.    Spurrier,    7  Ves.    231  ;  (0  J^i^i  v.   Peirott,    3    Taunt.    274; 

Bum  V.  MUler^  4  Tannt.  745 ;  Ramsden  Abbotts  v.  Bany,  2  B.  &  B.  369  ;  Bustell 

V.  Bjfson,  L.  R.  1  H.  L.  129 ;  Himnter  v.  Bell,  10  M.  &  W.  352. 

T.  n^eUington,  9  Ap.  Ca.  699 ;  53  L.  J.  (,^j  Binningham   Gas   Co.   v.   Ratcliff, 

(,)•  Stokes  V.  Le^vis,  1  T.  R.  20.  ^'  «'  «  ^x.  224  ;  40  L.  J.  Ex.  136. 

(r)  British  Empire  Co.   y.   Somes,   E.  W  Lightly  y,  Clouston,  1  Taunt.  112; 

B.  k  E.  353 ;  30  L.  J.  Q.  B.  229.  Fosters,  Stewart,  3  M.  &  S.  191. 

(#)  Davison  v.  Franklin,  1  B.  &  Ad.  (y)  Rumsey  v.  N.  E.  Ry.,   14  C.  B. 

142.  N.  S.  611  ;  32  L.  J.  C.  P.  244. 
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for  the  carriage  (s).  If  a  passenger  travels  on  a  railway  without 
paying  his  fare,  the  company  may  waive  the  wrong  and  sue  for 
the  ordinary  fare  as  a  debt  («) ;  but  they  cannot  claim  as  a  debt 
the  extra  fare  imposed  by  a  bye-law  as  a.penalty  (6). 

But  where  the  consideration  has  been  obtained  by  means  of  a 
contract  with  the  other  party,  though  induced  by  fraud,  the  latter 
cannot  assert  any  other  contract  than  that  in  fact  made.  He  may 
affirm  that  contract,  or,  disaffirming  it,  he  may  recover  his  pro- 
perty; or  he  may  recover  damages  for  the  fraud  treated  as  a 
substantive  wrong  (c).  As  a  person  cannot  approbate  and  repro- 
bate, if  he  elects  to  affirm  the  contract,  he  must  give  effect  to  all 
its  terms.  Thus,  where  a  person  has  been  defrauded  into  selling 
goods  on  credit,  he  cannot  by  reason  of  the  fraud  sue  for  the  price 
before  the  credit  has  expired ;  though  he  may  be  entitled  to  treat 
the  sale  as  a  nullity,  and  claim  a  return  of  the  goods  (d).  Where 
a  person  has  been  induced  to  take  a  contract  to  do  work  for 
another  at  a  fixed  price  by  a  fraudulent  misrepresentation  of 
the  quantity  of  the  work  and  after  discovering  the  fraud 
completed  the  work  and  charged  the  real  value;  it  was  held 
that  he  could  charge  no  other  than  the  contract  price,  though  on 
discovering  the  fraud  he  might  have  abandoned  the  contract  and 
recovered  damages  for  the  fraud  (c).— So,  where  goods  wrongfully 
obtained  have  been  sold,  the  rightful  owner  may  disaffirm  the  sale 
and  recover  his  property  ;  or  he  may  affirm  the  sale,  as  if  made  on 
his  behalf,  and  claim  the  contract  price ;  but  he  cannot  charge  the 
buyer  with  any  other  contract,  in  respect  of  his  acceptance  of  the 
goods,  than  that  which  he  has  in  fact  made  (/). 

Under  the  system  of  pleading  in  force  prior  to  the  Judicature 
Acts,  where  an  executory  contract  had  been  completely  performed 
on  the  one  part,  and  there  was  left  only  a  present  money  payment 
on  the  other,  the  plaintiff  might  state  his  claim  in  the  general  form 
of  a  debt  founded  upon  the  executed  consideration :  as  a  debt  "  for 
money  payable  for  goods  sold  and  delivered ;"  or  "  for  work  and 
labour  done  upon  request,"  or  "  for  money  paid  upon  request," 
&c.,  as  the  case  might  be,  reserving  the  particular  circimistances  of 


{z)  G,  N,  Ry.  V.  Shepherd^  8  Ex.  30 ; 
21  li.  J.  Ex.  286  ;  Cahilly.  L.  ^  N,  W, 
Hy.,  16  C.  B.  N.  S.  164  ;  30  L.  J.  0.  P. 
289  ;  Uudsion  v.  Midland  i?y.,  L.  R.  4 
Q.  B.  366. 

{n)  G.  X,  Ity.  V.  Winder^  (1892)  2 
Q.  B.  696  ;  61  L.  J.  Q.  B.  608. 

(ft)  X.  B.  ^  S.  C.  By,  y.  Watson,  4 


C.  P.  D.  118  ;  48  L.  J.  0.  P.  316. 

(r)  See  post  f  Pt.  I.,  Chap.  II.,  Sect.  II. 

(d)  Feryuson  r.  CarrinytoHy  9  B.  &  C. 
69  ;  Strutt  v.  Smith,  1  0.  M.  &  R.  312. 

{e)  Selway  t.  Fogy,  6  M.  &  W.  83. 

(/)  Smith  V.  Eodson,  4  T.  R.  211 ;  2 
Smith,  L.  C.  143. 
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the  debt,  if  diflpnfed,  to  be  given  in  evidence  {ff). — The  principle       Ch.  I. 

did  not  apply  to  contracts  created  by  deed  or  by  record,  for  which  !_J — 

distinct  forms  of  action  were  provided  (A). 

Upon  the  same  principle  a  debt  may  arise  upon  a  part  executed  ^,^^  execu- 
consideration ;  as  having  been  executed  upon  request,  or  as  having  consideration. 
been  accepted  and  retained  under  circumstances  importing  a  promise 
to  pay  for  it.  The  question  of  a  debt  thus  arising  upon  a  part 
executed  consideration  may  occur :  where  the  further  execution  of 
the  consideration  has  been  prevented  by  the  default  of  one  or  other 
of  the  parties ;  or  where  it  has  been  prevented  by  accident  without 
default  of  either ;  or  where  it  has  been  dispensed  with  by  their 
mutual  consent. — Where  after  part  execution  of  the  consideration  Where 
by  the  one  party  the  completion  is  refused  or  prevented  by  the  prevented 
other,  the  former  may  insist  upon  his  rights  under  the  contract ;  ^y  *  party. 
but  he  may  in  some  cases  have  the  right  of  election  to  treat  the 
contract  as  rescinded  and  to  charge  the  other  party  with  a  present 
debt  for  the  part  executed  consideration.  As  where,  under  a  con- 
tract for  the  sale  of  goods  upon  credit,  after  delivery  of  some  of 
the  goods  the  buyer  wrongfully  refuses  to  receive  more  ;  the  seller 
may  treat  the  contract  as  rescinded  and  charge  the  buyer  with  a 
present  debt  for  the  goods  delivered  («).  So  in  the  case  of  an  artist 
employed  to  paint  a  picture,  or  an  author  employed  to  write  a  book, 
if  the  employer  wrongfully  revokes  the  employment  before  com- 
pletion, he  may  be  charged  with  a  present  debt  for  the  work 
then  executed  (k).  So  where  a  stockbroker  was  engaged  by 
a  company  to  dispose  of  shares  upon  the  terms  of  being  paid 
a  fixed  sum  upon  the  allotment  of  the  whole,  and  after  he 
had  disposed  of  some  the  company  prevented  the  disposal  of 
the  rest  by  a  voluntary  winding-up ;  he  was  held  entitled  to 
charge  the  company  with  a  proportion  of  the  stipulated  sum  in 
respect  of  the  shares  disposed  of  (/).  And  where  a  printer  em- 
ployed to  print  a  work,  after  printing  a  part  discovered  that  the 
rest  was  libellous,  and  refused  to  complete  it,  it  was  held  that  he 
was  entitled  to  charge  for  the  work  executed  (m). — There  may, 
however,  be  a  contract  of  employment  in  express  terms  or  by  the 
usage  of  the  employment  upon  the  condition  that  there  is  to  be  no 

(^)  Otiome  r.  Rogers,  1  Wms.  Saund.  N.  S.  711 ;  33  L.  J.  0.  P.  145. 

365,  n.  (4) ;  Beverley  t.  Lincoln  Oas  Co.,  {k)  Flanche  r.  Colhurn^  8  Bing*.  14. 

6  A.  ft  £.  836  ;  7  L.  J.  Q.  B.  113.  (/)  Inehbald  v.  WeHem  Neilghernf  Tea 

(A)  Peetere  v.   Ojm,  2  Wma.   Saund.  Co.,  17  0.  B.  N.  S.  733;  34  L.J.  0.  J?.  15. 

747,  n.  (2).  (m)  Clay  v.  Yate»,  1   H.  &  N.  73  ;  25 

(0  Bartholomew  t.  Marhmeh,  15  0.  B.  L.  J.  Ex.  237. 
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payment  in  any  event  unless  the  work  is  completed  (h).  Estate 
and  house  agents  usually  eanry  on  business  upon  the  terms  of 
payment  only  by  oommissioa  upon  the  price  or  rent  obtained,  and 
their  agency  ia  revocable  at  any  time  before  completion  without 
compensation  for  work  done  under  it  upon  these  terms  (o).  But 
if  the  agent  completes  his  commission  by  finding  a  purchaser  at 
ttie  stipulated  price,  and  his  employer  refuses  or  is  unable  to  com- 
plete the  sale,  the  agent  is  entitled  to  charge  by  the  terms  of  his 
employment  (^). — A  shipbroker,  according  to  the  usage  of  the 
city  of  London,  is  paid  by  a  commission  upon  the  amount  of 
freight  procured  by  him,  but  not  otherwise ;  and  he  has  no  claim 
for  work  done  in  negotiating  a  contract  of  freight  which  is  not 
completed  (g) . 

Upon  the  same  principle,  with  contracts  of  employment  for  con- 
tinuous services,  at  a  salary  or  wages  payable  at  fixed  periods,  as 
yearly,  quarterly,  or  monthly,  a  wrongful  dismissal  during  the 
currencj'  of  a  period,  entitles  the  person  employed  to  claim  for  the 
services  rendered  during  the  broken  interval  up  to  the  time  of  dia- 
raisaal.  The  claim  for  such  services  may  be  assessed  as  part  of  the 
damages  in  an  action  for  the  breach  of  contract  by  wrongful  dis- 
missal, or  it  may  be  charged  as  a  debt  for  the  executed  considera- 
tion; but  after  bringing  an  action  for  the  wrongful  dismissal, 
which  is  conclusive  both  as  to  the  right  of  action  and  as  to 
the  amount  of  damages,  the  claim  for  the  services  cannot  be 
charged  as  a  debt  (r).  A  domestic  servant  according  to  the  usual 
terms  of  hiring  is  entitled  to  a  month's  wages  as  compensation  for 
wrongful  dismissal  without  notice,  which  may  be  recovered  as 
damages  in  an  action  for  the  breach  of  contract ;  but  it  cannot  he 
claimed  as  a  debt  for  work  done  (s).  Becovery  as  damages  of  a 
sum  in  heu  of  notice  puts  an  end  to  the  contract  for  service  (/), 

Where  a  party  after  part  execution  of  the  consideration  on  his 
part  has  himself  made  default  in  completion,  without  auy  default 
of  the  other  party,  he  cannot  in  general  claim  for  the  part  executed 
consideration ;  but  the  latter  may  he  entitled  to  treat  the  contract 
as  rescinded ;  and  in  so  doing,  if  he  voluntarily  retains  the  benefit 

(n)  Culttr  V.  Faii-ill,  6  T.  R.  320;  2  (?)  JUndr.  Rann,  10  B.  4  C.  438. 

*''^!i''w„™';    r™»    17  r    R    fins-  (r)  Goodmm y.  Fo<^lt,  tS  <k.  S.  m ; 

L.  J.  C,  P.  313.  ^  •'■  "■  °-  '"'■ 

(p)  FricMt  T.  Pirdger,   1   C.  B.  N.  B.  W  />«'"?»  »■  ZSwioi,  1  Ei.  295. 

2B6 ;    26    L.    J.    C.    P.    33  ;    Fiih'r-   v.  (()  Sanulfu  v.  Taylor,  37  L.  J.  Q.  B. 

J),->:rr'l,  48  L.  J.  Ej.  32.  39. 
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of  the  part  executed  consideration,  he  may  render  himself  liable  to 
pay  for  it.  Upon  a  contract  for  the  sale  of  goods,  if  part  only 
of  the  goods  contracted  for  be  delivered,  the  buyer  may  refuse 
to  accept  that  part  only;  but  if  he  retain  the  goods  delivered 
or  part  of  them  after  failure  in  delivery  of  the  rest,  he  will 
be  bound  to  pay  the  value  (m).  So  if  goods  are  delivered  in 
excess  of  the  contract,  or  together  with  other  goods  not  within 
the  contract,  the  buyer  may  in  general  refuse  or  return  the 
whole;  but  if  he  retain  them  he  will  be  bound  to  pay  the 
value  (;r).  So  if  goods  are  delivered  not  according  to  the 
contract  the  buyer  may  refuse  to  accept  them,  but  if  he  re- 
tains them  after  discovering  that  they  do  not  satisfy  the  con- 
tract, he  becomes  chargeable  for  their  value  {y), — But  the  cir- 
cumstances may  be  such  that  there  is  no  option  of  returning  or 
rejecting  the  consideration  executed,  and  therefore  no  promise  can 
be  inferred  to  pay  for  it.  In  the  case  of  a  person  engaged  to  serve  Incomplete 
for  saLuy  or  wages  payable  at  regular  periods  wrongfully  leaving  "^^^ 
the  service  during  the  currency  of  a  period,  though  he  may  recover 
the  periodical  sums  then  accrued  due,  he  can  make  no  charge  for 
the  services  rendered  during  the  broken  interval  up  to  the  time  of 
his  leaving,  which  the  employer  has  received  without  any  intention 
of  so  paying  for  them  and  without  the  option  of  refusing  them  (s). 
So  also  if  he  commits  any  breach  of  duty  or  misconduct  in  the 
service  which  justifies  his  dismissal  {a).  But  if  he  is  wrongfully 
dismissed  he  may  recover  for  such  services  in  the  manner  already 
stated  (i).  A  solicitor  retained  in  a  common  law  action  impliedly 
contracts  to  carry  his  client's  case  through  to  its  termination,  and. 
he  has  no  claim  for  the  costs  of  his  past  services  if  he  discharges 
himself  pending  the  proceedings,  except  where  the  client  refuses  to 
provide  funds  for  disbursements,  or  requires  the  solicitor  to  commit 
an  act  of  professional  misconduct  (c).  But  in  Chancery  actions  a 
solicitor  may  send  his  bill  in  from  time  to  time  and  demand  pay- 
ment during  the  progress  of  the  suit  {d). — In  building  contracts  by  Incomplete 

biiildiiig. 


(w)  Sale  of  Goods  Act,  1893,  s.  30  (1) ; 
OxendaU  v.  Wetherell,  9  B.  &  G.  386 ; 
Colonial  In*.  ▼.  Adelaide  Marine  Ins.,  12 
Ap.  Ca.  128. 

(jt)  Sale  of  Goods  Act,  1893,  s.  30  (2), 
(3; :  Mart  v.  Mille,  15  M.  &  W.  85  ;  16 
L.  J.  Ex.  200  ;  Lery  v.  Greeny  1  Ell.  &  E. 
969;  28  L.J.  Q.  B.  319. 

(y)  Azemar  v.  Canlla,  L.  R.  2  C.  P. 
677 ;  36  L.  J.  C.  P.  263 ;  WayneU  Coal 
Co.  y.  Morewood,  46  L.  J.  Q.  B.  746. 


{z)  Taylor  v.  laird,  1  H.  &  N.  266 ; 
25  t,  J.  Ex.  329. 

{a}  Turner  y.  ^obinaonj  5  B.  &  Ad. 
789  ;  Ridgway  t.  Rungerford  Market  Co., 
2  A.  &  E.  171 ;  Boston  Fishing  Co.  y. 
AneeUy  39  G.  D.  339. 

(i)  Ante,  p.  36. 

[c)  Underwood  y.  Lewis,  (1894)  2  Q.  B. 
306 ;  63  L.  J.  Q.  B.  60. 

{d)  Be  Hall  f  Barker,  9  0.  D.  639. 
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which'  payment  is  to  be  made  upon  the  completion  of  the  work,  if 
the  builder  fails  to  complete,  or  in  other  respects  fails  to  satisfy  the 
conditions  of  the  contract,  he  cannot  claim  the  contract  price ;  and 
in  such  case  the  mere  fact  of  the  buildings  remaining  upon  the 
land  is  not  such  an  acceptance  of  the  executed  work  as  imports  a 
new  promise  to  pay  for  it  upon  other  terms ;  some  positive  ratifica- 
tion by  the  owner  of  the  incomplete  or  existing  state  of  the  build- 
ing is  necessary  to  entitle  the  builder  to  charge  him  for  the  work 
according  to  measure  and  value  {e).  So,  in  general,  where  the 
contract  is  to  supply  a  complete  chattel,  no  claim  can  be  made  for 
any  work  done  short  of  completion.  Thus,  where  a  workman  had 
undertaken  to  repair  an  article  and  to  make  it  complete  for  a  certain 
sum,  and  did  some  work  upon  it,  but  failed  to  make  it  complete ; 
it  was  held  that  he  had  no  claim  for  the  work  done,  though  the 
defendant  had  derived  some  benefit  from  it  (/).  But  where  pay- 
ment is  not  made  to  depend  on  the  completion  of  the  contract,  an 
action  based  on  quantum  valebat  may  be  maintained  whether  per- 
formance be  prevented  by  accident  or  the  refusal  of  the  workman 
to  proceed  with  the  work  {g). 

Where,  after  part  execution  of  the  consideration,  the  completion 
is  prevented  by  some  accident  or  event  without  default  of  either 
party,  there  is  presumptively  no  claim  for  the  part  executed  con- 
sideration ;  as  where  a  person  contracted  to  erect  machinery  on 
certain  premises  for  a  sum  to  be  paid  on  completion  of  the  whole, 
and  in  the  course  of  the  work  the  machinery  and  premises  were 
destroyed  by  an  accidental  fire,  it  was  held  that  no  claim  could  be 
made  for  the  work  done  before  the  fire  {h).  So  a  printer  engaged 
to  print  a  work,  if  the  work  be  destroyed  by  fire  before  delivery, 
cannot  recover  the  price,  which,  according  to  the  general  usage  of 
the  trade,  is  not  due  until  the  work  is  complete  and  delivered  (/). 
So,  where  a  person  dies  before  completing  the  work  which  he  has 
undertaken,  his  personal  representative  cannot  maintain  an  action 
on  the  original  contract,  but  only  on  quantwn  ralebat  {k).  But  the 
contract  may  in  terms  provide  for  remuneration  in  the  case  of  part 
execution,  as  where  the  master  of  a  ship  agreed  "  to  attempt  to 
tow  "  a  disabled  ship  into  port,  and,  after  commencing  the  service, 
was  compelled  to  cast  her  off  in  a  more  dangerous  position  than 


(e)  Munro  y.  Butt,  8  E.  &  B.  738. 
•(/)  Sinclair  ▼.  Botcles,  9  B.  &  C.  92. 
(^)  Menetone  v.  Athawety  3  Burr.  1592  ; 
Boberts  v.  Havelock,  3  B.  &  Ad.  404. 
{h)  AppUhy  V.  Myers^  L.  R.  2  C.  P. 


651 ;  36  L.  J.  0.  P.  331. 

(t)  GilUtt  y.  Matcman,  1  Taunt.  140. 

(k)  Werner  y.  Humphrey,  2  Man.  & 
G.  853  ;  Ci^thwaite  y.  Gardner,  18  Q.  B. 
640. 
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before,  he  was  held  entitled  by  the  contract  to  remuneration  for       Ch.  I. 
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the  attempted  service  (/). — The  same  principle  applies  to  a  charter- 


party  or  contract  for  the  carriage  of  goods  to  a  certain  port ;  if  the  Freight 
ship  be  wrecked  in  the  course  of  the  voyage  and  the  master  refuse  ^[^nerig^ 
to  forward  the  goods,  so  that  the  shipper  is  compelled  to  take  his 
goods  at  an  intermediate  place,  he  cannot  be  charged  with  a  propor- 
tionate freight  to  that  place  {m).     So,  if  the  master  abandon  the 
ship,  and  it  be  brought  in  by  salvors  («).     And  where  the  master 
was  compelled  to  sell  part  of  the  cargo  at  an  intermediate  port  for 
necessary  repairs  of  the  ship ;  it  was  held  that  he  could  not  charge 
freight,  though  the  goods  sold  for  more  there  than  if  carried  to  the 
port  of  destination  {o) .     So,  where  cargo  was  sold  because  it  became 
dangerous ;  and  where  it  was  so  damaged  as  not  to  be  worth  for- 
warding {p).     But  if  the  owner  of  the  goods  voluntarily  accept 
his  goods  at  an  intermediate  place  and  dispenses  with  the  further 
carriage,  he  may  be  held  liable  to  pay  the  freight  pro  rata 
itineris  (q).    And  where  the  named  port  could  not  be  entered,  by 
reason  of  the  declaration  of  war,  and  the  charterer  accepted  his 
goods  at  an  intermediate  port,  the  shipowner  was  held  entitled  to 
full  freight  according  to  charter-party  (r). — ^It  was  upon  the  same  Seaman's 
principle  that  seamen  who  did  not  complete  the  voyage,  either  incomplete 
owing  to  death  or  loss  of  the  ship,  forfeited  their  right  to  wages  («).  voyage. 
The  law  has  since  been  altered  by  statute  {t). 

Where,  after  part  execution  of  the  consideration,  the  contract  is  Contract 
rescinded  by  mutual  agreement,  the  claim  for  the  part  executed  before 
consideration  must  be  referred  to  the  agreement  for  rescission;  completion. 
and  in  the  absence  of  any  express  stipulation,  or  implied  under- 
standing upon  the  matter,  no  claim  can  be  made.     Thus,  where  a 
contract  of  service  at  a  salary  payable  quarterly  was  terminated  by 
a  tender  of  resignation  on  the  one  part  accepted  by  the  other, 
without  mention  of  payment  for  the  time  elapsed  since  the  last 
quarter,  it  was  held  that  no  claim  could  afterwards  be  made  for 
the  services  rendered  during  that  time  (u).    Where  a  father  placed 

(/)  The  Benlarig^  14  P.  D.  3 ;  58  L.  J.  [q)  Chriaiyy,  Row,  1  Taunt.  300.    See 

Adm.  24.  The  SobUmaieti,  L.  B.  1  A.  &  E.  293 ; 

(m)  Cook  T.  Jenninffa,  7  T.  B.  381  ;  36  L.  J.  Adm.  5  ;  Metcalfe  y.  Britannia 

Hmtter  ▼.  Firinup,  10  East,  378.  Ironworks,  2  Q.  B.  D.  423  ;  46  L.  J. 

(fi)  The  Kathleen,  43  L.  J.  Adm.  39 ;  Q.  B.  443. 

L.  B.  4  A.  ft  E.  269  ;  The  Cito,  7  P.  D.  6.  (r)  The  Tetttonia,  L.  B.  4  P.  C.  171. 

(o)  Jffopper  V.  Bumess,  1  0.  P.  D.  137  ;  (*)  Cutter  v.  Fowell,  6  T.  B.  320  ;  2 

45  L.  J.  0.  P.  377.  Smith,  L.  C.  1. 

(p)   FlierboomY,  Chapman,  IZ'il.&W.  (0  Merchant    Shipping    Act,    1894, 

230 ;  AcatoB  ▼.  Burnt,  3  Ex.  D.  282  ;  47  bs.  157,  158,  162,  169. 

L.  J.  Ex.  566  ;  Hill  v.  Jniaon,  4  C.  P.  D.  (u)  Lambum  T.  Cruden,  2  Man.  &  G. 

329;  48L.  J.  C.  P.  764.  253. 
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his  Bon  with  a  master  as  ao  apprentice  upon  trial  for  a  month, 
which  hy  agreement  was  extended  to  several  months,  when  the 
father  removed  him  and  declined  the  apprenticeship,  it  was  held 
that  the  master  coidd  make  no  charge  for  the  past  maintenance  of 
the  son  during  the  continuance  of  the  trial  {x).  But  in  a  case  of 
money  lent  under  a  special  contract,  which  was  afterwards 
rescinded  hy  mutual  agreement,  it  was  held  that  the  money  still 
remained  due ;  the  rescission  relating  only  to  the  further  execution 
of  the  contract  (y). — Upon  thia  principle  where  a  partnership, 
upon  the  entering  of  which  a  premium  was  paid  by  one  of  the 
partners,  is  dissolved  hy  mutual  agreement  unconditionally,  no 
claim  can  be  made  for  a  return  of  any  part  of  the  premium  (s)  ■ 
But  the  court  in  dissolving  a  partnership  for  which  a  premium 
has  been  paid,  adnunisters  relief  upon  equitable  principles  by 
directing  a  return  of  premium  proportionate  to  the  part  failure 
of  consideration  («} ;  and  where  a  partner  may  dissolve  the 
partnership  by  notice  at  any  time,  he  will  not  be  allowed  to  do 
BO  without  returning  a  proportionate  part  of  the  premium  paid  by 
the  other  party  (b). 

The  debt  or  promise  implied  upon  an  executed  consideration, 
whether  wholly  or  in  part  executed,  is  measured  in  amount  by  its 
money  value.  This  value  is  presumptively  that  put  upon  it  by 
the  parties,  as  in  the  case  of  a  fixed  charge  for  services  or  a  fixed 
price  for  goods ;  but  if  there  is  no  agreed  value,  it  is  assessed  in 
an  action  by  the  court  or  a  jury  at  so  much  as  the  consideration 
was  worth  at  the  usual  rate  of  remuneration.  This  value  is  com- 
monly called  a  quantum  meruit  for  work  and  services,  and  a 
quantum  ralebat  for  goods  and  materials,  and  was  formerly  so 
charged  in  pleading  where  no  fixed  price  could  be  proved  (c). 
Any  proved  imperfection  or  deficiency  in  the  work  or  goods  may 
be  taken  into  consideration  in  estimating  the  value  (d). 


{r)  Eaniioii  v.  Jamei,  7  H.  &  N.  804 ; 
31  L.  J.  Ei.  248. 

(p)  Jama  t.  CoIIou,  7  Bing.  266. 
(l)  Farhierehip  Act,  1880,  b.  40 ;  Z<e 
Page,    30   L.   J.   C.   857  ;   BclJUld  v. 
mmt,  (18S4)  I  Ch.  521. 
(o)  PartDsnbip  Act,  1890,  8.  40  ;  At- 
wood  V.  Maude,  L.  B.  3  Cb.  366  ;  Belfield 
-T.  BBurne,  ivpra. 
' (*)   Partnerahip   Act,    1890,   s.    40  ; 


Fealhertlonhaiigh  v.  Turner.  2S  Beav, 
382 ;  28  L.  J.  0.  812 ;  Sook,  v.  Ki,Ui, 
60  L.  J.  C.  688. 

(«)  1  ChittTOD  Pleading,  341,  6th  ed. ; 
Webber  v.  Tivitl,  2  WmB.  Saund.  6lh 
ed.  121c,  n.  (2]. 

(rf)  Fajixnonrlh  t.  Garrard,  I  Camp. 
38 ;  Otbirme  v.  Sogert,  I  Wma.  Sauna. 
366,  n.  (4) ;  I^Urt  t.  Opie,  2  WmB. 
Saond.  742,  □.  (1). 
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Simple  contracts  arising  independently  of  agreenaent,  or  contracts  contracts 
implied  in  law,  include  transactions  affecting  the  two  parties,  other  j^plied  in 
than  agreement  between  them,  upon  which  the  law  operates  by 
imposing  a  contract,  that  is,  a  liability  on  the  one  side  and  a  cor- 
relative right  on  the  other  (^r).      The  transactions  between   two 
parties,  other  than  agreement,  that  give  rise  to  contracts,  may  be  de- 
scribed generally  as  importing  that  some  undue  pecuniary  inequality 
exists  in  the  one  party  relatively  to  the  other,  which  the  law  recog- 
nises as  requiring  compensation  upon  equitable  principles  (6).     In  implied 
transactions  of  this  kind  the  law  not  only  imposes  a  debt,  but  further  promises, 
implies  a  promise  to  pay  the  debt ;  by  means  of  which  implied 
promise  the  contracts  thus  created  are  assimilated  in  legal  form  to 
contracts  founded  on  agreement  which  contain  a  promise  in  fact, 
and  were  formerly  protected  by  the  same  form  of  action,  namely, 
an  action  on  the  case  on  assumpsit  (c).     The  promise  here  implied 
is,  however,  a  fiction  of  law,  and  therefore  requires  to  bo  distin- 
g^shed  from  the  implied  promises  already  mentioned,  in  which 
the  promise  is  an  implication  or  inference  of  fact,  and  which  are 
termed  implied  promises  merely  to  distinguish  them  from  express 
promises  or  promises  expressed  in  words  (d).     The  distinction  of 

(m)  See  ante,y.  8.  (e)  Slade's  ease,  4  Co.  92  b. 

(b)  Manle,   J.,   LewU  v.  Campbell,  8 
C.  B.  545.  {(t)  See  ante,  p.  7. 
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promises  in  fact  and  promises  in  law,  and  of  contracts  arising  from 
agreement  and  contracts  implied  in  law  independently  of  agree- 
ment, seems  sufficiently  clear  in  principle ;  but  cases  occur  which 
are  difficult  to  refer  exclusively  to  either  class,  and  which  may, 
perhaps,  be  referred  either  to  the  one  or  to  the  other  according  to 
the  different  aspects  in  which  the  facts  are  regarded. 

Contracts  implied  in  law  may  be  classed  under  the  following 
heads  (retaining  the  summary  statements  of  the  consideration 
which  were  in  use  under  the  common  law  system  of  pleading  and 
by  which  they  have  hitherto  been  designated)  (e) :  namely,  debts 
for  money  paid  by  one  party  for  the  use  of  another ;  debts  for 
money  received  by  one  party  for  the  use  of  another;  debts  for 
money  found  to  be  due  upon  accounts  stated  between  the  parties. 
To  which  may  be  added  by  analogy  debts  due  upon  foreign  judg- 
ments and  other  debts  due  under  foreign  law;  such  liabilities 
being  recognised  in  the  courts  of  this  country  ba  simple  contract 
debts. 


Debt  for  A  debt  for  money  paid  arises  where  a  person  has  paid  money 

for'tSe^e  for  another  imder  circumstances  and  upon  occasions  which  make  it 
of  another.  j^g|J  ^nd  equitable  that  it  should  be  repaid ;  a  debt  or  promise  to 
pay  is  then  implied  in  law,  without  any  actual  agreement  to  that 
effect  (/).  Where  there  is  an  express  request  to  pay  the  money, 
importing  a  promise  to  repay  the  amount,  or  where  such  request 
can  be  inferred  as  a  fact  from  the  circumstances,  the  transaction 
then  involves  an  actual  agreement  and  produces  a  contract  in  the 
form  of  a  consideration  executed  upon  request.  Where  there  is  no 
request  in  fact,  nor  any  actual  agreement  respecting  the  payment, 
but  the  circumstances  alone  raise  the  debt,  the  law  implies  a 
fictitious  request  to  pay  it ;  by  means  of  which  the  plaintiff  was 
enabled  in  pleading  under  the  old  system,  to  state  his  claim  in  the 
compendious  form  already  referred  to  of  "money  paid  by  the 
plaintiff  for  the  defendant  at  his  request,"  instead  of  stating  in 
detail  the  circumstances  of  the  payment  {g). 

Payment  Where  there  is  an  express  contract  between  the  parties,  a  debt 

eontocr^'^^  cannot  be  charged  against  a  person  as  an  implied  debt  for  money 

paid;  for  the  liability  is  then  chargeable  only  according  to  the 

{e)  See  Bullen  &  L.  Prec.  of  Plead-  (/)  Maule,  J.,  Leicis  v.  Campbell,  8 

ings,  3rd  ed.  p.  35,  4th  ed.  p.  32.    See         '^j*  ^^^^^    g^^^   ggg^  ^    (^  .  ^^ 
Order  XIX.  rr.  4,  27.  cur.  BHttain  v.  Lloyd,  14  M.  &  W.  773. 
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contract,  which  exolades  any  implied  debt  independent  of  the  con-        Ch.  I. 
tract.     But  an  express  contract  may  operate  in  its  terms  as  a       '^' 
request  in  fact  to  pay  the  money,  and  a  claim  may  then  be  sup- 
ported, in  point  of  form,  as  a  debt  for  money  paid  according  to  the 
request  (A). 

A  voluntary  payment  of  the  debt  of  another,  without  request,  Voluntary 
and  under  no  legal  liability  or  compulsion,  gives  no  claim  for  the  the™ebt  of 
money  paid  against  the  person  whose  debt  is  discharged  {(),     Ac-  another, 
cordingly,  where  a  person   has  voluntarily  paid  the   premiums 
necessary  to  keep  up  a  policy  of  insurance,  without  having  any 
request,  contract,  duty,  or  interest  to  do  so,  he  can  neither  recover 
the  amount  paid  against  the  owner  who  takes  the  benefit  of  it,  nor 
claim  any  lien  upon  the  policy  for  the  money  paid  (j).    And  a 
payment  made  by  a  person  under  a  contract  which  could  not  be 
enforced  against  him  for  want  of  evidence  required  by  the  Statute 
of  Frauds,  would,  it  seems,  be  considered  as  voluntary  for  this 
purpose  {k). 

A  debt  cannot  be  charged  against  a  person  for  money  paid  on  Payments  in 
account  of  a  mere  moral  obligation  or  duty  on  his  part,  which  does  xnoraf^^^ 
not  discharge  him  from  a  legal  duty,  unless  paid  at  his  express  obligation, 
request  (/). 

"Where  a  person  has  been  compelled  by  legal  process  to  pay,  or  Compnlsoir 
being  so  compellable,  has  paid,  money  which  another  person  was  JebtdT* 
ultimately  liable  to  pay,  at  law  or  in  equity,  so  that  the  latter  has  another, 
obtained  the  benefit  of  the  payment  by  the  discharge   of  his 
liability,  the  person  having  so  paid  may  charge  the  person  so  dis- 
charged with  a  debt  for  the  money  paid  for  his  use  {m) :  as  where 
an  executor  has  been  compelled  to  pay  legacy  duty,  the  charge  of 
which  falls  upon  the  legatee  (n)  ;   where  a  broker  employed  to 
buy  shares  has  been  compelled  by  the  rules  of  the  stock  exchange 
or  share  market  to  pay  the  price,  or  difference  upon  a  resale,  or 


(A)  spencer  v.  Farry,  3  A.  &  E.  331 ; 
Lubbock  V.  Tribe,  3  M.  &  W.  607  ;  Lewis 
V.  Campbell,  8  C.  B.  541  ;  PhiUips  v. 
Miller,  L.  R.  10  0.  P.  420 ;  44  L.  J. 
C.  P.  265. 

(i)  Exatt  V.  Partridge,  8  T.  R.  308, 
310 ;  Johnson  y.  Soyal  Mail  Co.j  L.  B.  3 
C.  P.  43  ;  37  L.  J.  O.  P.  48. 

U)  He  Leslie,  23  C.  D.  652;  62 
L.  J.  0.  764  ;  Falekev.  Scottish  Imperial 
Ins,,  34  C.  D.  234 ;  56  L.  J.  0.  707 ; 
JSe  Winehelsea's  Trusts,  39  C.  D.  168. 

(k)  Patcle  T.  Gunn,  4  Bing.  N.  C.  445 ; 


Glover  v.  Hackett,  2  H.  &  N.  487  ;  Re 
Bownsofi,  29  G.  D.  358 ;  64  L.  J.  C. 
950. 

(t)  Atkins  v.  Banwell,  2  East,  505. 

(m)  MoulcY,  Garrett,  L.  R.  7  Ex.' 101, 
104  ;  41  L.  J.  Ex.  62,  64 ;  Pownal  v. 
Ferrand,  6  B.  &  G.  439  ;  Eutton  v.  Eyre, 
6  Taunt.  289. 

(»)  Hales  V.  Freeman,  1  B.  &  B.  391 ; 
Foster  v.  Ley,  2  Bing.  N.  C.  269 ;  Bate 
V.  Payne,  13  Q.  B.  900;  see  Brooke  y, 
Uaymes,  L.  R.  6  Eq.  25. 
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other  charges  that  fall  upon  the  buyer  (o) ;  where  a  lessor  has 
been  compelled  to  pay  the  costs  of  preparing  a  lease,  which 
by  the  usual  custom  is  prepared  by  the  lessor's  solicitor  and  paid 
for  by  the  lessee  (p)  ;  where  one  of  two  partners  paid  a  several 
debt  of  his  own  with  a  promissory  note  drawn  in  the  partnership 
name,  which  his  partner  being  sued  was  compelled  to  pay  (q) ; 
where  goods  are  wrongfully  obtained  from  a  person  who  is 
responsible  for  them  to  the  owner,  to  whom  he  is  compelled  to 
pay  the  value,  he  may  waive  the  claim  to  the  goods  and  charge 
the  wrongdoer  with  a  debt  for  the  money  paid  (r) ;  where  a  lessee, 
after  assignment  of  a  lease,  is  compelled  to  discharge  liabilities 
under  the  lease,  which  are  primarily  incumbent  upon  the  assignee 
in  possession,  he  may  charge  the  assignee  with  the  amount  as  a 
debt  for  money  paid  for  his  use  (s) ;  but  he  cannot  so  claim  against 
an  underlessee,  who  is  under  no  liability  except  to  his  own  lessor 
under  the  sub-lease  (t).  As  the  husband  of  a  deceased  woman  is 
bound  by  law  to  undertake  the  duty  of  burying  his  wife,  he  must 
refund  to  a  person  who,  under  circumstances  of  necessity,  under- 
takes the  charges  of  her  funeral  the  money  he  may  have  paid  (w). 
But  the  implied  liability  of  the  personal  representative  for  the 
funeral  expenses  of  a  deceased  person  is  limited  to  assets  (x). 

It  is  a  piinciple  of  equity  that  the  debts  of  one  person  shall  not 
be  paid  with  the  money  of  another ;  and  the  person  whose  money 
has  been  applied  by  another  in  discharge  of  his  own  debt  may 
recover  it  from  the  latter  as  money  paid  for  his  use.  Accordingly 
in  the  case  of  a  company  raising  money  without  any  borrowing 
powers,  or  in  excess  of  its  borrowing  powers,  and  applying  it  in 
discharge  of  debts  and  liabilities,  it  is  held  that  the  lender,  though 
he  cannot  charge  the  company  with  the  loan,  yet  may  recover 
back  so  much  of  the  money  as  has  been  applied  in  discharge  of 
their  legal  liabilities,  whether  accruing  before  or  after  the 
advance  (y).     This  principle  is  the  basis  of  the  securities  called 


(o)  See  ante,  p.  30,  n.  {q)  ;  Davis  v. 
Howard,  24  Q.  B.  D.  691  ;  69  L.  J.  Q.  B. 
133. 

(p)  Grissell  t.  Rohinsotiy  3  Bing.  N.  G. 
10. 

{q)  CroM  V.  Cheshirfy  7  Ex.  43. 

(r)  Brown  t.  Hodgson,  4  Taunt.  189  ; 
Longchampnv.  Kenny,  1  Dougl.  137. 

(*)  MouU  V.  Garrett,  L.  R.  7  Ex.  101 ; 
41  L.  J.  Ex.  62. 

(0  rontifex  ▼.  Foord,  12  Q.  B.  D. 
152  ;  63  L.  J.  Q.  B.  321. 


(m)  Bradshaw  v.  Beard,  12  C.  B.  N.  S. 
344  ;  31  L.  J.  C.  P.  273.  And  see 
Willeter  v.  Dobie,  2  K.  &  J.  647. 

{x)  Tugicell  v.  Heyman,  3  Gamp.  298  ; 
Mogers  v.  Price,  3  Y.  &  J.  28 ;  Briee  v. 
WiUon,  3  Nev.  &  M.  612. 

(y)  Blackburn  Building  Soe.  v.  Cunliffe^ 
22  C.  D.  61  ;  62  L.  J.  G.  92 ;  Neath 
Building  Soe.  v.  Luce,  69  L.  J.  G.  3  ;  43 
G.  D.  168  ;  Wenloek  v.  Lee  Co,,  19 
Q.  B.  D.  166;  66  L.  J.  Q.  B.  689; 
S,  C,  38  C.  D.  634 ;  67  L.  J.  G.  946. 


DEBTS  FOE  MONEY  PAID. 


45 


Lloyd's  Bonds,  which  are  bonds  or  debentures  issued  by  railway 
companies  to  contractors  and  other  creditors  in  acknowledgment  of 
debts  actually  due,  upon  which  they  can  raise  money  in  payment ; 
thereby  placing  the  assignees  or  holders  of  the  bonds  in  the  position 
of  creditors  of  the  company  to  the  amount  of  debts  discharged 
with  their  money  (2). 


Ch.  I. 

Sect.  II. 


A  surety  who  has  been  compelled  to  pay  the  debt  of  the  principal  Payment  by- 
debtor  may  charge  him  with  an  implied  debt  or  promise  to  pay  debt^of^^  *^^ 
the  amount  («).     But  the  law  raises  such  a  promise,  only  where  principal, 
there  is  no  security  given  ;  if  the  party  choose  to  take  a  security 
as  a  bond  of  indemnity,  he  must  have  recourse  to  that  security  (6) . 
— ^A  party  to  a  bill  of  exchange  in  the  position  of  surety,  as  the  Drawer  or 
drawer  or  indorser,  if  compelled  to  pay,  may  claim  the  amount  J,^  ^^^ 
from  the  acceptor  (c).     But  if  he  pays  part  only,  the  implied  con- 
tract is  available  (t/).     So  where  a  guarantee  is  given  for  a  bill 
without  indorsement,  as  in   the  case   of  bill  brokers  giving  to 
bankers  a  general  guarantee  of  all  bills  discounted,  if  the  guarantor 
is  compelled  to  pay  the  bill  he  may  recover  the  sum  paid  from  the 
party  primarily  liable  (e).     But  a  guarantee  of  a  bill  by  a  collateral 
agreement  without  indorsement  does  not  entitle  the  surety  to  notice 
of  dishonour  unless  expi-essly  stipulated  for  (/). — ^A  party  who  has  Accommo- 
given  a  bill  of  exchange  or  promissory  note  for  accommodation,  ^^^^^  °^' 
that  is,  without  consideration  {g),  or  for  a  consideration  or  purpose 
which  is  satisfied  or  has  failed,  leaving  the  parties  in  the  same  posi- 
tion as  upon  an  accommodation  bill  (A),  if  compelled  to  pay,  may 
recover  the  amount  as  money  paid  for  the  party  accommodated  (z). 
So,  if  a  party  holding  a  bill  or  note  for  a  special  purpose,  wrong- 
fully negotiates  it  in  fraud  of  that  purpose,  the  party  thereby  com- 
pelled to  pay  the  bill  may  recover  from  him  the  amount  as  a  debt 
for  money  paid  for  his  use  {k). 


(z)  jR^  Cork  and  Youghal  Ht/.,  L.  R.  4 
Ch.  748  ;  39  L.  J.  C.  277. 

(a)  Copi9  V.  MiddUton,  T.  &  R.  224  ; 
Huntley  v.  Sanderson,  I  Cr.  &  M.  467  ; 
2  L.  J.  Ex.  204  ;  Meynoldt  ▼.  Doyle^  1 
Han.  &  G.  7o3. 

(*)  Totusaint  ▼.  Martinnant,  2  T.  R. 
105. 

{e)  Bills  of  Exchange  Act,  1882, 
B.  59  (2) ;  Jonet  ▼.  Broadhurst,  9  G.  B. 
173 ;  IFoodward  y.  Pell^  L.  R.  4  Q.  B. 
55. 

{d)  Pmvnal  t.  Ferrand,  6  B.  &  0.  439 ; 
and  eee  Skigh  v.  Sleigh,  5  Ex.  514. 


W  Sx  p.  Bishop,  16  0.  D.  400 ;  50 
Xj.  J.  G.  18. 

(/)  Carter  v.  TFhite,  25  0.  D.  666  ; 
54  L.  J.  G.  138. 

iff)  Bills  of  Exchange  Act,  1882,  s.  28 ; 
J)river  v.  Burton,  17  Q.  B.  989 ;  21  L.  J. 
Q.  B.  167. 

(h)  Hooper  y.  Trefrg,  1  Ex.  17. 

(i)  Reynolds  y.  LoyU,  1  Man.  &  G-. 
763. 

{k)  Bleaden  v.  Charles,  7  Bing.  246; 
Horton  v,  Riley,  11  M.  &  W.  492;  13 
L.  J.  Ex.  31 :  see  Asprnj  v.  Levy,  16  M. 
&  W.  851. 


46 


CONTRACTS  IMPLIED  IN  LAW. 


Pabt  I. 

Contribution 

between 

co-debtors. 


Contribution 

between 

co-sureties. 


Where  several  persons  are  co-debtors  for  the  same  debt  or 
liability,  which  as  between  themselves  is  payable  in  several  shares, 
and  one  is  compelled  to  pay  the  whole,  or  a  part  greater  than  his 
share,  he  is  entitled  to  recover  from  each  of  the  others  a  contribu- 
tion, or  proportion  of  the  excess  beyond  his  own  share  as  a  debt 
for  money  paid  (/) :  as  where  one  of  several  owners  of  land  subject 
to  a  rent-charge  is  made  to  pay  the  whole,  he  has  a  right  of  con- 
iribution  from  the  others  (m).  Contribution  between  co-owners  of 
land  subject  to  tithe  rent-charge  is  given  by  statute  (w).  Where 
tenants  in  common  are  under  liability  to  repair,  and  one  of  them 
has  executed  and  paid  for  the  repairs,  he  has  a  right  of  contribution 
from  the  other;  but  if  a  tenant  in  common,  under  no  liability, 
voluntarily  repairs,  he  cannot  charge  his  co-tenant  (o).  Where 
several  persons  were  underlessees  at  distinct  rents  of  separate 
parts  of  premises,  the  whole  of  which  were  held  under  one  lease  at 
an  entire  rent,  and  one  was  compelled  under  threat  of  distress  to 
pay  the  whole  rent  to  the  superior  landlord,  it  was  held  there  was 
no  right  of  contribution  between  the  underlessees,  there  being  no 
community  of  interest ;  the  only  remedy  being  agsdnst  the  lessor 
who  was  discharged  by  the  payment  (p). 

Where  several  persons  are  co-sureties  for  the  same  debt,  and  one 
of  them  is  called  upon  to  pay  more  than  his  share,  he  has  primd 
facie ^  and  subject  to  any  special  agreement  between  them,  the  right 
to  contribution  from  the  others  proportionately  to  the  amounta  ior 
which  each  is  a  surety  (^).  This  right  the  surety  could  enforce 
against  his  co-sureties  in  an  action  for  money  paid  (r).  The  fact 
of  several  persons  being  sureties  for  the  same  debt  presumptively 
creates  the  relation  of  co-sm'eties  with  the  right  of  contribution, 
though  they  are  bound  by  different  instruments  and  in  different 
amounts  and  at  different  times,  and  unknown  to  one  another ;  and 
the  fact  of  suretyship  may  be  proved  by  evidence  extrinsic  to  the 
written  instruments  (a).  Where  several  persons  become  parties  to 
a  bill  of  exchange  for  the  purpose  of  securing  a  debt,  their  relation 
inter  se  as  principal  and  sureties  may  be  shown  in  order  to  displace 


(/)  Edger  ▼.  Knapp,  6  M.  &  G.  763 ; 
KamskiU  v.  Edwards,  81  C.  D.  100 ;  65 
L.  J.  O.  81. 

(iw)  Christie  ▼.  Barker,  63  L.  J.  Q.  B. 
637. 

in)  6  &  6  Vict.  c.  64,  s.  16. 

\o)  Leigh  y.  Diekeson^  15  Q.  B.  D.  60  ; 
64  L.  J.  Q.  B.  18. 

(p)  Hunter  t.  Hunty  1  C.  B.  300  ;  see 


Johnson  v.  Wild,  44  C.  D.  146  ;  69  L.  J. 
C.  322. 

{q)  Bering  v.  Winchihea,  1  Cox,  318  ; 
2  Wh.  &  T.  L.  C.  636. 

(r)  Kemp  ▼.  Finden,  12  M.  &  "W.  421. 

(»)  Dering  v.  Winchilsea,  supra  ;  JFhit' 
ing  T.  JBurke,  L.  R.  10  Eq.  639 ;  6  Ch. 
342. 
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or  qualify  their  relative  rights  and  liabilities  apparent  upon  the        Ch.  I. 
face  of  the  bill  in  order  to  claim  contribution :  as  where  one  person  '. — ! — 


draws  and  another  indorses  a  bill  of  exchange  for  the  accom- 
modation of  the  acceptor  (t)  ;  or  where  several  persons  indorse 
a  bill  successively  as  co-sureties  of  the  same  debt  (w). — But 
the  implied  liabilities  of  co-sureties  may  be  qualified  by  ex- 
press contract:  thus,  if  a  surety  contract  to  pay  the  debt  only 
in  default  of  the  principal  debtor  and  of  the  other  sureties,  he  is 
a  surety  for  the  other  sureties,  but  not  a  co-surety,  nor  liable  to 
them  for  contribution  (x).  Where  several  persons  being  respec- 
tively sureties  for  different  debts  of  the  same  debtor  entered  into  a 
written  agreement  to  supply  funds  for  discharging  all  the  debts  in 
equal  shares,  it  was  held  that  the  agreement  applied  only  to  the 
discharge  of  the  debts  ;  leaving  them  liable  for  contribution  inter  se 
in  proportion  to  the  original  debts  (y). 

Upon  the  death  of  one  of  several  co-debtors  or  co-sureties,  though  Death  of 
the  joint  liability  to  the  creditor  may  rest  upon  the  survivors  only,  co-surety, 
the  liability  to  contribution  is  not  increased  beyond  the  original 
share ;  and  an  action  for  contribution  may  be  brought  against  the 
executor  of  the  deceased  (2).     But  in  the  case  of  a  continuing 
gaarantee  the  executor  of  a  surety  is  not  in  general  liable  to  con- 
tribute to  advances  made  after  notice  given  of  the  death  of  the 
surety  (a). — ^At  law,  no  allowance  was  made  for  the  inability  of  Insolvency 
some  to  pay  their  shares,  but  by  the  rule  of  equity,  which  now      co-surety, 
prevails  in  all  cases,  if  one  of  co-sureties  becomes  insolvent,  the 
contribution  of  the  others  is  increased  by  his  share  (b). 

A  surety  has  no  monetary  claim  against  a  co-surety  until  he  has  Accrual  of 
paid  more  than  his  proportionate  share  of  the  principal  debt,  or  °^™- 
more  than  his  proportion  of  what  the  sureties  can  ever  be  called 
upon  to  pay ;  payment  of  his  share  or  of  less  than  his  share  gives 
him  no  claim  unless  it  operates  in  discharge  of  the  whole  debt,  or 
unless  the  whole  debt  is  otherwise  discharged,  leaving  no  further 
liability  on  the  sureties  (c).     Nor  has  a  surety  any  claim  to  have  a 

(I)  Seynolds  v.  Wheekr,  10  C.  B.  N.  8.  (a)  Beckett  v.  Addyman,  9  Q.  B.  D. 

661 ;  30  L.  J.  C.  P.  360.  783  ;    61  L.  J.  Q.  B.   697  ;    see  ante, 

(«)  Maedonald  y.  Whitfeld,  8  Ap.  Ca.       p.  24. 

;  W  Ww  v.-  S^n,^.  H  Vea.       ^W/-  ^^j  ^^^^  ^  ^^^  | 


iz)  Batard  v.  Hawea,  2  E.  &  B.  287  ;       ^-  ^"  ^^^  '  ^^  ^'  ^'  ^'  ®^^- 
22  L.  J.  Q.  B.  443;    EamskiU  v.  Ed-  (c)    Re  Sno-"-'     '-^   ^    ^ 

ir«rrf»,  31  O.  D.  100 ;  66  L.  J.  C.  81.  L.  J.  C.  540. 
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PabtI. 


Contribution 
between  joint 
-wrongdoers. 


judicial  declaration  of  indemnity  before  any  liability  has  arisen 
which  can  give  rise  to  an  action  (d).  But  where  the  liability  of  a 
surety  is  ascertained  by  judgment,  or  in  the  case  of  a  deceased 
surety  the  allowance  of  the  claim  in  an  administration  action,  then 
before  any  payment  there  may  be  a  judgment  declaring  the  right 
to  contribution,  and  ordering  indemnity  (<?).  In  an  action  against 
a  surety,  a  co-surety  may  be  brought  in  by  notice  to  defend,  and 
may  avail  himself  of  all  defences  of  the  surety,  including  those 
which  the  latter  may  have  debarred  himself  from  raising  (/).  The 
claim  of  a  surety  for  contribution  entitles  him  to  a  complete 
indemnity  and  carries  interest,  whether  the  right  be  express  or 
implied  (^). 

There  is  no  right  of  contribution  at  law  between  persons  who 
are  all  liable  for  the  same  wrongful  act,  where  the  person  seeking 
redress  must  be  presumed  to  have  known  that  he  was  doing  an 
unlawful  act ;  they  are  severally  liable  though  they  may  be  sued 
jointly;  and  if  one  is  compelled  to  pay  the  whole  amount  of 
damages,  he  cannot,  under  the  circumstances  mentioned,  recover 
contribution  or  indemnity  from  the  others  {/i).  And  one  defen- 
dant cannot  sue  another  for  a  contribution  to  the  costs  of  an  action 
to  which  both  are  liable  (/) . — In  cases  of  breach  of  trust  there  may 
be  contribution,  according  to  the  circumstances,  between  those 
co-trustees  who  have  concurred  in  it  (A).  And  by  the  Directors' 
Liability  Act,  1890  (53  &  54  Yict.  c.  65),  s.  5,  a  director  who  has 
become  liable  to  make  any  payment  for  untrue  statements  in  a 
prospectus  under  that  Act  is  entitled  to  contribution  "  as  in  cases 
of  contract "  from  any  other  person  who  would  have  been  liable  to 
make  the  same  payment. 


Contribution        Where  several  insurers  insure  the  same  risk  to  the  same  person, 

co-insurers       ^^^^  ^^*®  presumptively  entitled  to  contribution  pro  raid  to  satisfy 

the  loss  against  which  they  have  all  insured  ;  so  that  if  one  insurer 

pays  the  whole  loss,  he  stands  in  the  place  of  the  insured  to  claim 


{d)  Hughes-Ualiett  v.  Indian  3fammoth 
Co.,  '12  C.  D.  661  ;  52  L.  J.  C.  418. 

(e)   iroimershamen  v.  Gullick,  (1893)  2 
Ch.  514 ;  62  L.  J.  C.  773. 

(  f)   Callendci'  v.  WaUingford,  63  L.  J. 
Q.  B.  669. 

{g)  Ex  p.  Biihop,  15  C.   D.  400  ;    60 
Xj.  tJ.  O.  18. 

(A)  Merrytreather  v.  Xixan^  8  T.   R. 
186 ;    1  Smith,  L.  C.  383 ;    Burrows  \. 


Rhodes,  (1899)  2  Q.  B.  816  ;  68  L.  J. 
Q.  B.  545. 

(/)  DearMly  v.  Middlexceek,  18  C.  D. 
236;  50  L.  J.  C.  777;  see  Stumm  v. 
Dixon,  22  Q.  B.  D.  529;  68  L.  J.  Q.  B. 
183. 

{k)  Bali  in  v.  Hughes,  31  C.  D.  390; 
55  L.  J.  C.  472  ;  Chillingworth  v. 
Chambers,  (1896)  1  Ch.  685  ;  66  L.  J. 
C.  343  ;  Rohinson  v.  Jlarkiti,  (1896)  2 
Ch.  416;  66  L.  J.  C.  773. 


DEBTS  FOR  MONEY  PAID. 


49 


Ch.  I. 
Sect.  II. 


contribution  from  the  other  insurers  (/).  It  is  immaterial  to  the 
right  of  contribution  that  the  insurances  are  not  all  in  the  same 
name  if  they  are  all  in  the  same  interest ;  but  no  contribution 
arises  between  insurers  who  insure  the  same  risk  to  several  persons 
independently  and  without  any  relation  between  them  upon  which 
to  found  such  claim  (m).  Nor  is  there  any  right  of  contribution 
between  insurers  of  different  subjects  against  the  same  risk,  where 
payment  upon  one  does  not  diminish  the  loss  on  the  other ;  as  in 
the  case  of  insurances  upon  a  ship  and  the  height  (n). 

An  insurer  of  property  against  risks  of  loss  or  damage,  on  being  Subrogation 
compelled  to  pay  the  insured,  is  subrogated  to  him,  that  is,  is  con-  ^^^[^  ^ 
sidered  in  equity  as  standing  in  his  place,  for  the  purpose  of  pur- 
suing his  remedies  for  the  loss  against  any  other  person  primarily 
liable,  to  the  extent  of  the  interest  insured ;  upon  the  principle 
that,  insurance  being  a  contract  of  indemnity  only,  the  insured 
shall  not  under  any  circumstances  recover  more  than  his  loss  (o). 
As  in  the  case  of  an  insurance  upon  a  ship  which  is  lost  in  a  col- 
lision caused  by  the  negligent  navigation  of  another  ship  the 
property  of  a  third  party  (p)  ;  or  of  an  insurance  of  premises 
destroyed  by  fire  caused  by  the  wilful  or  negligent  act  of  a  third 
party  (q)  ;  or  of  an  insurance  of  demised  premises  from  damage 
which  the  tenant  is  under  covenant  to  restore  (r)  ;  or  of  an  insur- 
ance of  goods  in  a  warehouse  for  the  safety  of  which  the  ware- 
houseman is  responsible  to  the  owner  («)  ;  or  of  an  insurance  upon 
goods  lost  at  sea  for  which  the  shipowner  is  liable  (t)  ;  or  of  an 
insurance  of  cargo  which  is  lost  by  jettison  for  which  there  is  a 
claim  for  general  average  (t() ;  in  all  which  cases  the  insurer  having 
paid  the  insured  is  considered  as  having  paid  the  money  for  the 
party  primarily  liable  and  may  recover  it,  through  the  remedy 
of  the  insured,  as  money  paid  for  his  use. — The  insurer  has  no 
better  remedy  than  the  insured,  and  if  the  latter  can  make  no 
claim  neither  can  the  former :  as  where  the  ship  insured  was  lost 
by  a  collision  at  sea  with  another  ship  of  the  same  owner,  it  was 


(/)  JVw*y  V.  JReed,  1  W.  Bl.  416; 
I>avi»  v.  Oildart,  Park,  Insce.,  424. 

(m)yorth  British  Ins.  y.  London  Ins., 
5  C.  D.  669  ;  46  L.  J.  C.  637. 

(ft)  Sea  Ins,  y.  Madden,  13  Q.  B.  D. 
706  ;  63  L.  J.  Q.  B.  262. 

(o)  Gutellainy,  FresUm,  11  Q.  B.  D. 
380  ;  52  L.  J.  Q.  B.  366. 

(jf)  Taiet  v.  JFh^fte,  4  Bing.  N.  0. 
272. 

(f)  Mason  y.  Sainsbuiyf  3  Dougl.  61  ; 


Commercial  Union  y.  Lister,  L.  R.  9  Ch. 
483;  43L.  J.  C.  601. 

(r)  Darren  y.  Tibbitts,  6  Q.  B.  D.  660 ; 
60  L.  J.  Q.  B.  33. 

(*)  See  Xorlh  British  Ins,  y.  London 
and  Globe  Ins,,  6  G.  D.  669 ;  46  L.  J.  C. 
637. 

(t)  Dufoureet  y.  Bishop,  18  Q.  B.  D. 
373 ;  66  L.  J.  Q.  B.  497. 

(m)  Dickinson  y.  Jardine,  L.  B.  3  C.  F. 
639;  37  L.J.  C.  P.  321. 
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PabtI.  held  that  the  underwriter,  who  had  paid  for  a  total  loss, 'had  no 
claim,  because  the  insured  could  have  no  action  against  himself  (;r). 
So  where  property  insured  against  fire  was  wilfully  burnt  by  the 
wife  of  the  insured,  it  was  held  that  the  insurer  had  no  remedy 
against  the  wife  (y) . 


General 
arersge. 


General  average  in  maritime  law  is  the  oontribution  from  the 
several  owners  of  a  ship  and  cargo  to  the  loss  of  a  portion  which 
is  sacrificed  in  time  of  danger  for  the  safety  of  the  whole,  as  in 
the  case  of  cargo  jettisoned.  The  person  upon  whom  the  sacrifice 
falls  is  entitled  to  call  upon  the  others  whose  property  is  saved  for 
a  general  average  contribution,  adjusted  according  to  value,  which 
he  may  recover  in  an  action  at  common  law  for  money  paid  («). 
But  a  person  who  is  guilty  of,  or  responsible  for,  a  wrongful  act 
leading  to  the  loss,  will  lose  his  right  to  contribution  unless 
expressly  reserved  by  contract  (a).  And  it  is  said,  the  principle 
of  general  average,  derived  from  the  maritime  law,  applies  to  all 
other  cases  of  voluntary  sacrifice  for  the  common  benefit  {b).  An 
extraordinary  expenditure  incurred  in  saving  the  whole  is  as  much 
a  sacrifice  as  if  goods  or  money's  worth  were  thrown  away  (c). 
Goods,  such  as  specie,  which  on  account  of  their  intrinsic  value 
have  been  removed  from  a  ship  on  approach  of  danger  for  their 
own  safety  and  not  for  the  common  safety  of  all,  do  not  contribute 
to  the  general  average  (d).  The  shipowner  has  a  lien  for  the 
general  average  upon  the  whole  cargo  :  and  it  is  his  duty  to  enforce 
it  by  having  an  adjustment  made  of  the  contribution  and  collecting 
the  amount,  or  taking  reasonable  security  for  it  before  delivering 
the  goods  to  the  consignees  (e). 


Pajment 
under 
restraint  of 
goods. 


Where  a  person  has  been  compelled  to  pay  the  debt  of  another 
by  a  legal  restraint  of  his  goods  for  the  debt,  he  may  recover  the 


s 


(x)  Simpson  y.  Thofmon^  3  Ap.  Ca.  279. 

(y)  Midland Int.Co.y, Smithy^ Q^'B.'D. 
661 ;  60  L.  J.  Q.  £.  329. 

(z)  Birkley  t.  Presgrave,  1  East,  220. 

{a)  Strang  v.  Seott^  14  Ap.  Ca.  601 ; 
69  L.  J.  P.  C.  1 ;  2%^  Camrn  Tark,  16 
P.  D.  203. 

(b)  Ld.  Blackburn,  Anderson  t.  Ocean 
Co.,  10  Ap.  Ca.  114;  64  L.  J.  Q.  B. 
192. 

le)  Blackburn,  J.,  Ketnp  ▼.  JSallidayf 
6  B.  &  S.  746  ;  84  L.  J.  Q.  B,  242. 

{d)  Soyal  Mail  0>,  y.  Sio  Bank,  19 


Q.  B.  D.  362 ;  67  L.  J.  Q.  B.  31.  See 
further  as  to  general  ayerage,  Wright  y. 
Marwood,  7  Q.  B.  D.  62  ;  60  L.  J.  Q.  B. 
643 ;  Burton  y.  English,  12  Q.  B.  D.  218 ; 
62  L.  J.  Q.  B.  390  ;  Svendsen  y.  Wallaee, 
10  Ap.  Ca.  404  ;  64  L.  J.  Q.  B.  497 ; 
Wavertree  Co.  y.  Love,  (1897)  A.  C.  373 ; 
66  L.  J.  P.  C.  77. 

(e)  Crooks  y.  Allan,  6  Q.  B.  D.  38 ;  49 
L.  J.  Q.  B.  201 ;  Suth  y.  Lamport,  16 
Q.  B.  D.  736  ;  66  L.  J.  Q.  B.  239 ; 
Strang  y.  Seott,  14  Ap.  Ca.  601 ;  69  L.  J. 
P.  C.  1. 
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amount  as  a  debt  for  money  paid  (/) :  as  where  the  owner  of  a       Ch.  I. 
cargo  is  compelled  to  pay  bottomry  bonds,  by  which  ship  and       ^^' 


cargo  are  hypothecated  by  the  master  for  necessary  repairs  of  the 
ship ;  he  may  recover  the  sum  paid  from  the  shipowner,  who  is 
bound  to  deliyer  the  cargo  on  payment  of  freight  only  {g).  Where 
the  mortgagee  of  a  ship  on  taking  possession  was  compelled  to 
discharge  a  maritime  lien  for  wages  of  crew  due  by  a  former 
possessor,  he  was  held  entitled  to  recover  the  amount  from  the 
latter  as  money  paid  for  his  use  {h). 

Upon  this  principle,  where  an  under-tenant  pays  the  rent  due  Distress  of 
to  the  superior  landlord  under  a  distress  or  threatened  distress  f^^o/^^ 
upon  his  goods,  he  may  recover  the  amoimt  from  his  immediate  liabilities 
landlord  as  a  debt  for  money  paid  to  his  use ;  or  he  may  treat  the 
payment  as  made  by  the  authority  of  the  latter  and  deduct  the 
amount  from  the  rent  due  or  accruing  due  to  him  (/).     So  all 
other  charges  upon  the  land  against  which  the  landlord  is  bound 
to  protect  the  tenant,  if  paid  by  the  tenant,  give  him  a  claim 
against  his  landlord  as  for  money  paid  to  his  use ;  and  may  be 
treated  as  actual  payment  of  rent ;  as  the  charge  of  repairing  a 
bridge  ratione  t&nurw  (k) ;  or  a  charge  under  a  local  drainage  Act  (/). 
Some  taxes  charged  upon  land  by  statutory  provision — as  the 
income  tax  and  land  tax — ^when  paid  by  the  tenant,  must  be 
deducted  from  the  next  payment  of  rent ;  if  not  so  deducted,  the 
sum  paid  is,  so  far  as  respects  the  amount  of  tax,  a  voluntary  pay- 
ment, and  cannot  be  recovered  from  the  landlord  by  action,  except 
by  special  agreement  (w).     Where  the  owner  of  goods  leaves  them  Distress  of 
upon  the  premises  of  another  at  his  request  and  for  his  benefit,  as  ^^^^  ^^ 
in  the  case  of  a  carriage  left  with  a  carriage  builder  in  the  way  of  another, 
his  trade,  and  they  are  there  distrained  for  rent,  which  the  owner 
is  obliged  to  pay  to  recover  his  goods,  he  can  claim  the  amotmt  as 
money  paid  for  the  use  of  the  tenant  (n). 

It  has  been  stated  as  a  doubtful  question  whether  an  implied  TransactionB 
debt  for  money  paid   may  arise   from  transactions  which  are  ^money 
equivalent  to  ihe  payment  of  money ;  as  where  goods  are  taken  in  payment, 
execution  for  debt,  or  are  taken  in  distress  for  rent  and  sold  to  pay 

(/)  £dmund9  y.  Wallinaford,  U  Q.  B.      Lodgers'   Goods  Protection  Act,    1871 
D.  811 ;  The  Orehu,  16P.D.  38 ;  69 L.  J.      (34  &  36  Vict.  o.  79). 

^^'  31.  ^  _  (it)  Baker  v.  GreenhiU,  3  Q.  B.  148. 

{a)  Jjuncan  y.  JBenson,  3  Ex.  644.  /V  n  r-  ^      jc-d   jl  aiji   coi 

W  Johnson  V.  Jtoyal  Mail  Co,,  L.  R.  8  ^  i>«tr.on  y  Ztntan,  6  B  &  Aid.  621. 

O.  P.  38 ;  37  L.  J.  0.  P.  33  :    Boe  The  M  ^^**^  ▼•  Brewster,  4  Q.  B.  D.  607 ; 

OrehiM,  tupra.  48  L.  J.  Q.  B.  421. 

(0  Jone9  T.  Morris,  8  Ex.  742.    i3ee  (»)  Exall  t.  FarWidge,  8  T.  E.  308. 
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the  Bum  due.  It  would  appear,  however,  that  the  implication 
ehould  be  made,  there  being  no  distincUon  for  this  purpose  between 
money  paid  hy  the  produce  of  goods  aold  and  money  paid  to 
prevent  a  sale  (y).  But  where  the  plaintifE  has  only  given 
security  for  money,  as  a  bill,  bond,  or  covenant,  he  cannot  charge 
the  defendant  for  money  pwd  to  his  use  until  the  seourity  has 
been  paid  (z). 


§  3.  Debts  for  Monbv  Beceiv&d. 

Dobta  for  money  receiTed  ta  the  lue  of  anather — money  received 
bj  assured  for  assDjer   G2 

Money  obtained  by  wrong  or  fraud — following  money  obtained 
wrongfully 63 

Money  obtained  by  the  wrongtal  oonveraion  of  gooda — waiTer  of 
wrong — following  goodia  obtained  wronglully 55 

Money  obtained  by  compulsioQ — doress  of  person  and  of  pro- 
perty—undue inttuenco     5S 

Money  obtained  by  compulsion  of  legal  prooeas — distress 60 

Money  extorted  for  performance  of  legal  duty— eioeseive  and 
illegal  fees  and  charges     61 

Money  paid  volontarily — for  illegal  oonaideratioa G2 

Money  paid  in  mistake  of  fact — mistake  of  law — miataks  ol 
court S3 

Money  paid  for  oonsideTstion  wliich  fails — subseqaent  tailaro  of 
consideration — partial  failure  of  consideration — apportionment 
of  oonsideration 65 

Money  reoeiTcd  by  agent  from  hia  principal— money  receiTed  by 
agent  for  a  principal — money  received  by  a  stakeholder— money 
received  by  tmstee — by  executor   70 

TransaotioDB  equivalent  to  leoeiving  money 74 

Where  a  defendant  has  received  money  which  in  justice  and 

equity  belongs  to  the  plaintiff,  under  ciroumstanoes  which  render 

the  receipt  a  receipt  by  the  defendant  for  the  use  of  the  plaintifE, 

an  aotion  for  money  had  and  received  may  be  maintained  (a). 

e  debt  implied  was  technically  charged  in  pleading  at  common 

r  OR  payable  "  for  money  received  by  the  defendant  for  the  use 

l^e  plaintifE."    The  advantages  of  this  teohnioal  form  of  claim 

JWwr  y.  Bulchtr,  10  B.  &  C.  329, 
(a)  A.  L.  Smith,   L.  J.,  miUip  v. 
}  r-ytor  Y.  ffwifl.,   3  Eart,   169 ;       io"^  S.  B.,  (1888)  2  Q.  B.  447,  453 ; 
ruvH  Y.  Jamitm,  2  B.  &  Aid.  51 ;       61 L.  J.  Q.  B.  871. 
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were  that  the  pleadings  were  general  in  form  (b).    This  general       Oh.  I. 
mode  of  pleading  is  now  subject  to  the  rules  of  the  Judicature  '. — ! — 


Act,  which  require  that  "  every  pleading  shall  contain  a  statement 
in  a  summary  form  of  the  material  facts  on  which  the  party 
pleading  relies"  (c). — A  contract  of  insurance  is  a  contract  of  Money 
indemnity  only  (^/).  Where,  therefore,  the  assurer  has  paid  the  J^J^^for 
assured  for  the  loss  insured,  if  the  assured  subsequently  recovers  aasiirer. 
from  the  person  liable  the  amount  of  the  loss,  the  assurer  may 
maintain  an  action  for  money  had  and  received  for  the  amount  so 
recovered  (e).  So  where  the  owner  of  a  house,  which  he  had 
insured,  contracted  to  sell  it  without  reference  to  the  insurance 
money,  retaining  a  lien  for  the  unpaid  purchase-money,  and  the 
house  was  afterwards  damaged  by  fire,  and  the  amount  assured 
paid ;  upon  payment  of  the  purchase-money  in  fuU,  it  was  held 
that  the  insurer  was  entitled  to  claim  the  benefit  of  the  payment 
in  discharge  of  the  insurance  (/).  But  where  insurance  was  made 
upon  ship  and  cargo  against  war  risks,  and  loss  paid  under  it,  and 
afterwards  by  ti*eaty  a  sum  of  money  was  appropriated  to  indemnify 
against  such  losses  so  far  as  they  were  not  insured,  it  was  held  that 
the  assurer  who  had  paid  for  a  total  loss  had  no  claim  against  a 
sum  paid  out  of  the  fund  to  the  assured,  because  it  was  a  pure 
gift  (g).  An  underwriter  on  a  ship  has  no  claim  to  money  received 
by  the  shipowner  from  an  insurance  upon  the  freight,  because  the 
subjects  of  the  insurances  are  distinct,  and  the  payment  upon  loss 
of  freight  does  not  diminish  the  loss  on  the  ship  (A).  Contracts 
arising  from  agreement  may  also  result  in  a  receiving  of  money  to 
the  use  of  another ;  as  in  the  case  of  an  agent  in  the  course  of  his 
agency  receiving  money  to  be  accounted  for  to  his  principal. 

Where  a  person  has  been  wrongfully  or  fraudulently  deprived  Money 
of  the  possession  of  money,  he  has  a  remedy  by  action  for  the  ^^^^  ^ 
specific  wronger  fraud,  or  he  may  in  general  waive  the  wrong,  and  fraud. 
claim  the  sum  received  by  the  wrongdoer  as  a  debt. — Subject  to  Money 
the  rule  regarding  the  suspension  of  the  remedy  until  a  felon  has  g^i^^^^ 

(*)  Chandler  v.  VMt,  2  Wms.  Saund.  The  Napier,  5  P.  D.  78 ;    49  L.  J.  Ad. 

893,  n.  (2) ;    Owen  v.   ChaUie,  6  0.  B.  23. 

115.  (/)  Cantellain  v.  Freeton,  11  Q.  B.  D. 

Ic)  Order  XIX.  r.  4.  380 ;  62  L.  J.  Q.  B.  366;  8.  P.,  West  of 

fj\    A^»^  «  ^Q  England  Im,  ▼.  Uaace,  (1897)   1  Q.  B. 

(rf)  Jlnu,  p.  4y.  226 ;  66  L.  J.  Q.  B.  36. 

{e)  Fa<«f  Y.  TTAy/^,  4  Bing.  N.  C.272;  {g)  Bumand    v.    Modocanaehi,   7  Ap. 

Darrell  y.  Tibbitie,  5  Q.  B.  D.  560;    60  Oa.  333;  51  L.  J.  Q.  B.  548. 

L.  J.  Q.  B.  33 ;  Dufoureet  v.  Bishop,  18  (A)  Sea  Ins,  v.  Sadden,  13  Q.  B.  D. 

Q.   B.  D.  373  ;   66  L.  J.  Q.  B.  497 ;  706 ;  53  L.  J.  Q.  B.  252. 
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obtained 
wroDgfully 
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been  prosecuted  (i),  money  feloniously  stolen  may  be  daimed  as  a 
debt  from  the  thief ;  the  owner  being  entitled  "  either  to  bring 
trorer  or  treapasB  ica^  taking  the  particular  coin,  or  to  vaire  the 
tort  and  sue  for  money  had  and  received  "  {k).  But  the  remedy  is 
only  suspended  where  the  action  is  brought  by  flie  person  direcUy 
injured  by  the  felonious  act  against  the  criminal  himself  (/) ;  and 
the  objeotion  cannot  be  taken  by  pleading,  or  upon  the  evidence  at 
the  trial,  but  only  by  an  appUoation  to  the  court  to  stay  the  pro- 
oeedinga  (»»). — Where  a  person  has  been  induced  to  pay  money  by 
false  pretences,  he  may  recover  it  back  in  an  action  for  money 
received  to  his  use  (n).  If  he  paid  the  money  knowing  the  pre- 
tence to  be  false,  the  receiver  cannot  be  convicted  of  the  crime  of 
obtaining  money  under  false  pretences ;  and  it  is  said  to  be  doubtful 
whether  the  money  could  be  recovered  back  in  a  civil  action  (o) . — 
Where  a  person  has  paid  money  under  a  contract  which  he  was 
induced  to  make  by  fraud,  he  may  in  general  avoid  the  contract 
and  recover  the  money  as  a  debt  for  money  received  to  his  use ;  but 
whilst  the  contract  remains  open  he  cannot  so  claim  the  money  ( p) . 
Upon  like  principles  where  a  pereon  has  wrongfully  obtained 
the  money  of  another  from  a  third  party,  knowing  at  the 
time  to  whom  it  belongs,  the  rightful  owner  may  recover  it  as  a 
debt  for  money  received  to  his  use  (?) :  as  where  a  person  has 
obtained  payment  of  another  person's  debts,  by  fraudulently  repre- 
senting to  the  debtors  that  he  had  authority  to  collect  them  (r) ; 
where  a  person  has  knowingly  received  partnership  money  in  pay- 
ment of  the  private  debt  to  him  of  one  of  the  partners  («) ;  where  a 
person  has  collected  rente  by  falsely  assuming  to  act  as  agent  for 
the  landlord ;  but  if  the  rents  were  demanded  under  an  adverse 
title  without  any  assumption  of  agency,  the  sum  cannot  be 
claimed  as  a  debt,  until  the  claimant  has  established  his  title 


(i)  Wii 
100,  n.  (i, , 
Ex  p.  Bali,  10  C.  D.  Gi 


67. 


;  48  L.  J.  : 


(t)  Parke,  B.,  Ntate  v.  Harding,  6 
■Pi  SKI ;  and  see  Choumt  v.  Bayliu,  31 
351  :  31  L.  J.  C.  767;  Floirtr  v. 
10  Q.  B.  D.  572. 
'hill  V.  SptlliffUt,  13  M.  &  W. 
'i6om  V.  Gilltll,  L.  E.  8  Ei.  88 ; 
J.  Ex.  63  ;  Ex  p.  Ball,  tupra  ; 
I  r.  Franilin,  17  Q.  B.  D.  83  ; 
.  Q.  B.  129. 


VAvigdoT,  10  Q.  B.  D.  412;  Applfbyy. 
FroHklin,  mpra. 

(ii)  Edmeadt  y.  KncmciH,  I  B.  &  C. 
«I8  ;  Mtrlin  t.  M-yrgan,  1  B.  £  B.  289  ; 
Salt  T.  Ely,  I  E.  &  B.  796. 

(o)  BramwoU,  B.,  Stg.  t.  Millt,  26 
Jj.  J.  M.  C.  80. 

VI., 
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by  proper   proceedings  (f).     And  where    rents    have  been    re-       Ch.  I. 
oeived  under  a  mistaken  title,  they  may  be  recovered  as  money       '*^' 


received  (w).  Where  a  person  has  wrongfully  taken  the  fees  of  an  Wrongfullj 
office  of  which  another  person  is  the  rightful  holder,  the  latter  may  ^^  o^.^* 
recover  the  amount  as  money  received  to  his  use  (:r).  But  he 
cannot  in  right  of  his  office  recover  gratuities  given  to  the  person 
actually  performing  the  duties  of  the  office  (p).  And  it  seems  that 
a  mere  claimant  to  the  office,  not  duly  invested,  cannot  recover  the 
fees  in  this  form,  but  must  resort  to  his  specific  remedy  to  recover 
the  office  by  mandamus  or  otherwise  (2). 

A  person  who  has  received  as  his  part  of  the  contract  money  FoUomog 
which  has  been  wrongfully  obtained  and  paid  away,  may  retain  it  ^J^^LnUy 
against  a  person  from  whom  it  was  so  obtsdned  unless  he  received  obtained  and 
it  with  notice  that  it  was  wrongfully  obtained  {a).    If  received  by  ^     *^*^' 
a  person  merely  as  agent  or  bailee  for  safe  keeping,  he  may  be 
charged  with  it  so  long  as  it  remains  in  his  hands ;  or  if  he  has 
paid  it  away  after  having  notice  of  the  claim  (6).     Money  paid  to 
a  banker  is  received  upon  a  contract  of  loan,  and  the  banker  is 
liable  only  to  the  customer  from  whom  he  received  the  money  bond 
fide  as  his  own  (c). 

Where  a  person  has  wrongfully  obtained  goods  and  converted  Money 
them  into  money,  the  owner  of  the  goods  may  waive  the  wrong  ^^^f^^^ 
and  recover  the  proceeds  in  an  action  for  money  received  to  his  conversion  of 
use.     '^  If  a  man's  goods  are  taken  by  an  act  of  trespass,  and  are  ^ 
subsequently  sold  by  the  trespasser  and  turned  into  money,  he  may 
maintain  trespass  for  the  forcible  injury ;  or,  waiving  the  force,  he 
may  maintain  trover  for  the  wrong ;  or,  waiving  the  tort  altogether, 
he  may  sue  for  money  had  and  received  "  {d).     So  where  bills  of 
exdiange  or  other  securities  are  wrongfully  converted  into  money, 
the  owner  may  waive  the  wrong  and  claim  the  proceeds  as  money 
received  to  his  use  {e).    Accordingly,  where  one  of  the  partners  in 


(/)  Claranee  ▼.  Marshall,  2  G.  &  M. 
495;  Marshall  v.  Hopkins,  16  East,  309; 
yistcsoms  y.  Graham,  10  B.  &  G.  234. 


(m)  Hiekman  ▼.  JJpsall,  4  G.  D.  144 ; 
46  Xi.  J.  G.  246. 

(x)  Spry  T.  Emperor,  6  M.  &  W.  689 ; 
King  y.  Alston,  12  Q.  B.  971 ;  Pindar  y. 
Barr,  4  £.  &  B.  106;  24  L.  J.  Q.  B.  30; 
AuUon  y.  Roberts,  2  H.  &  K.  432 ;  26 
li.  J.  Ex.  380. 

(y)  Boyter  y.  JDodtworth,  6  T.  B.  681. 

(x)  See  FoweU  y.  Milbank,  3  Wils. 
356  ;  IT.  B.  399  (<Q  ;  mides  y.  BusseU, 


L.  E.  1  G.  P.  722  ;  35  L.  J.  M.  C.  241. 

{a)  Foster  v.  Green,  7  H.  &  N.  881  ; 
31  L.  J.  Ex.  159 ;  Oalland  y.  Zoyd,  6 
M.  &  W.  26  ;  Ex  p.  Wolverhampton 
Bank,  14  Q.  B.  D.  34. 

{b)  Atlee  y.  Backhouse,  3  M.  &  W. 
633  ;  7  L.  J.  Ex.  234. 

(£)  See  Foley  y.  Hill,  2  H.  L.  G.  28 ; 
9  E,  B.  1002 ;  Gray  y.  Johnston,  L.  R. 
3  H.  L.  1. 

{d)  NeaU  y.  Harding,  6  Ex.  349. 

\e)  Buchanan  y.  Findlay,  9  B.  &  G. 
738. 
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wrongfully 
severed. 


a  firm  of  bankers  sold  the  etock  of  a  cuBtomer  under  a  foiled  poweor 
of  attorney  and  received  the  price  to  the  account  of  the  firm,  it  was 
held  that  the  owner  of  the  stock  might  reoover  the  proceeds  as  a 
debt  for  money  received  by  the  firm  for  his  use  (/).  Where  goods 
are  seized  and  sold  under  a  writ  of  execution  which  are  not  the 
property  of  the  execution  debtor,  the  owner  of  the  goods  may 
recover  the  prooeede  of  the  sale  from  the  sheriff,  or  hia  officer,  or 
the  execution  creditor,  as  the  case  may  be,  as  money  received  to 
his  use  {g). — Where  the  goods  of  a  bankrupt  have  been  assigned 
after  an  act  of  bankruptcy,  or  by  way  of  fraudulent,  preference,  the 
trustee  in  bankruptcy  may  treat  the  transaction  as  void  and  recover 
the  goods  or  their  value ;  or,  if  the  goods  have  been  sold,  he  may 
claim  the  proceeds  as  money  received  to  his  use  (A).  So  if  the 
goods  of  a  bankrupt  have  been  seized  and  sold  in  execution,  after 
notice  of  an  act  of  bankruptcy  (i). — Upon  the  same  principle,  if 
trees  have  been  wrongfully  cut  down  and  sold,  the  owner  may 
waive  the  wrong  and  claim  the  proceeds  of  the  timber  as  a  debt  {k). 
Where  coal  has  been  wrongfully  severed  and  sold  by  the  owner  of 
an  adjoining  mine,  the  owner  of  the  coal  may  claim  the  proceeds 
as  money  received  to  his  use ;  but  by  waiving  the  wrong  he  is 
bound  to  allow  a  deduction  from  the  price  for  the  actual  costs  of 
raising  the  coal  {/).  Where  fixtures  have  been  wrongfully  severed 
and  sold,  the  owner  may  recover  the  proceeds  as  money  reoeived 
for  his  use  (m). 

If  the  owner  of  the  property  that  has  been  wrongfully  sold 
accepts  payment  of  the  proceeds  of  the  sale,  or  any  part  thereof, 
from  the  wrongdoer,  he  so  far  waives  the  wrong  and  adopts  the 
sale  that  he  cannot  afterwards  bring  an  action  for  damages  (h)  ; 
nor,  after  recovering  the  proceeds  of  the  sale,  can  he  claim  for  the 
value  of  the  goods  in  excess  of  that  amount  (o).     A  mere  demand 


(/)  Sltme  T.  Xat»A,  6  B.  ±  C.  661 ; 
JUariA  y.  Keating,  2  CI.  &  F.  260  ;  6 
£.  R.  1149;  I  Bing.  N.  C.  198. 

{g)  Oughton  V.  Seppingi,  1  B.  &  Ad. 
241 ;  Bee  Jforn*  t.  SatUrg,  22  Q.  B.  D. 
6H;  68  L.  J.  Q.  B.  276. 

ih)  Mafkt  V.  Feldman,  L.  R.  6  Q-  B. 
276;  39  L.  J.  Q.  B.  101;  Stilhut  v. 
XeviH,  L.  R.  6  C.  P.  478 ;  38  L.  J.  G.  P. 
216;  Smith  t.  Baker,  L.  E.  8  C.  P.  360; 
42  L.  J,  C.  P,  165  ;  see  46  &  47  Vict. 
C  62,  M.  47,  48. 

(i)  46  4  47  Vict.  0.  62,  ss.  *S,  48. 
See  Etani  t.  Sallam,  L.  R.  6  Q.  B.  713; 
40  L.  J.  Q.  B.  229 ;  Ltuai  t.  Dieter,  6 
Q.  B.  D.   84;    Buller  r.    Wiaring,    IT 


ft.  B.  D.  182. 

(*)  SherriRglim'i  mm,  Sayille,  40. 

(l)  Powell  V.  Befi,  7  A.  &  E.  428  ; 
/egoa  v.  f'ioian,  L.  R.  6  Ch.  742;  40 
L.  J.  C.  389 ;  Licingitone  t.  Saagardi 
Coal  Co.,  5  Ap.  Ca.  26;  Ttvtttr  v. 
Maeltan,  13  C.  D.  674. 

[m)  ColoridgH,  J.,  Dalton  v,  WhUtem, 
3  ft.  B.  966  ;  Boiieau  v.  SeiUh,  (1898)  2 
Ch.  301 ;  67  L.  J.  C.  629. 

(n)  Brevier  y.  Spamtn,  7  B.  4  C.  310  ; 
Lylhgae  v.  Vernon,  5  H.  4  N.  180;  29 
L.  J.  Ex.  164  ;  Buciland  y.  JaAnien,  16 
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of  the  proceeds  of  Bale  which  is  refused  does  not  waive  the  wrong ;       Ch.  I. 

and  the  owner  upon  the  refusal  may  bring  an  action  for  damages ' 

or  for  the  specific  recovery  of  the  goods  (j»).  The  waiver  of  the 
wrong  by  taking  the  proceeds  of  the  wrongful  sale  of  goods 
extends  only  to  the  claim  for  damages,  and  has  not  the  further 
effect  of  a  precedent  consent :  as  where  the  master  of  a  ship  upon 
the  ship  being  wrecked  sold  the  cargo  instead  of  forwarding  it  to 
its  destination,  it  was  held  that  the  owner  of  the  cargo  might 
claim  the  proceeds  of  the  sale  without  any  deduction  for  freight 
pro  ratdy  for  which  he  would  have  made  himself  liable  by  consent- 
ing to  the  sale  (q). 

Property  in  goods  may  be  followed  and  claimed  from  a  receiver,  Following 
though  he  received  possession  without  notice  of  a  defect  of  title ;  ^^^^  ^ 
and  if  the  goods  have  been  converted  by  him  the  rightful  owner  obtained, 
may  claim  the  proceeds  as  money  received  to  his  use  (r)  ;  as  where 
an  agent  holding  a  postal  order  for  his  principal  paid  it  in  to  his 
o\^'n  account  at  his  banker's,  who  converted  it  into  money  with 
which  he  credited  the  account,  it  was  held  that  the  principal,  as 
being  the  rightful  owner  of  the  order,  might  recover  the  proceeds 
from  the  banker  («).     Where  a  bill  of  exchange  (or  cheque)  pay- 
able to  order  has  been   stolen,   and  transferred  with  a  forged 
indorsement  to  a  person  who  presents  it  and  receives  payment,  the 
rightful  owner  may  recover  the  money  from   the  transferee  as 
received  to   his   use,  because  the  forged  indorsement  does  not 
transfer  any  property  in  the  bill  {t). — Exception  is  made  of  the  g^lein 
sale  of  goods  in  market  overt  in  the  usual  course  of  trade,  which  at  market  overt. 
common  law  gives  a  good  title  to  a  buyer  who  takes  them  bond  fide 
and  without  notice  of  any  defect  («).   By  the  Larceny  Act,  1861, 
8.  100,  and  Sale  of  Goods  Act,  1893,  s.  24,  the  property  in  stolen 
goods  sold  in  market  overt  is  restored  to  the  original  owner  upon 
conviction  of  the  thief;  but  the  restored  title  dates  only  from  the  time 
of  the  conviction,  and  does  not  entitle  the  owner  to  charge  interme- 
diate purchasers  {x), — Exception  is  also  made  of  negotiable  instru-  Negotiable 

instramentN. 


(p)    Valpy  Y.  Sanders,  5  C.  B.  886. 

Iq)  Hunter  T.  Frinsep,  10  East,  378. 

(r)  Glyn  V.  Baker ^  13  East,  509; 
Bavin*  v,  X.  ^  8.  W,  Bk.,  (1900)  1  Q.  B. 
270 ;  69  L.  J.  Q.  B.  33. 

(«)  Fine  Art  Sae.  v.  Union  Bank,  17 
Q.  B.  D.  705 ;  66  L.  J.  Q.  B.  70. 

(/)  Arnold  ▼.  Cheqw  Bank,  1  C.  P.  D. 
678  ;  46  li.  J.  O.  P.  662 ;  Bobbett  v. 
I'inkeit,  1  Ex.  D.  368;  46  L.  J.  Ex. 
565;  Fatent  Gtm  Cotton  Co,  v.  WUeon, 


49  L.  J.  C.  P,  713.  And  see  Pt.  VI., 
Chap.  II. 

(u)  See  Sargreave  v.  Spink,  (1892)  1 
Q.  B.  25;  Sale  of  Goods  Act,  1893, 
s.  22. 

(jt)  Horwood  v.  Smith,  2  T.  R.  750  ; 
Walker  v.  Matthews,  8  Q.  B.  D.  109  ;  61 
L.  J.  Q.  K.  243  ;  Bentley  v.  Vilmont,  12 
Ap.  Oa.  471 ;  57  L.  J.  Q.  B.  18 ;  seo 
Chichester  v.  HiU,  52  L.  J.  Q.  B.  160. 
And  Bee  post,  p.  260. 
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Stents,  as  in  the  case  of  government  bonds  paseing  by  delivery  (^) ,  or 
of  bills  of  exchange  and  promissory  notes,  which  by  the  custom  of 
merohaots  presumptively  import  a  good  title  in  the  holder  during 
the  currency  of  the  instrument  (a).  But  in  the  case  of  an  overdue 
bill,  no  person  who  takes  it  can  acquire  or  give  a  better  title  than  that 
■which  the  person  from  whom  he  took  it  had  (n) .  A  banker's  cheque 
payable  on  demand  is  not  considered  as  overdue  until  after  a  reason- 
able time  for  presentment  has  elapsed,  which  depends  upon  the  cir- 
cumstances of  the  case  as  giving  cause  for  suspicion  and  inquiry ;  and 
when  the  rightful  owner  of  a  cheque  has  lost  it  or  has  been  wrong- 
fully deprived  of  it,  his  right  to  recover  the  cheque  or  its  proceeds 
from  the  holder  depends  ujMn  whether  the  latter  took  It  before  or 
after  such  reasonable  time  had  elapsed  (b). 


!^' 


Money  wrongfully  obtained  by  means  of  unlawful  compulsion 
or  extortion  of  any  kind  may  be  recovered  back  as  a  debt  for 
money  received :  as  money  extorted  by  duress  of  the  person,  that 
is  to  say,  by  imprisonment,  or  threats  of  imprisonment  or  of 
personal  injury.  "Where  a  person  was  arrested  under  a  writ  of 
capias  to  hold  to  bail  directed  against  another  person,  and  was 
obliged  to  pay  the  sum  indorsed  upon  the  writ  in  order  to  obtain 
his  release ;  it  was  held  that  he  might  recover  it  back  from  the 
sheriff  as  money  received  to  his  use,  though  it  had  been  paid  into 
court  and  paid  out  to  the  execution  creditor  (c). — Money  extorted 
by  duress  of  goods  or  other  property,  that  is,  by  withholding  the 
possession  of  property  wrongfully  taken  or  detained,  or  by  threaten- 
ing injury  to  property,  may  be  thus  recovered  back  (rf) ;  so  where 
goods  are  detained  under  an  unfounded  or  excessive  claim  of  lien, 
which  is  paid  to  redeem  them  (e) ;  but  the  owner  cannot  obtain  an 
order  for  delivery  up  of  goods  detained  under  a  claim  of  lien, 
under  Order  L.  r.  8,  without  paying  into  court  the  whole  amount 
claimed,  though  it  exceeds  the  value  of  the  goods  (/). — "Where 
the  solicitor  of  a  mortgagee  threatened  to  sell  the  mortgaged  pro- 


t(y)  Oargier  v.  MitmiU,  3  B.  &  C.  45 ;       Gnomt,  6  Q.  B.  D.  288  ;  SI  L.  J.  Q. 
Mf  V.  Smgth,  1  Bing.  28*  ;  Chichetler      224. 
tBiil,  tupra. 
(i)  MUltr   V.   Sact,    1    Burr.    462;    1 
aith,  L.  C.  447. 

(a)  The  Billa  of  Excbuige  Act,  1883, 
36  ;  aeejmtl,  Ft.  TL,  Chap.  II. 


^■(ij   Bills   of    Exchange   Act,    1SS3, 
^P   SS  (S),   73;  London  f  Co.  Bank  t. 


{c)  J>,  Metnit  V.  Daiin,  L.  E.  3  Q.  B. 
18  ;  37  L.  J.  Q.  B.  42. 

(rf)  Shaie  T.  Woodcock,  7  B.  4  C.  73 ; 
Toipy  v.  Manlty,  1  C.  B.  594. 

It)  AitUy  T.  Seynoldi,  2  Strange,  915; 
JVore  T.  Fiiiird,  S  B.  &  Ad.  808. 

(/}  Qebrudtr  Naf  t.  PletM,  25  Q.  B. 
D.  13;  fiSL.  J.  Q.B.  371. 
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Ch.  I. 

Sect.  II. 


perty  unless  the  mortgagor  would  pay  certain  charges  in  excess  of 
what  was  properly  due,  the  mortgagor  having  paid  the  sum 
demanded  in  order  to  prevent  the  sale,  was  held  entitled  to  recover 
back  the  excess  [g).  And  where  a  mortgagee  refused  to  execute  a 
transfer  of  his  nu)rtgage  unless  allowed  for  costs  a  sum  to  which 
he  was  not  entitled,  and  the  transferee  by  the  direction  of  the 
mortgagor  paid  those  costs  under  protest,  the  mortgagor  was  held 
entitled  to  recover  from  the  mortgagee  the  amount  so  paid  (A). 
Bo  where  a  solicitor,  who  had  acted  for  both  parties  in  efPecting  a 
mortgage,  detained  the  deeds  from  the  mortgagee  upon  a  claim  of 
hen  for  charges  against  the  mortgagor  (i) ;  and  where  after  paying 
off  a  mortgage  for  the  mortgagor,  he  detained  the  deeds  upon  a 
claun  of  lien  for  charges  against  the  mortgagee  (A-).  The  lien  of  a 
solicitor  extends  only  to  his  taxable  costs,  charges  and  expenses, 
and  not  to  advances  on  loan  or  for  other  purposes ;  and  by  taking 
a  security  for  his  costs  and  charges,  he  presumptively  abandons 
his  lien  (/). — But  money  paid  in  compromise  of  a  boiid  fide  claim 
of  right  to  detain  the  goods,  and  not  merely  to  release  them  fi*om 
unlawful  detention,  cannot  be  recovered  back ;  it  is  then  paid  under 
a  valid  contract  for  a  good  consideration  (m),  and  duress  of  goods 
or  property,  not  affecting  the  person,  is  not  sufficient  to  entitle  a 
person  to  avoid  a  contract  upon  the  ground  that  he  was  induced  to 
enter  into  the  contract  by  such  compulsion ;  duress  of  the  person 
only  being  sufficient  compulsion  in  law  to  give  the  right  of  avoid- 
ing a  contract  induced  by  it  (n). 

Money  obtained  by  the  moral  duress  of  undue  influence  may  be  Money- 
recovered  back;  and  in  certain  personal  relations  there  is  pre-  ^^du^      ^ 
Bumed  in  law  to  exist  an  influence,  which,  if  exercised  to  obtain  a  mfluenoe. 
gift  or  benefit,  vitiates  the  transaction  and  renders  it  voidable  (o) ; 
as  in  the  case  of  a  gift  from  a  child  to  his  parent,  or  from  a  ward 
to  his  guardian  (p) ;  a  gift  &om  a  patient  to  his  physician  or 


(^)  CZoM  T.  Fhippa,  7  Man.  &  Gr.  686. 
(A)   Troier  v.   Fendlebury,   31   L.   J. 

a  p.  1. 

(«)  Se  SneU,  6  C.  D.  105  ;  46  L.  J.  C. 
627  ;  ^  Mown  and  Turner,  10  0.  D. 
729  ;  48  L.  J.  O.  193 ;  Ex  p,  Fullery  16 
C.  D.  617  ;  60  L.  J.  0.  448  ;  Be  NUhoU 
MM,  63  L.  J.  C.  302  ;  Maefarlane  ▼. 
Litter^  87  G.  D.  88 ;  57  L.  J.  C.  92. 

{k)  WakeJMd  ▼.  Newbon,  6  Q.  B.  276 ; 
J2#  JUewellin,  (1891)  3  Ch.  146  ;  60  L.  J. 
C.  732. 

(/}  He  Taylor  %  Co.,  (1891)  1  Ch.  590 ; 


60  L.  J.  C.  525 ;  Re  Douglaty  Nornian  # 
Co.,  (1898)  1  0.  199 ;  67  L.  J.  C.  85. 

(m)  Atlee  ▼.  Baekhotue,  3  M.  &  W. 
633  ;  7  L.  J.  Ex.  234. 

(n)  Skeate  v.  Beale,  11  A.  &  E.  983 ; 
9  L.  J.  Q.  B.  223. 

(o)  Ruguenin  v.  Baeelef/,  14  Vea.  289  ; 
1  Wh.  &  T.  L.  C.  247. 

(p)  Archer  v.  Hudwn,  7  Beav.  651 ; 
Savery  v.  King,  5  H.  L.  0.  627;  25 
L.  J.  C.  482.  And  as  to  resettloments 
of  family  estates,  see  Hoblgn  y.  Soblyn, 
41  C.  D.  200. 
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Past  I. 


Compulsion 
of  legal 
process. 


medical  adviser  (q) ;  a  gift  to  a  spiritual  adviser  or  director  (r) ; 
a  gift  from  a  client  to  his  legal  adviser  (s).  The  relief  stands  upon 
a  general  principle,  applying  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over  another  {t). — It  is 
competent  to  a  court  of  equity  to  take  away  from  third  persons  the 
benefit  which  they  have  derived  from  the  undue  influence  of 
others  (w). 

Money  obtained  by  compulsion  of  legal  process  cannot,  in  the 
absence  of  fraud,  be  recovered  back  in  an  action  between  the  same 
parties  (a?).  The  principle  applies  where  payment  has  been  made 
pending  the  proceedings,  and  although  the  process  has  never 
terminated  in  a  final  order  or  judgment  (^).  Money  paid  in  an 
action  without  defending  it,  or  after  a  defence  which Tias  failed, 
cannot  be  claimed  back  in  a  new  action  against  the  former  plaintiff 
upon  the  discovery  of  new  evidence  (s).  And  money  levied  by 
execution  under  a  Judgment  cannot  be  recovered  back  in  an  action 
for  money  received,  though  the  judgment  may  have  been  signed 
or  the  execution  issued  irregularly  or  for  an  excessive  amount  (a) ; 
the  remedy  for  the  abuse  of  legal  process  being  by  application  to 
the  summary  jurisdiction  of  the  court  to  set  aside  or  amend  the 
proceedings ;  under  which  the  money  wrongfully  levied  may  be 
recovered  back  by  order  of  the  court  or  by  action  {b).  In  the  case 
of  equitable  actions,  proceedings  in  the  nature  of  a  bill  of  review 
may  be  maintained  (c).  But  if  the  wrongful  compulsion  be  not 
justified  by  the  process  as  it  stands,  an  action  may  be  maintained 
to  recover  back  the  money  paid  under  it,  because  the  validity  of 
the  process  is  not  questioned  in  such  action,  but  only  the  execution 
of  it :  as  where  goods  were  taken  under  a  writ  of  execution  which 
were  not  the  goods  of  the  execution  debtor  (d);  or  where  a  person 


{q)  Allen  y.  Davis,  4  Do  Q-.  &  Sm. 
133  ;  20  L.  J.  0.  44 ;  Siliinff  v.  SouthM, 
9  Hare,  634  ;  21  L.  J.  C.  472. 

(r)  Uugttenin  v.  JBaseleUf  supra  ;  Morley 
y.  Zouffhnan,  (1893)  1  Gh.  736 ;  62  L.  J. 
0.  516. 

(«)  Brown  ▼.  Kennedy ^  4  De  G-.  J.  &  S. 
217;  33  L.  J.  C.  342;  Morgan  v.  Minett, 
6  C.  D.  638. 

(0  Dent  y.  Bennett,  4  M.  &  Cr.  269 ; 
Tate  Y.  WilliamMm,  L.  R.  2  Ch.  66. 

(m)  Huffuettin  v.  Baseley,  supra;  Morley 
T.  Zouffhnan,  supra. 

(x)  Marriot  v.  Hampton,  7  T.  R.  269; 
2  Smith,  L.  C.  409  ;  Ward  y.  WaUis, 
(1900)  1  Q.  B.  676;  69  L.  J.  Q.  B.  423. 


(?/)  Moore  v.  Fulham   Vestry,  (1896)  1 
Q.  B.  399  ;  64  L.  J.  Q.  B.  226. 
(z)  Mai-riot  v.  Hampton,  supra, 

(a)  De  Medina  v.  Grove,  10  Q.  B.  162; 
Buffer  y.  Allen,  L.  R.  2  Ex.  15  ;  36 
L.  J.  Ex.  17  And  see  Fayne  y.  Chap* 
man,  4  A.  &  E.  364 ;  Milner  y.  Bawlings, 
L.  R.  2  Ex.  219 ;  36  L.  J.  Ex.  260. 

(b)  De  Cadaval  y.  Collins,  4  A.  &  E. 
868 ;  6  L.  J.  K.  B.  171  ;  Hufer  y. 
Allen,  L.  R.  2  Ex.  16;  36  L.  J.  Ex.  17. 

(c)  Scott  y,  Alvarez.  (1896)  1  Ch.  696; 
64  L.  J.  C.  376 ;  8.  C,  (1896)  2  Ch. 
603  ;  64  L.  J.  C.  821. 

(df)  See  ante,  p.  66. 
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was   taken  under  a  writ  of  capias  which  was  directed  against       Ch.  I. 

•  •■  /  \  Sect.  II. 

another  person  {e}. 


Upon  the  same  principle  money  obtained  under  a  distress  of  Distress, 
goods  cannot  be  claimed  back  as  a  debt  for  money  received ;  the 
proper  remedy  for  a  distress  being  an  action  of  replevin,  or  of 
trespass  for  taking  the  goods  (/).  But  the  tender  of  a  sufficient 
sum  to  satisfy  the  distress,  made  before  the  impounding  of  the 
goods  distrained  (which  places  the  goods  in  custodia  legis),  renders 
farther  detention  of  the  goods  wrongful ;  and  if  such  tender  be 
refused  and  an  excessive  sum  be  demanded  and  paid  for  the  release 
of  the  goods,  it  may  be  recovered  back  as  money  received  (<;). 


Money  extorted  by  a  person  for  doing  what  he  is  legally  Money 
bound  to  do  without  payment,   or  for  a  duty  which  he    fails  extorted  for 

J     ^  .         ,  .  performance 

to  perform,  may  be  recovered  back ;  as  m  the  cases  of  illegal  of  legal  duty, 
or  excessive  fees  and  payments  extorted  in  the  discharge  of 
an  office :  as  by  a  justice  of  the  peace  for  granting  a  pub- 
lican's licence  (A)  ;  by  a  sheriff  for  executing  process  (i) ;  by 
a  broker  for  levying  a  distress  (k) ;  by  a  parish  clerk  for 
making  extracts  from  the  register  (/) ;  by  the  steward  of  a  manor 
for  admission  to  copyholds  (w) ;  by  an  arbitrator  as  a  condition  of 
taking  up  an  award  («) ;  the  conduct-money  paid  to  a  witness  to 
secure  attendance  at  a  trial,  whose  attendance  becomes  unnecessary 
and  is  countermanded  before  he  has  incurred  any  expense  (o) ; 
harbour  dues  demanded  upon  articles  exempted  from  charge,  and 
paid  in  ignorance  of  the  exemption  (p). — Upon  this  principle  ExceaBive 
where  a  common  carrier  refuses  to  carry  sooda  tendered  for  car-  ^^^f^  ^7 
riage,  or  to  deliver  goods  carried,  unless  paid  an  excessive  charge, 
the  owner  of  the  goods  being  willing  to  pay  what  is  justly  due, 
but  obliged  to  pay  the  full  amount  charged,  may  recover  back  the 
excess  as  money  received  to  his  use  (q).  Charges  made  by  a  rail- 
way company  in  excess  of  the  regular  rate  for  the  carriage  of 


earner. 


(e)  See  ttnle,  p.  58,  n.  (e). 

If)  Lindon  y.  Hooper,  1  Cowp.  414 ; 
SkeaU  ▼.  Beale,  11  A.  &  E.  991; 
9  L.  J.  Q.  B.  233 ;  Gulliver  v.  Co$en»y 
1  C.  B.  788. 

iff)  Browne  y.  Powell,  4  Bing.  230  ; 
Green  t.  Duekett,  11  Q.  B.  D.  275  ;  52 
L.  J.  Q.  B.  435. 

(A)  MorffOH  Y.  Palmer,  2  B.  &  0.  729. 

(•)  Dew  Y.  Paraone,  2  B.-  &  Aid.  563. 

(k)  Silla  Y.  Street,  o  Bing.  37. 

{1}  Steele  y.  Willuimi,  8  £z.  626. 


(m)  Traheme  v.  Gardner,  5  E.  &  B. 
913;  25L.  J.  Q.  B.  201. 

(n)  Barnes  y,  Brathwaite,  2  H.  &  K. 
569  :  see  Mobertn  v.  Eberhardt,  3  C.  B. 
N.  S.  482  ;  28  L.  J.  C.  P.  74. 

(o)  Martin  ▼.  Andretos,  7  E.  &  B.  1  ; 
26  L.  J.  Q.  B.  39. 

(p)  Hooper  V.  Exeter  Corp. ,  66  L.  J.  Ex. 
456. 

{q)  Ashmole  y.  Waimoright,  2  Q.  B. 
837  ;  11  L.  J.  Q.  B.  79. 
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Pabt  I.  passengers  or  goods  may  be  recovered  back  in  an  action  for  money 
received;  railway  companies  being  under  statutory  obligation  to 
charge  all  persons  equally  and  af  t«r  the  same  rate  under  the  same 
circumstances  (r).  The  Railway  and  Canal  TraflBc  Act,  1854, 
prohibits  railway  and  canal  companies  from  giving  any  ^^  undue 
and  unreasonable  preference"  in  traffic;  but  the  jurisdiction 
created  for  such  cases  (which  is  now  transferred  to  the  Railway 
Commissioners  appointed  under  the  Railway  and  Canal  Traffic 
Act,  1888)  is  exclusive  of  the  ordinary  courts ;  and  no  action  will 
lie  for  charges  made  in  violation  of  the  Act  and  paid  under  protest, 
before  an  adjudication  has  been  made  by  the  Commissioners  («). 
A  claim  for  merely  excessive  charges  is  not  within  this  jurisdiction 
and  must  be  made  in  the  ordinary  courts  of  law  {t). 

Money  paid  Money  paid  voluntarily,  that  is  to  say,  without  compulsion  or 
vo^  7-  extortion  or  imdue  influence,  and  with  a  knowledge  of  all  the 
facts ;  though  paid  without  any  consideration,  or  in  discharge  of  a 
claim  not  due,  or  of  a  claim  which  might  have  been  successfully 
resisted,  cannot  be  recovered  back ;  as  a  payment  made  by  way  of 
a  gift ;  or  a  payment  in  discharge  of  a  debt  barred  by  the 
Statute  of  Limitations,  or  of  a  debt  contracted  during  infancy,  or 
of  a  debt  lost  at  gaming,  or  of  a  debt  due  upon  an  illegal  con- 
sideration (w).  And  it  is  immaterial  for  this  purpose  whether  the 
payment  is  made  upon  a  mere  demand  or  in  an  action  (x).  Ac- 
cordingly it  was  held  that  where  a  purchaser  under  a  contract  of 
sale  paid  the  deposit,  knowing  that  there  was  no  sufficient  con- 
tract to  satisfy  the  Statute  of  Frauds,  he  could  not  afterwards  claim 
a  return  of  the  deposit  merely  upon  that  groimd  (y).  Property  or 
income  tax  must  be  deducted  from  the  next  payment  or  instal- 
ment ;  if  not  then  deducted  the  payment  is  voluntary  and  cannot 
be  recovered  (a).  But  the  payment  of  a  biU  of  exchange  by  the 
acceptor  to  an  indorsee,  being  necessary  to  save  his  credit,  is  held 
not  to  be  such  voluntary  payment  as  precludes  him  from  disputing 
the  consideration  of  the  bill  and  recovering  back  the  amount  from 


(r)  G,  W.  By,  v.  Sutton,  L.  R.  4  H.  L.  (m)  WiUon  y.  J?ay,  10  A.  &  E.  82  ;  8 

226;  S8L.  J.  Ex.  177;  L.^N,  W.Ey.      L.  J.   Q.   B.   224:   Barh»  ▼.  Pbtt    A 
Y.  Everthfd,  3  Ap.  Ca.  1029 ;  48  L.  J.      H.  &  N.  759. 


Q.  B.  22.  {x)  Wilton  y.  Bay,  tupra. 

(«)  Bhymney  By.  y.  Bhymncy  Iron  Co.,  (y)  Thomas  y.  Brown,  1  Q.  B.  D.  714 : 

25  Q.  B.  D.  146;  59  L.  J.  Q.  B.  414.  45  L.  J.  Q.  B.  811. 

(0  O.    W.   By.  Y.    By.    Commrt.,    7  («)  Zamb  y.  Trewater,  4  Q.  B.  D.  607 ; 

Q.  B.  D.  182;  Bey.  v.  Bailway  Oommrs.,  48  L.  J.  Q.  B.  421 ;   Warrm  y.  Warren, 

22  Q.  B.  D.  642 ;  68  L.  J.  Q.  B.  238.  72  L.  T.  628  ;  43  W.  B.  490. 


DEBTS  FOR  MONEY  RECEIVED. 


63 


the  drawer  (a). — In  the  ease  of  payments  under  an  illegal  executory       Ch.  I. 

contract  or  for  an  illegal  purpose,  which  are  voluntary  by  reason  of  '. — '- — 

the  illegality,  so  long  as  the  contract  remains  executory  the  pay-  JJp^^jJS'^ 
ment  may  be  recovered  (6).  Where,  however,  the  payee  has  consideration, 
performed  the  stipulations  on  his  part  (either  wholly  or  in  part), 
the  payment  cannot  be  recovered  back  {e).  To  this  rule  are  the 
well-known  exceptions  of  persons  oppressed  or  who  have  made 
payments  by  the  exercise  of  undue  influence,  or  where  a  statute 
has  been  passed  with  a  view  to  strike  at  transactions  of  a  particular 
character.  In  all  these  cases  the  delictum  is  not  par,  and  the  person 
making  the  ]>ayment  may  recover  {d). 

Money  paid  under  mistake  or  ignorance  of  fact  may  be  recovered  Money  i^id 
back,  where  the  supposed  state  of  fact  is  such  as  to  create  a  liability  ^f  f^t!"^ 
to  pay  the  money,  which  in  reality  is  not  due  {e) :  as  money  paid 
for  goods  sold  under  a  mistake  in  the  weight  or  measurement  of 
the  goods,  or  in  the  calculation  of  the  price  (/) ;  money  paid  upon 
an  erroneous  statement  of  account,  without  notice  of  the  error  (^). 
Where  a  sherifE  had  paid  over  the  proceeds  of  an  execution  to  the 
judgment  creditor,  in  ignorance  of  a  prior  act  of  bankruptcy  of 
the  debtor,  and  was  afterwards  compelled  to  pay  the  same  sum  to 
the  trustee  in  bankruptcy,  he  was  held  entitled  to  recover  it  back 
from  the  judgment  creditor  (A). — ^XJpon  this  principle  where  a  Rent  paid 
tenant  of  land  had  paid  rent  to  his  lessor  as  the  supposed  owner,  STtitieT^**^ 
and  was  subsequently  ejected  by  the  real  owner  and  compelled  to 
pay  mesne  profits  for  the  period  for  which  he  had  paid  the  rent ; 
it  was  held  that  he  might  recover  back  the  amount  as  money 
received  to  his  use  (i).    So  where  a  tenant  had  paid  rent  to  the 
landlord,  who  had  only  an  estate  for  lives,  in  ignorance  that  his 
estate  had  determined  by  the  expiration  of  the  lives  (k) ;  in  which 
case  the  supposed  landlord  would  also  be  accountable  to  the  real 


(a)  Kend«l  r.  Wood,  L.  R.  6  Ex.  243 ; 
39  L.  J.  Ex.  167. 

(b)  Tappenden  v.  RandoR,  2  Bos.  &  P. 
467  ;  Aubert  v.  Wahh,  3  Taunt.  277. 

(e)  Patenon  v.  Fowell,  9  Bing.  320  ; 
Eermmm  v.  Zntehfwr^  16  Q.  B.  D.  561 ; 
54  L.  J.  Q.  B.  340 ;  Kearley  v.  Thomson, 
24  Q.  B.  D.  742 ;  59  L.  J.  Q.  B.  288. 
The  last  case  was  not  referred  to  in 
Cotuolidaled  Sxploration  Co.  ▼.  Mwgrate^ 
(1900)  1  Gh.  37;  69  L.  J.  G.  11.  And 
seepofl,  Pt.  ni..  Chap.  lY. 

(d)  Lotcry  v.  Bourdim,  2  Doogl.  468 ; 
Kearley  ▼.   Th^mtoHf  mtpra ;   see  pott. 


Pt.  in.,  Chap.  IV. 

(e)  KeUy  v.  Solari,  9  M.  &  W.  64  ; 
and  see  Bell  v.  Oardiner,  4  Man.  &  Qt. 
U;  11  L.J.  C.  P.  196. 

(/)  Cox  V.  Frentiee,  3  M.  &  S.  344  ; 
Netoall  Y.  Tomliruon,  L.  R.  6  C.  P.  406. 

{jg)  Daih  V.  Lloydy  12  Q.  B.  631  ; 
Towfuend  t.  Crowdy,  8  C.  B.  N.  S.  477  ; 
29  L.  J.  C.  P.  300. 

(A)  Standieh  v.  BoUy  3  Ex.  627. 

(i)  Newsome  v.  Graham,  10  B.  k  0. 
234. 

(k)  Barber  v.  Brown,  \  C.  B.  N.  S. 
121;  26  L.  J.  0.  P.  41. 
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Paet  I. 


Mistake  not 
affecting 
legal 
liability. 


Payment 
with  meaDB 
of  knowledge. 


owner  (/).  Where  a  tenant  had  paid  a  claim  for  tithe  rent-charge 
including  by  mistake  the  charge  upon  land  not  in  his  occupation, 
it  was  held  that  he  might  recover  back  the  sum  not  chargeable, 
though  the  tithe  owner  had  then  lost  his  remedy  against  the  real 
occupier  by  lapse  of  time(w). — A  payment  made  under  the 
influence  of  a  mistake  which  does  not  create  a  supposed  legal 
obligation,  and  which  therefore  as  regards  the  motive  of  the  party 
is  voluntary,  cannot  be  recovered  back.  Where  a  person  having  a 
second  charge  upon  property  paid  off  a  prior  charge,  in  the  beUef 
that  the  security  was  valid,  which  it  afterwards  appeared  not  to  be; 
it  was  held  that  the  payment,  having  been  made  voluntarily  and 
under  no  supposed  obligation,  could  not  be  recovered  back  (w). 
And  a  voluntary  gift  made  under  a  mistake,  but  under  no  supposed 
liability,  and  not  induced  by  fraud,  cannot  be  recovered  (o).  Where 
a  banker  paid  a  customer's  cheque  to  the  bearer  under  a  mistake  as 
to  the  state  of  his  account,  it  was  held  that  he  could  not  recover 
back  the  money  ;  because  the  payment,  as  regards  the  bearer,  was 
voluntary  and  without  any  legal  obligation  (jo).  It  would  be 
otherwise  in  the  case  of  fraud ;  as  where  the  bearer  presented  the 
draft  knowing  the  drawer  to  be  insolvent,  and  the  banker  paid  it 
for  the  honour  of  the  drawer  {q). 

Where  money  paid  under  mistake  or  ignorance  of  fact,  entitling 
the  person  so  paying  to  recover  it  back,  it  is  in  general  imma- 
terial that  he  had  the  means  of  knowledge  but  did  not 
avail  himself  of  it.  So  money  paid  in  discharge  of  a  claim, 
in  forgetfulness  of  a  material  fact  which  had  extinguished 
the  liability,  may  be  recovered  back ;  as  where  the  directors 
of  an  insurance  office  paid  a  life  policy  in  forgetfulness  of  the 
fact  that  it  had  lapsed  by  default  in  payment  of  the  annual 
premium  (r).  But  "if  the  money  is  intentionally  paid  without 
reference  to  the  truth  or  falsehood  of  the  fact,  the  plaintiff  meaning 
to  waive  all  inquiry  into  it  and  that  the  person  receiving  shall 
have  the  money  at  all  events,  whether  the  fact  be  true  or  false,  the 
latter  is  entitled  to  retain  it"(«). — In  cases  where  the  party 


m  Hickman  v.  Upsall,  4  C.  D.   144 
46  L.  J.  C.  245. 

(m)  Burrant  v.  EccUt,  Commrs.y  6  Q 
B.  D.  234  ;  60  L.  J.  Ex.  30. 

(«)  Aiken  v.  Short,  1  H.  &  N.  210 
26  L.  J.  Ex.  321. 

{o)   Wilson  V.  Thombury,  L.  R.  10  Ch 

239. 

(p)  Chambers  v.  Miller,  13  C.  B.  N.  S 


125  ;  32  L.  J.  C.  P.  30  ;  Pollard  v.  Bank 
of  England,  L.  R.  6  Q.  B.  623  ;  40  L.  J. 
Q.  B.  233. 

{q)  Martin  t.  Morgan,  1  B.  &  B.  289. 

(r)  Kelly  v.  SolaH,  9  M.  &  W.  64  ; 
Bell  V.  Gardiner,  4  Man.  &  G.  11 ;  11 
L.  J.  C.  P.  195  ;  Townsend  v.  Crotcdy, 
8  C.  B.  N.  S.  477  ;  29  L.  J.  C.  P.  300. 

(*)  Parke,  B.,  Kelly  v.  Solari,  mpra. 
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receiving  the  money  is  not  aware  of  the  mistake  under  which  the       Ch.  t. 
claim  arises,  it  is  necessary  to  give  him  notice  of  the  mistake,  and 


to  demand  the  money,  before  bringing  an  action  to  recover  it ;  ^?*^?  *^L 
because  without  such  notice  and  demand  he  is  under  no  duty  to  party 

repay  it  (0.  ''^"^'^• 

Money  paid  voluntarily  and  with  knowledge  of  all  the  facts  and  Mistake  of 
circumstances  cannot  be  recovered  back  merely  upon  the  ground  *^' 
that  it  was  paid  under  a  mistake  of  law,  or  in  ignorance  of  the 
law  as  to  the  liability  (w).  Where  a  person  insured  a  ship  and 
cargo  without  having  any  interest,  and  in  ignorance  of  the  legal 
effect  of  such  want  of  interest  in  avoiding  the  policy,  it  was  held 
that  he  could  not  recover  back  the  premium  paid  (a?).  And  where 
an  underwriter  paid  the  loss  upon  a  policy,  knowing  that  it  had 
been  obtained  by  concealment  of  a  fact  material  to  the  risk,  but  in 
ignorance  of  the  legal  effect  of  such  concealment,  it  was  held  that 
he  could  not  recover  back  the  money  (y).  Where  a  fund  has  been 
distributed  amongst  the  persons  supposed  to  be  entitled,  with  full 
knowledge  of  all  the  circumstances,  one  of  them  cannot  recover 
back  money  from  another  on  the  ground  of  a  mistake  as  to  their 
rights  in  the  distribution  (s).  Where  the  purchaser  of  an  estate 
accepts  the  title,  and  the  contract  is  completed,  without  discovering 
a  defect  which  appeared  on  the  abstract  of  title,  he  cannot  claim  to 
set  aside  the  contract  and  recover  the  purchase  money  (a). 

Money  paid  into  court  or  to  a  receiver  or  oflBcer  of  the  court  in  Mistake  of 
mistake  of  law  is  not  the  subject  of  an  action  ;  but  the  court  will  ®  ^^  ' 
order  it  to  be  repaid  or  distributed  according  to  law  as  soon  as  the 
mistake  is  discovered  (i).  A  trustee  in  bankruptcy  was  ordered  to 
repay  money  which  he  had  claimed  from  an  execution  creditor, 
who  had  paid  it  in  ignorance  of  his  right  to  retain  it  (c).  And 
where  money  paid  into  a  bankruptcy  under  a  mistake  in  law  had 
been  distributed  amongst  the  creditors,  the  court  ordered  it  to  be 
repaid  out  of  any  other  funds  applicable  to  dividends  {d). 

Money  paid  for  a  consideration  which  fails  may  be  recovered  Money  ^aid 
back :  as  the  price  of  goods  sold  which  the  seller  fails  to  deliver,  tion  which 

fails. 

{t)  Freeman  y.  Jefnea,  L.  R.  4  Ex.  {b)  Re  Brown,  32  C.  D.  697;  65  L.  J. 

189;  SSL.  J.  Ex.  116.  C.  666;    JRe    Opera    Co,,  (1891)  2  Ch. 

(«)  Brisbane  v.  Dacrea,  B  Taunt.  143.         164  ;  S.  (7.,  (1891)  3  Ch.  260  ;    60  L.  J. 

(x)  Lotrry  v.  Bourdieu,  2  Dougl.  468.        C.  839  ;  Exp.R^adee,  (1899)  2  Q.  B. 

(y)  Bilbie  Y.  Lnmhy,  2  East,  469.  ^*J^j  |^^;  ^;^^^  ^^^'^  ^   g^g  .  ^3 

(»)  Bogera  ▼.  Ingham,  3  0.  D.  351.  L.  j.  b.  107. 

(a)  Soper  t.  AmoU,  Z1  C.  D.  96;  67          (^  Exp,  Simmonds,  16  Q.  B.  D.  308; 

L.  J.  C.  145 ;  affd.  14  Ap.  Ca.  429.  55  L.  J.  Q.  B.  74. 

L.  F 
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PabtL 


Deposit  on 


Deposit  on 
Bale  of  land, 


wholly  or  partially  (e).  Upon  a  sale  of  goods  there  is  generally 
an  implied  condition  as  to  title  and  warranty  as  to  possession,  and 
where  this  is  the  case,  the  buyer  may  recover  the  price  of  goods 
sold  with  a  defective  title,  which  the  buyer  is  deprived  of  by  the 
true  owner  (/).  Where  a  person  bought  goods  through  a  broker 
and  paid  him  the  price,  and  through  default  of  the  broker  in 
executing  the  commission  the  buyer  had  no  remedy  upon  the  con- 
tract of  sale,  it  was  held  that  he  might  recover  back  the  price  from 
the  broker  upon  the  failure  of  the  consideration  (g) . — So  money 
paid  as  the  price  of  shares  sold,  of  which  the  buyer  fails  to  get 
registration  through  default  of  the  seller  (h).  And  money  paid 
as  a  deposit  upon  application  for  shares  in  a  projected  company, 
which  is  afterwards  abandoned,  may  be  recovered  back  from  the 
promoters  or  directors  who  received  the  money  (t).  But  if  the 
company  has  been  formed  and  the  deposits  paid  to  their  account, 
creditors  of  the  company  acquire  a  claim  to  the  fund  prior  to  that 
of  the  depositors  (k). 

Upon  the  same  principle  a  deposit  paid  under  a  contract  for  the 
purchase  of  land,  in  which  the  vendor  makes  default  and  thereby 
entities  the  purchaser  to  rescind,  may  be  recovered  back  as  received 
upon  a  consideration  which  has  failed :  as  where  the  vendor  fails 
to  make  a  good  title  (/) ;  or  where  a  premium  was  paid  for  a  lease 
which  the  lessor  was  unable  to  grant  {m) ;  or  where  the  vendor  of 
a  lease  failed  to  procure  the  landlord's  consent  to  an  assignment  as 
required  by  the  lease  (n) ;  or  where  a  deposit  was  paid  under  an 
agreement  for  a  contract  of  sale,  and  the  vendor  insisted  upon  the 
purchaser  signing  a  contract  with  unusual  and  unreasonable 
terms  (o).  Also  if  the  contract  is  mutually  abandoned  or  is  in- 
capable of  completion  the  purchaser  is  presumptively  entitled  to  a 
return  of  the  deposit  (/?). — The  claim  to  a  return  of  the  deposit 
may  be  excluded  by  the  express  terms  of  the  contract  declaring 
it  to  be  forfeited  in  the  event  which  puts  an  end  to  the  contract  {q). 


(e)  Giles  v.  Edwards,  7  T.  R.  181; 
Devaux  v.  CorwUy,  8  C.  B.  640 ;  19  L.  J. 
C.  P.  71. 

(/)  Sale  of  Goods  Act,  1893,  s.  12  ; 
£i€hhoiz  V.  Bannister,  17  0.  B.  N.  S. 
708  ;  34  L.  J.  C.  P.  106. 

(^)  Bostock  T.  Jardine,  3  H.  &  C.  700 ; 
34  L.  J.  Ex.  142. 

(h)  Wilkinson  v.  Zloyd,  7  Q.  B.  27. 

(•)  Ashpitel  V.  Sereombe,  6  Ex.  147 ; 
19  Li.  J.  Ex.  82 ;  Johnsw  y.  Goslett^  3 
C.  B.  N.  S.  569. 


{k)  MoseUy  t.  Cressey*s  Co.,  L.  R.  1 
Eq.  405 ;  35  L.  J.  C.  360. 

(I)  Wilde  Y.  Fort,  4  Taunt.  334. 

(m)   Wriffht  ▼.  CoUsy  8  0.  B.  150. 

(»)  Zlojfd  v.  Crisps,  5  Taunt.  249; 
Wright  v.  NewUm,  2  C.  K.  &  R.  124. 

(o)  Moeser  v.  Wisher^  L.  R.  6  C.  P. 
120 ;  40  L.  J.  C.  P.  94. 

(p)  Gosbell  V.  Archer  J  2  A.  &  E.  500  ; 
4  L.  J.  K.  B.  78. 

(q)  EinUm  v.  Sparkes,  L.  R.  3  C.  P. 
161 ;  37  L.  J.  0.  P.  81 ;  Xw  Y.  Whitaker, 
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And  the  fact  of  tte  payment  of  money  "  as  a  deposit "  impliedly  Ch.  I. 
means  that  it  is  a  security  for  completion  by  the  purchaser ;  which  '^' 
is  forfeited  if  he  repudiates  the  contract,  but  which  goes  towards 
payment  of  the  purchase-money  if  the  contract  is  completed  (r). — 
If  there  is  a  valid  subsisting  contract  of  sale  the  purchaser  may 
bring  an  action  for  a  breach  by  the  vendor,  and  claim  as  damages 
his  expenses  incurred  about  the  purchase,  besides  the  deposit  with 
interest;  but  if  there  is  no  valid  contract  or  the  contract  is 
rescinded,  he  can  only  claim  a  return  of  the  deposit  as  money 
received  upon  a  consideration  which  fails  («).  The  court  in 
rescinding  a  contract  of  sale  may  order  a  return  of  the  deposit 
and  declare  it  to  be  chargeable  as  a  lien  upon  the  land  {f), — Upon 
completion  of  the  contract  by  execution  of  the  deed  of  conveyance 
the  deposit  is  accounted  for  as  part  payment  of  the  purchase- 
money  {u).  And  after  accepting  the  conveyance  by  which  the 
vendor  completes  the  contract,  no  claim  can  be  made  for  a  return 
of  purchase-money  upon  the  ground  of  failure  of  consideration, 
by  reason  of  defects  in  the  titie  or  in  the  subject  of  conveyance 
or  otherwise ;  the  remedy  against  the  vendor,  if  any,  being  upon 
the  covenants  of  the  deed  (x) ;  unless  a  remedy  remains  under  some 
provision  of  the  contract  of  sale  which  extends  beyond  the  com- 
pletion ;  as  an  express  provision  for  compensation  for  any  errors 
in  the  title  or  description  (y).  In  cases  of  fraud  the  court  will 
reopen  the  whole  transaction  and  grant  relief  at  any  time  notwith- 
standing the  execution  of  the  conveyance  (z). 

"Upon  the  same  principle,  money  paid  in  the  purchase  or  dis-  Forged  and 
charge  of  bills  or  securities  which  are  delivered  as  valid,  but  which  J^uri^es 
are  in  fact  forged  or  void,  may  be  recovered  back,  though  the 
defect  may  be  unknown  to  both  parties :  as  a  document  purporting 


L.  R.  8  C.  P.  70  ;  JS$ux  v.  Daniel,  L.  R. 
10  C.  P.  638. 

(r)  Falmer  ▼.  Temple,  9  A.  &  E.  608 ; 
Ihpree  y.  Bedborough,  4  Giff.  479;  83 
L,  J.  0.  134 ;  Ex  p,  Barrell,  L.  R.  10 
Ch.  512;  44  L.  J.  B.  138;  Ktnce  y. 
Smith,  27  C.  D.  89  ;  63  L.  J.  0.  1056 ; 
Scper  y.  Arnold,  14  Ap.  Ca.  429; 
Smiih  y.  Butler,  (1900)  2  Q.  B.  694  ;  69 
L.  J.  Q.  B.  621. 

(«)  GotbeU  y.  Archer,  2  A.  &  E.  600  ; 
2  li.  J.  K.  B.  78  ;  Mabcrley  y.  Bobin$,  6 
Taunt.  626. 

{t)Aberam4in  Ironworkt  y.  Wiekens, 
L.  R.  4  Ch.  101 ;  Re  Hargreaves  and 
Thompwn,  32  C.  D.  454 ;  56  L.  J.  C. 
199. 

(»)  (kkmden  v.  Eenly,  E.  B.  ft  E. 


485;  27  L.  J.  Q.  B.  361;  Eowe  y. 
Smith,  27  0.  D.  89  ;  53  L.  J.  C.  1055. 

{x)  Early  v.  Garrett,  9  B.  &  0.  928 ; 
Clare  y.  Lamb,  L.  R.  10  C.  P.  334  ;  44 
L.  J.  C.  P.  177;  Brett  v.  dowser,  5 
0.  P.  D.  376  ;  Clagtony.  Leech,  41  0.  D. 
103. 

(y)  Bo»  y,  HeUham,  L.  R.  2  Ex.  72 ; 
86  Xi.  J.  Ex.  20 ;  Re  Turner  and  Skelton^ 
13  0.  D.  130;  49  L.  J.  C.  114;  Allen 
y.  Richardson,  13  C.  D.  524  ;  49  L.  J.  C. 
144  ;  Falmer  y.  Johnson,  13  Q.  B.  D.  351 ; 
63  L.  J.  Q.  B.  348  ;  see  Debenham  y.  Saw^ 
bridge,  (1901)  2  Ch.  98  ;   70  L.  J.  C.  625. 

(z)  Early  y.  Garrett,  9  B.  &  C.  928 ; 
Hart  V.  Swaine,  7  C.  D.  42 ;  47  L.  J.  0. 
5  ;  Jolife  y.  Baker,  11  Q.  B.  D.  256  ;  52 
L.  J.  Q.  B.  609. 
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CONTRACTS  IMPLIED  IN  LAW* 


Part  1. 


Dishonoured 
bills. 


SubsequQiit 
failure  of 
consideratioii. 


to  be  a  foreign  bond,  which  was  not  recognized  as  such  by  the 
foreign  State  (a)  ;  an  unstamped  bill  of  exchange  sold  as  a  foreign 
bill  which  was  in  fact  an  inland  bill  {b)  ;  a  forged  Bank  of  Eng- 
land note  (c) ;  forged  bills  of  exchange,  whether  sold  with  or  with- 
out indorsement  {d).  But  money  paid  by  the  drawee  of  a  forged 
bill  to  a  bom  fide  holder  cannot  be  recovered  back  if  the  drawee 
has  so  conducted  himself  as  to  lead  the  holder  to  believe  that  he 
considered  the  signature  genuine  {e) ;  and  when  a  bill  becomes  due 
and  is  presented  for  payment,  and  the  money  is  paid  and  received 
in  good  faith,  the  money  cannot  be  recovered  if  such  an  interval  of 
time  has  elapsed  that  the  position  of  the  holder  may  have  been 
altered,  although  indorsements  on  the  bills  are  forgeries  (/).  A 
person  who  pays  a  bill  for  the  honour  of  the  supposed  indorser, 
upon  discovering  the  indorsement  to  be  a  forgery,  may  recover 
back  the  money  if  he  give  notice  of  the  forgery  in  time  to  preserve 
the  remedies  over  against  prior  parties  ((7).— The  transfer  of  a  bill 
without  indorsement  imports  no  guarantee  of  payment,  and  the 
buyer  receives  the  consideration  bargained  for  in  the  credit  of  the 
bill ;  therefore  the  money  paid  for  it  is  not  recoverable  merely  by 
reason  of  its  dishonour  (A).  But  bank  notes  and  bankers'  cheques 
are  exceptional  to  this  rule,  in  that  they  pass  for  money  upon  the 
credit  of  the  bearer ;  and  if  dishonoured  the  money  may  be 
recovered  back  as  paid  upon  a  consideration  which  fails,  subject  to 
presenting  them  for  payment  in  due  time,  and  giving  due  notice 
of  dishonour  (/). 

Money  paid  for  an  executed  consideration,  if  it  was  in  fact  the 
consideration  bargained  for,  cannot  be  recovered  back  merely  upon 
the  ground  that  it  proved  to  be  of  no  value  (/ ) :  as  money  paid 
for  the  use  of  a  supposed  patent,  which,  after  being  used  for  some 
yeai's,  was  discovered  to  be  invalid  (A). — So  where  the  consideration 
fails  by  the  fault  of  the  party  himself  the  money  paid  for  it  cannot 


(a)   Young  v.  Cole,  3  Bing.  N.  C.  724. 

\b)  Oompertz  v.  Bartlett,  2  E.  &  B. 
849. 

{c)  Leed»  Bank  v.  Walker,  11  Q.  B.  D. 
84  ;  52  L.  J.  Q.  B.  590. 

(d)  Jones  v.  Ryde,  5  Taunt.  488  ;  Our- 
ney  v.  Womersky,  4  E.  &  B.  133. 

{e)  Price  y.  Neale,  3  Burr.  1354. 

(/)  London  and  River  Plate  Bank  v. 
Bank  of  Liverpool,  (1896)  1  Q.  B.  7  ;  65 
L.  J.  Q.  B.  80. 

(y)  Wilkinson  v.  Johnton^  3  B.  &  C. 
428  ;  see  Byles  on  Bills,  9th  od.  324. 


(A)  Byles  on  Bills,  9fch  ed.  154.  See 
Miaa  ▼.  Currie,  1  Ap.  Ca.  554 ;  45  L.  J. 
Ex.  852. 

(i)  Rogers  v.  Langford,  1  C.  &  H.  637 ; 
Timmis  y.  Gihbins,  18  Q.  B.  722;  21 
L.  J.  Q.  B.  403. 

(j)  Latnert  v.  Heath,  15  M.  &  W.  486. 

(k)  Taylor  v.  Hare,  1  B.  &  P.  N.  R. 
260  ;  Lawes  v.  Purser,  6  E.  &  B.  930 ; 
26  L.  J.  Q.  B.  25 ;  Begbie  y.  Phosphate 
Manure  Co.,  1  Q.  B.  D.  679  ;  44  L.  J. 
Q.  B.  233. 
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be  recovered  back ;  as  the  price  of  an  annuity,  of  which  the  buyer       Ch.  I. 

neglected  to  register  the  memorial  required  by  the  statute  (/) ;  or       ^^'     ' 

the  price  of  shares  in  a  company  bought  on  the  Stock  Exchange  of 

which  the  buyer  neglected  to  obtain  registration  {m), — ^Upon  this  Freight  paid 

principle  freight  paid  in  advance  cannot  be  recovered  back  after  the  ^  ^^^^<^' 

voyage  has  commenced^  though  the  goods  are  lost  during  the 

voyage;  for  it  is  "the  uniform  though  perhaps  anomalous  rule 

that  the  money  to  be  paid  in  advance  of  freight  must  be  paid, 

though  the  goods  are  before  payment  lost  by  perils  of  the  sea ; 

and  cannot  be  recovered  back  after,  if  paid  before  the  goods  are 

lost  by  perils  of  the  sea"  (n).    But  advance  freight  stipulated  to 

be  paid  "  if  required  "  cannot  be  required  and  claimed  after  the 

goods  are  lost  (o). 

Money  cannot  be  recovered  back  upon  the  ground  of  a  merely  Partial 
partial  failure  of  the  consideration  for  which  it  was  paid :  a  pur-  ^^^^g^tion 
chaser  having  taken  possession  of  the  land  sold,  cannot  recover 
back  the  purchase-money,  though  the  vendor  fails  to  make  a  title, 
because  he  has  received  some  consideration  for  it  in  the  possession 
of  the  land  (p)  ;  and  under  a  contract  for  a  lease,  the  lessee  having 
taken  possession  cannot  recover  back  the  premium  paid,  though  the 
lessor  fails  to  grant  the  lease  (q) ;  the  remedy  in  such  cases  being 
by  action  for  the  breach  of  contract,  or  by  suit  for  rescission. — 
Where  goods  were  delivered  under  a  conti*act  of  sale  by  description 
and  the  price  was  paid,  and  the  buyer  used  a  greater  portion  than 
necessary  for  a  trial  of  the  quality  and  sold  another  portion,  it  was 
held  that  he  could  not  afterwards  repudiate  the  goods  as  not 
answering  the  description,  and  claim  a  return  of  the  price  (r).  So 
upon  a  sale  of  a  specific  chattel  with  a  warranty  of  quality,  a  mere 
breach  of  the  warranty  does  not  entitle  the  buyer  to  return  the 
chattel  and  recover  back  the  price  as  upon  a  total  failure  of  con- 
sideration ;  the  remedy  is  by  action  upon  the  warranty.  But  he 
may  be  entitled  to  do  so  by  express  stipulation  ;  and  he  may  do  so 
if  the  warranty  be  fraudulent  («).     In  an  action  for  the  price  the 


(/)  Siraton  v.  Jiattali,  2  T.  R.  366. 

(m)  Stray  v.  SuueU,  1  E.  &  E.  916 ; 
29  L.  J.  Q.  B.  115;  London  Founders' 
A»$.  T.  Clarke,  20  Q.  B.  D.  676  ;  67 
L.  J.  Q.  B.  291. 

(n)  Brett,  J.,  Allison  v.  Bristol 
Marine  Ins.,  1  Ap.  Ca.  226 ;  Byrne  v. 
SehiUer,  L.  R.  6  Ex.  319  ;  40  L.  J.  Ex. 
177. 

(o)  Smith  Y.  Fynum,  (1891)  1  Q.  B. 
742 ;  60  L.  J.  Q.  B.  621. 


{p)  Blackburn  v.  Smith,  2  Ex.  783 ;  18 
L.  J.  Ex.  187. 

(q)  Hunt  Y.  Silk,  6  East,  449. 

(r)  HamoTY,  Groves,  16  C.  B.  667; 
24  L.  J.  0.  P.  63. 

(«)  Sale  of  Goods  Act,  1893,  b.  53 ; 
SireH  V.  Blay,  2  B.  &  Ad.  466 ;  Gotnpertz 
Y.  Denton,  1  C.  &  K.  207;  Allen  y. 
Cameron,  1  0.  &  M.  840 ;  2  L.  J.  Ex. 
263;  Foulton  y.  Zattimore,  9  B.  &  C. 
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Pabt  I.       buyer  may  claim  a  reduction  by  reason  of  the  breach  of  warranty ; 
or  he  may  pay  the  price  and  maintain  a  separate  action  upon  the 
warranty  {i). 
Apportion-  If  the  consideration  is  severable  and  apportionable  to  the  money 

•onaideration.  P^'id,  a  part  failure  of  the  consideration  may  give  the  right  to 
recover  back  an  apportionate  part  of  the  price ;  as  where  goods  are 
sold  and  paid  for  by  weight,  and  the  goods  delivered  do  not  amount 
to  the  weight  invoiced  and  paid  for,  the  excess  of  money  paid  may 
be  recovered  back  (w).  A  premium  paid  on  a  policy  of  insurance 
on  which  no  risk  has  attached,  and  therefore  paid  for  a  considera- 
tion which  has  failed,  may  be  recovered  back ;  but  if  the  risk  has 
once  attached,  there  is  no  apportionment  of  the  premium  by  reason 
of  the  risk  ceasing  before  the  expiration  of  the  policy  (a?).  A 
premium  paid  upon  a  contract  of  apprenticeship  is  not  apportion- 
able upon  the  death  of  the  master  or  of  the  apprentice  during  the 
apprenticeship  (y) ;  nor  upon  a  failure  of  the  apprenticeship  by  the 
default  of  the  apprentice  (z).  But  in  the  articles  of  clerks  to 
solicitors,  the  court  may  apportion  the  premium  and  order  the 
return  of  a  part,  in  exercise  of  summary  jurisdiction  over  the 
solicitor  as  an  officer  of  the  court  (a).  Also  upon  a  dissolution  of 
partnership  the  court  may  apportion  a  premiiun  paid  upon  admis- 
sion, and  order  repayment  of  a  part  (b). 


Money  re- 
ceived by 
agent  from 
principal. 


Money  received  by  an  agent  from  his  principal  under  instruc- 
tions for  its  application,  upon  termination  of  the  agency  before 
the  money  is  applied,  whether  by  countermand  of  the  principal  (c*), 
or  by  repudiation  of  the  agent  (e/),  may  be  recovered  back  as 
money  received  to  the  use  of  the  principal.  But  so  long  as 
the  agency  subsists  the  claim  of  the  principal  for  non-compliance 
with  instructions  rests  upon  the  express  terms  of  the  agency ; 
and  the  money  is  held  under  the  instructions  and  not  simply 
to  the  use  of  the  principal  (e).     And,  therefore,  if  the  agent 


259;  Ueyicorth  v.  Hutchinson,  L.  R.  2 
Q.  B.  447 ;  36  L.  J.  Q.  B.  270. 

(0  Sale  of  Goods  Act,  1893,  s.  63 ; 
Bat'ia  v.  Hedget,  L.  R.  6  Q.  B.  687 ;  40 
L.  J.  Q.  B.  276. 

ill)  JDevaux  v.  CknioUy,  8  C.  B.  640 ; 
19L.  J.  C.  P.  71. 

(x)  Manefield,  0.  J.,  TyricY,  Fletcher, 
2  Cowp.  666 ;  Own  v.  Bruee,  12  East, 
225 ;  Bradford  v.  Symondson,  7  Q.  B.  D. 
456 ;  50  L.  J.  Q.  B.  582. 

(y)   Whincup  v.  Hughes,  L.  R.  6  C.  P. 


78 ;  40  L.  J.  0.  P.  104 ;  Femt  ▼.  Carr, 
28  C.  D.  409 ;  54  L.  J.  0.  479. 

{z)  Learoyd  ▼.  Brook,  (1891)  1  Q.  B. 
431 ;  60  L.  J.  Q.  B.  373. 

(a)  Ex  p.  Prankerd,  3  B.  &  Aid.  267  ; 
Exp.  BayUy,  9  B.  &  C.  691 ;  Re  Thomp- 
son, I  Ex.  864. 

{b)  See  ante,  p.  40. 

(c)  Bate  T.  Cartwriffht,  7  Pri.  640. 

{d)  Fletcher  v.  MarshaU,  16  M.  &  W. 
755. 

{e)  Ehrensperger  y.  Anderson,  8  Ex. 
148. 
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have  lost  the  money  pending  the  agency  bo  that  it  never  was  held       Ch.  I. 

by  him  to  any  other  use,  his  liability  is  for  negligence  in  the  exe- '. 1 

cation  of  the  agency ;  and  not  for  money  had  and  received  (/). 
— If  the  agent  misappropriate  the  money  by  paying  it  away  to  a 
third  party  who  receives  it  bond  fide  and  for  value  and  without 
notice  of  the  misappropriation,  the  principal  cannot  follow  the 
money  and  recover  it  from  the  latter  (g). 

Money  received  by  an  agent  from  a  third  party  for  a  principal  Money 
may  be  claimed  by  the  principal  as  money  received  to  his  use,  if  J||^^J  f^^^ 
there  be  a  subsisting  agency,  general  or  special,  to  receive  the  principal, 
money  on  his  account  (h).  If  there  be  no  subsisting  agency  for 
that  purpose,  the  money  cannot  be  claimed  by  the  person  for  whom 
it  is  paid,  until  the  agent  has  acknowledged  to  him  that  he  holds 
it  on  his  account  and  to  his  use  (t) :  as  in  the  case  of  money  paid 
to  a  banker  or  agent  for  payment  over  to  creditors  (k) ;  or  of 
money  paid  to  a  banker  to  meet  acceptances  of  bills  (/).  And  if 
such  acknowledgment  is  made  upon  condition,  an  action  for  money 
received  will  not  lie  until  the  condition  is  satisfied  (m).  A  claim 
for  money  received  cannot  in  general  be  made  upon  a  sub-agent 
who  receives  it  only  on  account  of  the  agent,  without  any  privity 
or  relation  to  the  principal  to  whose  use  it  is  paid  (w). — Money 
voluntarily  paid  to  an  agent  for  payment  over  to  a  principal  can 
be  recovered  back  from  the  agent  upon  any  such  ground  as 
mistake  or  failure  of  consideration,  only  so  long  as  it  remains  in 
his  possession ;  and  not  after  he  has  paid  it  over  or  accounted  for 
it  to  the  principal  according  to  his  instructions  bond  fide  and  with- 
out notice  of  any  claim  or  demand  upon  it  {o)  ;  but  merely 
crediting  the  principal  in  an  open  account  is  not  equivalent  to  pay- 
ment over  in  discharging  the  agent  for  the  above  purpose  (p). 
The  above  rule  does  not  apply  to  brokers  and  other  agents  acting 
for  undisclosed  principals,  who  ostensibly  contract  as  principals  on 


(/)  Parry  v.  Itoherts,  3  A.  &  E.  118. 

Q)  Thomson  v.  Clydesdale  JBk.,  (1893) 
A.  C.  282 ;  62  L.  J.  P.  0.  91.  See  ante, 
p.  55. 

(A)  Xt%  V.  Says,  5  A.  &  E.  648  ; 
2>e  Bwnales  y.  Fuller,  13  East,  690,  n. 

(t)  Williams  v.  Bverett,  14  East,  682 ; 
Wedlake  t.  SurUy,  1  C.  &  J.  B3 ;  Bar- 
lotce  T.  Broume,  16  M.  &  W.  126  ;  Hen- 
derson  ▼.  RothsehUd,  33  C.  D.  469 ;  56 
L.  J.  C.  471. 

(i)   Williams  ▼.  Everefiy  supra. 

(/)  Moors  Y.  BusheU,  27  L.  J.  Ex.  3 ; 
HiU  ▼.  Boyds,  L.  B.  8  Eq.  290;  38  L.  J. 


C.  538. 

[m)  Baron  v.  Husband,  4  B.  &  Ad. 
612;  Malcolm  y.  Scott,  5  Ex.  601; 
Hudson  y.  Bilton,  6  £.  &  B.  566;  26 
L.  J.  Q.  B.  27. 

in)  Stephens  v.  Badcoeh,  3  B.  &  Ad. 
354  ;  Cobb  y.  Beeke,  6  Q.  B.  930 ;  Neto 
Zealand  Co.  y.  Watson,  7  Q.  B.  D.  374 ; 
60  L.  J.  Q.  B.  433. 

(o)  Holland  v.  Jtussell,  3  B.  &  S.  14  ; 
32  L.  J.  Q.  B.  297  ;  Shand  v.  Grant,  15 
C.  B.  N.  S.  324 ;  Bee  £x  p.  Edwards,  13 
Q.  B.  D.  747. 

(p)  Cox  V.  Prentice,  3  M.  &  S.  344, 
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Past  I. 


Money 
reoeived  by 
stakeholder. 


their  own  account  (q).  And  in  the  case  of  the  solicitor  of  a  vendor 
receiving  the  deposit  under  a  contract  of  sale,  the  payment  is 
equivalent  to  immediate  payment  to  the  vendor,  and  no  action  will 
lie  to  recover  it  back  from  the  solicitor,  whether  he  has  paid  it  over 
or  not  (r). — ^But  money  obtained  by  an  agent  by  wrong  or  fraud 
may  be  recovered  back  from  him,  although  he  has  paid  it  over  or 
accoimted  for  it :  as  in  the  case  of  a  bailiff  obtaining  payment  by 
levying  an  execution  upon  the  goods  of  a  wrong  person  («) ;  or  a 
solicitor  obtaining  payment  of  costs  for  his  client  by  a  wrongful 
detainer  of  deeds  (/) ;  for  in  such  cases  the  money  is  paid  not 
simply  for  the  purpose  «f  paying  over  to  the  principal,  but  under 
the  constraint  or  inducement  of  the  wrong  or  fraud  (u).  The  prin- 
cipal may  also  be  liable  to  repay  the  money  wrongfully  or  fraudu- 
lently obtained,  if  implicated  in  the  wrong  or  fraud  (jr), — Money 
of  a  principal  wrongfully  or  fraudulently  obtained  from  the  agent, 
or  paid  away  by  the  agent  in  mistake,  may  be  recovered  back  in 
an  action  for  money  received,  at  the  suit  either  of  the  principal 
or  of  the  agent  (y). 

A  stakeholder  is  an  agent  with  whom  money  is  deposited  to 
abide  an  event  which  by  agreement  shall  decide  the  ownership : 
where  money  is  deposited  with  a  stakeholder  as  subscriptions  to  the 
stakes  of  a  horse  race,  to  be  decided  by  an  appointed  judge,  the 
person  claiming  the  stakes  as  winner  is  bound  to  show  a  decision 
of  the  judge  in  his  favour;  and  if  such  a  decision  has  become 
impossible  from  any  cause,  each  subscriber  may  recover  back  his 
own  stake,  as  upon  a  failure  of  consideration  (s).  An  action  will 
not  lie  against  the  stakeholder  to  recover  the  stakes  imtil  he  has 
notice  of  the  event,  by  which  the  money  becomes  held  by  him  to 
the  use  of  the  winner  (a), — ^An  auctioneer  receiving  a  deposit  from 
a  purchaser  is  in  the  position  of  a  stakeholder ;  he  holds  the  money 
for  payment  to  the  vendor  if  the  contract  is  completed,  and  to  the 
purchaser  if  the  contract  goes  off ;  and  in  the  meantime  neither 


(q)  Ketcall  v.  Tomliitgon,  L.  R.  6  C.  P. 
405  ;  JDaiU  v.  Lloyd,  12  Q.  B.  631. 

(r)  Ellis  Y.  Goulton,  (1893)  1  Q.  B. 
350  ;  62  L.  J.  Q.  B.  232. 

(«)  Snotcdon  v.  Davis,  1  Taunt.  359. 

(0  Smith  V.  Sleap,  12  M.  &  W.  585 ; 
Oates  Y.  Hudson,  6  Ex.  346. 

(u)  See  aboYe  cases ;  and  see  Sx  p, 
Edwards,  13  Q.  B.  D.  747. 

(jr)  See  Swire  y.  Francis,  3  Ap.  Ca. 
106;  47  L.  J.  P.  0.  18;  Chapleo  y. 
Brunswick  Building  Soc,,  6  Q.  B.  D.  696; 


50  L.  J.  Q.  B.  372 ;  Barwick  y.  English 
Joint  Stock  Bank,  L.  R.  2  Ex.  259  ;  36 
L.  J.  Ex.  174. 

(y)  Holt  Y.  Elg,  1  E.  &  B.  795 ;  Colo- 
nial Bank  y.  Exchange  Bank,  11  Ap.  Ca. 
84 ;  55  L.  J.  P.  C.  14. 

(a)  Bines  y.  JFolfe,  L.  R.  2  P.  0.  280 ; 
Sadler  y.  Smith,  L.  R.  5  Q.  B.  40 ;  39 
L.  J.  Q,  B.  17. 

(a)  JTilkinson  v.  Qodefroy,  9  A.  &  E. 
536. 
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party  alone  has  any  control  over  the  money,  or  can  vary  the  terms       Ch.  I. 
upon  which  it  is  held  {b).    The  solicitor  of  a  vendor  receiving  a       *^* 


deposit  from  the  purchaser  upon  the  sale  of  an  estate,  holds  it  pre- 
sumptively for  the  vendor,  and  not  as  stakeholder;  unless  it  is 
paid  to  him  upon  the  express  terms  of  holding  it  as  stakeholder  to 
abide  the  event  of  the  sale  (c). 

A  trustee  who  has  received  trust  money  is  considered  as  absolute  Money 
owner  at  law,  and  is  accountable  only  in  equity  by  enforcing  execu-  J^J;^^ 
tion  of  the  trust.  "  No  action  at  law  for  money  had  and  received 
can  be  maintained  against  him,  though  he  has  money  in  his  hands, 
which,  under  the  terms  of  the  trust,  he  ought  to  pay  over  to  the 
cestui  que  fjiisf,  but  which  he  still  holds  in  the  character  of  trustee 
only.  If,  indeed,  the  trustee  by  appropriating  a  sum  as  payable 
to  the  cestui  que  trust  or  otherwise,  admits  that  he  holds  it  to  be 
paid  to  the  cestui  que  trust  and  for  lus  use,  the  character  of  the 
relation  between  the  parties  is  changed,  and  the  trustee  does  not 
hold  it  as  a  trustee,  properly  so  called,  but  as  a  receiver,  for  the 
plaintiff's  use,  who  may  then  maintain  an  action  at  law  for  money 
had  and  received,  founded  upon  the  appropriation  to  his  use  and 
the  liability  thence  arising  "  (d), 

A  person  receiving  money  under  a  statutory  liability  to  pay  it 
over  to  another,  without  any  discretion  as  to  its  application,  is  not 
in  the  position  of  a  mere  trustee,  and  is  liable  to  an  action  for 
money  received  by  the  party  entitled ;  as  the  churchwardens  of 
district  churches  appointed  by  the  statute  to  receive  the  rents  of 
the  seats  and  pay  the  salaries  of  the  minister  and  clerk  (e), — ^An  Money 
executor  or  administrator  is  in  the  position  of  a  trustee  for  the  ^^tor 
purpose  of  administering  the  estate  of  the  deceased,  and  therefore 
the  legacies  or  distributive  shares  payable  out  of  the  estate  are  not 
recoverable  at  law  as  debts  (/).  But  after  an  executor  has 
admitted  to  the  legatee  that  he  has  received  the  money  and  holds 
it  to  his  use,  the  legatee  may  recover  it  from  him  upon  the  personal 
admission  in  an  action  for  money  received  {g). 

(b)  Gray  v.  Outteridge,  1  Man.   &  R.       hill,  23  L.  J.  Q.  B.  23. 

654  ;  Barington  t.  Hoggait,  1  B.  &  Ad.  (^)  xfoyrf  r.  Burrup,  L.  R.  4  Ex.  63  ; 

577.  38  L.  J.  Ex.  26. 

(c)  Mlia  V.  Goulton,  (1893)   1  Q.  B.  (/)  Deeka  v.   Strutty  5  T.  R.   690  ; 
350 ;  62  L.  J.  Q.  B.  232.                               Jone»  v.  Tanner,  7  B.  &  C.  642. 

{d)  Fer  eur.  Edwards  v.  Zoumdes,  1  E.  (g)  Hart  v.  Minors,  2  C.  &  M.  700 

&  B.  89 ;  22  L.  J.  Q.  B.  107  ;  Fardoe  v.  Topham  v.  Morecraft,  8  E.  &  B.  972 

1Vm»,  16  M.  &  W.  461  ;  JRoper  v.  Sol-  Harding  v,  Harding,  17  Q.  B.  D.  442 

landy  3  A.  &  £.  99 ;  Howard  ▼.  Broum-  55  L.  J.  Q.  B.  462. 
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CONTBACl'S  IMPLIED  IN  LAW, 


PaetI. 

Transactions 
equivalent 
to  receipt 
of  money. 


The  implied  debt  for  money  received  for  the  use  of  another  may 
arise  from  reoeiving  that  which,  for  the  purpose  in  question,  is 
received  as  equivalent  to  money  (A)  :  as  foreign  money  (t) ;  simis 
admitted  in  account  as  received  (k) ;  sums  entered  as  received  in  an 
account  rendered  by  an  agent  to  his  principal  (/) ;  a  banker's 
cheque  or  a  bank  note  received  as  money ;  unless  afterwards  dis- 
honoured, and  due  notice  of  dishonour  given  (w). — But  a  bill  of 
exchange  cannot  be  charged  as  money  received  before  it  is  due, 
though  the  bill  itself  may  be  recoverable,  and  though  it  has  been 
paid  into  a  banker  and  credit  received  on  account  (n).  And  the 
mere  drawing  of  a  bill,  which  was  paid  by  the  drawee  to  the 
holder,  is  not  alone  sufficient  evidence  of  money  received  by  the 
drawer  (o). — Goods  or  stock  or  securities  for  money  cannot  be 
charged  as  money  received,  imless  in  fact  sold  or  exchanged  and 
converted  into  money  {p). 


§  3.  Debts  implied  upon  Accounts  stated. 

PAOB 

Account  stated— implied  promise  to  pay • 74 

Certainty  of  liability  and  of  amount— admission  of  liability    ....  75 
Validity  of  debt  in  support  of  account  stated— consideration  of 
debt— debt  not  enforceable  by  statute — debt  barred  by  Statute 

of  Limitations — debt  under  unstamped  ag^reement 75 
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Account  stated  of  cross  demands— re-opening  of  settled  account . .  77 
Form  of  account  stated— statement  under  seal— bills  of  exchange 

and  promissory  notes     ♦ 78 
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Account 
stated. 


Upon  an  admission  of  money  being  due  and  payable  a  promise 
to  pay  the  amount  is  implied  in  law ;  which,  imder  the  old  system 
of  pleading,  was  technically  charged  as  a  distinct  debt  "for 
money  found  to  be  due  from  the  defendant  to  the  plaintiJBE  on  an 


i! 


(A)  See  antey  p.  6U 

(t)  Ehrensperger  t.   AncUrwn^   3  ii*x. 

Ik)  BittUtton  ▼.  Cooper,  14  M.  &  W. 
399  ;  Standish  v.  Itoss,  3  Ex.  527;  Ziicm 
V.  Jones,  6  Q.  B.  949 ;  Gingell  v.  Furkins, 
4  Ex.  720. 

(I)  Shaw  V.  Pieion,  4  B.  &  C.  716;  see 
Bum  V.  BoUand,  1  C.  &  M.  130. 


(m)  Pickard  y.  Banks,  13  East,  20; 
Spratt  v.  HobhotWy  4  Bing.  173 ;  Wil- 
kinson V.  Godefroy,  9  A.  &  E.  636  ; 
Timmis  v.  Oibbins,  18  Q.  B.  722 ;  21 
L.  J.  Q.  B.  403. 

(ft)  Atkins  T.  Otcen,  4  A.  &  E.  819. 

(o)  Seoti  y.  Miller,  3  Bing.  N.  G.  811. 
{p)  See  ante,  p.  62. 
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acoount  stated  between  them  ^'  (a),  ''  An  account  stated  is  nothing 
more  than  the  admission  of  a  balance  due  from  one  party  to 
another ;  and  that  balance  being  due  there  is  a  debt.  The  state- 
ment of  the  acoount  and  admission  of  the  balance  implies  a  promise 
in  law  to  pay  it "  (6). 


Ch.  I. 

Sect.  II. 


"  In  order  to  constitute  an  account  stated  there  must  be  a  state-  Certainty  of 
ment  of  some  certain  amount  of  money  being  due"  (c).  There  j^ount.*^" 
must  be  at  least  one  item  for  which  a  certain  sum  is  admitted, 
and  there  may  be  several  items ;  and  the  statement  of  the  accoxmt 
raises  an  implied  debt  as  to  each  item  contained  in  it  severally  (d). 
A  statement  by  a  person  that  he  thinks  he  is  indebted  in  a 
certain  amount  {e) ;  or  merely  that  he  had  received  a  sum  of 
money  (/);  or  an  offer  to  pay  a  smaller  sum  of  money  in 
answer  to  a  claim  for  a  larger  sum  {g) ;  or  the  statement  of  a 
debt  subject  to  arbitration  as  to  amount  and  liability  (A),  is  not 
sufficiently  certain  to  support  an  action  on  an  account  stated. — 
Where  the  debtor  charired  in  an  aocoimt  objected  to  one  item  Admusion  of 
only,  he  was  taken  to  admit  the  rest  of  the  account  (t) ;  so  ^' 
where  the  debtor  paid  money  on  acoount  and  said  he  would 
pay  the  remainder  (k) ;  and  where  the  debtor  referred  the  creditor 
to  his  agent  for  payment  of  the  account  (/).  Where  a  creditor 
authorised  his  debtor  to  pay  to  a  third  party  a  certain  sum 
as  due  on  a  certain  account,  which  the  debtor  agreed  to  do,  there 
was  held  to  be  a  binding  accoimt  stated  between  them  as  to  the 
amount  of  the  debt(m).  The  payment  of  interest  on  a  specified 
debt  operates  as  an  account  stated  of  the  debt,  as  being  presump- 
tively unpaid  (w).  But  an  admission  made  by  a  witness  in  legal 
proceedings  under  compulsory  examination  is  not  chargeable 
against  him  as  an  account  stated  (o). 


An  account  stated  produces  only  eLpn'md  facie  liability;  which  Validity  of 
may  be  rebutted  by  disputing  the  debts  charged  in  the  account  {p) :  g^pport  of 


(a)  See  aniej  p.  42. 

{b)  Abinger,  O.  B.,  Iroitiff  v.  Vciteh, 
3  M.  &  W.  106  ;  7  L.  J.  Ex.  25. 

(e)  Parke,  B.,  Hughes  v.  Thorpe^  5 
M.  &  W.  667. 

{d)  Knotclet  v.  MieheU,  13  East,  249  ; 
Highmore  ▼.  Primrose,  5  M.  &  S.  66 ; 
Wrag  ▼.  Miiesione,  5  M.  &  W.  21 ;  Lane 
Y.  Mill,  18  Q.  B.  252  ;  21  L.  J.  Q.  B. 
318 

[e)  Hughes  y,  Thorpe,  5  M.  &  W.  656. 


(/)  Thteker  v.  Barrow,  7  B.  &  0.  623. 
Q)   fFagtnan  ▼.  Milliard,  7  Bing.  101. 
(h)  Baker  v.  Heard,  6  Ex.  959. 
(t)  Chisman  v.  Count,  2  Man.  &  G.  307. 
(k)  Peacock  y.  Harris,  10  East,  104. 
(/)  Porter  v.  Cooper,  1  a  M.  &  R.  387. 
(m)  Oretton  v.  Mees,  7  0.  D.  839. 
In)  Perry  y.  Slade,  8  Q.  B.  115. 
(o)  Tucker  v.  Barrow,  7  B.  &  C.  623. 
(p)  Abinger,  0.  B.,  Lubbock  v.  Tribe, 
3  M.  &  W.  612. 
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account 
stated. 


Consideration 
of  debt. 


Debt  not 
enforceable 
by  statute. 

Debts  barred 
hj  Statute  of 
limitations. 


Debt  under 

unstamped 

agreement. 


as  by  showing  that  there  was  a  mistake  in  the  statement  of  the 
account  (q) ;  or  that  the  debt  charged  was  incurred  under  a 
mistake  (r) ;  or  that  it  was  a  future  or  contingent  debt  not  yet 
due,  as  a  security  given  for  a  deposit  upon  an  incomplete  contract 
of  sale  («).  But  an  account  stated  by  two  jointly  is  not  avoided 
by  showing  that  one  of  them  contracted  only  as  surety  for  the 
other  {f), — So,  it  may  be  shown  that  a  debt  stated  in  the  account 
was  void  for  want  of  consideration,  or  that  the  consideration  failed 
or  was  illegal;  as  that  the  account  was  stated  of  a  debt  for  the  remu- 
neration  of  the  professional  services  of  a  barrister  (m)  ;  or  of  a  debt 
for  a  solicitor's  costs  for  which  no  signed  bill  had  been  delivered  (a?)* 
The  effect  of  an  account  stated  may  also  be  avoided  by  showing 
that  the  debt  was  claimed  under  a  contract,  which  was  then  exe- 
cutory, and  upon  which  no  action  could  be  brought  for  want  of 
statutory  requirements  (y). — An  account  stated  or  admission  of  a 
debt  barred  by  the  Statute  of  Limitations  must  be  stated  in  the 
form  required  by  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14),  s.  1,  which 
enacts  that  no  acknowledgment  or  promise  is  sufficient  to  take  a 
debt  out  of  the  statute  unless  made  in  writing  signed  by  the  party 
chargeable  (z). — An  account  stated  in  writing  does  not,  as  such, 
require  a  stamp,  though  it  may  be  evidence  of  an  antecedent 
agreement  (a).  And  it  is  no  answer  to  a  claim  upon  an  account 
stated  that  the  debt  accrued  due  under  a  written  agreement  which 
could  not  have  been  put  in  evidence  for  want  of  a  stamp  if  the 
consideration  is  executed,  leaving  only  the  debt  unpaid  (6).  But 
if  the  document  relied  upon  as  an  account  stated  requires  a  stamp, 
as  in  the  case  of  a  bill  of  exchange  or  a  promissory  note,  it  must 
be  duly  stamped  in  order  to  be  admissible  (c). 


Account 
stated  of 
equitable 
debts. 


An  account  may  be  stated  of  an  equitable  debt,  thereby  making 
it  primd  fade  recoverable  as  a  legal  claim.  "  When  there  is  no 
trust  to  execute  except  that  of  paying  over  money  to  the  cestui  que 


{q)  Thomas  v.  Hawkes,  8  M.  &  W.  140. 

(r)  Gottgh  v.  Findon,  7  Ex.  48. 

(«(  Lemere  v.  Elliott,  6  H.  &  N.  656 ; 
30  L.  J.  Ex.  350  ;  Jacobs  v.  Fisher,  1 
C.  B.  178  ;  Wilson  v.  Wilson,  14  C.  B. 
616;  23  L.J.  C.  P.  137. 

(0  Buck  V.  Hurst,  L.  R.  1  C.  P.  297. 

(«)  Kennedy  v.  Brown,  13  C.  B.  N.  S. 
677;  32  L.J.  C.  P.  137. 

(x)  Brooks  V.  Boekett,  9  Q.  B.  847  ; 
Seadding  y.  EyUs,  9  Q.  B.  858 ;  Bridg- 
man  y.  Dean,  7  Ex.  199 ;  21  L.  J.  Ex. 
90. 


(y)  Falmouth  v.  Thomas,  1  C.  &  M. 
89 ;  2  L.  J.  Ex.  67.  And  see  post, 
Pt.  I.,  Chap.  V. 

(z)  Jones  V.  Byder,  4  M.   &  W.  32 ; 

7  L.  J.  Ex.  216 ;  Cottam  v.  Partridge, 
4  Man.  &  G.  271 ;  Clark  v.  Alexander, 

8  Scott,  N.  R.  147. 

(a)  Beeching  v.  Westbrook,  8  M.  &  W. 
411. 

(b)  Be  Teignmouth  Shipping  Ass.,  L.  R. 
14  Eq.  148  ;  41  L.  J.  C.  679. 

(<:)  Green  v.  Davies,  4  B.  &  C.  235  ; 
Jones  Y.  BydeTf  supra. 
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trusty  the  trustee  by  his  conduct,  as  for  instance  by  admission  that        Ch.  I. 

he  has  money  to  be  paid  over,  or  by  settling  accounts  on  that  ! — L 

footing,  may  make  himself  liable  to  an  action  at  law  at  the  suit  of 
the  cestui  q^ie  trtisfy  for  money  had  and  received  or  for  money  due 
on  account  stated"  {d).  So  v^here  upon  a  dissolution  of  partner- 
ship the  partners  account  together  and  strike  a  balance,  it  may  be 
recovered  in  an  action  upon  such  account  {e). 

An  account  stated  of  a  present  debt  implies  a  promise  to  pay  in  Account 
prcesenti,  and  will  not  support  a  promise  to  pay  at  a  future  date,  future  debts, 
without  a  new  consideration  (/).  An  axscount  may  be  stated  of  a 
debt  payable  at  a  future  time,  or  at  a  particular  place,  or  upon 
some  condition ;  and  there  is  then  no  liability  until  the  time  has 
elapsed  or  other  condition  has  been  fulfilled  (g).  Thus  a  bill  of 
exchange  is  evidence  of  an  account  stated  between  immediate 
parties,  which  is  not  absolute  until  the  bill  is  dae,  and  which  is 
subject  by  law  to  the  conditions  of  due  presentment  and  notice  of 
dishonour  {h). 

An  account  stated  of  items  on  both  sides,  importing  an  agree-  Account 
ment  to  set  off  the  items  on  one  side  against  the  items  on  the  ^^oss 
other,  and  to  leave  the  balance  only  due,  is  equivalent  to  payment  demands. 
of  the  debts  to  the  extent  of  the  set-off ;  and  the  discharge  of  the 
cross  demands  is  a  sufficient  con^deration  to  support  the  debt  for 
the  balance  (t).   A  mere  open  account,  without  striking  the  balance 
and  agreeing  to  set  off  the  cross  items,  has  no  such  effect  in  pay- 
ment; and  it  leaves  the  items  open  to  dispute  (A).     And  in  an 
account  stated  of  items  all  on  one  side,  payment  of  a  less  sum 
operates  only  pro  tanto  of  what  is  in  fact  due,  there  being  no  con- 
sideration for  giving  up  the  balance  (/). 

An  account  of  cross  items  as  above,  leaving  only  the  balance  Keopenmg 
due,  cannot  be  disputed  merely  upon  the  ground  that  some  of  the  stated'^* 
items  taken  as  paid  were  not  recoverable  in  an  action :  as  a  debt 
payable  under  a  contract  unenforceable  by  reason  of  not  satisfying 


(rf)  Per  eur.  Pardoe  v.  Price,  16  M.  & 
W.  458  ;  Moper  t.  Holland,  3  A.  &  E. 
99  ;  Botcard  t.  Brotvnhill,  23  L.  J.  Q.  B. 
23 

[e]  Fogter  v.  Allamon,  2  T.  E.  479 ; 
Wray  ▼.  Mlletione,  6  M.  &  W.  21. 

(/)  Mopkins  ▼.  Logan,  6  M.  &  W.^41 . 
See  post.  Ft.  III.,  Chap.  I. 

iff)  Wheatley  ▼.  Williamt,  I  M.  &  "W. 
633  ;  and  see  ante,  p.  76,  n.  («). 

(A)  Burgh  V.  Legge^  6  M.  &  TT.  418 ; 


Fryer  ▼.  Boe,  12  C.  B.  437. 

(t)  Ashby  V.  James,  11  M.  &  W.  542  ; 
12  L.  J.  Ex.  296  ;  Callander  v.  Seward, 
10  C.  B.  290  ;  19  L.  J.  C.  P.  312. 

{k)  WiUiama  v.  Griffiths,  2  0.  M.  &  R. 
45 ;  Cottam  r.  Partridge,  4  Man.  &  Ot. 
271;  11  L.J.  C.  P.  161. 

(/)  Smith  V.  Page,  15  M.  &  W.  683  ; 
Perry  v.  Aittcood,  6  E.  &  B.  691  ;  26 
L.  J.  Q.  B.  408. 
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Pabt  I.  statutory  requirements  (m) ;  or  a  debt  barred  by  the  Statute  of 
Limitations,  which  may  be  paid,  though  it  cannot  be  revived  by  an 
account  stated  unless  stated  in  the  form  required  to  satisfy  the 
statute  9  Geo.  4,  c.  14  (w).  But  if  any  of  the  items  are  such  that, 
though  actually  paid  over,  they  might  be  recovered  back  upon  a 
failure  of  consideration,  or  as  paid  under  a  mistake  of  fact,  or 
under  fraud  or  illegality  or  other  sufficient  ground,  the  account 
may  then  be  reopened  as  to  such  items  (o). — The  court  has  a 
general  jurisdiction  to  open  settled  accounts,  in  whole  or  in  part, 
upon  the  ground  of  substantial  error  or  fraud  {p)  ;  or  it  may 
give  liberty  merely  to  surcharge  and  falsify  {q).  An  account 
stated  has  generally  no  effect  as  regards  omissions  from  the 
account  (r). 


Form  of 
account 
stated. 


Aocoont 
stated  in 
deed. 


BiUof 
Exchange. 


An  account  stated  may  be  in  writing,  or  by  oral  statement. 
An  oral  statement  is  admissible  in  evidence,  though  there  is  a 
statement  in  writing  of  the  same  debt,  and  though  the  debt 
arises  out  of  a  written  agreement  (s). — ^An  accoimt  stated  or 
admission  of  a  debt  contained  in  a  deed  under  seal,  from  which 
a  promise  to  pay  can  be  implied,  constitutes  a  covenant  or 
contract  under  seal,  and  not  a  simple  contract  debt  (t)  ;  and 
if  the  debt  was  originally  a  simple  contract  debt,  it  would  in 
general  become  merged  in  the  superior  security  (m).  An  account 
stated  of  a  debt  due  under  a  deed  does  not  of  itself  create  a  new 
simple  contract,  but  merely  ascertains  the  amount  due  under  the 
contract  tmder  seal  {x).  If  the  account  contains  other  items 
besides  that  due  under  the  deed,  a  new  contract  may  be  implied  to 
pay  the  balance  of  the  account,  upon  the  principle  above  stated  of 
the  cross  items  operating  in  payment  (y). 

A  bill  of  exchange  or  promissory  note  is  evidence  of  an  account 
stated  between  immediate  parties  (z).  And  the  account  so  stated 
is  of  a  debt  according  to  the  tenor  of  the  instrument  (a).  An 
indorsement  in  blank,  which  makes  the  instrument  payable  to 


(m)  Zayeoek  t.  JPiekks,  4  B.  &  S.  497  ; 
33  L.  J.  Q.  B.  43. 

(n)  See  antgj  p.  76,  n.  (z). 

(o)  Mose  V.  Savory y  2  Bing.  N.  C.  145. 

Ip)  AUfrsy  ▼.  Allfrey,  1  Mac.  &  Q-. 
87  ;  Williamson  v.  Barbour,  9  0.  D.  629 ; 
60  L.  J.  0.  147. 

(2)  Geihing  v.  KeighUy,  9  C.  D.  647  ; 
48  L.  J.  C.  46. 

(r)  DaiU  Y.  Lhyd,  12  Q.  B.  631. 


(«)  Singleton  v.  Barrett,  2  C.  &  J.  368 ; 
Newhall  v.  Holt,  6  M.  &  W.  662. 

(0  SaUoun  ▼.  Houston,  1  Bing.  433 ; 
Courtney  v.  Taylor,  6  Man.  &  5.  851 ; 
12  L.  J.  C.  P.  330. 

(«)  See  post,  Pt.  rV.,  Chap.  IX. 

Ix)  Middleditch  v.  EUis,  2  Ex.  623. 

(y)  Foster  y.  Allanson,  2  T.  R.  479. 

(i)  Perry  v.  Slade,  8  Q.  B.  116. 

(a)  See  ante,  p.  77,  n.  (A). 
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bearer,  does  not  carry  with  it  an  account  stated  with  the  bearer        Ch.  I. 

as  such  (6).      Such  instruments  are  not  admissible  evidence  of  an  ' 

account  stated  unless  properly  stamped  (r).     But  an  unstamped 

bill  is  admissible  to  defeat  an  account  stated  of  the  amount  of  the 

bill,  on  the  ground  that  it  is  void  for  want  of  a  stamp  (d), — ^An 

I  O  U  is  evidence  of  an  account  stated  by  the  person  signing  with 

the  person  to  whom  it  is  addressed  (e) ;  and  if  it  is  not  addressed, 

then  presumptively  with  the  person  producing  it,  in  the  absence  of 

evidence  to  the  contrary  (/).    It  is  no  evidence  of  the  nature  of 

the  debt  {g).    It  may  be  rebutted  by  showing  that  there  was  in 

fact  no  debt  to  found  the  admission,  as  an  I  0  TT  given  by  way 

of  deposit  on  an  executory  contract  of  sale  (A). 

An  account  stated  as  a  cause  of  action  must  be  made  to  the  The  parties 
plaiutifi  himself  or  to  his  agent  (*).     It  is  not  sufficient  if  made  gtated?^*^^ 
to  a  stranger ;  nor  can  a  stranger  take  advantage  of  it  {k).    But 
an  administrator  may  rely  upon  an  admission  of  debt  made  in 
favour  of  the  deceased's  estate  before  obtaining  the  letters  of 
administration  (/). — The  admission  must  be  made  by  the  defen- 
dant himself  or  his  agent  (m).    An  arbitrator  is  not  an  agent  for 
this  purpose  and  therefore  his  award  of  a  sum  to  be  paid  will  not 
operate  as  an  account  stated  (n). — The  account  stated  must  be 
made  by  the  defendant  to  the  plaintiff  in  the  same  relative  rights 
in  which  the  debt  is  charged  {o). 


(b)  Burmester  v.  Hogarth,  11  M.  &  W. 
97. 

(c)  Ante,  p.  76,  n.  (e). 

{d)  Smart  v.  Nokes,  6  Man.  &  G.  911. 

(e)  Buck  ▼.  Burst,  L.  R.  1  C.  P.  297. 

(/)  Curtis  V.  JRickards,  1  Man.  &  G. 
46  ;  Douglas  y.  Hohne,  12  A.  &  E.  641. 

(^)  Fesenmayer  v.  Adeoek,  16  M.  &  "W. 
449. 

(A)  Jacobs  V.  Fisher,  1  C.  B.  178  ; 
Wiison  T.  TTtlson,  14  C.  B.  616;  23 
L.  J.  0.  P.  137 ;  Lsntere  t.  Flliolt,  6 
H.  &  N.  656 ;  30  L.  J.  Ex.  350. 


(0  Tarbuck  v.  Bispham,  2  M.  &  W. 
2  ;  6  L.  J.  Ex.  49 ;  Bates  ▼.  Townley, 
2  Ex.  152 ;  19  L.  J.  Ex.  339 ;  Grmidg 
y.  Ibumsend,  36  W.  R.  631. 

(k)  Miller  v.  Douglas,  66  L.  J.  C.  67. 

(/)  Be  Teignmouth  Shipping  Ass.,  L.  R. 
14  Eq.  148  ;  41  L.  J.  C.  679. 

(m)  Chisman  y.  Count,  2  Man.  &  G. 
307. 

(n)  Bates  y.  Toumley,  2  Ex.  162. 

(o)  FeUh  V.  Lyon,  9  Q.  B.  147 ;  Barker 
y.  Birt,  lOM.  &W.  61. 
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§  4.  Debts  implied  from  Judgments  of  Inferior  and  Foreign 

Courts  and  on  Foreign  Statute. 

FAQB 

Jadgmcnt  debts— jadgments  of  courts  of  record — of  inferior 
courts— of  County  Courts — removal  of  judgment  of  inferior 
court 80 

Foreign  judgments — Irish,  Scotch,  and  colonial  judgments — 
Judgments  Extension  Act 81 

Finality  and  certainty  of  judgment — pendency  of  appeal — judg- 
ments in  equity— orders  of  court  82 

Effect  of  judgment  in  estoppel — of  foreign  judgment — grounds 
of  avoidance  of  foreign  judgment 83 

Debt  on  foreign  statute 85 


Judgment 
debts. 


Courts  of 
record. 


Judgment  of 

inferior 

court'. 


Removal  of 
judgment  of 
inferior 
court. 


The  judgment  of  a  court  of  competent  jurisdiction,  adjudicating 
a  certain  sum  of  money  to  be  due  from  one  person  to  another, 
implies  a  debt ;  and  the  judgment  may  be  enforced  not  only 
by  execution  of  the  ordinary  process  of  the  court,  but  also  by  an 
action  of  debt  upon  the  judgment  (ff). — Debts  created  by  judg- 
ments of  a  court  of  record  are  contracts  of  record,  and  are, 
therefore,  treated  hereafter  as  contracts  of  that  class  {b).  But  it  is 
not  every  order  of  a  court  awarding  a  sum  of  money  to  be  paid 
that  amounts  in  law  to  a  judgment  (r). 

An  action  of  debt  lies  at  common  law  upon  a  judgment  of  an 
inferior  court ;  as  formerly  upon  the  judgment  of  the  County 
Court  (^^).  But  an  action  will  not  lie  upon  a  judgment  of  the 
statutory  County  Courts  established  by  the  County  Courts  Acts, 
because  such  an  action  would  be  inconsistent  with  the  remedies  on 
the  judgment  provided  by  those  Acts  (e). 

By  the  1  &  2  Vict.  c.  110,  s.  22,  a  judgment,  or  order  for  the 
payment  of  money,  of  any  inferior  court  of  record  may  be 
removed  into  a  superior  court  by  order  of  a  judge  of  that  court ; 
and  thereupon  such  judgment  or  order  shall  be  of  the  same  effect, 
and  all  proceedings  may  be  taken  thereupon,  as  if  such  judgment 
or  order  had  been  originally  recovered  or  made  in  the  superior 
court.  The  statute  gives  power  to  remove  the  judgment  for  the 
purpose  of  execution  only ;  it  gives  no  jurisdiction  to  the  superior 
court  to  inquire  into  the  merits  or  into  the  regularity  of  the  pro- 


(a)  Eodwlly.  Baxter,  E.  B.  &  E.  884  ; 
28  L.J.  Q.  B.  61. 

(*)  Seepo*/,  Pt.  I.,  Chap.  III. 

\c)  Carpenter  v.  Thornton,  3  B.  &  Aid. 
622  ;  Westmoreland  Slate  Co.  v.  Feildeti, 
(1891)  3  Ch.  15  ;  60  L.  J.  C.  680. 


{d)  Williamt  V.  Jones^  13  M.  &  W. 
628. 

(e)  Berkeley  v.  Elderkin,  1  E.  &  E. 
805  ;  22  L.  J.  Q.  B.  281 ;  Auttin  v. 
Milh^  9  Ex.  288  ;  23  L.  J.  Ex.  40. 
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oeedings  in  the  court  below  (/).     It  does  not  apply  to  judgments       Ch.  I. 

of  the  statutory  County  Courts  {g).     But  by  the  County  Courts  ^^ '. 

Act,  1888,  8.  151,  a  judge  of  the  High  Court  may,  in  the  cases 
therein  provided,  order  the  removal  of  a  judgment  of  the  County 
Court  into  the  High  Court  for  the  purpose  of  execution  ;  "  but  no 
action  shall  be  brought  upon  such  judgment." — By  the  Inferiar 
Courts  Judgment  Extension  Act,  1882,  ss.  4,  5,  a  certificate  of  a 
judgment  of  any  inferior  court  of  England,  Scotland  or  Ireland 
may  be  registered  in  a  County  Court  for  execution  within  the 
jurisdiction  of  the  court  in  the  same  manner  as  if  the  judgment 
had  been  obtained  in  the  court  in  which  the  certificate  shall  be  so 
registered. 

Upon  the  same  principle  where  the  judgment  of  a  foreign  court  Foreign 
has  adjudicated  the  payment  of  a  certain  sum,  a  debt  is  implied  in  ^^  ^^^^ 
law  which  may  be  enforced  by  action    in  the    courts  of  this 
country  {h) ;  and  the  judgment,  not  being  matter  of  record  in 
this  country,  is  merely  evidence  of  a  simple  contract  debt  (i). — The  iriah, 
judgments  of  the  Irish,  Scotch,  and  colonial  courts  are  considered  ^^^^^f^^ 
as  foreign  judgments  for  this  purpose,  and  raise  an  implied  simple  judgments, 
contract  debt  {k)  for  the  sum  adjudged  to  be  due,  upon  which  an 
action  maybe  maintained  in  the  English  courts  (/). — By  the  Judg-  Judgments 
ments  Extension  Act,  1868,  s.  1,  a  certificate  of  a  judgment  in  any  J^^^^^^ 
of  the  superior  courts  in  Ireland  and  in  Scotland  for  any  debt, 
damages  or  costs  may  be  registered  in  England,  and  '^  shall  from 
the  date  of  such  registration  be  of  the  same  force  and  effect,  and 
all  proceedings  shall  and  may  be  had  and  taken  on  such  certificate 
as  if  the  judgment  of  which  it  is  a  certificate  had  been  a  judgment 
originally  obtained  or  entered  up  on  the  date  of  such  registration 
as  aforesaid,  in  the  court  in  which  it  is  so  registered" (;;^).     And 
the  Act  gives  a  corresponding  effect  to  a  certificate  of  a  judgment 
of  the  superior  courts  of  England  when  registered  in  Ireland  or 
Scotland.    Under  the  Supreme  Court  of  Judicature  Act,  1879, 
ss.  4,  6,  judgments  are  now  registered  in  the  central  office  of  the 
Supreme  Court. 

(/)   WiUiama  v.  BoUand,  1  0.  P.  D.  (•)   Walker  y.  Witter,  1  Dougl.  1. 

227 ;    and  see  the  Borough  and  Local  m  phillpott  v.  Adams,  7  H.  &  N. 

Cknirts  of  Record  Act,  1872,  s.  6  ;  Paim      888 ;  31  L.  J.  Ex.  421. 

Q   n^^^^'^'^'   ^^^'   ^^^'^'  (t)  Harris  y.  Saunders,  ^^,kO,  in  ; 

\j  Mar'eton  y.  HoU,  10  Ex.  707  ;   24      f  ^Jt^/'/M  t'w  ^^t  ^^^  '  ^"'''^^ 
L.X  Ex.  169 ;  see  supra,  n.  {e).  ^-  ^'^^^^^  9  M.  &  W.  810. 

(A)  Grant  y.  EasUm,  13  Q.  B.  D.  302;  (m)  See  Re  Dundee Ry,  Co.,  68  L.  J.  C. 

53  li.  J.  Q.  B.  68.  5  ;  Fontaines  ease,  41  C.  D.  118. 


82 


CONTRACTS  IMPLIED  IN  LAW. 


PabtI. 

The  judg- 
ment must 
be  final  and 
for  a  certain 
sum. 


Pendency 
of  appeal. 


Judgments 
in  equity. 


Interlocutory 
orders. 


Final  orders 
for  costs. 


A  judgment,  as  ground  for  an  action  of  debt,  must  be  final 
and  must  award  a  certain  sum  to  be  unconditionally  due.  An 
action  will  not  lie  upon  a  judgment  ordering  the  defendant  to  pay 
a  certain  sum,  first  deducting  thereout  the  defendant's  costs,  before 
taxation  of  the  costs ;  because  until  then  there  is  no  final  judgment 
for  a  certain  amount  (n).  So,  no  action  can  be  brought  upon  a 
judgment  with  a  stay  of  execution,  until  the  time  for  staying  the 
execution  has  elapsed  (o).  But  the  pendency  of  an  appeal  is  in 
general  no  bar  to  an  action  on  a  final  judgment,  though  it  may 
afford  ground  for  an  application  to  stay  the  proceedings  (p). 

For  the  above  reason  judgments  for  payment  of  money  in  pro- 
ceedings in  equity  which  remain  subject  to  the  control  of  the  court, 
will  not  in  general  support  an  action  of  debt ;  as  a  decree  in  a  suit 
for  specific  performance  for  payment  of  the  purchase-money  upon 
conveyance  of  the  estate  ((?).  "But  where  the  Chancery  suit 
terminates  in  the  simple  result  of  ascertaiuiDg  a  clear  balance  and 
an  unconditional  decree  that  an  individual  must  pay  it,  the  circum- 
stances by  which  the  court  arrives  at  that  conclusion  do  not 
affect  the  right  of  suing  in  a  court  of  law  which  grows  out  of  the 
legal  duty  to  pay  "  (r) :  as  in  the  case  of  a  decree  for  the  payment 
of  a  balance  due  upon  a  final  settlement  of  a  partnership  account  (s) ; 
or  of  a  trust  and  executorship  account  (t). 

For  the  same  reason  no  action  will  lie  upon  interlocutory  or 
collateral  orders  pending  an  action,  the  jurisdiction  remaining  in 
the  court  which  made  them ;  as  an  interlocutory  order  for  the 
payment  of  costs  (w).  And  this  principle  was  applied  to  an  interim 
judgment  for  costs  made  by  the  Scotch  Court  of  Session  pending 
an  appeal  (;r).  No  action  will  lie  upon  an  order  of  the  Divorce 
Court  to  pay  alimony  pendente  lite,  because  the  court  can  rescind  or 
alter  it  at  any  time  (y). — But  an  action  will  lie  upon  a  final  judg- 
ment or  final  order  for  the  payment  of  costs  (2) :  as  a  judgment  of 
the  House  of  Lords  dismissing  an  appeal  and  ordering  the  appel- 
lant to  pay  the  costs  {a) ;  a  final  order  of  the  Privy  Council  to  pay 


(n)  Sadler  v.  Hobinst  1  Camp.  253. 

(o)  Mailr,  Odber,  11  East,  118. 

Ip)  Seott  V.  Pilkington,  2  B.  &  S.  11 ; 
31  L.  J.  Q.  B.  81. 

{q)  Carpenter  v.  Thornton^  3  B.  &  Aid. 
622. 

(r)  Per  cur,  Senderton  v.  Henderton, 
6  Q.  B.  297. 

W  Senley  ▼.  Soper,  8  B.  &  C.  16. 

't)  ffenderaon  v.  Henderwn,  eupra. 
Smerton  v.  Lashley,  2  H.  Bl.  248  ; 


Sheehy  v.  Professional  Life  Ass.,  3  0.  B. 
N.  S.  211 ;  26  L.  J.  C.  P.  301. 

(x)  Patrick  v.  Shedden^  2  E.  &  B.  14  ; 
22  L.  J.  Q.  B.  283. 

(y)  Bailey  v.  Bailey,  13  Q.  B.  D.  855 ; 
63  L.  J.  Q.  B.  683. 

{z)  Ex  p.  Alexander,  (1892)  1  Q.  B. 
216. 

(a)  Marbella  Iron  Co.  v.  Allen,  47  L.  J. 
C.  P.  601. 
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costs  {b) ;  a  decreet  of  the  Court  of  SeBsion  in  Scotland  to  pay       Ch.  I. 
costs  (r).       .  ^'^'  "• 


The  final  judgment  of  a  (X)urt  of  competent  jurisdiction  is  con-  Effect  of 
dufiiye  between  the  parties  upon  the  matters  adjudicated  upon ;  j^^eeto^l. 
consequently  in  an  action  upon  a  judgment  no  defence  can  be 
raised  which  was  open  to  the  party  in  the  original  suit  {d).  Nor 
can  the  defendant  take  advantage  of  any  error  in  the  proceedings 
which  might  be  corrected  in  the  court  which  gave  the  judgment  {e). 
But  in  an  action  upon  a  judgment  of  an  inferior  court  the  plaintLEF 
himself  must  allege  and  prove  that  the  cause  of  action  was  within 
the  jurisdiction  of  the  inferior  court  (/). 

Upon  the  same  principle  the  judgment  of  a  foreign  or  colonial  Foreign 
court  is  conclusive  between  the  parties  in  an  action  or  other  legal  ^"  8™®'^*- 
proceedings  between  them  in  the  courts  of  this  country ;  provided 
it  is  final  and  conclusive  between  the  same  parties  in  the  foreign 
court  (jf).  And  in  an  action  upon  such  judgment  the  defendant 
cannot  plead  any  defence  to  the  merits  which  could  have  been 
pleaded  in  the  original  action  (h) :  as  that  the  evidence  was  defective 
or  insufficient  (i) ;  or  that  fresh  evidence  had  been  discovered  {k) ; 
or  that  it  was  founded  upon  a  contract  which  was  induced  by 
fraud  (/)  ;  or  a  set-ofi  {m) ;  or  a  discharge  in  bankruptcy,  which  he 
might  have  pleaded  in  the  foreign  or  colonial  court  (w).  It  is  not  Foreign  law. 
open  to  the  defendant  in  an  action  upon  a  foreign  judgment,  to 
show  that  the  foreign  court  decided  erroneously  in  applying  or  in 
not  applying  the  law  of  a  foreign  country,  or  that  the  court  was 
misinf ormed  or  not  informed  as  to  the  law  of  a  foreign  country ; 
foreign  law  being  a  matter  of  fact  to  be  decided  by  the  court  upon 
the  evidence  produced  by  the  parties  themselves  (o), 

A  foreign  judgment  is  presumed  to  be  within  the  jurisdiction  of  Grounds  of 
the  foreign  court  as  regards  the  peurties  and  the  matter  of  adjudica-  f  Jre\^^  ° 

judgment. 

(h)  Hutchinson   y.    OiUe$pUy    11    Ex.  (i)  Smderton  v.   Henderson,  6   Q.  B. 

798 ;  25  L.  J.  Ex.  103.  288. 

[e)  Russell  Y,  Smyth,  9  M.  &  W.  810.  Ue)  Be  Cosse  Brissac  v.  Rathbone,  6  H. 

{d)  Jewsbury  ▼.  Mummery,   L.   R.   8  &  N.  301 ;  30  L.  J.  Ex.  238. 

C.  P.  56  ;  42  L.  J.  C.  P.  22.  (I)  Bank  of  Australasia  v.  Nias,  supra. 

Se)  Diek  v.  Tolhausen,  4  H.  &  N.  695.  (m)  Henderson  y.  Henderson,  supra, 

f)  Bead  v.  Pope,  1  C.  M.  &  R.  302 ;  («)  Ellis  y.  McHenry,  L.  R.  6  C.  P. 

miliams  Y.  Jones,  13  M.  &  W.  628.  228  ;  40  L.  J.  C.  P.  109. 

(^)  Bieardo  y.  Gareias,  12    CI.  &  F.  (o)  Godard  y.   Gray,  L.  R.  6  Q.  B. 

368;  8  £.  R.  1450  ;  Nouvion  y.  Freeman,  139 ;    40  L.  J.  Q.  B.  62  ;    Castrique  y. 

15  Ap.  Ca.  1;  59  L.  J.  C.  337.  Imrie,  L.  R.  4  H.  L.  414;    39  L.  J. 

(h)  Bank  of  Australasia  y.  Nlas,  16  C.  P.  350 ;    Be  Trufort,  36  C.  D.  600. 

Q.  B.  717  ;  20  L.  J.  Q.  B.  284 ;  Kelsall  But  see  the  Foreign  Law  Ascertainment 

y.  MarshaU,  1  C.  B.  N.  S.  241 ;    Tom-  Act,  1861;  post,  p.  135  ;  and  the  Foreign 

quelin  y.  Bouard,  15  G.  B.  N.  S.  341.     ^  Jurisdiction  Act,  1890. 

o2 


84 


CONTRACTS  IMPLIED  IN  LAW. 


PjlktL 


Jurisdiction. 


Disregard 
of  justice. 


Fraud. 


tion,  without  allegation  or  proof  to  that  effect,  as  required  with 
the  judgments  of  inferior  courts  (p).  But  a  foreign  judgment 
may  be  avoided  by  showing  a  want  of  jurisdiction ;  as  that  the 
defendant  was  a  foreigner  to  the  court,  not  resident  within  or  other- 
wise amenable  to  the  jurisdiction  ($^).  A  foreigner  who  appears 
voluntarily  in  an  action  and  takes  the  chance  of  a  judgment  in  his 
favour  cannot  afterwards  object  to  the  jurisdiction ;  if  property  has 
been  seized  by  the  foreign  court,  and  the  owner  appears  merely  for 
the  purpose  of  defending  it,  his  appearance  is  deemed  not  to  be 
voluntary  (r) . — A  foreign  judgment  may  also  be  avoided  by  showing 
want  of  jurisdiction  in  the  matter  adjudicated  («) ;  as  in  the  case 
of  a  French  court  pronouncing  an  English  contract  to  be  cancelled, 
it  was  held  that  the  judgment  had  no  eflfect  beyond  French  courts, 
and  did  not  bar  an  action  upon  the  contract  in  this  country  (t). — 
A  foreign  judgment  may  also  be  avoided  by  showing  that  the  pro- 
ceedings were  contrary  to  the  general  principles  of  justice  recognised 
by  all  other  courts :  as  that  the  defendant  was  not  summoned,  and 
had  no  notice  of  the  proceedings  and  had  not  appeared,  nor  had 
any  opportunity  of  being  heard  (u)  ;  or  that  the  court  was  con- 
stituted of  persons  interested  in  the  suit  who  decided  in  their  own 
favour  {x) ;  or  that  the  court,  according  to  a  law  peculiar  to  that 
country,  refused  to  recognise  a  title  to  property  previously  acquired 
by  the  law  of  another  country  (y).  Where  a  foreign  court  has 
adjudicated  in  rein  the  judgment  will  bind  all  persons  interested  in 
the  property  whether  parties  to  the  proceedings  or  not  (s) . — A  foreign 
judgment  may  also  be  avoided  by  showing  that  it  was  obtained 
by  the  fraud  of  the  party  who  seeks  to  enforce  it ;  and  the  fraud 
may  be  proved  by  the  same  evidence  which  successfully  imposed 
upon  the  foreign  court  {a).     But  the  defendant  is  estopped  from 


(p)  RoherUon  v.  Stnith,  5  Q.  B.  941  ; 
Barber  v.  Zamby  8  C.  B.  N.  S.  95  ;  29 
L.  J.  C.  P.  234  ;  see  ante,  p.  83,  n.  (/). 

(q)  Schibsby  v.  Weittnholz,  L.  K.  6 
Q.  B.  155 ;  40  L.  J.  Q.  B.  73  ;  Sirdar 
Gurdyal  Singh  w.  Faridkote[R<njah),  (1894) 
A.  C.  670. 

(r)  Voinet  v.  Barrett,  65  L.  J.  Q.  B. 
39. 

(»)  Bank  of  Australasia  v.  JUiaSf  16 
Q.  B.  717  ;  20  L.  J.  Q.  B.  284. 

{t)  Norelli  v.  Mossi,  2  B.  &  Ad.  757  ; 
explained  in  Castrique  v.  Imrie,  L.  B.  4 
H.  L.  435  ;  39  L.  J.  C.  P.  358. 

(u)  Buchanan  t.  Bucker,  9  East,  192  ; 
Ferguson  v.  Ifahon,  11  A.  &  E.  179; 
Boustillon  y.  Boussillon,  14  0.  D.   351 : 


49  L.  J.  0.  338 ;  Sirdar  Gurdgal  Singh 
V.  Faridkote  (Rajah),  supra, 

(x)  Price  v.  Vtwhurst,  8  Sim.  279. 

(y)  Simpson  v.  Fogo,  1  H.  &  M.  195  ; 
32  L.  J.  C.  249. 

(z)  Castrique  v.  Imrie,  L.  R.  4  H.  L. 
414;  39  L.  J.  C.  P.  350;  Liverpool 
Marine  Credit  Co.  v.  I£untci\  L.  R.  3  Oh. 
479;  37  L.  J.  C.  386 ;  *' Mina  Craig** 
Co.  V.  Chartered  Mercantile  Bank,  (1897) 
1  Q.  B.  460  ;  Be  Maudslay,  Son  ^-  Field, 
(1900)  1  Gh.  602 ;  69  L.  J.  C.  347. 

(a)  Ochsenbein  v.  Papelier,  L.  R.  8  Ch. 
695 ;  42  L.  J.  C.  861 ;  Abouloff  v.  Op- 
pcnhnmcr,  10  Q.  B.  D.  295;  52  L,  J. 
Q.  B.  1  ;  Vadala  v.  Laues,  25  Q.  B.  D. 
310. 
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pleading  that  the  original  cause  of  action  was  obtained  by  fraud  of       Ch.  I. 
the  plaintiff,  because  he  ought  to  have  raised  that  defence  in  the       ^^' 


foreign   court  (b). — A  foreign  judgment   is  also  impeachable  for  Eiror 
error  apparent  upon  the  face  of  it,  that  is  to  say,  such  error  as  n^'thc 
shows  upon  the  face  of  the  judgment  itself  without  any  extrinsic  j^dgmoDt. 
evidence  that  the  judge  had  come  to  an  erroneous  conclusion  either 
of  law  or  fact ;  and  for  this  purpose  reasons  appended  to  the  judg- 
ment as  forming  the  grounds  of  decision  may  be  taken  as  pai-t  of 
the  judgment  itself  and  are  examinable  (c).     So,  though  a  foreign 
judgment  is  presumed  to  be  correct  according  to  the  law  of  the 
Court,  yet  if  it  clearly  appear  or  be  admitted  by  the  parties  to  be 
erroneous  according  to  that  law,  it  may  be  impeached  for  such 
error  in  the  courts  of  this  country  (cl). 

Debts  founded  on  foreign  or  colonial  statutes  seem,  like  debts  Debt  on 
created  by  foreign  judgments,  to  be  in  the  nature  of  simple  con-  gJatuSle 
tracts ;  as  a  debt  for  calls  upon  shares  in  a  company  constituted 
under  a  colonial  statute  (e). 

{b)  Bank   of  AuatraUuia  v.   Mas,    16  (d)  Meyer  v.  Malli,  1  0.  P.  D.   358 ; 

Q.  B.  717  ;  20  L.  J.  Q.  B.  284.  45  l.  J.  0.  741. 

ir)  Reimers  v.  Bruce,  23  Beav.  150; 

26  L.   J.    C.    196 ;  8imp»on  ▼.  Fogo,   1  W   Wel^nd  ify.  v.  Blake,  6  H.  &  N. 

H.  &  M.  195  ;  32  L.  J.  C.  249.  410  ;  30  L.  J.  Ex.  161. 
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Contracts  under  seal 86 

Deed — signing — sealing — delivery — attestation — escrow — execu- 
tion in  blank , 86 

Acceptance  of  contract  under  seal — disclaimer — execution  hj  one 
party  only 91 

Indenture — lease  and  counterpart — deed  poll — covenant 92 

Bond — condition  of  bond— relief  against  penalty — specific  per- 
formance of  condition , 94 

Consideration  of  contracts  under  seal — voluntary  covenants — 
illeg^  consideration 96  ' 

Priority  of  contracts  under  seal  in  administration  of  assets — 
taken  away  by  statute — ^legal  and  equitable  assets 97 

Remedies  against  real  estate — contracts  binding  the  heir — statute 
of  fraudxilent  devises— real  estate  made  assets  in  equity  for  all 
debts  98 

Limitation  of  actions  upon  contracts  under  seal — doctrine  of 
merger — estoppel — variation  of  deed 101 

Debts  created  by  statute 102 

I*^T  I.       Contracts  under  seal  are  formed  by  a  deed  sealed  and  delivered. 
Contracts        They  involve  agreement  inasmuch  as  the  parties  by  executing  the 
under  seal.       j^j^  agree  to  the  matter  contained  in  it ;  but  they  derive  their 
legal  efiEect  from  the  formality  of  the  deed  which  is  used  to  witness 
the  agreement,  and  not,  like  simple  contracts,  from  the  mere  fact 
of  agreement  (a).      In  general  it  is  optional  with  the  parties  to 
put  agreements  into  the  form  of  a  deed  under  seal.     But  agree- 
ments as  to  some  matters  and  for  some  purposes  are  required  by 
law  to  be  made  by  deed ;  and  a  voluntary  or  gratuitous  promise, 
that  is,  one  made  without  a  consideration,  is  void  of  legal  effect 
unless  made  by  deed  {b). 
Deed.  "A  deed  is  a  writing  or  instrument  written  upon  paper  or 

parchment,  sealed  and  delivered,  to  prove  and  testify  the  agree- 
ment of  the  parties  whose  deed  it  is  to  the  things  contained  in  the 
deed." — "  A  deed  cannot  be  written  upon  wood,  leather,  cloth  or 

{a)  See  ante,  p.  9.  {b)  See  ante,  p.  5,  and  post,  p.  96. 
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the  like,  but  only  upon  parohment  or  paper,  for  the  writing  upon  Ch.  ii. 
them  can  be  least  yitiated,  altered,  or  corrupted"  (c).  The  contents 
of  a  deed  may  be  written  or  printed,  in  ink  or  in  pencil  ((/). — 
Signing  a  deed,  though  usual,  is  no  part  of  the  formality  at  Signing. 
common  law  (e) ;  but  it  is  made  necessary  in  some  cases  by 
statutes,  and  sometimes  by  the  special  terms  of  the  authority  or 
power  under  which  the  deed  is  executed.  The  Statute  of  Frauds, 
which  requires  certain  contracts  to  be  made  in  writing  and  signed, 
does  not  apply  to  contracts  under  seal,  and  therefore  does  not 
require  such  contracts  to  be  signed  in  addition  to  the  ordinary 
formalities  of  the  deed  (/). — Sealing  is  sufficiently  performed  if  a  Sealing, 
seal  or  other  instrument  be  impressed  on  the  deed  with  intention 
of  sealing  it,  although  no  impression  be  left  (g) ;  and  upon  proof 
of  the  signature  of  a  deed  bearing  a  seal  and  purporting  to  be 
sealed  by  the  party  signing,  the  fact  of  sealing  may  be  pre- 
sumed (h).  But  in  the  absence  of  a  seal  or  other  evidence  there  is 
no  presumption  that  an  instrument  purporting  to  be  a  deed  has 
been  sealed  (t).  One  seal  will  serve  for  several  persons,  if  it  appears 
to  have  been  intended  and  used  as  the  seal  of  each  (J).  And  it  is 
no  objection  that  there  are  two  seals  appearing  for  the  same  party ; 
as  where  the  deed  was  executed  by  two  agents  acting  for  one 
principal,  each  of  whom  signed  his  name  opposite  a  different  seal 
on  behalf  of  the  principal  (k). 

Delivery  is  necessary  to  render  a  deed  operative  (/).  Delivery  Delivery. 
may  be  made  by  giving  possession  of  the  deed  to  the  other  party, 
or  by  authorising  the  other  party  to  take  possession.  A  deed 
proved  to  have  been  signed  and  sealed  by  the  one  party,  and 
appearing  in  the  possession  of  the  other  party,  is  presumed  to  have 
been  duly  delivered  (m).  Delivery  may  also  be  made  by  giving 
possession  of  the  deed  to  a  stranger  for  the  use  and  benefit  of  the 
other  party,  the  intention  being  sufficiently  expressed ;  a  delivery 
to  a   stranger  without  any  explanation  of   intention  would  be 


(e)  Co.  lit.  35  b;  171  b  ;  Sheppard's 
Toucbstone,  p.  50. 

(<0  See  Oearjf  y.  Phtfsie,  5  B.  &  C. 
234  ;  Schneider  t.  Norris,  2  M.  &  S.  286. 

(e)  Sheppard'sTouchBtoneybyPrestoD) 
p.  56 ;  £x  p.  Hodgkinson,  19  Yes.  291 ; 
TcuinUm  t.  Fepler,  6  Madd.  1C6 ;  see 
Tapper  ▼.  Foulkes,  9  C.  B.  N.  S.  803. 

(/)  Aveline  t.  JFhiston,  4  Man.  &  G. 
801 ;  Cherry  t.  Seming,  4  Ex.  636. 

{g)  In  re  SandUarndty  L.  B.  6  C.  P. 
411 ;  see  Beg.  v.  St.  FiuTs,  7  Q.  B.  238, 


(A)  Grellier  v.  Neale,  1  Peake,  146; 
Talbot  V.  Hodem,  7  Taunt.  251 ;  see 
CUnnent  v.  Gunhouse,  6  Esp.  83. 

(i)  National  Provincial  Bank  ▼.  Jackson, 
33  C.  D.  1  ;  lie  Smith,  67  L.  T.  64. 

(J)  BallY,  Dunsterville,  4  T.  R.  313; 
per  eur.  Cooeh  v.  Ooodman,  2  Q.  B.  598  ; 
11  L.  J.  Q.  B.  225. 

{k)  Zatariey,  Leety  7  Ap.  Ca.  19;  61 
L.  J.  0.  209. 

(/)  Mowatt  y.  Castle  Steel  Co.,  34  C.  D. 


58. 


(m)  Hall  y.  Bainbridge,  12  Q.  B.  699. 
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insufficient  («).  Delivery  may  also  be  effected  by  a  mere  declara- 
tion thereof,  though  the  party  retains  the  deed  in  his  own 
possession,  or  in  the  possession  of  his  solicitor  or  agent,  without 
communication  to  the  other  party  (o).  Where  a  policy  of  insu- 
rance, purporting  to  be  signed,  sealed  and  delivered  in  the  presence 
of  a  witness  by  the  directors  of  an  insiirance  company,  was  left  in 
the  company's  office  to  be  sent  for  by  the  insured,  according  to  the 
usual  practice;  it  was  held  to  be  a  valid  policy  and  binding  upon 
the  company,  though  they  cancelled  it  whilst  it  remained  in  their 
possession  (p).  An  acknowledgment  by  the  party  whose  deed  it  is 
that  it  is  valid  and  operative  is  sufficient  evidence  of  delivery  (g'). — 
The  execution  and  delivery  of  a  deed  may  be  attested  by  a  witness, 
who  signs  a  formal  statement  appended  to  the  deed  to  the  effect 
that  it  was  signed,  sealed,  and  delivered  in  his  presence.  Attesta- 
tion is  in  some  cases  made  necessary  by  statute,  or  by  the  special 
authority  under  which  the  deed  is  executed  (r).  A  party  to  the 
transaction  cannot  be  an  attesting  witness  (s). 

A  deed  takes  effect  from  the  delivery,  and  it  is  presumed  to 
have  been  delivered  on  the  day  on  which  it  is  dated ;  but  it  may 
be  alleged  and  proved,  according  to  the  fact,  that  it  was  delivered 
on  a  different  day  (t).  Thus  where  a  deed  of  charter-party  was 
dated  6th  February,  and  contained  a  covenant  that  the  ship  should 
sail  on  or  before  the  12th  February,  but  the  deed  was  not  in  fact 
executed  until  the  15th  March ;  it  was  held  that  it  might  be 
proved  that  the  deed  was  in  fact  executed  on  the  15th  March,  for 
the  purpose  of  showing  that  the  covenant  for  the  ship  to  sail  on  a 
previous  day,  having  then  become  impossible,  formed  no  part  of 
the  contract  (u).  A  deed  is  construed  as  speaking  from  the  day  of 
its  execution,  if  there  be  no  expressed  intention  that  it  is  to  be 
taken  with  reference  to  another  time  (x).  A  deed  cannot  be 
executed  in  part  only;  any  exception  or  qualification  appended 


(n)  Co.  lit.  36  a ;  Shepp.  Touch.  67, 
58 ;  J)oeT.  Knight,  6  B.  &  C.  671. 

(o)  Doe  V.  Kniaht,  5  B.  &  C.  671 ; 
Extony,  Seott,  6  Sim.  31 ;  JfallT,  Falmer, 
3  Hare,  632  ;  13  L.  J.  C.  352 ;  Fletcher 
V.  Fletcher,  4  Hare,  67  ;  14  L.  J.  C. 
66  ;  Re  Dodds,  60  L.  J.  Q.  B.  599. 

{p)  Xenot  V.  Wiekham,  L.  B.  2  H.  L. 
296  ;  36  L.  J.  C.  P.  313. 

{q)  Bally,  Dunsterville.i  T.  E.  313; 
Tupper  V.  Foulkea,  9  C.  B.  N.  S.  797 ; 
30  L.  J.  C.  P.  214  ;  ffudtm  y.  Revett,  6 
Bing.  868. 


(r)  See  Wright  v.  Barloto,  3  M.  &  8. 
612 ;  Freahjield  y.  Reed,  9  M.  &  W.  404  ; 
Earben  v.  Fhillipe,  23  C.  D.  14. 

(»)  Seal  V.  Claridge,  7  Q.  B.  D.  619 ; 
Re  Farrott,  (1891)  2  Q.  B.  161 ;  60  L.  J. 
Q.  B.  667. 

(0  MaU  V.  Casenove,  4  East,  477; 
Steele  v.  Mart,  4  B.  &  C.  272. 

(m)  Hall  y.  Cazenove,  eupra. 

(x)  Doe  V.  Day,  10  East,  427 ;  Jagnet 
y.  ffughet,  10  Ex.  430 ;  24  L.  J.  Ex. 
116 ;  and  see  Styles  y.  JTardle,  4  B.  & 
C.  908. 
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to  the  deed  either  oontradiots  the  execution  to  that  extent,  or  must       Ch.  II. 

he  rejected  as  repugnant  to  the  contents  (y). — The  delivery  of  a  Delivery  as 

deed  may  be  made  upon  a  condition,  so  that  the  delivery  is  not  eacrow. 

complete  and  the  deed  not  binding  until  the  condition  is  satisfied ; 

and  it  is  then  called  an  escraio  (z).  The  condition  may  be  expressly 

declared,  or  it  may  sufficiently  appear  from  the  circumstances 

attending  the  delivery  (a).    Delivery  as  an  escrow  may  be  made 

whilst  the  party  retains  the  deed  in  his  own  possession,  or  upon 

delivery  of  the  possession  to  a  third  party,  or  to  the  solicitor  of  the 

other  party  to  the  deed  {b) ;  or  even,  it  would  seem,  upon  delivery 

of  the  possession  to  the  other  party  himself  (c).    After  a  deed  has 

been  delivered  as  an  escrow,  the  fact  of  possession  of  it  by  the 

other  party  is  presumptive  evidence  that  the  condition  has  been 

satisfied,  and  that  the  delivery  is  complete  (d), — ^Upon  performance  Eacrow  takes 

of  the  condition  an  escrow  becomes  effective  as  a  deed  from  the  deUvery."^ 

date  of  the  original  delivery ;  so  that  if  a  bond  be  delivered  as  an 

escrow,  and  before  performance  of  the  condition  the  obligor  and 

obligee  die,  yet  on  the  performance  of  the  condition  it  becomes  an 

effective  bond  and  charges  the  assets  of  the  deceased  obligor ;  and 

so,  if  a  woman  before  marriage  delivered  a  bond  upon  condition 

and  afterwards  married,  whereby  she  lost  her  capacity  to  contract, 

and  after  marriage  the  condition  was  performed,  the  bond  was 

valid  and  took  eflPect  from  the  original  delivery  {e). 

A  deed  delivered  with  a  material  part  of  the  contents  left  in  Execution  of 
blank  or  omitted  is  necessarily  void ;  and  it  cannot  be  completed  ^i^^ 
by  subsequently  filling  in  the  blank,  without  a  re-delivery  or  what 
is  equivalent  to  it  (/).  As  a  debenture  under  the  seal  of  a  com- 
pany issued  with  a  blank  for  the  name  of  the  payee  {g) ;  a  deed 
covenanting  for  the  delivery  up  of  certain  articles  ^'  as  per  schedule 
annexed,"  to  which  no  schedule  was  annexed  at  the  time  of  execu- 


(y)  Wilkinton  v.  Anglo»  Calif omian  Co. , 
is  Cl.  B.  72S ;  21  L.  J.  0.  B.  327 ; 
Exchange  Bk.  t.  BUthm,  10  Ap.  Ca. 
293 ;  64  L.  J.  P.  C.  27. 

(z)  Co.  Lit.  36  a  ;  Shepp.  Touch. 
p.  58  ;  Murray  y.  Earl  Stair,  2  B.  &  C. 
82;  Millership  y.  Brooks^  5  H.  &  N. 
797  ;  29  L.  J.  Ex.  369;  Kidner  y.  Keith, 
15  C.  B.  N.  S.  35. 

(a)  Johnson  y.  Baker,  4  B.  &  Aid.  440 
Murray  y.  Earl  Stair,  2  B.  &  0.  82 
Bowker  y.  Burdekin,  11  M.  &  W.  128 
Gudgen  y.  Besut,  6  E.  &  B.  986 ;    26 
L.  J.  Q.  B.  36. 


(*)  Watkine  v.  Nash,  L.  R.  20  Eq. 
262. 

{e)  London  Property  Co,  y.  Stifield, 
(1896)  2  Ch.  609. 

(rf)  Mare  y.  Sorton,  5  B.  &  Ad.  715. 

{e)  Graham  v.  Graham,  1  Vee.  jun. 
275  ;  Ferryman^ 8  ease,  5  Co.  84  b ;  Froaet 
y.  Wahhe,  Bridg.  51. 

(/)  Hudson  y.  Revett,  5  Bing.  872; 
Sibblewhite  y.  M*Morine,  6  M.  &  W. 
200 ;  Fotoell  y.  London  ^  JProptneial  Bk., 
(1893)  2  Ch.  555. 

(ff)  Enthoven  y.  Hoyle,  13  C.  B.  373  ; 
21  L.  J.  C.  P.  100. 
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Transfer  of 
sbaree  in 
blank. 


tion  (h) ;  a  deed  of  composition  under  sect.  192  of  the  Bankruptcy 
Act,  1861,  expressed  to  be  made  with  the  creditors  neuned  in  a 
schedule,  to  which  no  schedule  was  annexed  until  after  exeou* 
tion  (t).  Where,  however,  a  composition  deed,  whether  operative 
under  or  outside  the  Bankruptcy  Acts,  is  binding  at  the  date  of 
registration,  the  subsequent  execution  by  creditors  will  not  render 
the  deed  invalid  (A-). — But  a  deed  with  blanks  may  operate  so  far 
as  the  blanks  are  immaterial  to  its  operation ;  as  where  the  date 
only  is  left  in  blank  (/ ) ;  and  where  the  blank  affects  one  of  several 
parties  only,  it  may  operate  as  to  the  others  (m),  A  composition 
deed  signed  by  a  creditor  with  a  blank  for  the  amount  of  his  debt, 
was  held  to  operate  as  a  valid  release  for  the  amount  of  debt  due 
upon  the  account  taken  between  him  and  the  debtor  (n).  An 
assignment  to  trustees  for  the  benefit  of  the  creditors  named  in  the 
schedule,  to  which  no  schedule  was  annexed,  was  held  to  operate 
effectually  as  a  conveyance  to  the  trustees  (o). 

A  transfer  of  shares,  if  transferable  by  deed  only,  by  a  deed 
executed  in  blank  as  to  the  name  of  the  transferee,  or  the  number 
and  description  of  the  shares,  is  void  of  effect  in  conveying  the 
legal  title  to  the  shares ;  nor  can  it  be  made  effective  by  filling  up 
the  blanks  without  a  re-delivery,  or  without  an  authority  to  do  so 
under  seal  (p) ;  and  the  practice  of  the  Stock  Exchange  to  deliver 
transfers  of  shares  with  a  blank  for  the  name  of  the  purchaser,  to 
be  filled  up  by  the  purchasing  broker,  is  not  allowed  to  prevail 
against  the  rule  of  law  {q), — But  a  transferee  who  fills  up  the 
blanks  with  his  own  name  and  procures  registration  as  shareholder 
becomes  liable  as  such  to  the  company  and  their  creditors  (r) ;  and 
a  transfer  of  shares  in  blank  may  give  an  equitable  title  to  regis- 
tration, according  to  the  terms  of  the  agreement  to  transfer  them, 
subject  to  prior  equities  («). — If  the  shares  be  transferable  without 


(h)   Weekf  y.  MaiUardet,  14  East,  568. 

(%)  Sellin  ▼.  Prie4,  L.  R.  2  Ex.  189 ; 
86  L.  J.  Ex.  93. 

(k)  Wood  Y.  Slack,  L.  R.  3  Q.  B.  379; 
37  L.  J.  Q.  B.  130 ;  JEx  p.  Milne,  22 
Q.  B.  D.  685. 

{l)  Adietts  V.  Eivea,  33  Beav.  62. 

(m)  Doe  V.  Bingham,  4  B.  &  Aid.  672. 

(w)  Earrhy  v.  Wall,  1  B.  &  Aid.  103  ; 
Fazakerley  v.  McKnight,  6  E.  &  B.  795  ; 
26  L.  J.  Q.  B.  30. 

{o)   West  ▼.  Steward,  14  M.  &  W.  47. 

{p)  EibhUwhite  y.  M* Marine,  6  M.  & 
W.  200 ;  Tayler  v.  Great  Indian  Fenin^ 
aula  Ry.y  4  D.  &  J.  659 ;  28  L.  J.  G. 


709  ;  Swan  t.  North  British  Australasian 
Co.,  2  H.  &  C.  175  ;  32  L.  J.  Ex.  273  ; 
FowellY,  London  ^Provincial Bank,  (1893) 

2  Ch.  665. 

{q)  Tayler  ▼.   Great  Iftdian  Peninsula 
Ry.,  supra, 

ir)  Be  Bamed*s  Banking  Co.,  L.  R. 

3  Ch.  105;  37  L,  J.  C.  81  ;  Be  Man- 
Chester  and  Oldham  Bank,  64  L.  J.  C. 
926. 

(«)  Soeiete  Generate  ds  Paris  v.  Walker 
11  Ap.  Ca.  20  ;  65  L.  J.  Q.  B.  169 
Colonial  Bank  y.  Cady,  15  Ap.  Ca.  267 
60  L.  J.  C.  131  ;  Irclatid  y.  Eart,  (1902) 
1  Ch.  522  ;  71  L.  J.  C.  276. 
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a  deed  a  transfer  in  blank  will  impliedly  authorifie  the  transferee  Oh.  II. 
to  fill  in  the  blanks  for  the  purpose  intended ;  and  where  by  the 
artides  of  the  company  a  transfer  of  shares  may  be  made  by  an 
"  instrument  in  writing,"  it  is  not  necessary  that  it  should  be  made 
by  deed,  although  the  practice  of  the  company  has  been  to  require 
a  deed(^).  And  in  such  case  it  is  immaterial  as  regards  the 
authority  and  operation  of  the  instrument  of  transfer,  that  it  is 
made  and  sealed  in  the  form  of  a  deed  (u). — The  instrument, 
though  duly  filled  in,  gives  only  an  equitable  title  to  the  shares, 
until  completed  by  registration  under  it  (a*). — Upon  the  same  prin-  Signing 
ciple  the  signing  and  delivery  of  a  blank  stamped  paper,  intended  |*^^^^*® 
to  be  converted  into  a  bill,  imports  an  authority  to  the  party  to 
whom  it  is  delivered  to  fill  it  up  and  issue  it  with  any  sum 
warranted  by  the  stamp ;  and  the  person  in  possession  of  a  bill 
has  prinid  fame  authority  to  fill  up  any  omission  in  any  material 
particular  (y). 

The  acceptance  of  a  contract  under  seal  is  presumed,  if  nothing  Acoeptance 
appear  to  the  contrary;  and  the  deed  is  operative  and  binding  ^|^*^^' 
from  the  time  of  delivery,  though  the  other  party  had  then  no 
notice  of  it  (s).     The  presumption  of  acceptance  is  founded  on  the 
principle  that  a  person  will  accept  that  which  is  for  his  benefit ; 
but  with  conveyances  of  property  it  is  extended  to  such  as  contain 
onerous  charges  of  covenants  or  liabilities  {a)  ;  and  ^'  a  man  may 
1be  bound  by  the  covenants  of  a  deed  in  which  he  is  described  as 
a  party,  though  he  does  not  execute  it,  if  he  assent  to  it  and  take  a 
benefit  under  it  "(t). — A  party  may  disclaim  the   benefit  of   a  Diaclaimer. 
deed ;  and  such  disclaimer  may  be  made  by  deed,  or  by  any  words 
or  acts  that  sufficiently  show  an  intention  to  disclaim  (c). 

Hence  a  party  to  a  deed  may  sue  upon  a  covenant  contained  in  Deed 
it  without  having  executed  it  himself,  and  without  any  other  ^®°"*®^ 
evidence  of  acceptance  (d) ;   as  a  mortgagee  suing  a  mortgagor  partj  only. 


m  Ex  p,  Sargmt,  L.  B.  17  Eq.  273 ; 
43  L.  J.  C.  425. 

(«)  Ortiffosa  v.  Browti,  47  L.  J.  C.  168. 

[x)  Colonial  Bank  v.  Hepworth^  36 
C.  D.  36 ;  66  L.  J.  C.  1089  ;  Colonial 
Bank  ▼.  Cady^  15  Ap.  Ca.  267  ;  60  L.  J. 
G.  131. 

(y)  Bills  of  Exchange  Act,  1882  (45 
k  46  Vict.  c.  61),  b.  20  ;  London  ^  S.  W, 
Bank  v.  Wmtworth,  6  Ex.  D.  96 ;  49 
L.  J.  Ex.  657  ;  Garrard  ▼.  Lewi»,  10 
Q.  B.  D.  30  ;  Carter  v.  White^  25  C.  D. 
666;  54  L.J  0.  138. 


(z)  See  ante,  p.  88,  d.  {x), 

{a)  Co.  Lit.  231  a ;  Sigger$  v.  Evant^ 
6  E.  &  B.  367 ;  24  L.  J.  Q.  B.  305. 

{b)   Webb  V.  SpieeTy  13  Q.  B.  893. 

(c)  See  Butler  v.  Baker,  3  Co.  26  b ; 
Toumson  v.  T%ckell,  3  B.  &  Aid.  31  ; 
Doe^.  Smyth,  6  B.  &  C.  112;  BeybieY, 
Crook,  2  Bing.  N.  C.  70 ;  Staceyy,  Elph, 
1  M.  &  K.  198 ;  Re  Birckall,  40  C.  D. 
436. 

(</)  Fetrie  v.  Bury,  3  B.  &  C.  353  ; 
Ro9e  y.  Poulton,  2  B.  &  Ad.  822. 
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without  having  executed  the  mortgage  deed  (e).  And  a  corpora- 
tion or  company  may  sue  upon  a  covenant  in  a  deed  without 
executing  it,  although  a  special  form  of  execution  be  required  by 
statute  to  bind  themselves  (/).  But  the  party  so  claiming  as 
covenantee  must  accept  the  covenant,  subject  to  all  the  conditions 
and  provisoes  expressed  or  implied  in  the  deed,  whether  he  has 
bound  himself  by  executing  it  or  not ;  and  it  may  be  a  condition 
precedent  that  the  deed  shall  be  executed  by  both  parties  {g).  In 
a  deed  containing  covenants  on  both  sides,  the  party  who  has 
executed  the  deed  may  be  sued  by  the  party  who  has  not  exe- 
cuted (A).  But  in  such  case  the  mutual  covenants  may  be  so 
dependent  on  one  another,  either  from  their  nature  or  by  construc- 
tion of  their  terms,  as  to  render  the  covenants  on  the  one  side 
conditional  upon  the  validity,  or  the  performance,  of  the  covenants 
on  the  other  side  ;  and  then  the  covenants  on  the  one  side  are  not 
absolutely  binding  until  the  fulfilment  of  the  condition  by  the 
execution  of  the  deed,  or  the  performance  of  the  covenants  on  the 
other  side  (t).  Thus,  "with  respect  to  leases  by  indenture  the 
covenants  which  depend  on  the  interest  in  the  lease  and  are  made 
because  the  covenantor  has  that  interest,  such  as  those  to  repair 
and  pay  rent  during  the  term,  are  not  obligatory  if  the  lessor  does 
not  execute,  not  because  the  lessor  is  not  a  party,  but  because 
that  interest  has  not  been  created  to  which  such  covenants  are 
annexed,  and  during  which  only  they  operate.  Unless  there  be  a 
term,  a  covenant  to  repair  dunng  the  term  is  void.  But  with 
respect  to  collateral  covenants  not  depending  on  the  interest  in  the 
land,  it  is  otherwise,  and  they  are  obligatory"  {k). 


Indenture. 


All  deeds  are  either  indentures  or  deeds  poll.  An  indenture  is 
a  deed  made  between  two  or  more  parties;  and  it  is  so  called 
because  it  was  formerly  the  practice  to  make  an  original  copy  of 
the  deed  for  each  of  the  parties  on  the  same  parchment,  and  then 
to  separate  them  by  an  indented  division,  so  that  on  subsequently 
comparing  the  parts  they  might  be  identified  by  the  fitting  of  the 


{e)  Morgan  v.  Fike,  14  C.  B.  473 ;  23 
L.  J.  C.  P.  64. 

(/)  British  Empire  Ass.  v.  Brawnef 
12  C.  B.  723  ;  22  L.  J.  C.  P.  61. 

{ff)  See  Maedonald  y.  Law  Union  Ins,, 
L.  R.  9  Q.  B.  328  ;  43  L.  J.  Q.  B.  131. 

(A)  Morgan  v.  Fike,  supra. 

(i)  Cabell  v.  Vaughan,  I  Wms.  Sannd. 


461»  n.  (1) ;  Pordage  y.    OoU,  1   Wms. 
Satmd.  648,  and  notes. 

[k)  Per  cur.  Pitman  v.  Woodbury,  3 
Ex.  11 ;  Swatman  v.  Ambler,  8  Ex.  72 ; 
22  L.  J.  Ex.  81 ;  How  y.  Greek,  3 
H.  &  C.  391 ;  34  L.  J.  Ex.  4  ;  Tofer  v. 
Slater,  L.  R.  3  Q.  B.  42 ;  37  L.  J.  Q.  B. 
33. 
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indented  edges  (/).     The  practice  of  indenting  has  been  unneoes-       Oh.  II. 
saiy  since  8  &  9  Vict.  o.  106,  s.  5,  which  enacted  "  that  a  deed 
executed  after  the  1st  of  October,  1845,  purporting  to   be   an 
indenture,  shall  have  the  effect  of  an   indenture   although  not 
actually  indented."     In  the  case  of  a  material  variance  in  the 
contents  of  the  two  parts  of  an  indenture  there  is  no  valid  con- 
tract {m) ;  but  a  mere  clerical  mistake  may  be  read  as  corrected  by 
the  context  («). — Leases  are  usually  made  by  indentures  of  lease  Lease  and 
and  counterpart ;  the  lessor  executes  the  lease,  which  conveys  the  ^'^  '^ 
interest  in  the  land,  and  delivers  it  to  the  lessee,  whose  property  it 
becomes ;  the  counterpart  is  executed  by  the  lessee  and  delivered 
to  the  lessor,  and  is  the  security  to  him  for  the  covenants  and  con- 
ditions and  powers  of  re-entry  (o).     The  lessor  may  prove  the 
contents  of  the  lease  by  the  counterpart,  or,  if  the  lessee  refuses  to 
produce  the  lease,  by  parol  evidence  {p). 

A  deed  poll  is  a  deed  made  by  one  party  only ;  and  it  is  so  Deed  poU. 
called  because  the  edge  is  polled  without  indenting  (q).  In  a  con- 
tract by  deed  poll,  the  promisee  does  not  appear  formally  as  a 
party  to  the  deed,  but  is  identified  only  by  name  or  designation  in 
the  body  of  the  deed ;  he  is  entitled  to  take  the  benefit  of  the  deed, 
but  subject  to  the  conditions  and  provisoes  therein  expressed  (r) . 
Policies  of  insurance  on  ships  and  goods  are  commonly  made  in 
the  form  of  a  deed  poll,  purporting  to  be  made  for  the  benefit  of 
all  the  persons  interested  in  the  property  insured  («). 

The  terms  indenture,  deed,  or  writing  obligatory  import  in  general 
a  deed  under  seal  (t).  The  Act  of  a  railway  company  requiring 
that  transfers  of  shares  should  be  made  by  writing  under  the  hands 
and  seals  of  the  parties  was  held  to  intend  an  instrument,  with  all 
the  incidents  of  a  de6d(M).  Under  articles  of  a  company  per- 
mitting the  transfer  of  shares  to  be  made  by  an  "  instrument  in 
writing"  a  deed  is  not  necessary  (x). — A  promise  contained  in  a  Covenant. 


(J)  Co.  Lit.  143  a;  Lit.  8.373;  Shepp. 
Toach.  50.    See  Stiys  ease,  6  Co.  20  b. 

(m)   Wfftine't  ease,  L.  R.  8  Ch.  1002. 

(»)  Burehell  v.  Clark,  2  C.  P.  D.  88 ; 
46  L.  J.  C.  P.  115;  see  post,  Pt.  L, 
Chap.  VI.,  Sect.  I. 

(o)  Hall  Y.  Ball,  3  Man.  &  G.  242. 

[p)  RoeY.  Davi$,  7  East,  363  ;  Fearse 
V.  Morrice,  3  B.  &  Ad.  396;  Hall  v. 
Ball,  supra;  Houghton  v.  KiBnig,  18 
C.  B.  235;  25  L.  J.  C.  P.  218;  see 
BureheU  y.  Clark,  supra, 

C?)  Supra,  n.  (/). 


(r)  Sunderhnd  Marine  Ins.  v.  Kearney, 
16  Q.  B.  926;  20  L.  J.  Q.  B.  417;  Mac- 
donald  v.  Law  Union  Insee.,  L.  R.  9  Q.  B. 
328;  43  L.J.  Q.  B.  131. 

(«)  Sunderland  Marine  Ins.  y.  Kearney, 
supra;  eee post,  Pt.  II.,  Chap.  I. 

(t)  See  Cahell  v.  Vauyhan,  1  Wms. 
Saund.  461,  n.  (1). 

{u)  Ilibbleichite  v.  M*Morine,  6  M.  & 
W.  200. 

{x)  Ex  p.  Sargent^  L.  R.  17  Eq.  273 ; 
43  L.  J.  C.  425. 
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deed  is  specially  called  a  covenant,  also  a  special  contract  or  contract 
by  specialty.  "  No  precise  form  of  words  is  necessary  to  constitute 
a  covenant ;  any  words  in  a  deed  which  show  an  agreement  to  do 
a  thing  make  a  covenant "  (^). 


Sond. 


Single  bond. 


Bond  with 
condition. 


Common 
monej  bond. 


Special 
condition. 


ReUef 

against 

penalty. 


BeUef 
under 

4  &  5  Anne, 
0.  16. 

Payment 
pott  diem* 


A  bond  is  a  deed  wherein  a  party  acknowledges  himself  to  be 
bound  or  indebted  to  another  in  a  certain  sum  of  money.  It  is 
sometimes  called  an  obligation  in  a  special  sense  of  the  word ;  and 
the  parties  are  called  respectively  the  obligor  and  the  obligee  (s). — 
A  bond  containing  such  acknowledgment  simply  is  called  a  singh 
bond ;  but  there  may  be  appended  to  it  a  condition  that  upon  the 
performance  of  a  certain  act  the  bond  is  to  be  void,  otherwise  to 
remain  in  full  force,  and  it  is  then  called  a  bond  with  a  condition. 
And  the  debt  acknowledged  by  the  bond,  being  fixed  at  a  larger 
sum  than  the  equivalent  of  the  condition,  for  the  purpose  of 
securing  its  performance,  is  called  the  penal  sum  or  penalty, — 
Common  money  bonds  are  bonds  with  the  condition  to  pay  a  sum  of 
money  with  interest  at  a  certain  day,  on  payment  of  which  at  the 
day  the  bond  is  to  be  void,  otherwise  it  is  to  be  forfeited.  In  such 
bonds  the  penalty  acknowledged  to  be  due  is  generally  fixed  at 
double  the  sum  secured.  The  condition  may  be  adapted  to  secure 
any  other  matter :  as  the  performance  of  the  covenants  in  a  deed, 
the  faithful  discharge  of  an  office,  or  the  rendering  of  accounts, 
upon  satisfaction  of  which  the  bond  is  declared  to  be  void ;  such 
bonds  are  called  bonds  with  sjyecial  conditions, — ^By  the  common  law 
the  whole  penalty  became  forfeited  and  was  recoverable  upon  breach 
of  the  condition,  according  to  the  literal  construction  of  the  bond. 
But  the  Court  of  Chancery  gave  relief  against  the  forfeiture  at  law 
upon  payment  of  the  amount  retJly  due,  or  of  the  damages  actually 
arising  from  the  breach  of  the  condition  {a),  A  power  of  granting 
similar  relief  in  certain  cases  is  given  to  the  courts  of  law  by  the 
following  statutes. 

Common  money  bonds  with  a  penalty,  which  by  strict  law  were 
forfeited  by  non-payment  of  the  money  ad  diem  according  to  the 
condition,  are  subject  to  the  statute  4  &  5  Anne,  c.  16,  s.  12.  This 
statute  enacts  that  in  an  action  upon  a  bond  with  a  condition  to  pay 
a  lesser  sum  at  a  day  or  place  certain,  payment  before  the  action  of 


(y)  QeeFordageY.  CoUy  1  "Wms.  Saond. 
648  ;  Wolveridge  v.  Steward,  1  C.  &  M. 
644  ;  Eatterby  y,  Sampson^  6  Bing.  644  ; 
Jiiehardt<m  v.  Jenkim,  1  Drew.  477. 


(«)  Shepp.  Touob.  367  ;  Sawyer  v. 
Mawffrid^e,  11  Mod.  218. 

(a)  Sloman  v.  Walter,  1  Bro.  C.  C. 
418  ;  2  Wb.  &  T.  L.  C.  257. 
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the  principal  and  interest  due,  though  not  made  according  to  the       Ch.  II. 
condition,  may  be  pleaded  in  bar  of  such  action  as  effectually  as  if 
the  money  had  been  paid  at  the  day  and  place  according  to  the 
condition.     The  same  statute,  sect.  13,  enables  the  defendant  in  Payment 
an  action  upon  any  such  bond  with  a  penalty  to  bring  into  court  ^^  ^'*''*' 
all  the  principal  money  and  interest  due  on  such  bond  together  with 
costs  in  full  satisfaction  and  discharge  of  the  bond ;  and  since  the 
Judicature  Acts,  by  Order  XXII.  r.  1,  the  payment  into  court  may 
be  pleaded  in  the  action ;  and  imder  Order  XTX.  r.  3,  a  set-oflE 
may  be*  pleaded  (b). 

Bonds  with  special  conditiom  are  subject  to  the  statute  8  &  9  Relief  under 
Will.  3,  0.  11,  which  applies  "  in  all  actions  on  any  bond,  or  on  c.  ii.  '  ' 
any  penal  sum,  for  non-performance  of  any  covenants  or  agree- 
ments in  any  deed  or  writing  contained."  This  statute  restricts 
the  amount  recoverable  at  law  to  the  damages  for  the  breaches  of 
the  conditions  or  agreements  which  the  plaintiff  shall  assign  and 
prove ;  and  it  allows  the  judgment  for  the  penalty  to  remain  only 
as  a  security  against  further  breaches  (c). — A  bond  conditioned  for 
payment  of  a  sum  by  instalments,  during  the  currency  of  the 
instalments,  is  within  this  statute,  and  not  within  the  above  statute 
of  Anne  {d),  A  bond  conditioned  for  payment  of  a  sum  on  a 
certain  day  and  interest  in  the  meantime  on  certain  days,  after  the 
lapse  of  the  day  for  payment  of  the  principal  becomes  a  bond 
within  the  statute  of  Anne ;  and  it  is  not  necessary  to  assign 
breaches  of  the  condition  under  the  statute  of  Will.  3  {e). 

Hence  a  bond  with  condition  binds  the  obligor  to  the  perform-  Effect  of 
anoe  of  the  condition  with  the  same  effect  as  a  covenant  in  similar  ^^f. ji^^i 

oondition. 

terms ;  no  action  can  be  maintained  upon  the  bond  until  a  breach 
of  the  oondition,  and  no  more  can  be  recovered  than  the  damages 
sustalaed  by  the  breach  (/) ;  but  the  amount  of  damages  is  pre- 
sumptively limited  to  the  amount  of  the  penalty  {g).  In  an  action 
on  the  bond,  a  plea  denying  or  excusing  the  breach  is  a  good 
plea  (h) ;  the  Statute  of  Limitation  begins  to  run  from  the  breach, 
but  only  against  that  breach ;  and  a  new  breach  gives  a  new  cause 

(*)  See  jw^,  Pt.  rV.,  Chap.  VII.  L.  Rajm.  615;  Milboum  v.   Ewariy  6 

Ik  See  ibid.  ;  and  1  Wms.  Saund.  67,  T.  R.  381 ;  see  Jessel,  M.  R.,  Talmer  v. 

n.  (1) ;  and  see  pott,  Pt.  V.,  Chap.  I.,  ^^^^^  15  C.  D.  297. 

Sect  III  »         1-       '  (^j  ^.^^  ^    Clarkim,  6  T.  R.  303 ; 

W  FreHm  v.  Dania,  L.  R.  8  Ex.  19  ;      ^TT^\^?i:*'-''%*'  «<?*?•   ^3. 
^o  T    T  1?^   ^7  Dee  jpo*^,  Pt.  v.,  Chap.  I.,  Sect.  III. 

/  N*  Q   ^A      \    ^  1A II-        10'  (*)  ^  ^^^*  ^-  hampheU,  2  H.  Bl. 

{e)  Smith  V.  JB<md,  10  Bing.  12o.  i63  ;  JBeswick  v.  Swindellt,  8  A.  &  E. 

(/)  Co.  lit.  206  a;  Cage  v.  AeUm,  1      868  ;  6  L.  J.  Ex.  287. 
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PabtL 


Specific 
performance 
of  condition. 


of  action  (i).  So  in  bankruptcy  the  penalty  of  a  bond  is  not 
provable  as  a  debt,  but  only  the  liability  incurred  for  a  breach  of 
the  condition  {k), — Bonds  with  special  conditions  are  also  con- 
strued and  applied  in  equity  according  to  the  intention  of  the 
parties,  merely  as  securities  for  the  agreement  expressed  in  the 
recitals  and  condition  of  the  bond ;  and  therefore  may  be  enforced 
by  specific  performance  or  injunction  (/).  And  in  such  cases  the 
obligor  is  not  allowed  the  option  of  forfeiting  the  penalty  instead 
of  performing  the  condition  ;  though  the  specific  relief  given  may 
be  of  greater  value  than  the  penalty  of  the  bond  (m). 


Consideration 
in  contracts 
nnder  seal. 


Voluntary 
covenants. 


Effect  in 
equity. 


Contracts  made  by  deed  under  seal  do  not  require  a  consideration 
to  give  validity  to  the  promise  in  the  same  sense  as  simple  contracts 
by  agreement.  With  the  latter  the  consideration  is  made  a  neces- 
sary condition,  as  proof  of  the  intention  that  the  promise  shall  be 
binding,  and  to  avoid  giving  efPect  to  promissory  expressions  which 
are  not  so  intended.  With  contracts  under  seal,  a  deliberate  inten- 
tion to  make  a  binding  promise  is  presumed  from  the  f oimalities 
required  in  the  execution  of  a  deed. — Hence  a  voluntcuy  promise, 
that  is,  one  that  is  gratuitous  or  without  consideration,  may  be 
made  binding  in  the  form  of  a  covenant  by  a  deed  imder  seal ; 
though  such  a  promise  cannot  be  made  binding  in  the  form  of  a 
simple  contract  (n).  Equity  follows  the  law  in  this  respect  and 
allows  a  voluntary  covenant  full  legal  effect.  But  the  courts  in 
administering  equity,  though  they  cannot  set  aside  or  restrict  the 
legal  operation  of  a  contract  merely  upon  the  ground  that  it  is 
voluntary,  yet  refuse  to  apply  the  auxiliary  remedies  of  specific 
performance  or  injunction,  or  any  other  purely  equitable  reme- 
dies (o) ;  also  by  the  rules  of  equity  in  the  administering  of  assets, 
voluntary  bonds  and  covenants  are  postponed  to  all  debts  founded 
upon  valuable  consideration ;  and  the  same  rule  applied  in  bank- 
ruptcy until  abolished  by  the  Bankruptcy  Act,  1869,  s.  32 
(repealed  and  re-enacted  by  the  Bankruptcy  Act,  1883,  s.  40), 
which  provides  that,  save  certain  excepted  debts,  "  all  debts  prov- 


(i)  Sanders  v.  Coward,  16  M.  &  W. 
48;  16  L.J.  Ex.  97;  Tuekey  v.  ffawkhfs, 
4  C.  B.  656 ;  16  L.  J.  C.  P.  201. 

{k)  St.  Martin  v.  irarren,  1  B.  &  Aid. 
491 ;  Einton  v.  Acraman,  2  C.  B.  367. 

(I)  Chilhner  v.  Ckilliner,  2  Ves.  sen. 
628  ;  Howard  v.  Woodward^  34  L.  J.  C. 
47 ;  Gravely  v.  Bernard^  L.  R.  18  Eq. 


618  ;  43  L.  J.  G.  669 ;  London  and  York- 
»hire  Bank  v.  Pritt,  66  L.  J.  C.  987. 

(w)  lb,;  Jetidwine  v.  Agate^  3  Sim, 
141. 

(«)  See  ante,  p.  6  ;  Plowden,  p.  308. 

(o)  Jeffertji  v.  Jefery»,  Or.  &  Ph.  138 ; 
Walrond  ▼.  Walrond,  Johns.  18;  28 
L.  J.  0.  97  ;  i2^  Lwan,  46  C.  D.  470 ; 
60  L.  J.  C.  40. 
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able  in  the  bankruptcy  Bball  be  paid  pari  passu  "  (/?). — ^Althougli       Ch.  II. 


the  existence  of  a  conBideration  is  not  essential  in  a  contract  under  iiieg-al  con- 
seal,  yet  if  a  consideration  in  fact  exists,  it  must  be  lawful.   If  the  sideration. 
consideration  is  unlawful  the  contract  is  void ;  and  the  illegality  of 
the  consideration  may  be  alleged  and  proved  even  in  contradiction 
to  the  written  terms  of  the  deed  (q). 

Debts  created  under  seal,  or  specialty  debts,  at  common  law  had  Frioritj  of 
priority  over  simple  contract  debts  in  the  administration  of  the  ^deTseal 
personal  assets  of  the  deceased  debtor ;  and  the  executor  or  ad-  in  adminis- 
mimstrator  was  bound  to  discharge  all  specialty  debts  of  which  he  assets. 
had  notice  before  debts  arising  from  simple  contracts  (r).     This 
priority  was  taken  away  by  the  statute  32  &  33  Vict.  c.  4G, 
enacting  that  "  in  the  administration  of  the  estates  of  every  person 
who  shall  die  on  or  after  1st  Jan.,  1870,  no  debt  or  liability  of 
such  person  shall  be  entitled  to  any  priority  or  preference  by 
reason  merely  that  the  same  is  secured  by  or  arises  under  a  bond, 
deed,  or  instrument  under  seal,  or  is  otherwise  made  or  constituted 
a  specialty  debt ;  but  all  creditors  of  such  person,  as  well  specialty 
as  simple  contract,  shall  be  treated  as  standing  in  equal  degree, 
and  be  paid  accordingly  out  of  the  assets  of  such  deceased  person, 
whether  such  assets  are  legal  or  equitable."     Eent  is  a  specialty 
debt  within  this  statute  and  is  therefore  deprived  of  its  former 
priority  («). 

In  the  administration  of  legal  personal  assets,  comprising  all  Legal  and 
such  assets  as  the  executor  can  reach  virtute  officii^  whether  by  law  ^^^ 
or  in  equity,  the  rule  of  equity  followed  the  law  {t).  But  equity 
does  not  recognise  any  debt  as  a  specialty  which  is  not  a  specialty 
at  law.  A  claim  for  money  due  from  a  trustee,  though  the  trust 
was  created  and  accepted  by  deed  under  seal,  is  not  entitled  to  any 
priority,  unless  there  is  a  covenant  to  pay  it  {u),  A  covenant  to 
execute  a  deed  which  would  create  a  specialty  debt  itself  creates  a 
specialty  debt :  as  a  covenant  to  execute  a  mortgage  deed  with  all 
usual  powers  and  covenants,  which  would  include  a  covenant  for 


{p)  Ex  p.  Ftftiin^er,  8  C.  D.  621 ;  47  C.  137. 

L.  J.  B.  43.  (0  Wms.    Ex.    9th   ed.   860^*  1646  ; 

(q)  CoUin,  T.  Bhmtem,  2  Wils.  341 ;  g*^*^^-  ^'^"^^  ^  ^^^-  ^*®  ^  ^6  L.  J. 

1  Smith.  L.  C.  366.    See  post,  Pt.  III.,  ' ^^^  ^^^^^  ^   SoUand,  L.  R.  4  Ch. 

l^nap.  IV.  449  ;  38  L.  J.  C.  898  ;  Adey  v.  Arnold, 

(r)  Wms.  Ex.  9th  ed.  869.  2  D.  M.  &  G.  432 ;  Isaaeton  v.  Earwood, 

(«)  Be  HattinffM,  6  C.  D.  610 ;  47  L.  J.  L.  R.  3  Ch.  226 ;  37  L.  J.  C.  209. 

L.  H 
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Pabt  I.  payment  of  the  debt  {x) ;  and  a  covenant  to  execute  a  lease  nvith 
usual  covenants,  including  a  covenant  to  pay  the  rent  (y). — ^In  the 
administration  of  equitable  assets,  comprising  all  such  assets  as  the 
general  creditor  can  reach  only  through  a  court  of  equity  and  not 
the  executor,  no  priority  is  allowed;  they  are  applied  in  dis- 
charging all  liabilities  pari  passu  (c),  except  that  voluntary  debts 
are  postponed  to  those  incurred  for  valuable  consideration  {a). 


Remedies 
against  leal 
estate. 


Contracts 

binding 

heirs. 


Statute  of 

fraudulent 

deyises. 


At  common  law  a  creditor  could  not  levy  execution  against  the 
real  estate  of  his  debtor  during  his  life,  or  after  his  decease.  The 
statute  West.  2  (13  Edw.  1,  c.  18),  by  the  writ  of  ekgit^  first  sub- 
jected the  land  of  a  debtor  to  execution  upon^  judgment  against 
him  (6). — But  if  a  person  by  a  deed  under  seal  bound  him- 
self "  and  his  heirs,"  or  covenanted  for  himself  "  and  his  heirs," 
thereby  expressly  charging  his  heir  with  the  debt  or  covenant,  the 
heir  became  chargeable  to  the  full  value  of  all  the  land  which  the 
ancestor  left  to  descend  to  his  heir ;  and  which  were,  therefore,  called 
assets  by  descent  (c).  By  the  Statute  of  Frauds  (29  Car.  2,  o.  3),  s.  10, 
which  extended  execution  against  equitable  estates  generally, 
trust  or  equitable  estates  of  inheritance  were  declared  to  be  assets 
by  descent,  and  the  heir  was  made  chargeable  with  the  obligation 
of  his  ancestors  by  reason  of  such  assets  as  fully  as  if  the  estate  at 
law  had  descended  to  him  in  like  manner  as  the  trust.  And  by 
sect.  12,  estates  ji?Mr  autre  vie  were  made  chargeable  in  the  hands  of 
the  heir,  if  they  came  to  him  by  special  occupancy,  as  assets  by 
descent,  as  in  the  case  of  lands  in  fee  simple. 

The  creditor  by  specialty  had  no  remedy  against  a  devisee  of 
the  land,  until  the  passing  of  the  statute  3  W.  &  M.  c.  14  (known 
as  the  Statute  of  Fraudulent  Devises).  This  statute  enacted,  as  to 
bonds  and  specialties  binding  the  heirs,  that  all  dispositions  of  land 
by  will  shall  be  deemed  and  taken,  as  against  such  creditors,  to  be 
fraudulent  and  void,  sect.  2 ;  and  that  such  creditors  shall  have  an 
action  of  debt  upon  their  bonds  and  specialties  against  the  heir  of 
the  obligor  and  the  devisee  jointly,  sect.  3.  An  exception  is  made 
of  devises  or  dispositions  by  "v^dll  for  the  payment  of  debts,  sect.  4. 
This  statute  was  repealed  by  the  statute  1  Will.  4,  c.  47,  and  re- 


(x)  Saunders  y.  Milsotne,  L.  B.  2  £q. 
673. 

(y)  Zidd  Y.  Boone,  L.  B.  12  Eq.  89 ; 
40  L.J.  0.531. 

(c)  Wms.  Ex.  9th  ed.  1546  et  seq. 

(a)  Wms.  Ex.  9th  ed.  869. 


{b)  VtulerhUl  v.  DevereuXf  2  Wms. 
Saund.  197.    And  ^eepott^  p.  106. 

(e)  Harbert^a  eaw,  3  Go.  12  a ;  see 
notes  to  JefffMon  v.  Morion^  2  Wms. 
Saund.  12 ;  BuUen  &  L.  Free.  PI.  4th 
ed.  pp.  194,  205. 
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enacted  in  Blmilar  terms ;   but  with   an  extended  operation  to       Ch.  II. 
covenants  as  well  as  debts,  to  which  the  former  Act  was  restricted, 
sects.  2,  3  (d) ;  and  in  the  case  of  there  not  being  any  heir-at-law, 
enabling  the  creditor  to  sue  the  devisee  solely,  sect.  4(^). — ^At  Flea  of 
common  law  the  heir  was  not  liable,  if  he  had  bond  fide  aliened  the  2^^^^ 
lands  descended  before  the  commencement  of  the  action  against 
him ;  he  might  then  plead  rieiu  per  descent^  that  is  to  say,  that  he 
had  not  any  lands  of  the  ancestor  at  the  time  of  suing  out  the 
writ.     But  by  the  above  statutes  he  was  made  answerable  to  the 
value  of  the  lands  so  aliened ;  and  it  was  provided  that  the  plaintiff 
might  reply  to  the  plea  of  rieiis  per  descent,  that  the  defendant  had 
lands  from  his  ancestor  before  the  writ  bought ;  and  thereupon 
judgment  might  be  given  and  execution  awarded  to  the  value  of 
the  lands,  as  if  the  debt  were  his  own.      The  devisees  were  made 
similarly  chargeable,  notwithstanding  they  had  aliened  the  lands 
before  the  action  was  brought  (/).     The  liability  of  the  heir  or 
devisee  therefore  became  a  personal  liability  limited  to  the  value  of 
the  estates,  chargeable  only  against  their  personal  estate  and  not  as 
a  specialty  debt  against  their  real  estate  generally,  nor  specifically 
against  the  real  estate  descended  or  devised,  which  they  were  free 
to  sell  and  alienate  (g). — The  creditor  may  follow  the  real  estate  or 
the  proceeds  in  the  case  of  the  bankruptcy  of  the  heir  or  devisee, 
or  it  seems  in  case  of  a  voluntary  alienation  by  them  without 
consideration  (A). — ^The  creditor  may  proceed  against  the  heir  or  Exoneration 
devisee  notwithstanding  there  may  be  personal  assets  unadmi-  o^r^l  assets 
nistered ;  for  the  rule  that  the  personalty  is  the  primary  fund  for  personalty. 
the  payment  of  debts  applies  only  in  equity  in  distributing  the 
charge  of  debts  between  the  real  and  personal  representatives, 
entitling  the  heir  or  devisee  who  has  been  compelled  to  pay  the 
specialty  debts  to  be  reimbursed  out  of  the  personal  estate,  as 
against  the  next  of  kin  or  the  residuary  legatee ;  and  the  court 
will  marshal  the  assets  in  order  to  apportion  the  debts  to  the 
respective  funds  {{). — Contracts  under  seal  in  which  the  obligor  or  Contracts 
covenantor  binds  himself  only,  and  does  not  expressly  bind  his  not  binding 

neirs. 

(d)   TTiisoH  V.  Knuhley,  7  East,   128  ;  (^  TJiome  v.  Kerr,  2  K.  &  J.  64  ;  25 

JenkiM  ▼.  Briant,  6  Sim.  603  ;  Coope  v.  L.  J.  0.  67  ;  Re  Hedgely,  34  C.  D.  379  ; 

Cresstcell,  L.  R.  2  Ch.  106 ;  36  L.  J.  C.  66  L.  J.  C.  360 ;  consequently  the  heir 

114.  had  a  right  of   retainer  for  his  own 

/  X   Tj-    -I-  oi  7j    z.    A  xr    £,  -or       specialty  debt;  see  Jte  Illidae,  27  C.  D. 

W  HHHtmsf  V.  Sheldrake,  9  M.  &  W.      ^^.  53^^^  j.  q.  991. 

^®-  (h)  Exp.  M&rUm,  5  Ves.  449. 

(/)  3  W.  &  M.   c.   14,  88.  6—7  ;   1  (*)  See  Ancaster  v.  Mayer,  1  Bro.  C.  0. 

WiU.  4,  c.  47,  88.  6—8  ;    see  2  Wms.  464 ;  1  Wh.  &  T.  L.  C.  1 ;  Aldrieh  ▼. 

Saund.  16,  n.  (4).  Cooper,  8  Ves.  382 ;  1  Wh.  &  T.  L.  C.  36. 
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heirs  also,  gave  no  remedy  against  the  heir  or  devisee  at  common 
law ;  the  only  remedy  being  against  the  executor  or  administrator 
in  respect  of  the  personal  assets,  but  with  priority  over  simple  con- 
tracts {k).  By  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  49,  a  covenant  and  a  contract  under  seal  and  a  bond  or  obliga- 
tion imder  seal,  made  after  the  commencement  of  the  Act,  though 
not  expressed  to  bind  the  heirs,  operate  in  law  to  bind  the  heirs 
and  real  estate,  as  if  heirs  were  expressed ;  if  a  contrary  intention 
is  not  expressed,  and  subject  to  the  terms  and  provisions  therein 
contained. 

The  right  of  charging  the  retd  assets  of  a  deceased  debtor  was 
extended  to  debts  of  all  kinds  by  the  statute  3  &  4  Will.  4,  c.  104 
(Sir  John  Romilly's  Act),  enacting,  "that  when  any  person  shall 
die  seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tene- 
ments, or  hereditaments,  corporeal  or  incorporeal,  or  other  real 
estate,  whether  freehold,  customary-hold,  or  copyhold,  which  he 
shall  not  by  his  last  will  have  charged  with  or  devised  subject  to 
the  payment  of  his  debts,  the  same  shall  be  assets  to  be  administered 
in  courts  of  equity  for  the  payment  of  the  just  debts  of  such 
person,  as  well  debts  due  on  simple  contracts  as  on  specialty ;  and 
that  the  heir  or  heirs  at  law,  customary  heir  or  heirs,  devisee  or 
devisees  of  such  debtor  shall  be  liable  to  all  the  same  suits  in  equity 
at  the  suit  of  any  of  the  creditors  of  such  debtor,  whether  creditors 
by  simple  contract  or  by  specialty,  as  the  heir  or  heirs  at  law, 
devisee  or  devisees  of  any  person  or  persons  who  died  seised  of  free- 
hold estates  was  or  were  before  the  passing  of  this  Act  liable  to  in 
respect  of  such  freehold  estates  at  the  suit  of  creditors  by  specialty 
in  which  the  heirs  were  bound ;  provided  that  in  the  administration 
of  assets  by  courts  of  equity  under  and  by  virtue  of  this  Act,  all 
creditors  by  specialty  in  which  the  heirs  are  bound  shall  be  paid  the 
full  amount  of  the  debts  due  to  them  before  any  of  the  creditors 
by  simple  contract  or  by  specialty  in  which  the  heirs  are  not  bound 
shall  be  paid  any  part  of  their  demands"  (/). — The  priority  re- 
served in  the  proviso  to  specialty  debts  in  which  the  heirs  are 
bound,  together  with  the  general  priority  of  specialty  debts  in  the 
administration  of  assets  at  law  and  in  equity,  was  taken  away  by 
the  statute  32  &  33  Vict.  o.  46,  abeady  cited  (m). — Land  or  real 


(A)  Co.  Lit.  209  a;  388 b ;  386 a ;  see      see  Wins.  Executors,  9th  ed,,  pp.  1595 
ante,  p.  97.  et  seq. 

(/)  As  to  the  effect  of  this  Btatute,  (w)  Antfy  p.  97. 
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-  -  - 

-   •  * 
estate  charged  by  will  with  or  devised  subject  to  the  paym^ni'of      Ch.  II. 

debts,  excepted  from  the  operation  of  the  above  Aots^  •becomes  will  with 

equitable  assets,  and  is  therefore  administered  in  equity  ifr discharge  debte.^^* 

of  all  cr^iioTS  pari  passu ^  without  any  priority  or  pref^hoe  {n). 

The  statute  17  &  18  Vict.  o.  113  (Locke  Kind's-* Act)  enacted  Land 

that  land,  as  between  the  different  persons  claipuBg  through  or  uaW^to^ 

under  the  deceased  owner,  shall  be  primarily  liaWfe'/to  the  payment  mortgage 

of  all  mortgage  debts  charged  upon  it  at  the  time  of  his  death,  charges. 

unless  he  shall  have  by  will  or  deed  signified  an  intention  to  the 

contrary ;  and  that  the  heir  or  devisee  shall  not  be  entitled  to  have 

the  mortgage  debt  discharged  out  of  the  personal  or  other  real 

estate.     By  30  &  31  Vict.  c.  69,  s.  2,  this  enactment  was  extended 

to  "any  lien  for  unpaid  purchase-money  upon  such  lands  purchased 

by  the  testator."    And  by  40  &  41  Vict.  c.  34,  s.  1,  it  was  extended 

to  lands  of  any  tenure,  and  to  any  equitable  charge,  and  to  the 

estates  of  intestates  (o). 

Contracts  under  seal  have  a  further  superiority  over  simple  con-  Limitation 
tracts  in  respect  of  the  period  of  limitation  for  actions.     Where  ^  ^^^contr   t 
the  cause  of  action  arises  upon  a  contract  under  seal,  the  period  of  under  seal. 
limitation  is  in  general  twenty  years;  where  it  arises  out  of  a  simple 
contract,   the  period  in   general  is   six  years  (p). — Some  other  Merger. 
doctrines  peculiar  to  contracts  under  seal  may  here  be  mentioned : 
a  contract  imder  seal,   being  attended  with  superior  remedies, 
operates  in  law  in  merger  of  a  simple  contract  on  the  same  matter ; 
that  is  to  say,  if  a  bond  or  covenant  under  seal  be  given  to  secure  a 
simple  contract  debt,  the  simple  contract  is  merged  in  the  contract 
under  seal  and  is  thereby  extinguished,  according  to  a  general 
rule  of  law  that  a  party,  by  acquiring  a  security  of  a  higher 
nature  in  legal  operation   than  the   one  he  already  possesses, 
merges  and  extinguishes  his  legal  remedies  upon  the  minor  secu- 
rity (q). — The  doctrine  of  estoppel   applies  to  the  reciteds  and  Estoppel 
statements  made  by  a  party  to  a  deed  under  seal ;  they  are  held  ^  ^®^- 
conclusive  against  the  party,  and  he  is  estopped  from  denying 
their  truth,  in  any  legal  proceedings  taken  upon  the  deed  be- 
tween the  same  parties  in  the  same  right,  or  those  claiming 
through  them(r).     The  estoppel  does  not  extend  to  proceedings 

(«)  See  ante,  p.  98.  {q)  See  post,  Pt.  IV.,  Chap.  IX. 

f^\  a«^  «»4.^  ♦«   A^^^^  «  ir....^»    1           W  Co.  lit.  352  a ;  see  Loe  v.  Oliver. 

™t>  ?^  f^  *1  oT?U-  ^   '  '      6  Man.  &  B.  202 ;  2  Sm.  L.  C.  706 

Wh.  &  T.  L.  C.  pp.  23  et  seg.  ^^^  ^^  jri«jr.«>«'.  can,  2  Sm.  L.  C. 

{p)  Seepoft,  Ft.  IV.,  Chap.  XI.  713. 
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PaetL 


Deed  cannot 
be  varied  by 
simple 
agreement. 


Bjt  A*&arty  in  a  different  right  («) ;  nor  to  proceedings  by  persons 
not* 'parties  nor  claiming  through  parties  to  the  deed  (t) ;  nor 
to  prooe€||iiiig8  for  purposes  collateral  to  the  deed,  though  for  such 
purpose'»'*tbe  contents  of  the  deed  may  he  evidence  {u).  The 
effect  of  ftd^d  in  estoppel  is  also  restricted  to  such  recitals  and 
statements  as  ^te  intended  to  he  agreed  upon  as  true  against  one 
or  other  of  therjljiirties ;  and  this  intention  is  to  be  gathered  from 
the  construction  of  the  deed  (x), — It  is  also  a  general  rule  of  law 
that  a  contract  under  seal  cannot  be  varied  or  discharged  by  a 
simple  agreement  not  under  seal;  as  expressed  in  the  maxim, 
**  unumquodque  dissolvi  eo  Ugamine  quo  ligatum  est.^^  But  such  an 
agreement  may  be  effectual  in  equity  to  restrict  or  oppose  the  legal 
operation  of  the  deed  (y). 


Remedies. 


Debts  created  Debts  created  by  statute  take  their  form  and  incidents  from  the 
J  statute.  provisions  of  the  particular  statute  upon  which  they  are  foimded : 
as  debts  for  penalties  imposed  by  penal  statutes  and  made  due  and 
payable  to  an  informer  or  to  a  party  grieved  (s)  ;  debts  for  tolls 
payable  under  statutes  (a)  ;  debts  for  money  received  under  statu- 
tory authority  for  payment  over  to  others  (b).  "  Where  an  Act  of 
Parliament  creates  a  duty  or  obligation  to  pay  money,  the  money 
may  be  recovered  by  action,  unless  some  provision  to  the  contrary 
is  contained  in  the  Act"(c).  "And  where  an  Act  creates  an 
obligation,  and  enforces  the  performance  in  a  specified  manner,  it 
is  a  general  rule  that  performance  cannot  be  enforced  in  any  other 
manner"  (d).  But  whether  the  Act  in  giving  a  special  remedy 
excludes  the  remedy  by  action,  is  a  question  of  construction 
depending  upon  the  terms  and  general  purpose  of  the  Act  {e), 
A  statutory  obligation  to  pay  money  is  in  general  a  debt  by 
specialty  within  the  Statute  of  Limitations  (3  &  4  Will.  4,  o.  42), 


Specialty 
debt. 


(«)  Metiers  y.  Brown,  1  H.  &  C.  686 ; 
32  L.  J.  Ex.  138. 

(0  ffeath  y,  Creahek,  L.  R.  10  Ch. 
22 ;  43  L.  J.  C.  169 ;  Craeknall  y.  Janton, 
lie.  D.  1. 

(«)  Carpenter  v.  Btdler,  8  M.  &  W. 
209 ;  Ex  p.  Morgan,  2  C.  D.  72 ;  46 
L.  J.  B.  36. 

(z)  Stroughilly,  Buck,  14  Q.  B.  781  ; 
49  L.  J.  Q.  B.  209. 

{y)  ButlantCt  ease,  6  Co.  26  a ;  Blake' a 
case,  6  Co.  43  b  ;  Hash  y.  Armstrong,  10 
C.  B.  N.  S.  259 ;  30  L,  J.  C.  P.  286  ; 
Steeds  t.  Steeds,  22  Q.  B.  D.  537  ;  58 
L.  J.  Q.  B.  302. 


(z)  Girdlestone  y.  Brighton  Aquarium, 
4  Ex.  D.  107  ;  48  L.  J.  Ex.  373. 

{n)  Shepherd  y.  RilU,  11  Ex.  66)  25 
L.  J.  Ex.  6. 

(b)  Lloyd  y.  Burrup,  L.  R.  4  Ex.  63 ; 
38  L.  J.  Ex.  25. 

(c)  Shepherd  y.  Hills^  supra  ;  Biehard- 
son  y.  Wallis,  L.  R.  8  Ex.  71 ;  42  L.  J. 
Ex.  68. 

(d)  Doe  y.  Bridges,  1  B.  &  Ad.  859 ; 
Fasmore  y.  Oswaldtwistle  Council,  (1898) 
A.  C.  387 ;  67  L.  J.  Q.  B.  635. 

{e)  London  School  Board  y.  Wright,  12 
Q.  B.  D.  687 ;  63  L.  J.  Q.  B.  266 ; 
Bentley  y.  Manchester  By,,  (1891)  3  Ch. 
222  ;  60  L.  J.  C.  641. 
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B.  3,  which  presorihes  twenty  years  as  the  limit  within  which  Ch.  II. 
actions  of  debt  upon  any  specialty  must  be  brought  (/).  Accord- 
ingly, an  action  by  a  railway  company  against  a  shareholder  for 
calls,  under  the  Companies  Clauses  Act,  1845,  s.  26,  was  held  to  be 
within  the  statute  3  &  4  Will.  4,  c.  42,  s.  3  (g).  But  an  action 
for  a  penalty  imder  a  bye-law  of  a  chartered  company  is  within 
the  Statute  of  Limitations  (21  Jac.  1,  c.  16),  as  is  also  an  action 
given  to  a  local  authority  to  obtain  contribution  out  of  a  county 
fond,  and  must  be  brought  within  six  years  (h).  The  Companies  Debt«for 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  16,  provides  that  "  all  moneys  °*^- 
payable  by  any  member  to  the  company  in  pursuance  of  the  con- 
ditions and  regulations  of  the  company,  shall  be  deemed  to  be  "  a 
debt  due  from  the  member  to  the  company  and  to  be  "  in  the 
nature  of  a  specialty  debt."  There  is  no  debt  due  until  a  call  is 
made  (t).  The  liability  of  a  contributory  for  calls  in  the  winding 
up  of  a  company  under  sect.  79  of  the  same  Act,  is  "  to  be  deemed 
to  create  a  debt  in  the  nature  of  a  specialty  "  (k).  Accordingly 
the  heir  of  a  contributory  is  bound  in  respect  of  real  estate 
descended  (/). 

(/)  Jones  V.  Fope,  1  "Wms.  Saund.  56 ;  (i)  Whittaker  v.  Kershaw,  46  C.  D. 

Shepherd  v.  JK/fo,  11  Ex.  65;  25  L.  J.       320;  60  L.  J.  0.  9. 

^{g)'Cork  ^  Bandon  By,  t.  Goode,   13       ,  (^)  ^|  ^'^^iTJf^''  ^'  ^^  l^  ^'  ^^^ ; 

C.  B.  826 :  22  L.  J.  C.  P.  198.  l^i^W^d  ^^o     oTl  ^r'l\'  "^^ 

(A)  ToSacco  Pipe  Makers  t.  Loder,  16      ^  D.  M.  &  G.  672 ;  26  L.  J.  C.  95. 

Q.  B.  765  ;  20  L.  J.  Q.  B.  414  ;  Salford  (/)  Buck  v.  Bobson,  L.  R.  10  Eq.  629  ; 

Y.  Laneaskire,  69  L.  J.  Q.  B.  576.  39  L.  J.  C.  821. 
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Past  I. 

Contracts 
of  record. 


Judgment 
debt. 


Contracts  of  record  oomprifie  Judgments,  Eecognizanoes,  and 
Statutes  merchant  and  staple  (a). — ^A  record  is  a  memorial  or 
entry  of  the  acts  and  proceedings  of  a  court  of  record.  The 
enrolment  or  entry  in  the  roll  of  the  court  is  essential  to  con- 
stitute the  record  and  to  give  it  special  efficacy  (b) ;  and  the  court 
has  power  at  all  times  to  inspect  its  own  records  (c).  A  record  is 
conclusive  of  its  contents,  and  admits  no  averment  or  proof  to  the 
contrary.  If  an  alleged  record  be  denied,  the  fact  is  tried  by  the 
mere  production  and  inspection  of  the  court  roll,  from  which  it 
appears  whether  there  is  the  record  alleged  and  what  are  the 
contents  (r/). 

The  judgment  in  an  action  in  a  court  of  record,  when  final, 
is  entered  upon  the  roll  of  the  court  containing  the  record  of  the 
action.  A  judgment  that  the  plaintiff  shall  recover  against 
the  defendant  a  sum  of  money  as  debt,  or  damages,  or  costs  of 
suit,  creates  a  debt;  which  is  therefore  a  debt  or  contract  of  record. 
So  a  judgment  for  the  defendant,  that  he  shall  recover  a  sum  of 
money  for  his  costs  of  defence,  creates  a  debt  of  record  {e).     Judg- 


(a)  2  Blackst.  Com.  466. 

(b)  Glynn  y.  Thorpe,  1  B.  &  Aid.  163. 
{e)  Craven  v.  Smith,  L.  B.  4  Ex.  146  ; 


38  L.  J.  Ex.  90. 
(^  Co.  Lit.  117b;  260  a. 
{e)  See  ante,  pp.  80,  82. 
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ments  of  ootirts  not  of   record,   and  judgments  of   foreign  and      Gr.  III. 
colonial  courts,  have  been  already  treated  as  creating  simple  con- 
tract  debts  (/). 

A  judgment,  being  a  simple  mode  of  securing  a  debt  attended  Judgments 
with  easy  proof  and  convenient  remedies,  may  be  used  for  this    ^  ^^^^  • 
purpose  by  agreement  without  previous  litigation  ;  also  after  the 
commencement  of  an  action,  the  parties  may  come  to  an  agree- 
ment as  to  the  entry  of  judgment,  and  the  terms  on  which  it  is  to 
be  enforced. — A  tcarrant  of  attorney  is  an  instrument  in  writing,  Warrant  of    * 
usually  under  seal,  giving  authority  to  enter  judgment  against  **to™^- 
the  party  executing  it  without  process  ;  and  it  maybe  made  subject 
to  a  defeasance  containing  the  terms  and  conditions  upon  which  the 
judgment  may  be  entered  and  execution  issued  (g) .     A  cognovit  Cognovit 
actionem  is  an  instrument  in  writing,  confessing  the  cause  of  action  ^^*<^''^' 
in  a  pending  suit,  and  authorising  the  plaintiff  to  enter  judgment ; 
it  may  also  be  made  subject  to  terms  and  conditions  controlling 
its  application.    Also  a  judge's  order  may  be  made  by  consent.  Judge's 
authorising  the  plaintiff  to  enter  judgment  against  the  defendant  °'^®'- 
in  an  action,  forthwith  or  at  a  future  time,  and  subject  to  terms  of 
defeasance  or  condition. — The  judgment  entered  by  consent  under 
these  instruments  is  attended  with  the  regular  incidents  of  a  judg- 
ment as  if  entered  in  invitum ;  but  the  terms  of  the  defeasance  or 
condition  control  the  execution  according  to  the  intention  of  the 
parties ;  and  the  courts  exercise  an  equitable  jurisdiction  to  apply 
the  judgment  and  execution  accordingly  {h).     These  instruments 
are  not  within  the  statute  8  &  9  Will.  3,  c.  11,  which  requires  the 
plaintiff  in  an  action  on  any  penal  sum  to  assign  breaches  (/). — 
The  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  24,  provides  "  that 
a  warrant  of  attorney  or  cognovit  actionem  shall  not  be  of  any 
force,  unless  there  is  present  some  attorney  of  one  of  the  superior 
courts  on  behalf  of  such  person,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit  before  the  same  is  executed ; 
which  attorney  shaU  subscribe  his  name  as  a  witness  to  the  due 
execution  thereof."      By  sect.  26,  it  must  be  filed  within  twenty- 

(/)  See  ante,  p.  80.  385  ;  Sherhorn  y.  Suntingtower,  13  G.  B. 

(^)  KifmersUy  y.  Mussen.    6    Taunt.      N  S  742  ;  CboA  v  Jbu.^  L.  R.  7  H^ 
264 ;  see  Chitty's  Practice  and  Forma.  ^ i\i  ^'      ,  or  .    jr-         ? 

(A)  Parke,  B.,  Wentworth  r.  Bullen,  Mutaen,  5  Tannt.  264;  Shaw  v.  WoT" 
9  B.  &  G.  840  ;  CharringUm  r.  Laing,  enter,  6  Bing.  385 ;  see  Suret  y.  Jint- 
6  Bing.  242 ;  Shaw  y.  Worcetter,  6  Bing.      nings,  6  B.  &  G.  650. 


106 


CONTBACrrS  OF  RECORD. 


Pabt  T.  one  days  from  the  execution  as  required  by  the  statute  3  Geo.  4, 
c.  39 ;  and  any  defeasance  or  condition  must  be  written  on  the 
same  paper  or  parchment  before  the  filing  thereof,  otherwise  the 
warrant  or  cognovit  shall  be  void  {k).  By  sect.  27,  a  judge's  order 
by  consent  to  enter  judgment  must  be  filed  within  twenty-one 
days  of  the  making  of  the  order,  otherwise  the  judgment  and  any 
execution  thereon  are  void  against  creditors  (/). 


Action  on 
judgment. 


Costs  of 
action. 


A  judgment  for  payment  of  a  certain  sum  of  money  may  be 
treated  as  a  distinct  debt  or  claim  upon  which  a  new  action 
may  be  brought.  But  an  action  cannot  be  maintained  in  a  statu- 
tory County  Court  founded  upon  a  judgment  in  the  High 
Court  (m).  And  it  is  primd  facie  a  good  petitioning  creditor's 
debt  in  bankruptcy,  without  the  consideration  being  stated,  and 
though  stated  erroneously ;  but  which  may  be  inquired  into  on 
behalf  of  the  bankrupt's  estate  (w). — But  the  right  to  bring  a  new 
action  upon  a  judgment  is  qualified  by  the  statute  43  Geo.  3,  o.  46, 
s.  4,  which  enacts  'Hhat  in  all  actions  upon  any  judgment 
recovered,  the  plaintiff  in  such  action  on  the  judgment  shall  not 
recover  or  be  entitled  to  any  costs  of  suit,  unless  the  court  in  which 
such  action  on  the  judgment  shall  be  brought,  or  some  judge  in  the 
same  court  shall  otherwise  order."  An  order  will  not  be  made 
where  the  plaintiff  might  have  realised  his  judgment  by  execu- 
tion ((?).  The  statute  applies  only  to  judgments  recovered  by 
plaintiffs,  and  not  to  judgments  against  plaintiffs  for  costs  {p) ; 
and  it  does  not  apply  to  an  action  including  other  causes  of  action 
besides  the  judgment  {q).  The  costs  seem  now  to  be  subject  to  the 
larger  discretion  given  to  the  court  by  Ord.  LXV.  r.  1,  and  the 
Judicature  Act,  1890  (r). 


Ezecntion. 


A  judgment  is  enforced  in  the  ordinary  course  of  procedure  by 
execution ;  and  judgments  of  inferior  courts  may  be  removed  into 
the  High  Court  for  the  purpose  of  execution  (a).    Execution  cannot 


(*)  EurBt  V.  Jmningt,  6  B.  &  C.  660 ; 
Bennett  v.  Daniel,  10  B.  &  C.  600. 

(0  Qowan  v.  Wright,  18  Q.  B.  D.  201 ; 
66  L.  J.  Q.  B.  131. 

(m)  County  Courts  Act»  1888,  s.  63. 

(»)  Ee  Flatau,  22  Q.  B.  D.  83  ;  Exp. 
rUoria,  (1894)  2  Q.  B.  287  ;  63  L.  J. 
Q.  B.  795 ;  see  po»t,  p.  111. 

(o)  Sanmer  v.  White,  12  M.  &  W. 
619. 


{p)  Bennett  v.  Mfale,  14  East,  343. 

(q)  Jacktm  V.  Everett,  1  B.  &  S.  867 ; 
31  L.  J.  Q.  B.  69. 

(r)  Ld.  Blackburn,  Oamett  v.  Brad- 
ley, 3  Ap.  Ca.  944 ;  48  L.  J.  Ex.  186  ; 
see  Harrit  v.  Fetheriek,  4  Q.  B.  D.  611 ; 
48  L.  J.  Q.  B.  621 ;  Forster  r.  Farguhar, 
(1893)  1  Q.  B.  664  ;  62  L.  J.  Q.  B.  296. 

{»)  See  ante,  p.  80 ;  ffanmer  v.  White, 
eupra. 
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issue  after  six  years  from  the  judgment  without  leave  of  the  court  (t) .      Ch.  ill. 
Where  judgment  has  been  obtained  against  a  firm  an  action  may 
be  brought  upon  the  judgment  against  a  member  of  the  firm ; 
though  Ord.  XLII.  r.  10,  enables  execution  to  be  issued  against 
him  (u). 

By  the  common  law  a  judgment  creditor  may  have  execution,  By  writ  of 
by  the  writ  of  Jieri  facias^  of  all  the  goods  and  chattels  of  the  •fi^f^^^* 
judgment  debtor ;  including  chattels  real  and  estates  for  years  in 
land.  But  at  common  law  no  execution  could  be  had  of  the  land 
or  real  estate  of  the  judgment  debtor,  beyond  taking  the  present 
profits  until  satisfaction  of  the  debt  under  the  writ  of  levari  facias. 
Execution  against  the  possession  of  the  land  was  first  given  in  the 
statute  of  Westm.  2  (13  Edw.  1,  c.  18)  by  the  writ  of  elegit^  which  Writ  of 
originally  required  the  sheriff  to  deliver  to  the  judgment  creditor,  *^*'* 
besides  the  goods  aod  chattels,  one-half  of  the  land  of  the  debtor, 
to  hold  to  him  and  his  assigns  until  the  debt  should  be  levied  upon 
a  reasonable  valuation  {x).  The  Statute  of  Frauds  (29  Car.  2, 
c.  3),  s.  10,  extended  the  writ  to  all  such  lands  as  any  other  persons 
might  be  seised  or  possessed  of  in  trust  for  the  judgment  debtor, 
and  by  the  1  &  2  Vict.  o.  110,  s.  11,  the  writ  of  elegit  was  extended 
to  ^^  all  such  lands,  including  lands  of  copyhold  or  customary 
tenure,  as  the  person  against  whom  execution  is  issued,  or  any 
person  in  trust  for  him  shall  have  been  seised  or  possessed  of  at  the 
time  of  entering  up  the  judgment,  or  at  any  time  afterwards,  or 
over  which  such  person  shall  have  any  disposing  power  for  his  own 
benefit." — ^By  the  Bankruptcy  Act,  1883,  it  is  enacted  that  a  writ  of 
elegit  shall  not  extend  to  goods,  and  Umri  facias  has  been  abolished 
in  civil  proceedings  (^). 

Upon  the  death  of  a  judgment  debtor  his  real  assets  may  be  Execution 
(barged  in  execution  to  the  same  extent  by  taking  proceedings  to  *^^* 
revive  the  judgment  against  the  heir  and  tenants  of  the  lands ;  but 
the  heir  is  then  charged  as  tenant  of  the  lands  only  and  not  as 
heir ;  he  is  not  liable  to  an  action  on  the  judgment  as  he  is  on  a 
contract  under  seal  of  the  ancestor  in  which  he  is  expressly 
named  (z). 

The  judgment  operated  as  a  lien  or  charge  upon  land  at  law,  Jadgment 

(i)  Older  XLII.  rr.  22, 23;  see  jPW/otf'*  (x)  XJnderhill   y.    Lwvreux^   2  Wms. 

V.  ThomUm,  14  Q.  B.  D.  336  ;  63  L.  J.  Saund.  197,  n.  (1). 

h  n  o-Q     •  (y)  46  &  47  Vict.  c.  62,  s.  146. 

^  "°-  '^'*'*  («)  See  anU,  p.  98  ;   Jeffreton  v.  Mor- 

(m)  Clark  ▼.  CuUen,  9  Q.  B.  D.  366.  Urn,  2  Wms.  Sairnd.  12,  n.  (4). 
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Past  I.       and  related  to  the  first  day  of  the  term  in  which  it  was  signed  (a). 


as  a  ohaxge  The  above  Act  (1  &  2  Vict.  c.  110),  s.  13,  enacted  that  a  judgment 
^n  land.  against  any  person  in  any  of  the  superior  courts  shall  operate  as  a 
1  &  2  Vict.  charge  upon  all  lands  to  which  such  person  shall  at  the  time  of 
0.  no.  entering  up  the  judgment,  or  at  any  time  afterwards,  he  entitled  for 

any  estate  or  interest,  or  over  which  such  person  shall  have  any  dis- 
posing power  for  his  own  benefit;  and  that  every  judgment  creditor 
shall  have  the  same  remedies  against  the  hereditaments  so  charged  as 
he  would  be  entitled  to  in  case  the  person  had  power  to  charge  the 
same,  and  had  by  writing  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest.  And  by  sects.  14, 15, 
a  judgment  creditor  is  enabled  to  obtain  a  charging  order  on  stock 
and  shares  in  public  funds  and  public  companies  belonging  to  a 
judgment  debtor,  with  the  same  remedies  as  ^*  if  such  charge  had 
Judgment  heeu  made  in  his  favour  by  the  judgment  debtor"  (ft). — ^XJnder 
?^^^^  this  Act  a  judgment  creates  no  charge  beyond  the  beneficial 
intereat  only,  interest  which  the  debtor  is  entitled  rightfully  to  dispose  of  {c) ;  it 
therefore  gives  no  priority  over  a  prior  equitable  charge  created  by 
the  debtor  {(I) ;  nor  even  over  a  voluntary  conveyance  previously 
executed  {e) ;  nor  can  a  judgment  creditor  obtain  priority  over  a 
prior  assignee  or  claimant  by  giving  earlier  notice  to  the  trustee  or 
RegLBtration  legal  owner  of  the  fund  (/). — By  the  same  Act,  sect.  19,  together 
of  iadgment  ^^}^  subsequent  Acts,  it  was  further  provided  for  the  protection  of 
purchasers,  mortgagees  and  creditors  of  the  judgment  debtor,  that 
the  judgment  should  not  afPect  the  lands  as  against  them,  either 
by  force  of  the  writ  of  elegit  or  as  a  charge  under  the  Act,  tinless 
duly  registered  and  re-registered  every  five  years ;  and  by  23  & 
24  Vict.  0.  38,  es.  1,  2,  unless  a  writ  or  other  due  process  of  execu- 
tion has  been  issued  and  registered  and  executed  within  three 
months. — Lastly,  by  the  27  &  28  Vict.  c.  112,  the  law  affecting 
freehold,  copyhold,  and  leasehold  estates  is  assimilated  to  that 
affecting  purely  personal  estates,  and  it  is  enacted  by  sect.  1,  that 
"  no  judgment,  statute,  or  recognizance,  to  be  entered  up  after  the 
passing  of  this  Act  shall  affect  any  land  (of  whatever  tenxire)  until 
such  land  shall  have  been  actually  delivered  in  execution  by  virtue 

(a)  See  Jefreson  v.  Morton,  2  Wms.  ley  v.  CofuolidaUd  Bank,  38  C.  D.  238. 
Saund.  47,  n.  (6).  {d)   Whitworth  v.    Gaugain,    I   Pbill. 

{h)  Leggott  v.   TTestern,  12  Q.  B.  D.  728. 
287  ;    63   L.  J.   Q.  B.  316  ;    Drew  v.  {e)  Dolphin  v.  Ayltcard,  L.  R.  4  H.  L. 

Willis,  (1891)  1  Q.  B.  460  ;    60  L.  J.  486. 

Q.  B.  264  ;  Re  LeavetUy,  (1891)  2  Ch.  1 ;  (/)  ScoU  v.  Hattinga,  4  E.  &  J.  633  ; 

60  L.  J.  C.  386.  Ardett  v.  Arden,  29  C.  D.  702  ;  64  L.  J. 

(e)  Coate*s  ease,  46  L.  J.  C.  367  ;  Bade-  C.  666. 
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of  a  writ  of  elegit  or  other  lawful  authority  in  pursuance  of  such  Ck.  in. 
judgment,  statute  or  recognizance  "  {g).  By  sect.  3,  "  every  writ 
or  other  process  of  execution  of  any  such  judgment,  by  virtue 
whereof  any  land  shall  have  been  actually  delivered  in  execution, 
shall  be  registered  in  the  manner  provided  by  the  Act,  23  &  24  Vict. 
c.  38  " ;  "  and  no  other  or  prior  registration  of  such  judgment 
shall  be  necessary  for  any  purpose."  And  by  sect.  4,  "every 
creditor  to  whom  any  land  of  his  debtor  shall  have  been  actually 
delivered  in  execution  by  virtue  of  any  such  judgment,  and  whose 
writ  or  other  process  of  execution  shall  be  duly  registered,  shall  be 
entitled  to  obtain  from  the  Court  of  Chancery,  upon  petition  in  a 
summary  way,  an  order  for  the  sale  of  his  debtor's  interest  in  such 
land  "  in  manner  therein  provided. 

If  the  interest  of  the  debtor  in  the  land  be  incapable  of  actual  Equitable 
delivery  in  execution,  as  an  estate  in  remainder  (//),  or  an  equity 
of  redemption  or  other  merely  equitable  interest  (i),  the  judgment 
creditor  becomes  entitled  to  have  "  equitable  execution,"  that  is, 
he  may  apply  to  the  court  for  relief,  and,  if  the  case  admits,  he 
may  obtain  an  order  for  a  receiver  or  for  a  sale  {j).  Such  order 
operates  as  an  actual  delivery  in  execution  under  27  &  28  Vict. 
c.  112,  and  gives  priority  over  a  subsequent  purchaser  without 
notice  (A:)»  Begistration  of  the  writ  or  process  of  execution,  under 
sect.  3,  is  not  necessary  to  secure  the  charge  upon  the  land ;  it 
is  only  necessary  for  obtaining  an  order  of  sale  under  sect.  4,  to 
realise  the  charge  (/). — Where  the  land  is  already  delivered  in  pos- 
session under  a  writ  of  execution,  the  judgment  creditor  with  a 
later  writ  cannot  have  a  sale  under  sect.  4  ;  he  must  first  apply  to 
redeem  and  remove  the  prior  writ,  and  then  apply  for  a  sale  [m). 
The  priority  between  judgment  creditors  is  determined  by  the 
dates  of  delivering  the  writs  to  the  sheriff  for  execution  («).  The 
title  to  the  property  under  an  order  for  a  receiver  dates  from  the 
time  when  the  order  was  made  (o). 

(^)  See  i2(?  Bailey's  Truth,  38  L.  J.  C.  L.  J.  0.  629,    See  Jte  Shepard,  43  C.  D. 

237  ;  Cork  v.  RubwU,  L.  R.  13  Eq.  210  ;  131 ;  69  L.  J.  C.  83  ;  Zevasseur  y.  Mason, 

41  L.  J.  C.  226  ;  He  HobaoHy  33  C.  D.  (1891)  2  Q.  B.  73  ;  60  L.  J.  Q.  B.  659. 
493 ;  6b  L.  J.  0.  764.  {k)  Ration  v.  Haywood,  L.  R.  9  Ch. 

(A)  Re  South,  L.  R.  9  Ch.  369  ;    43  229  ;  43  L.  J.  C.  372  ;  He  Pope,  17  Q.  B. 

L.  J.  C.  441.  D.  743  ;  65  L.  J.  Q.  B.  622.    See  Salt 

(i)  Hatton  y.  Haywood,  Xi.  R.  9  Ch.  y.  Cooper,  supra, 
229 ;  43  L.  J.  C.  372  ;   WelU  v.  Eilpin,  n\  ^^  jp^pe,  supra. 

L.  R.   18  Eq.  298 ;  44  L.  J.  C.  184 ;  )   \  r,     n  \  -^      t>       t     t>    c  -c* 

Txllett  Y.  pteTrson,  43  L.  J.  C.  93.  .,  ^^)  ^j  %^^P%  ^^^  ^-  ^'   ^  ^• 

0)  AnglO'Italian  Bank  y.  Davtes,  9  *^'*»  **'  ^-  *'*  ^-  ^"^• 

C.  D.  275  ;  47  L.  J.  C.  833 ;  Smith  y.  _  W  G^«^»^  v.   Cowbridge  By,,  L.  R.  6 

CoweU,  6  Q.  B.  D.  76  ;  60  L.  J.  Q.  B.  Eq.  619  ;  37  L.  J.  C.  909. 
S8 ;  Salt  y.  Cooper,  16  O.  D.  644  ;  60  (o)  Levasseur  y.  Mason,  supra. 
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Fast  I. 

Priority  of 

jadgfmeiit 

debt. 


Judgment 

agamst 

executor. 


A  judgment  creditor  at  common  law  had  an  absolute  priority  in 
the  administration  of  the  legal  assets  of  the  deoeafied  debtor,  which 
the  legal  personal  representative  was  bound  to  recognise,  being 
presumed  in  law  to  have  notice  of  it  as  matter  of  record  (jp).  Now 
by  the  statute  23  &  24  Vict.  c.  38,  s.  3,  following  previous  statutes, 
it  is  enacted  that  no  judgments,  not  registered  under  the  Acts  in 
force  for  that  purpose,  "  shall  have  any  preference  against  heirs, 
executors,  or  administrators  in  their  administration  of  their  ances- 
tor's, testator's  or  intestate's  estates."  And  the  enactment  is  con« 
strued  as  extending  to  creditors  and  depriving  the  judgment  of 
priority  against  any  other  debts  in  the  administration  of  assets 
unless  registered  {q).  It  applies  to  County  Court  judgments  which 
can  be  removed  into  the  superior  court  and  there  registered  (r). — 
This  enactment  does  not  extend  to  judgments  recovered  against 
the  executor  or  administrator,  who  necessarily  has  notice  of 
them  («) ;  and  who  is  bound  to  give  priority  to  those  amongst 
creditors  of  equal  degree  who  recover  judgments  against  him  («), 
according  to  the  dates  of  their  judgments  (t).  This  priority  is  not 
taken  away  by  the  statute  32  &  33  Vict.  c.  46,  in  abolishing 
priority  between  specialty  and  simple  contract  debts  in  the 
administration  of  estates  (w) ;  but  is  apparently  taken  away 
by  the  Judicature  Act,  1875,  s.  10,  in  providing  that  in  the 
administration  of  assets  the  same  rules  shall  prevail  '^  as  to  the 
respective  rights  of  secured  and  unsecured  creditors"  as  in 
bankruptcy  (x). 


Effect  of 
judgment 
in  merger 
of  debt. 


The  judgment  of  a  court  of  record  merges  or  extinguishes  the 
cause  of  action  on  which  it  is  founded.  "  If  there  be  a  breach  of 
contract  or  wrong  done  or  any  other  cause  of  action  by  one 
against  another,  and  judgment  be  recovered  in  a  court  of  record, 
the  judgment  is  a  bar  to  the  original  cause  of  action,  because  it  is 
thereby  reduced  to  a  certainty  and  the  object  of  the  suit  attained 
so  far  as  it  can  be  at  that  stage,  and  it  would  be  useless  and 
vexatious  to  subject  the  defendant  to  another  suit  for  th$  purpose 


(p)  Fuller  y.  Redman^  26  Beav.  600 ; 
29  L.  J.  C.  324. 

(q)  Ton  Oheluive  v.  Nerinekx^  21  C.  D. 
189 ;  61  L.  J.  G.  929 ;  Re  lllidge,  53 
L.  J.  0.991. 

(r)  jBf  Turner t  33  L.  J.  G.  232 ;  ante, 
p.  81. 

(«)  Jenninga  ▼.  Righy^  83  Beav.  198; 
33  li.  J.  G.  149 ;  Bee  i^  Siu^B'  JBetaU, 


8G.  D.  164;  47  L.  J.  G.  671. 

(t)  DoUand  v.  Johnswi^  2  Sm.  &  Giff . 
301  ;  23  L.  J.  C.  636. 

(u)  WiUiamB  v.  WilUama,  L.  R.  16 
Eq.  270 ;  42  L.  J.  G.  158  ;  anU,  p.  97 ; 
flee  Re  Siuhhs*  Estate^  supra, 

(x)  Bee  Re  Maggi,  20  G.  D.  545 ;  51 
L.  J.  G.  560  ;  Re  Whitakfr,  (1901)  1  Ch. 
9  ;  70  L.  J.  G.  6. 


JUDGMENT  DEBTS. 


Ill 


of  obtaining  the  same  reenlt ;  henoe  the  legal  maxim,  ^  transit  in      Ch.  m. 
rem  judicatamj  the  oaose  of  action  is  changed  into  matter  of  record, 
which  is  of  a  higher  nature,  and  the  inferior  remedy  is  merged  in 
the  higher"  (y). 

Hence  also  the  judgment  operates  in  estoppel,  that  is,  is  Effect  of 
condusiye  between  the  parties  upon  the  matter  adjudicated ;  ^^|^^  "* 
which  thereby  becomes  res  judicata^  and  cannot  be  again  liti- 
gated between  the  same  parties ;  nor  can  a  party  bring  an  action 
to  set  aside  a  judgment  upon  grounds  which  reopen  the  matter 
adjudicated  (z).  In  an  action  on  a  judgment  the  defendant  cannot 
plead  any  matter  of  defence  which  he  might  have  pleaded  in 
the  original  action  {a)\  as  a  discharge  in  bankruptcy  or  by  a 
deed  of  composition  (&).  He  cannot  plead  the  pendency  of 
an  appeal,  though  he  may  apply  to  stay  proceedings  upon  that 
ground  (c).  Nor  can  he  plead  any  matter  which  forms  a  ground 
of  error  in  the  judgment,  but  he  must  resort  to  a  writ  of  error  (d) ; 
nor  can  he  plead  the  pendency  of  a  writ  of  error  (e),  for  the  record 
can  be  amended  or  set  aside  only  by  the  court  which  made  it,  or 
by  a  court  of  error  upon  sufficient  grounds,  and  upon  regular  pro- 
ceedings being  taken  for  that  purpose  (/).  But  in  proceedings  in 
bankruptcy  against  the  judgment  debtor  the  consideration  for  a 
judgment  debt  may  be  inquired  into,  because  the  interests  of  the 
other  creditors  are  concerned  (g) ;  and  if  the  proof  of  the  con- 
sideration is  rejected  the  judgment  debt  is  barred  (/*). — ^Upon  the  Judgment 
same  principle  a  judgment  recovered  against  the  plaintiff  upon  the  *^*^^ 
merits  of  the  case  is  conclusive  and  operates  in  estoppel  to  preclude 
him  from  bringing  another  action  for  the  same  cause  (t).  But 
where  one  of  several  plaintiffs  died  pending  the  action,  judgment 
against  the  others  was  held  to  be  no  estoppel  against  the  executor 
of  the  deceased  {k). 


(y)  Per  cur.  King  v.  Hoare,  13  M.  &  W. 
604 ;  14  L.  J.  Ex.  29  ;  see^w*^,  Ft.  IV., 
ChAp.  IX. 

(z)  Dueheu  of  Kingston's  easty  2  Sm. 
L.  C.  713;  Bee  post,  Pt.  IV.,  Chap.  IX. 

(a)  Jewsbury  v.  Mummerg,  L.  B.  8 
C.  P.  66 ;  42  L.  J.  C.  P.  22. 

{b)  Todd  Y.  Maxfield,  6  B.  &  C.  105 ; 
Eais  ▼.  MeHenrg,  L.  R.  6  C.  P.  228 ; 
40  L.  J.  C.  P.  109. 

(e)  See  ante,  p.  82,  n.  (p). 

(<0  I>ick  ▼.  TolhauaWy  4  H.  &  N.  695. 

\e)  Doe  V.  Wright,  10  A.  &  E.  763  ; 
Riddle  y.  Grantham  Canal  Nav.  Co,,  16 
K.  &  W.  882. 


(/)  See  Hayward  y.  Ribbans,  4  East, 
310;  Sayer  y.  Herbert,  6  Man.  &  G. 
280 ;  De  Medina  y.  Grove,  10  Q.  B.  152. 

y)  Ex  p.  Kibble,  L.  R.  10  Ch.  373 ; 
44  L.  J.  B.  63  ;  Ex  p.  Banner,  17  C.  D. 
480  ;  61  L.  J.  C.  300  ;  Ex  p,  Anderson, 
14  Q.  B.  D.  606  ;  64  L.  J.  Q.  B.  383. 

(A)  Brandon  y.  Meffenry,  (1891)  1 
Q.  B.  638 ;  60  L.  J.  Q.  B.  448 ;  Re 
Deerhurst,  60  L.  J.  Q.  B.  411. 

(i)  Per  ear.  Vooght  y.  Wineh,  2  B.  & 
Aid.  668. 

{k)  Amiton  y.  Smith,  40  C.  D.  567 ; 
58  li.  tT.  C.  836. 
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PabtI. 

Recog- 
nizance. 


Siatnte 
merchant 
and  statute 
staple. 


A  recognizance  at  common  law  is  an  obligation  in  the  form  of 
an  acknowledgment  of  a  debt,  made  before  a  judge  or  other  officer 
having  authority  for  that  purpose,  and  enrolled  in  a  court  of 
record.  The  debt  is  acknowledged  to  be  due  to  the  Crown,  or  to 
an  officer,  or  to  the  plaintifE  in  an  action,  and  is  conditional  to 
secure  various  objects,  as  to  appear  at  the  assizes,  to  keep  the  peace, 
to  become  bail,  to  act  as  receiver  in  an  action.  A  recognizance  is 
not  made  under  seal ;  it  is  proved  by  the  record,  and  may  be  put 
in  suit  by  writ  of  scire  facias  upon  the  record  or  by  an  action  of 
debt(/).  A  recognizance  formerly  operated  as  an  immediate 
charge  upon  all  the  lands  of  the  party  from  the  time  of  enrolment 
on  record ;  but  by  the  statute  above  cited,  27  &  28  Vict.  c.  112, 
s.  1,  no  judgment,  statute  or  recognizance  entered  up  after  the 
passing  of  that  Act  afPects  any  land  until  such  land  has  been 
actually  delivered  in  execution  (m).  A  recognizance  enrolled  takes 
precedence  in  the  administration  of  assets  after  judgment  debts, 
but  before  contracts  imder  seal  («)  ;  and  money  due  under  it  is  a 
debt  of  record  until  the  recognizance  is  vacated,  as  money  due  from 
a  receiver  under  recognizance  to  account  (o). 

Statutes  merchant,  statutes  staple,  and  recognizances  in  the 
nature  of  a  statute  staple  were  acknowledgments  of  debt  made  in 
writing  before  officers  appointed  for  that  purpose,  and  enrolled  of 
record  (p).  These  securities  were  abolished  by  statute  26  &  27 
Vict.  c.  125. 


(/)  Bacon,  Abr.  tit.  *•  Execution"  (B); 
WiUiams'  Executors,  8th  ed.  1010; 
Underhill  v.  DevereuXj  2  Wms.  Saund. 
197,  n. 

(m)  See  ante,  p.  108. 

(n)  Williams*  Executors,  supra. 


[p)  Seagram  v.  Tuck^  18  0.  D.  296; 
50  L.  J.  C.  672. 

(p)  See  Bacon,  Abr.  tit.  '  <  Execu- 
tion" (B);  Underhill  v.  Deretrux,  2 
Wms.  Saund.  197,  n. 
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Contracts  made  in  writing  by  agreement  of  the  parties — agree- 
ment before  redaction  into  writing — ^agreement  conditional 
npon  redaction  into  writing — effect  of  reduction  into  writing . .     114 

Contracts  contained  in  several  writings — contracts  partly  in 
writing 116 

Contracts  in  writing  are  not  a  distinct  class  of  contract  at  common  contracts 
law,  writing  being  applicable  to  all  contracts.  Contracts  under  writing  at 
seal  are  necessarily  expressed  in  writing  in  the  form  of  a  deed. 
Contracts  of  record  are  entered  in  writing  upon  the  rolls  of  a  court 
of  record.  Simple  contracts  may  be  made  in  writing;  but 
whether  they  are  so  or  not,  they  are  described  by  the  general  term 
parol  contracts,  importing  only  that  they  are  made  by  mere  agree- 
ment and  not  by  deed  under  seal  or  by  record.  The  term  parol 
applied  to  evidence  is  generally  used  to  mean  oral,  as  distinguished 
from  tcritten  evidence  ;  but  with  reference  to  written  documents,  it 
is  often  used  to  include  all  evidence  extrinsic  to  the  writing  {a). 
In  pleading  a  contract  or  agreement  under  the  present  rules  of  tho 
Judicature  Act  it  should  be  stated  whether  it  is  in  writing,  or  by 
parol,  or  partly  in  writing  and  partly  by  parol,  and  what  are  the 
writings  and  the  words  or  effect  thereof  (ft).  And  the  defence  of 
want  of  written  evidence  to  satisfy  the  Statute  of  Frauds  cannot 
be  raised  by  demurrer,  but  must  be  pleaded  {c)-, 

(a)  Plowd.    308  ;  per   eur.    Mann  v.       1  ;  26  L.  J.  C.  153  ;  Tounff  y.  Midgley, 
Ji#yA«,4Bro.P.C.27;  7T.R.  350(a);       6  D.  M.  &  G.  41;  23  L.  J.  C.  553. 

{b)  Fer  eur.    Turqwtnd  v.  Fearon,  48       393,  n.  (2). 
L.  J.  Q.  B.  703.     See  Order  XIX.  rr.  4,  (c)  Catling  y.  King,  5  C.  D.  660  ;  46  • 

20,  21 ;  Barkworih  v.  Ttnmg,  4  Drew.      L.  J.  C.  384. 

L.  1 


114  CONTRACTS  IN  WRITING. 

Pabt  I.  By  the  statute  law  certain  contracts  are  required  to  be  made  in 

ContractB  writing,  with  or  without  other  formalities ;  and  certain  contracts, 
S^TtoStle  though  they  may  be  made  by  parol,  are  admitted  to  proof  only  by 
written  evidence.  The  most  important  of  these  statutes  is  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  which  is  treated  in  detail  in  a 
subsequent  chapter.  Numerous  other  statutes  relating  to  special 
subjects  require  writing  and  other  formalities  in  contrsu^ting ;  and 
these,  so  far  as  they  afPect  or  illustrate  the  principles  of  the  law  of 
contracts,  are  referred  to  in  treating  of  the  matters  to  which  they 
relate. 

Contracts  Upon  the  negotiation  of  terms  which  it  is  intended  shall  be  put 

in  writing  by  into  a  formal  written  contract,  the  question  frequently  arises 
the  parties,  whether  there  is  an  agreement  which  is  binding  before  the  intended 
formal  contract  is  made,  or  whether  until  then  the  matter  rests 
merely  in  negotiation.  "Persons  may  be  bound  by  an  agree- 
ment, though  not  formally  drawn  up,  if  the  facts  show  that 
something  conclusive  has  been  determined  between  them;  but, 
generally  speaking,  the  circumstance  that  parties  did  intend  a  sub- 
sequent agreement  to  be  made,  is  strong  evidence  to  show  that  they 
did  not  intend  the  previous  negotiation  to  amount  to  an  agree- 
ment "  (<?).  The  like  question  may  arise  with  written  terms  that  are 
intended  to  be  afterwards  put  into  the  form  of  a  deed,  namely, 
whether  there  is  a  binding  agreement  to  execute  such  deed,  or 
merely  a  negotiation  respecting  the  terms  of  the  deed  (/),  The 
following  cases  explain  the  nature  of  the  question  and  the  grounds 
Agreement  of  decision  : — -Where  the  vendor  and  purchaser  of  an  estate  agreed 
^^^t'  Tipon  the  terms,  which  were  written  down  and  signed  by  the 

into  writing,  vendor,  who  subjoined  a  letter  to  his  solicitor  instructing  him  to 
prepare  a  proper  agreement ;  it  was  held  that  there  was  a  complete 
agreement  binding  the  vendor  notwithstanding  the  intention  to 
have  a  more  formal  instrument  {g).  Where  an  agreement  was 
made  to  grant  a  lease  for  a  certain  term  at  a  certain  rent,  "  a 
proper  lease  to  be  drawn  up  with  all  proper  clauses,"  it  was  held, 
under  the  circumstances  of  the  parties,  to  be  a  binding  agreement 
to  execute  such  a  lease  (A).     Where  land  was  offered  in  lots  upon 

(e)  Cranworth,    L.    C,    Midgtcay   v.  219. 
Wharton,  6  H.  L.  C.  238 ;  27  L.  J.  C.  (^)  FoioU   r.  Freeman.   9   Vea.   361  ; 

46 ;  10  E.  R.  1287.  Bolton  v.  Lambert^  41  0.  D.  295  ;    68 

(/)  Jone»   V.    Victoria  Graving   Dock  L.  J.  C.  425. 
Co.,  2  Q.  B.  D.  314  ;  46  L.  J.  Q.  B.  {h)  FadisY.  Addiwn,  60  L.  J.  C.  80. 


AGREEMENTS  MADE  IN  WRITING. 


115 


Ch.  IV. 

Sect.  I. 


certain  printed  oonditionSy  adding  that  "the  purchaser  wiU  be 
required  to  sign  a  oontraot  embodying  the  foregoing  conditions  "  ; 
a  purchaser  haying  made  an  offer  for  some  lots  at  a  certsdn  price, 
which  was  accepted ;  it  was  held  that  there  was  a  complete  agree- 
ment to  sign  the  contract  referred  to,  and  to  complete  the  pur- 
chase (»).  Where  a  correspondence  took  place  between  two  brokers 
agreeing  upon  a  sale  of  goods,  with  the  expression  "  contract  in 
due  course,"  it  was  held  that  the  sale  was  complete,  though  a  con- 
tract was  subsequently  tendered  differing  in  its  terms  (A;).  So 
where  a  tender  for  building  was  accepted,  with  notice  given  that 
the  contract  would  be  ready  for  signature  in  a  few  days,  it  was  held 
that  there  was  a  binding  agreement  upon  acceptance  of  the 
tender  (l).  So  an  agreement  for  withdrawal  from  a  partnership 
was  construed  as  an  executory  agreement  to  be  carried  out  upon 
the  usual  terms  (w). — On  the  other  hand,  where  an  offer  is  accepted  Agreement 
only  with  reference  to  a  written  contract  intended  to  contain  the  ^n^^*^ 
terms,  the  parties  are  not  bound  until  such  contract  is  signed  (n)  :  reduction 
as  where  a  proposed  purchaser  paid  a  deposit  and  took  a  receipt  for 
part  payment  of  the  purchase-money,  which  stated,  "  the  terms  to 
be  expressed  in  an  agreement  to  be  signed  as  soon  as  prepared"  (o) ; 
where  an  offer  for  the  sale  of  an  estate  was  accepted,  "  subject  to 
the  terms  of  a  contract  being  arranged  "  (i?) ;  where  an  offer  or 
acceptance  of  a  lease  is  made  '^subject  to  the  preparation  and 
approval  of  a  formal  contract,"  or  with  a  reference  to  a  solicitor  or 
agent  to  arrange  the  terms  (q). 

Upon  the  contract  being  reduced  into  writing,  the  previous  Effect  of 
negotiation,  whether  it  resulted  in  a  binding  agreement  or  not,  is  into  writing. 
presumptively  merged  in  the  writing,  which  thenceforth  becomes 
the  exclusive  evidence  of  the  terms;  and  if  there  is  any  dis- 
crepancy between  the  previous  negotiation  or  agreement  and  the 
final  writing,  the  latter  must  prevail  (r).  And  though  the  final 
writing  cannot  be  admitted  in  evidence  for  want  of  a  stamp, 
the  prior  agreement  is  not  revived  (.?).     But  a  preliminary  con- 


(0  BMsiter  v.  Miller,  3  Ap.  Ca.  H24 ; 
48  L.  J.  C.  10. 

(*)  Hemcorth  v.  Knight,  17  0.  B.  N.  S. 
298  ;  33  L.  J.  0.  P.  298. 

(0  Lewi*  V,  Brass,  3  Q.  B.  D.  667 ; 
/mm  v.  Vieioria  Dock,  2  Q.  B.  D.  314  ; 
46  L.  J.  Q.  B.  219. 

(m)  Gray  ▼.  Smith,  43  C.  D.  208  ;  69 
L.  J.  C.  145. 

(»)  King8ton'Up<m'Sull  v.  Fetch,  10 
Ex.  610  ;  24  L.  J.  Ex.  23  ;  Chinnoeh  v. 
Mly,  4  D.  J.  &  8.  638  ;  Crossley  v.  May- 


cock,  L.  E.  18  Eq.  181 ;  43  L.  J.  C. 
379  ;  Jones  v.  Daniel,  (1894)  2  Ch.  332  ; 
63  L.  J.  C.  562. 

(o)  Wood  V.  MidgUy,  5  D.  M.  &  G. 
41 ;  23  L.  J.  C.  553. 

(p)  Harvey  v.  Bamard^s  Inn,  50  L.  J. 
0.  760 ;  Hawkeswortk  v.  Chaffey,  65  L.  J. 
0.  325. 

(ff)  Winn  V.  Btdl,  7  C.  D.  29  ;  47 
L.  J.  0.  139. 

(r)  Seepo«f ,  Pt .  I. ,  Chap.  IV. ,  Sect.  II. 

(f)  Knight  v.  Barber,  16  M.  &  W.  66. 
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PabtI.  tract  whioh  is  carried  into  execution  by  a  deed  or  final  written 
contract,  may  continue  in  force  as  to  terms  not  covered  by  the  later 
instrument  and  which  remain  executory ;  as  in  the  case  of  a  con- 
tract of  sale  of  land  with  the  condition  that  any  error  in  the 
particulars  of  sale  should  not  annul  the  sale,  but  should  be  com- 
pensated, this  condition  remains  in  force  after  the  completion  of 
the  sale,  and  the  purchaser  is  entitied  to  compensation  for  errors 
discovered  after  he  has  accepted  a  conveyance  of  the  property  {t). 


Contraotfl 
contained 
in  Beveral 
writings. 


A  contract  may  be  contained  in  several  writings,  as  in  a  corre- 
spondence by  letters ;  and  if  the  writings  are  sufficiently  connected 
together  by  internal  references,  the  contract,  though  requiring 
several  writings  to  express  all  the  terms,  is  nevertheless  complete 
in  a  written  form ;  extrinsic  evidence  of  the  circumstances  being 
required  only  to  apply  the  references  and  identify  the  writings 
referred  to  (u).  And  if  one  only  of  the  connected  writings  becu^s 
the  proper  agreement  stamp,  the  other  writings  are  admissible  {x). 
But  if  the  writings  are  not  sufficientiy  connected  by  their  contents 
as  parts  of  one  agreement,  the  contract  is  not  found  complete  in 
the  writings,  and  is  then  not  a  contract  in  writing  (t/). — ^A  letter 
containing  an  agreement  to  take  a  lease,  to  be  made  according  to 
"  the  instructions "  sent  by  the  lessor  to  a  solicitor  to  prepare  a 
formal  agreement,  was  held  to  make  a  complete  contract  in  writing 
to  satisfy  the  Statute  of  Frauds ;  parol  evidence  being  given  only 
to  identify  the  instructions  referred  to  (s).  So  an  agreement  by 
letter  for  a  lease  for  a  certain  term  of  years  **  at  the  rent  and  terms 
agreed  upon  ^'  was  held  to  be  a  contract  in  writing,  upon  evidence 
of  the  written  report  of  a  sxirveyor  containing  the  terms  referred 
to  (a).  So  an  agreement  for  a  lease  of  premises  '*as  per  plan 
agreed  upon,"  together  with  the  plan,  made  a  contract  in 
writing  (6).  A  receipt  in  writing  for  the  deposit  on  a  ^'purchase 
of  land  "  or  on  "  property  purchased  "  is  construed  as  sufficient 
reference  to  a  written  agreement  of  purchase  to  connect  the  writings 
in  order  to  show  a  complete  contract  in  writing  within  the  Statute 


(t)  Palmer  v.  Johruon,  13  Q.  B.  D. 
351 ;  63  L.  J.  Q.  B.  345. 

(«)  Oliver  v.  Hunting,  44  0.  D.  205 ; 
59  L.  J.  C.  265 ;  Morria  v.  Wilson,  5 
Jur.  N.  S.  168  ;  and  see  pott,  p.  176. 

{z)  FeateT.  Diekin,  1  C.  M.  &  B.  422. 

iy)  Brown  y.  Langley^  4  Man.  &  G. 


466. 

(z)  Ridgway  v.  WharUm,  6  H.  L.  0. 
238 ;  27  L.  J.  C.  46 ;  10  E.  R.  1287. 

(a)  Baumann  y.  James,  L.  B.  3  Ch. 
508. 

{b)  Eodget  y.  EortfaU,  1  Boss,  ft  M. 
116. 


AGREEMENTS  MADE  IN  WRITING.  117 

of  Frauds  (c).    A  letter  demanding  payment  of  the  '^  balance  of      Or.  IV. 
piuchase-monej "  was  held  a  sufficient  reference  to  a  receipt  for  ' 


part  of  the  purchase-money,  in  order  to  read  the  two  documents 
together  as  showing  a  contract  in  writing  (d).  A  letter  guarantee- 
ing the  payment  of  "  the  promissory  note  "  was  held  to  connect 
the  note  with  the  letter  sufficiently  to  make  a  guarantee  in  writing 
to  satisfy  the  Statute  of  Frauds  {e),  A  writing  signed  by  a  person 
stating  his  acceptance  of  an  "  employment "  was  held  to  incorporate 
a  document  containing  a  formal  statement  of  the  terms  of  the 
employment,  so  as  to  make  together  a  contract  in  writing  (/). — 
Examples  occur  of  contracts  incorporating  several  written  docu- 
ments :  in  policies  of  life  or  fire  insurance  referring  to  declarations 
of  facts  upon  which  the  policies  are  made  (g) ;  and  in  railway 
tickets  and  consignment  notes  referring  to  notices  containing  the 
terms  and  conditions  of  carriage  (A). — Bills  of  lading  upon  con- 
ditions "  as  per  charter  party,"  incorporate  the  charter  party  so 
far  as  it  is  applicable  to  the  bill  of  lading  and  consistent  with 
its  terms;  and  in  case  of  inconsistency  the  bill  of  lading  pre- 
sumptively prevails,  unless  the  parties  to  both  instruments 
are  the  same,  as  in  the  case  of  the  charterer  shipping  the  ccu^go 
under  the  bill  of  lading ;  when  the  charter  is  presumptively  the 
leading  contract  (/). — In  such  cases  as  are  above  cited  the  document 
referred  to  is  presumptively  incorporated  into  the  written  contract 
in  its  entirety  and  the  two  docxunents  are  construed  together ;  if  a 
party  claims  to  be  bound  only  by  certain  parts  of  the  document, 
to  be  distinguished  by  parol  evidence,  as  for  example,  such  parts 
only  as  were  read  over  to  him,  the  contract  is  not  wholly  in 
writing  (A). 

Where  an  agreement  is  made  with  reference  to  a  writing  or  Contracts 
writings  which  do  not  contain  all  the  terms,  and  parol  evidence  is  ^tmgT 
necessary  to  connect  and  incorporate  the  terms  in  writing  with  the 
rest  of  the  agreement,  the  contract  is  not  in  writing ;  it  will  not 
satisfy  the  Statute  of  Frauds  or  any  other  statute  requiring  a  con- 


(e)  ShardlawY,  Cotterill,  20  G.  D.  90;  (A)  See   ante,   p.    11;    Carriers   Act, 

61  L.   J.  C.   363;    Long  v.  Millar,   4  1  Will.  4,  o.  68;  Railway  and  Canal 

C.  P.  D.  460  ;  48  L.  J.  C.  P.  696.  Traffic  Act,  1864. 

(rf)  StuddsY    Wats<m,  28  C.  D.  306 ;  ^^  g^^^^  ^   Trechman,  16  Q.  B.  D. 

ri'  il    ;   J       m,^i    1    A    1.  T?   /;7 .  164  ;  64  L.  J.  Q.  B.  616 ;  Eodocanachi 

ie)  Sh^tred^y   Cheek,  1  A.  &  E.  67 ;  ^  jj^.^^^^^  ^g  ^    ^    j^    ^^  ,  ^g  j^   j^ 

C^f  Vra;.rV!  P^W/,  L.  R.  4  C.  P.  ^-  ^'  ^02  ;  see  post,  p.  849. 

128 ;  38  L.  J.  M.  43.  {k)  Brodie  v.   St,  Paul,  1  Yes.  jmi. 

(ff)   JTorileyy.  Wood,  G  T.  R.  710.  326. 
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Pabt  I.       tract  to  be  made  in  writing  or  to  be  proved  by  written  evidence ; 
nor  is  the  writing  an  agreement  or  memorandum  of  agreement 
"Writing         requiring  a  stamp  (/). — ^A  statutory  requirement  of  a  "  contract  in 
pawf.  writing "  involves  signature  by  the  parties,  one  of  whom  may, 

however,  be  an  agent  (m).  But  a  written  proposal  of  terms, 
accepted  with  a  parol  exception,  addition  or  variation,  is  not  a 
contract  in  writing :  as  a  printed  prospectus  of  a  school,  accepted 
with  a  parol  variation  of  the  terms  of  payment  (n) ;  an  order  for 
goods  in  writing  and  invoice  sent,  making  no  mention  of  the  time 
of  payment,  but  with  a  prior  verbal  agreement  for  terms  of 
credit  (o) ;  a  contract  with  a  railway  company  to  carry  goods  to  a 
certain  place  for  a  certain  sum,  and  evidenced  by  a  written  ticket 
to  an  intermediate  place  and  verbally  for  the  rest  of  the  dis- 
tance (p),  A  letter  asking  for  a  loan,  upon  which  the  money  was 
lent,  was  held  not  to  constitute  a  debt  payable  by  virtue  of  a 
written  instrument,  for  which  interest  could  be  claimed  imder  the 
statute  3  &  4  Will.  4,  c.  42  (q).  At  a  sale  by  auction  according 
to  printed  catalogue  and  conditions  of  sale,  where  a  lot  is  knocked 
down  to  a  bidder,  there  is  a  valid  contract,  provided  it  is  not 
required  to  be  in  writing ;  but  there  is  no  contract  in  writing  until 
signing  the  conditions  of  sale ;  consequently  in  the  former  case  the 
oral  statements  of  the  auctioneer  made  at  the  time  of  the  sale  may 
form  part  of  the  contract ;  in  the  latter  they  are  excluded  by  the 
written  contract  (r). 

{I)  Clay  V.  Crofts,  20  L.  J.  Ex.  361.  (p)  Malpcu  v.  L.  ^  8.  W.  i?y.,  L.  R. 

(/m)  Fooley  V,  Driver,  5  0.  D.  458  ;  Be  10.  P.  836  ;  35  L.  J.  C.  P.  166. 

New  Eberhardt  Co.,  43  C.  D.   118  ;  69  {q)  Taylor  y.  Molt,  3  H.  &  C.  462;  34 

L.  J.  C.  73  ;  Ehner'a  and  Me. Arthur* 8  L.  J.  Ex.  1. 

case,  (1895)  2  Ch.  759  ;  65  L.  J.  C.  76.  (r)  Eden  v.  Blake,  18  M.  &  W.  614  ; 

(«)  Clay  V.  Crofts,  20  L.  J.  Ex.  361.  Shelton  v.  Livius,  2  0.  &  J.  411.     See 

(o)  Loekett  v.  Nieklin,  2  Ex.  93.  post,  Pt.  I.,  Chap.  IV.,  Sect.  11. 
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€reneral  role  that  oontraotB  in  writing  cannot  be  raried  by  ex- 
trinsio  evidence — application  of  the  role — bills  of  exchange — 
implied  terms  and  incidents  of  contracts 119 

Application  of  the  rule  in  equity  , .....••• 122 

Extrinsic  eyidence  admitted  of  the  act  of  agreement — dgnatore 
— attestation— date  of  agreement 123 

Exlsrinsio  evidence  that  contract  eigned.  oonditionallj— condition 
of_other  parties  sig^ning 126 

Extrinsic  evidence  of  collateral  agreements 126 

Extrinsic  evidence  of  usages  of  trade  affecting  written  contracts 
— usages  supplying  temis  and  conditions — usages  explaining 
words  and  phrases 127 

Extrinsic  evidence  to  interpret  writing — to  translate  foreign 
language 133 

Extrinsic  evidence  of  foreign  law — contracts  incorporating 
foreign  law 135 

Extrinsic  evidence  admitted  to  apply  written  contract — to 
identify  the  parties — ^to  ascertain  tne  subject  of  the  contract. .     137 

Extrinsic  evidence  to  explain  latent  ambiguity — patent  am- 
biguity  • » » • 140 

Extrinsic  evidence  of  mistake,  fraud,  duress,  and  illegality   . . . ,     141 

It  is  a  general  rule  of  law  that  oontraots  in  writing  cannot  be  Contract  in 
Taried  by  extrinsio  evidence  of  the  intention  of  the  parties.     The  ^^ot^be 
rule  applies  equally  whether  the  contract  be  reduced  to  writing  varied  by 
under  the  requirements  of  a  statute,  or  by  mere  agreement  of  the  evidence, 
parties ;  and  whether  it  be  contained  in  several  writings  or  in  a 
single  formal  deed  or  writing  ;  and  whether  it  be  a  contract  under 
seal,  or  a  simple  contract.      The  writing  becomes  the  only  admis- 
sible evidence  of  the  contract ;  because  it  would  be  contrary  to  the 
intention  of  the  parties  to  admit  any  other  evidence  than  the 
writing  which  they  have  agreed  to  and  accepted  as  expressing  the 
oontraot  between  them  (a).     Where  a  contract  is  made  partly  in 
writing  and  partly  by  parol  the  rule  is  not  applicable,  and  all  the 
circumstances  may  be  proved  and  considered  in  order  to  ascertain 
the  terms  of  the  agreement  and  the  construction  and  effect  of  the 
writing,  and  even  to  vary  the  contents  of  the  writing  {b).     "  The 
role  only  applies  where  the  parties  to  an  agreement  reduce  it  to 
writing  and  agree  that  that  writing  shall  be  their  agreement "  (c). 

(a)  Rutland' B  eate^  6  Co.  26  a ;  I£ere9      6  L.  J.  E!.  B.  46 ;  Stonet  y.  Dowler,  29 
T.  AmeU,  8  Wils.  276  ;  Infflis  v.  Buttery,      L.  J.  Ex.  122. 

3  Ap.  Ca.  662.  (c)  Fer  cur.  Harris  v.  Riekett,  4  H.  &  K. 

(b)  Bolton  Y.  Tamlin,  6  A.  ft  E.  866 ;       1 ;  28  L.  J.  Ex.  197. 
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contract. 


Application 
of  rule  to 
bills  of 
exchange. 


Accordingly  upon  a  sale  of  goods  as  described  in  a  written  con- 
tract, evidence  that  a  sample  was  exhibited  at  the  time  of  the  sale 
is  not  admissible ;  either  on  the  one  hand,  for  the  purpose  of  show- 
ing that  the  seller  was  entitled  to  deliver  goods  according  to  the 
sample,  though  not  answering  to  the  description ;  or  on  the  other 
hand  to  entitle  the  buyer  to  refuse  goods  answering  the  description, 
because  not  corresponding  to  the  sample  (d).  So  under  a  written 
contract  of  sale  of  goods  described  as  of  a  certain  kind  and  quality, 
it  is  not  open  to  the  buyer  to  show  that  it  was  intended  to  sell  the 
best  quality  of  the  goods  described,  or  any  particular  quality ;  or 
such  quality  as  had  been  previously  delivered  to  a  third  party;  but 
in  all  such  oases  the  contract  is  executed  by  delivering  goods 
answering  to  the  description  in  the  contract  (e). — ^According  to  the 
rule,  if  a  sale  by  auction  is  followed  by  a  written  contract,  the 
writing  cannot  be  explained,  or  added  to,  or  varied  by  parol 
evidence  of  what  passed  at  the  sale ;  and  if  a  contract  is  signed  re- 
ferring to  the  particulars  and  conditions  of  sale,  evidence  is  not 
admissible  to  show  that  the  auctioneer  at  the  time  of  the  sale  made 
oral  statements  in  explanation,  or  in  alteration  of  the  particulars 
or  conditions  (/)  :  as  a  statement  that  the  timber  on  the  estate 
sold  was  to  be  taken  at  a  separate  valuation  (g) ;  or  that  the  timber 
growing  on  the  estate  sold  comprised  a  certain  quantity  (A). — Upon 
the  same  principle  where  a  claim  is  made  for  extra  work  beyond 
that  contracted  for  in  a  written  contract,  the  question  whether  the 
work  was  extra  can  be  decided  only  by  reference  to  the  written 
contract,  which  must  therefore  be  produced  in  support  of  the 
claim  (t).  If  the  contract  stipulates  for  a  written  order  for  extra 
work,  no  claim  can  be  made  under  the  contract  without  such 
order  (A;) ;  nor  can  any  claim  be  made  under  an  implied  contract 
without  an  independent  promise  to  pay,  or  acquiescence  in  the 
execution  of  the  extras  (/). 

The  rule  applies  especially  to  bills  of  exchange,  promissory  notes 
and  negotiable  instruments ;  which  carry  certain  defined  liabilities, 


(rf)  Tye  V.  Fynmore,  3  Camp.  462; 
Meyer  v.  Everth^  4  Camp.  22. 

{e)  Smith  V.  Jeffryea,  16  M.  &  W.  661 ; 
Eamor  v.  Orovee,  16  C.  B.  667;  24 
L.  J.  C.  P.  63.  See  Sale  of  Qoods  Act, 
1893,  88.  13,  14. 

(/)  Gunnia  v.  Erhart,  1  H.  Bl.  289  ; 
SheUm  y.  Liviue,  2  C.  &  J.  411. 

{g)  Clowes  v.  Siyginaon,  1  V.  &  B.  624. 

(A)  Finvell  y.  Edmunds,  12  East,  6. 


(i)  Euxton  y.  Cornish^  12  M.  &  W, 
426 ;  Edie  v.  Kingsford,  14  C.  B.  769  ; 
23  L.  J.  C.  P.  128 ;  Inglis  y.  Buttery. 
3  Ap.  Ca.  662. 

(k)  Morgan  y.  Bimie,  9  Bing.  672  ; 
Wordsworth  y.  Smith,  L.  R.  6  Q.  B.  332  : 
40  L.J.  Q.  B.  118. 

(/)  Bum  y.  Miller,  4  Taant.  746.  See 
Banger  T.  O,  W,  By.,  6  H.  L.  C.  118; 
10  E.  R.  824. 
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clear  of  all  qualificatdons  except  such  as  are  expressed  upon  the  face 
of  the  instrument ;  so  that  a  party  to  a  bill  is  estopped  as  against 
a  bond  fide  holder  for  value,  from  denying  the  contracts  appearing 
on  the  bill  to  which  he  has  put  his  name(m).  A  contemporaneous 
agreement  in  writing  concerning  a  bill  or  note  may  bind  the 
parties  to  the  agreement  to  terms  which  control  their  rights  and 
liabilities  upon  the  instrument  as  between  themselves ;  as  a  written 
agreement  between  drawer  and  acceptor  to  renew  the  bill  from  time 
to  time  (n).  And  a  contemporaneous  written  agreement  may  affect 
persons  who  take  the  bill  with  notice  of  the  agreement,  though  not 
themselves  parties  to  the  agreement ;  but  it  does  not  afPect  persons 
who  take  the  bill  for  value  without  notice  (o).  Agreements  of  this 
kind,  controlling  the  operation  of  bills  and  notes,  must  be  wholly 
in  writing,  requiring  no  oral  link  to  connect  the  bill  or  note  with 
the  agreement  ( p) ;  for  by  a  rule  of  law  an  oral  agreement,  though 
it  may  be  binding  in  itself,  cannot  control  the  operation  of  a  bill  or 
note,  even  between  the  parties  to  such  agreement :  as  an  oral  agree- 
ment that  it  should  be  renewed  when  due  (q) ;  or  that  a  bill  or  note 
payable  on  demand,  or  on  a  certain  day,  should  not  be  paid  until 
the  happening  of  some  uncertain  event  (r) ;  or  that  it  should  be 
paid  by  instalments  or  in  any  other  manner  than  is  expressed  in 
the  bill  («).  But  it  seems  that  upon  equitable  groimds  the  party  to 
such  oral  agreement  may  obtain  relief  against  his  liability  upon  the 
bill  or  note  upon  terms  of  performing  the  agreement  on  his  part  (t), 
— ^If  the  agreement  is  merely  collateral,  not  incorporating  the  bill  Collateral 
as  part  of  one  contract,  it  only  affords  ground  for  a  cross  action,  afirreement. 
and  not  for  a  defence  to  an  action  on  the  bill  (»).  And  whether 
the  agreement  incorporates  and  controls  the  bill  or  is  merely  colla- 
teral is  a  question  depending  upon  the  construction  of  the  terms  of 
the  agreement  (:r). — ^A  consideration  for  the  liabilities  appearing  Evidence  to 
upon  a  biU  or  note  is  presumed ;  but  evidence  is  admissible  to  rebut  ^^^^^^ 


(m)  Abrey  v.  Ota?,  L.  R.  6  0.  P.  87 ; 
HxU  ▼.  WUmmy  L.  R.  8  Ch.  888 ;  New 
London  Credit  Synd.  v.  NeaU,  (1898)  2 
Q.  B.  487 ;  67  L.  J.  Q.  B.  826. 

(»)  Bowerhank  y.  MonteirOy  4  Taunt. 
844;  Youfig  y.  Au9ten,  L.  R.  4  C.  F. 
653 ;  38  L.  J.  C.  F.  233.  See  Maillard 
T.  Page,  L.  R.  5  Ex.  312;  39  L.  J.  Ex. 
239. 

(o)  Per  cur.  Maillard  v.  Page,  L.  R.  5 
Ex.  312  ;  39  L.  J.  Ex.  239. 

(p)  Brown  t.  Langley,  4  Man.  &  G-. 
466. 

(9)  New  London  Credit  Synd.  y.  Neale, 


supra. 

(r)  Woodhridge  v.  Spooner,  3  B.  &  Aid. 
233 ;  Abreg  y.  Crux,  L.  R.  6  C.  P.  37  ; 
39  L.  J.  C.  P.  9. 

(«)  Beeant  y.  Cross,  10  C.  B.  895 ;  20 
L.  J.  C.  F.  173. 

U)  Cockbum,  C.  J.,  Flight  y.  Gray, 
3  0.  B.  N.  S.  323 ;  see  WiUes,  J.,  Abrey 
y.  Crux,  L.  R.  6  C.  P.  43 ;  39  L.  J. 
C.  F.  9. 

(«)  Per  eur.  Maillard  y.  Page,  L.  R. 
5  Ex.  312  ;  39  L.  J.  Ex.  239. 

(x)  lb. ;  Salmon  y.  Webb,  3  H.  L.  C. 
510;  lOE.  R.  201. 
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the  presumption  by  showing  that  there  was  in  fact  no  connderation, 
or  that  the  consideration  failed  (y).  And  if  a  consideration  is 
stated  in  the  bill,  every  presumption  is  made  in  favour  of  its 
validity;  but  evidence  is  admissible  to  rebut  the  presumption, 
though  not  to  contradict  the  consideration  so  far  as  it  is  expressed ; 
and  evidence  is  admissible  to  show  the  failure  of  the  consideration 
stated  (2). 

The  incidents  which  are  impliedly  contained  in  a  written  con- 
tract, whether  by  construction  of  the  terms  or  by  implication  of 
law,  are  as  much  within  the  general  rule  as  if  expressed  in  written 
terms  in  the  instrument,  and  cannot  be  varied  or  contradicted  by 
extrinsic  evidence  (a),  A  written  contract  for  the  sale  of  goods 
expressing  no  time  for  payment  or  delivery,  and  therefore  import- 
ing by  construction  of  law  a  sale  for  ready  money,  does  not  admit 
of  evidence  of  credit  given,  except  under  a  general  usage  of 
trade  (6).  So  a  written  contract  expressing  no  time  for  the  delivery 
of  the  goods  by  the  seller,  or  for  the  removal  by  the  buyer, 
imports  a  reasonable  time,  and  parol  evidence  to  the  contrary  is 
not  admissible  (c).  A  written  lease  or  agreement  for  a  lease  at  a 
stated  rent,  making  no  mention  of  ground  rent,  or  land  tax,  or 
other  taxes,  which  impliedly  fall  upon  the  landlord,  does  not  admit 
of  parol  evidence  to  show  that  it  was  intended  that  the  tenant 
should  pay  them,  and  that  the  rent  should  be  clear  of  all 
charges  (d).  A  written  contract  for  an  indefinite  hiring  at  weekly 
wages,  which  imports  in  law  a  weekly  hiring  determinable  at  a 
week's  notice,  excludes  parol  evidence  of  agreement  at  the  time  of 
signing  the  contract  that  the  hiring  should  be  for  a  year  (e).  Upon 
the  same  principle  the  indorsement  of  a  bill  or  note,  which 
implies  notice  of  dishonour  as  a  condition  of  liability,  does  not 
admit  of  parol  evidence  of  an  agreement  to  dispense  with  such 
notice  (/). 


Application 
of  the  role 
in  eqnitjr. 


The  same  rule  was  applied  in  courts  of  equity ;  and  parol  evi- 
dence of  intention  in  variance  of  a  written  contract  is  in  general 


(y)  Abbott  V.  MendriekSf  1  Han.  &  Ot. 
791 ;  Richard*  v.  Tkomasj  1  C.  M.  &  B. 
772. 

(2)  Rid<mt  ▼.  BrUtoWy  1  G.  &  J.  231 ; 
Abbott  v.  Mendriekiy  supra. 

(a)  Blackbnm,  J.,  Burget  ▼.  Wtekhamy 
8  B.  &  S.  669  ;  33  L.  J.  Q.  B.  28. 


{b)  Ford  T.  Yatety  2  Han.  &  G.  549 ; 
10  L.  J.  0.  P.  117. 
(e)  Greaves  v.  AshlxHy  3  Camp.  426. 

(d)  Freston  y.  Mereeau,  2  W.  ^1.  1249  ; 
Rich  ▼.  JacksoHf  4  Bro.  G.  G.  516 ;  6  Yea. 
334,  n. 

(e)  Evans  v.  Roe,  L.  R.  7  G.  P.  138. 
(/)  Free  v.  Hawkins^  8  Taunt.  92. 
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not  admissible  in  equity  under  oiroumstanceB  in  which  it  would  not 

be  admissible  at  law  (g).    Thus,  in  a  suit  for  specific  performance 

against  the  purchaser  of  the  estate,  evidence  was  not  admitted  on 

his  behalf  to  prove  that  an  exchange  of  estates,  and  not  a  sale, 

was  intended ;  such  evidence  being  at  variance  with  the  absolute 

terms  of  the  written  contract  (/«). — But  where  the  jurisdiction  of  Evidence 

equity  extends  beyond  that  of  law,  as  in  the  correction  or  cancel-  ^u-^t^ble 

lation.  of  contracts,  or  in  enforcing  specific  performance,  evidence  jurisdiction 

of  the  extrinsic  circumstances  that  call  for  or  oppose  the  exercise 

of  the  jurisdiction  becomes  necessarily  admissible  {i). 


Extrinsic  evidence  is  admissible  for  many  purposes  affecting  the  Extrinsic 
validity  and  obligation  of  a  written  contract  without  varying  the  admissible, 
contents,   and    therefore  without  infringing  the   above    general 
rule : — ^Extrinsic  evidence  is  necessarily  admissible  to  prove  the  act  to  prove 
of  affreement,  that  is,  that  the  writing  was  in  fact  agreed  to  by  the  *^®  ^^  °' 

~  '        ,       '       .  ®  °  •'       ,     agreement. 

parties  as  expressing  their  contract  (j).  In  the  case  of  a  deed  this 
is  proved  exclusively  by  means  of  the  sealing  and  delivery  {k).  In 
the  case  of  simple  contracts  it  may  be  proved  by  the  signatures  of 
the  parties  appended  for  that  purpose ;  and  in  contracts  relating  to 
some  matters  signature  is  required  by  statute  (/).  Where  signature 
is  not  required  a  writing  may  be  proved  as  the  agreement  of  the 
parties  by  some  act  of  acceptance,  as  where  a  proposal  in  writing 
by  one  party  is  accepted  and  acted  upon  by  the  other  (rn).  And  in 
such  case  extrinsic  evidence  is  admissible  to  prove  the  act  of  agree- 
ment, and  what  was  the  condition  of  the  writing  at  the  time  of 
agreement  (n). 

Signature  is  presumptive  evidence  of  assent  to  the  document  Signature. 
signed ;  but  the  presumption  may  be  rebutted  by  extrinsic  evidence 
explaining  the  intention  and  purpose  of  the  signature  :  as  that  the 
name  of  a  party  was  signed  as  agent  only,  though  appearing  in 
the  writing  as  principal,  upon  an  understanding  with  the  other 
party  that  he  should  not  be  bound  as  principal  {o) ;  that  an  invoice 


.  (ff)  Leach,  V.-C,  £aU  v.  Storie,  1 
Sim.  &  St.  21S  ;  per  eur,  Martin  v. 
Pycroft,  2  D.  M.  &  G.  786 ;  22  L.  J.  C.  96. 

(A)  Crowne  y.  Lediardy  2  M.  &  K.  261. 

m  Woollam  V.  Heam,  7  Ves.  219  ; 
2  Wli.  &  T.  L.  C.  Eq-  613 ;  Legg  v. 
Goldtcire,  cas.  t.  Talb.  20;  2  Wh.  & 
T.  L.  0.  770. 

(J)  BramweU,  B.,  Wake  ▼.  Sarrop^ 
6  H.  &  N.  774  ;  30  L.  J.  Ex.  277 ;  Patth 
T.  Homibrookj  (1897)  1  CSi.  26 ;  66  L.  J.  0. 


144. 

ik)  See  ante,  p.  86. 

(/)  See  ante,  p.  117 ;  post,  p.  166. 

(m)  Brogden  v.  Metrop.  £g.,  2  Ap.  Ca. 
666  ;  Beus*  v.  Piekaley,  L.  R.  1  Ex.  342  ; 
35  L.  J.  Ex.  218  ;  Baker  v.  Yorks.  Fire 
^*».,(1892)1Q.B.144;61L.J.Q.B.838. 

(«)  Stewart  v.  Eddowes,  L.  R.  9  C.  P. 
311;  43L.  J.  G.  F.  204. 

(o)  Wake  v.  Harrop,  1  H.  &  0.  202 ; 
31  L.  J.  Ex.  461. 
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of  goods  sold  was  signed  as  agent  only  to  receive  payment  for  the 
convenience  of  the  parties,  and  not  as  seller  ( p) ;  that  an  agreement 
was  signed  ^by  a  party  in  his  own  right  as  well  as  professedly  as 
agent  for  another  party  (q).  So  evidence  was  admitted  to  show 
that  a  writing  purporting  to  be  a  contract  of  sale  was  signed  for  a 
collateral  purpose  and  not  as  the  real  contract,  and  that  the  price 
inserted  was  a  merely  nominal  price  pending  the  ascertainment  of 
the  real  price  (r)  ;  that  an  invoice  of  goods,  with  a  receipt  for  the 
purchase-money,  was  signed  upon  a  pretended  sale  in  order  to 
protect  the  goods  against  creditors  (a) ;  that  a  writing  purporting  to 
state  the  terms  of  sale  of  a  horse  was  signed  as  a  receipt  only,  and 
therefore  did  not  exclude  a  parol  wftrranty  given  at  the  time  of 
eale  (f) ;  that  the  writing  was  signed  merely  as  a  proposal,  which 
had  not  been  duly  accepted  (w). 

The  signature  and  execution  of  a  written  instrument  may  be 
attested  by  a  witness,  who  signs  a  form  of  attestation  appended  for 
that  purpose ;  and  in  some  cases  such  attestation  is  required  by 
statute ;  where  not  so  required,  it  may  be  adopted  at  the  will  of  the 
parties  (x).  The  party  in  signing  attests  the  writing  as  his  agree- 
ment; and  the  witness  in  signing  attests  the  signature  of  the 
party  (y) ;  a  party  cannot  himself  act  as  the  attesting  witness  (2). — 
It  was  formerly  a  general  rule  of  law  that  in  order  to  prove  an 
attested  instrument,  whether  required  by  law  to  be  so  or  not,  the 
attesting  witness  must  be  called,  if  possible,  to  prove  the  execu- 
tion (a) ;  but  by  the  Common  Law  P.  Act,  1854,  s.  26,  it  was  enacted^ 
that "  it  shall  not  be  necessary  to  prove  by  the  attesting  witness  any 
instrument  to  the  validity  of  which  attestation  is  not  requisite ;  and 
such  instrument  may  be  proved  by  admission  or  otherwise,  as  if 
there  had  been  no  attesting  witness  thereto  "  (6).  A  witness  must 
be  present  when  the  document  is  executed  in  order  to  '^  attest "  the 
execution  (c).  A  deed  or  writing  thirty  years  old  is  said  to  prove 
itself ;  it  presumptively  requires  neither  attesting  witness  nor  any 
other  witness  to  signatures  and  handwriting  (d). 


{p)  Holding  v.  Elliott,  5  H.  &  N.  117  ; 
29  L.  J.  Ex.  134. 

iq)  Young  v.  Sehuler,  11  Q.  B.  D.  651. 

(r)  Rogers  ▼.  Hadley,  2  H.  &  C.  227 ; 
32  L.  J.  Ex.  241. 

(«)  Bowe*  ▼.  Foster,  2  H.  &  N.  779 ; 
27  L.  J.  Ex.  262. 

{t)  Allen  V.  Fink,  4  M.  &  W.  140. 

\u)  Moore  y.  Campbell,  10  Ex.  323 ;  23 
L.  J.  Ex.  310. 

(x)  See  ante,  p.  88. 


(y)  WiUes,  J.,  JDeffellY,  WhUe,  L.  R. 
2  C   P    147 

(z)  Seal  V.  Claridge,  7  Q.  B.  D.  616 ; 
50  L.  J.  Q.  B.  316. 

(a)   Whyman  y.  Garth,  8  Ex.  803. 

\h)  See  Re  Rice,  32  C.  D.  35  ;  65  L.  J. 
0.  799. 

(e)  Ford  y.  Kettle,  9  Q.  B.  D.  139 ;  61 
L.  J.  Q.  B.  658. 

{d)  Taylor  on  Eyidenoe,  {{  74,  75, 
p.  105,  5th  ed. 
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Extrmsic  evidence  is  also  admissible  to  sHow  tHe  time  of  the      Ch.  IY. 
signature  or  other  act  of  agreement ;  and  such  evidence  is  admissible  ' 

though  the  written  agreement  itself  contains  a  date.  Although  a  ^**®  °* 
deed  under  seal  purports  to  have  been  executed  on  a  stated  date, 
the  parties  may  aver  and  prove  that  it  was  in  fact  executed  on  a 
different  date  (e).  Where  two  deeds  relating  to  the  same  matter 
are  dated  as  executed  on  the  same  day,  the  court  construes  them, 
as  regards  priority,  according  to  the  intention  expressed  therein ; 
but  if  necessary  will  inquire  which  of  them  was  first  executed  (/). 

Extrinsic  evidence  is  admissible  to  show  that  a  writing,  purport-  Agreement 
ing  to  be  a  binding  agreement,  was  signed  or  agreed  to  condition-  ^^ti^!^'^ 
ally,  that  is,  upon  terms  that  it  should  not  operate  as  a  contract 
until  the  fulfilment  of  a  stated  condition,  or  the  happening  of  a 
given  event.  "  It  is  in  analogy  with  the  delivery  of  a  deed  as  an 
escrove* ;  it  neither  varies  nor  contradicts  the  writing,  but  suspends 
the  commencement  of  the  obligation  "  (g).  Accordingly,  evidence 
was  admitted  to  prove  that  an  agreement,  which  purported  to 
create  an  immediate  tenancy  at  a  certain  rent,  was  signed  upon 
the  condition  that  it  was  not  to  take  effect  until  certain  repairs 
were  completed;  so  that,  though  the  tenant  had  entered  and 
occupied,  the  repairs  not  having  been  completed,  the  rent  could  not 
be  claimed  under  the  agreement  (A).  So  evidence  was  admitted  to 
prove  that  a  written  agreement  to  transfer  the  tenancy  of  a  farm 
was  subject  to  the  condition  of  the  landlord  giving  his  consent ; 
which  was  construed  as  a  condition  precedent  suspending  the 
operation  of  the  agreement  and  not  a  condition  subsequent  in 
defeasance  of  it  (t).  And  evidence  was  admitted  to  show  that  an 
agreement  for  the  purchase  of  a  patent  was  signed  upon  the  con- 
dition of  the  invention  being  shown  to  and  approved  by  a  third 
party  (y). — The  same  principle  applies  to  bills  of  exchange  and 
promissory  notes  as  between  immediate  parties ;  and  evidence  may 
be  given  that  the  bill  or  note  was  signed  or  indorsed  and  delivered 
upon  condition,  so  as  not  to  take  effect  until  the  condition  is 
satisfied  (A').      But  conditions  not  expressed  in  the  instrument 

(«?)  ffallY,  Catfttove,  4  East,  477.  (h)  Davia  v.  Joms,  17  0.  B.  625  ;  26 

(/)  Oartnde  v.  Silksione  Coll.,  21  C.  D.  L.  J.  C.  P.  91. 
762  ;  61  L.  J.  C.  828.  (i)   Wallia  v.  Littell,  supra. 

is)  Per  eur.  WaUU  v.  Littell,  11  C.  B.  ij)  ^y^  v.  Campbell,  6  E.  &  B.  370  ; 

N.  S.  369 ;  31  L.  J.  C.  P.  102 ;  Fattle  25  L.  J.  Q.  B.  277. 
▼.   Bomibrook,   (1897)   1    Ch.    25 ;     66  {k)  Bell  v.  Ingettre,   12   Q.   B.   317. 

L.  J.  C.  144.  See  Bills  of  Exchange  Act,  1882,  s.  33. 
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itself  have  no  operation  against  an  indorsee  or  transferee  taking  it 
for  value  and  without  notice  (/). 

Upon  the  same  principle  one  of  the  parties  may  sign  an  agree- 
ment upon  the  condition  that  he  is  not  to  be  bound  until  it  is 
signed  by  the  other  party  (m).  "Where  a  charterparty  was  signed 
by  the  shipowner  and  returned  to  the  broker  in  a  letter  requesting 
to  have  the  counterpart  with  the  merchant's  signature,  it  was  held, 
the  construction  of  the  letter  being  for  the  court,  that  the  contract 
was  conditional  upon  the  counterpart  being  sent  («).  So  where 
several  persons  are  intended  to  join  in  the  contract  in  the  same 
interest,  the  signature  or  execution  by  one  of  them  may  from  the 
circumstances  of  the  case  be  conditional  upon  the  execution  by  all 
the  others  (o).  And  where  it  has  been  agreed  that  several  persons 
shall  contract  as  co-sureties  for  the  debt  of  another  and  one  of 
them  signs  upon  that  understanding,  but  the  others  refuse ;  though 
he  may  be  bound  at  law  unless  he  sufficiently  express  the  condition 
of  his  signature,  yet  he  would  be  relieved  in  equity;  as  it  is 
against  the  intended  agreement  that  he  should  be  solely  responsible 
without  any  right  of  contribution  {p). 


Extrinsic 
evidence  of 
collateral 
agreement. 

Agreements 
collateial 
to  lease. 


An  agreement  may  be  made  contemporaneously  with  a  written 
contract  as  part  of  the  transaction,  but  without  being  incorporated 
with  it ;  such  agreement  is  then  collateral  to  the  written  contract 
and  may  be  proved  by  extrinsic  evidence  (7). — Thus  where  in 
negotiation  for  a  lease  the  lessor  promised  that  he  would  kill  down 
the  game  during  the  term,  but  refused  to  make  it  a  special  pix)- 
vision  in  the  lease,  which  reserved  the  game  to  the  lessor ;  and  in 
consideration  of  the  promise  the  lessee  executed  the  lease ;  it  was 
held  that  there  was  a  binding  contract  collateral  to  the  lease,  which 
might  be  separately  proved  and  enforced  (r).  So  where  the  lessor 
of  a  house  promised  that  if  the  lessee  would  take  a  certain  lease  he 
would  do  certain  repairs  and  provide  certain  furniture,  it  was  held 
that  the  promise  operated  as  a  distinct  contract  collateral  to  the 
written  lease,  and  might  be  proved  by  parol  evidence  («).    And  a 


(i)  Ante,  p.  120. 

(m)  Moore  ▼.  Campbell^  10  Ex.  323 ; 
23  L.  J.  Ex.  310. 

(«)  Fumest  ▼.  Meek,  27  L.  J.  Ex.  84. 

]o)  ZaUh  y.  Wedlake,  11  A.  &  E.  959  ; 
9  L.J.  Q.  B.  201. 

(p)  Evane  v.  Bremridge^  8  D.  M.  &  G. 
102;  26  L.J.  C.  834. 


(q)  Lindley  v.  Laeey,  17  C.  B.  N.  S. 
678  ;  34  L.  J.  C.  P.  7.     See  ante,  p.  119. 

(r)  Evkifts  Y.  Adeane,  L.'It.  8  Ch. 
766  ;  42  L.  J.  C.  849  ;  Morgan  ▼< 
Griffith,  L.  R.  6  Ex.  70 ;  40  L.  J.  Ex. 
46. 

(«)  Angell  y.  Duke^  L.  B.  10  Q.  B. 
174;  44L.  J.  Q.  B.  78. 


ADMISSION  OF  EXTRINSIC  EVIDENCE. 


127 


representation  made  by  a  lessor  upon  granting  a  lease  that  he  was 
restricted  from  building  on  the  adjacent  land  was  enforced  against 
him  upon  parol  evidenoe^  as  being  a  contract  collateral  to  the 
lease  (^). — ^A  collateral  agreement  in  variance  of  the  terms  of  a 
written  contract  is  also  available  in  equity  in  answer  to  a  claim  for 
specific  performance  of  the  contract  according  to  the  written  terms ; 
and  the  plaintiff  must  submit  to  the  collateral  agreement  or  have 
his  action  dismissed  (f«).  Thus  in  the  case  of  a  contract  for  a  lease, 
with  a  collateral  agreement  to  pay  a  sum  of  money  as  premium 
for  the  lease,  it  was  held  that  the  lessee  was  entitled  to  claim  the 
lease  only  upon  the  terms  of  paying  the  premium,  and  not  other- 
wise (a?). 


Cn.  rv. 

Bvicr.  II. 


Extrinsic  evidence  is  admissible  to  show  that  a  contract  in  Extrmflic 
writing  was  made  subject  to  a  usage  or  custom  of  the  trade  or  u^geof^ 
business  to  which  the    contract  relates,   impliedly  binding  the  trade. 
parties  to  certain  usual  or  customary  terms  and  conditions  not 
mentioned  in  the  writing.     The  contract  in  truth  is  partly  express 
and  in.  writing,  partly  implied  or  understood  and  unwritten  (y). 
The  effect  of  the  terms  introduced  by  usage  is  the  same  as  if  they 
were  written  in  the  contract  (2).     The  principle  is  not  confined  to 
mercantile  contracts,  but  is  applicable  to  any  contract  as  to  which 
there  is  a  usage,  and  whether  it  be  a  simple  contract  in  writing  or 
a  contract  under  seal  (a).     The  usage  must  not   contradict  the  Usage 
express  terms  of  the  contract  (b).     Thus,  where  by  an  indenture  of  ^^onSact 
apprenticeship  the  master  covenanted  to  supply  "  necessaries  "  to 
an  apprentice,  he  was  not  allowed  to  assert  a  usage  to  charge  for 
certain  of  the  necessaries,  which  he  had  so  covenanted  to  supply 
gratis  (c). 

The  intention  of  the  parties  to  exclude  a  usage  of  trade,  or  to  Intention  of 
vary  its  effect,  must  appear  in  the  writing ;  parol  evidence  is  not  or  vary?^ 
admissible  for  that  purpose.     Thus,  where  by  custom  of  the  trade  T^agr©* 
a  certain  allowance  is  made  to  the  buyer  of  goods  for  warehouse 


{t)  Piggoti  V.  Stratton,  1  D.  F.  &  J. 
33 ;  29  L.  J.  0.  1 ;  Spieer  y.  Martin,  14 
Ap.  Ca.  12  ;  58  L.  J.  0.  309. 

{«)  Clarke  v.  Grant,  14  Ves.  619  ; 
Clowes  T.  Siffffinson,  1  V.  &  B.  624. 

{x)  Martin  v.  Pyeroft,  2  D.  M.  &  Ot, 
785 ;  22  L.  J.  C.  94. 

(y)  Sale  of  Goods  Act,  1893,  b.  65 ; 
Brown  ▼.  Byrne,  3  E.  &  B.  716  ;  23 
L.  J.  Q.  B.  816 ;  Mutton  t.  Warren,  1 


M.  &  W.  475. 

{z)  Beywortk  v.  Knight,  17  C.  B.  N.  S. 
298  ;  33  L.  J.  C.  P.  298. 

(a)  Wigglesworth  v.  Dallison,  Dougl. 
201 ;  1  Sm.  L.  0.  628  ;  Smith  v.  Wilson, 
3  B.  &  Ad.  728 ;  Tucker  v.  linger,  8 
Ap.  Ca.  608  ;  62  L.  J.  C.  941. 

(b)  Gibbon  v.  Young,  8  Taunt.  510; 
The  Alhamhra,  6  F.  D.  68. 

{e)  Abbott  V.  Bates,  45  L,  J.  0.  P.  117. 
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rent,  parol  evidence  is  not  admissible  to  show  that  he  agreed  for 
an  allowance  differing  from  the  trade  allowance  (d).  On  the  other 
hand  the  contract  may  expressly  include  a  nsage  it  would  not 
otherwise  be  subject  to ;  as  in  the  case  of  a  bill  of  lading  contain- 
ing the  stipulation,  "average  to  be  adjusted  according  to  British 
custom,"  which  is  a  custom  differmg  from  the  general  usage  (e). — 
Whether  the  written  conti*act  is  so  inconsistent  with  the  usage  as 
to  exclude  the  evidence,  is  a  question  of  construction,  and  therefore 
a  question  for  the  court  and  not  for  a  jury ;  the  province  of  the  jury 
being  restricted  to  finding  the  fact  of  the  written  contract  and  the 
fact  of  the  usage  (/).  But  where  the  written  contract  is  consistent 
with  the  usage,  it  must  f mother  be  found  as  a  fact  that  it  was  made 
with  reference  to  the  usage,  under  all  the  circumstances ;  for,  if  the 
contract  is  not  made  in  the  ordinary  course  of  the  trade  or  business 
in  which  the  usage  prevails,  the  usage  presumptively  does  not 
attach  (g). 

Usage  must  in  all  cases  be  consistent  with  law ;  no  usage  can  be 
set  up  as  binding  by  contract  which  is  contrary  to  the  general  law : 
as  a  usage  for  the  debentures  of  a  company  to  be  treated  as  nego- 
tiable {h) ;  or  a  usage  for  the  consignee  of  goods  under  a  bill 
of  lading  to  have  the  value  of  missing  goods  deducted  from 
the  freight  of  the  goods  delivered  (t). — Usage  must  also  be 
reasonable  :  an  alleged  custom  that  a  landlord  is  not  liable  to  pay 
for  the  tillages  left  by  an  outgoing  tenant,  but  that  compensation 
can  only  be  claimed  against  an  incoming  tenant,  was  held  unrea- 
sonable and  void  (/*).  Nor  a  usage  the  effect  of  which  would  be  to 
make  a  man  a  judge  in  his  own  case  (/). — ^A  usage  need  not  be 
immemorial;  it  is  suflBcient  if  its  existence  is  proved  with  cer- 
tainty, and  that  it  is  presumptively  known  to  the  contracting 
parties  (m). 

The  custom  of  merchants  in  certain  matters,  as  the  negotiation 
and  other  incidents  of  bills  of  exchange,  is  ascertained  by  the  deci- 


(rf)  Fatckes  v.  Lamb,  31  L.  J.  Q.  B. 
98. 

(e)  Stewart  v.  West  India  Steamship 
Co,,  L.  R.  8  Q.  B.  88 ;  42  L.  J.  Q.  B. 
19  ;  post,  p.  137. 

(/)  Parker  v.  Ibbetson,  4  C.  B.  N.  S. 
346  ;  27  L.  J.  C.  P.  236 ;  Hutchison  v. 
Bowker,  6  M.  &  W.  636. 

{a)  Pollock,  C.  B.,  Allan  y.  Sundius, 
1  H.  &  C.  132;  31  L.  J.  Ex.  313; 
Byles,  J.,  Parker  v.  Ibbetson,  supra; 
Clayton  v.  Qregson,  5  A.  &  E.  302. 


{h)  Crouch  V.  Credit  Fonder,  L.  R.  8 
Q.  B.  374 ;  42  L.  J.  Q.  B.  183. 

(•)  Meyer  v.  Dresser,  16  C.  B.  N.  S. 
646 ;  33  L.  J.  C.  P.  289. 

(A)  Bradbume  v.  Jbfey,  3  C.  P.  D. 
129  ;  47  L.  J.  C.  P.  334. 

(/)  Robinsoti  y.  Mollett,  L.  B.  7  H.  L. 
802. 

(«)  Per  cur.  Crouch  v.  Credit  Fonder^ 
L.  R.  8  Q.  B.  386  ;  Tucker  v.  Linger,  8 
Ap.  Ca.  608  ;  52  L.  J.  C.  941. 
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sions  of  the  courts,  and  judicially  noticed  without  proof,  and  thus      Ch.  IV. 

becomes  part  of  the  general  law :  and  evidence  of  particular  usages  '- — '- — 

of  merchants,  however  extensive,  is  not  admissible  to  the  con- 
trary (n).  And  it  is  said  "that  a  mercantile  custom  maybe  so 
frequently  proved  in  courts  of  law,  that  the  courts  will  take  judicial 
notice  of  it,  and  it  becomes  part  of  the  law  merchant  "  (o). 

A  person  who  employs  an  agent  to  transact  business  for  him  in  ^^^ 
a  particular  market  is  bound  by  the  usage  of  that  market,  though  third  persons, 
unknown  to  him,  provided  the  usage  is  one  which  merely  regulates 
the  mode  of  performing  the  contract  and  does  not  change  the  in- 
trinsic character  of  the  contract  {p).  But  where  the  usage  of  a 
market  disregards  the  provisions  of  a  statute,  the  principal  will 
only  be  bound  if  and  so  far  as  knowledge  of  the  usage  is  brought 
home  to  him  (q).  But  a  person  by  employing  a  broker  to  effect 
marine  insurances  at  Lloyd's,  is  not  impliedly  bound  by  usages  of 
that  house  which  are  not  known  to  him ;  because  they  are  the 
usages  of  a  particular  house  only  and  not  general  usages  of  the 
business  (r).  If  with  knowledge  of  the  usages  he  employs  a  broker 
there,  he  is  bound  by  them  («). 

Subject  to  the  above  principles  evidence  of  usage  is  admitted  to  Usages 
introduce  additional  terms  and  conditions  into  a  written  contract,  tems  ^d 
as  in  the  following  cases : — In  sales  of  goods,  a  usage  of  the  trade  conditions. 
that  all  sales  are  made  by  sample  (t) ;  that  the  manufacturer  selling  ^"^^*^ 
the  goods  must  deliver  goods  of  his  own  make  (ii)  ;  that  a  sale  of 
^ods  by  a  broker  to  be  paid  for  by  bill  is  subject  to  approval  by 
the  seller,  within  a  reasonable  time,  of   the  sufficiency  of  the 
buyer  (x)  ;  that  if  the  broker  does  not  disclose  his  principal  within 
a  reasonable  time  he  is  personally  liable  (y) ;  that  warrants  given 
for  the  delivery  of  the  goods  sold  are  free  of  the  seller's  lien  (s) ; 


(«)  Per  cur,  EdieY,  East  India  Co,,  2 
Bair.  1216 ;  Ld.  Campbell,  Brandao  y. 
Barnett,  12  CI.  &  F.  787  ;  8  E.  R.  400 ; 
3  C.  B.  619  ;  per  mr.  Goodwin  v.  SobarU, 
Ii.  B.  10  Ex.  346.  See  Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61),  s.  97  (2) ; 
Sale  of  Goods  Act,  1893,  s.  61  (2). 

(o)  Per  cur.  Exp.  Powell,  1  C.  D.  606 ; 
46  L..  J.  B.  100. 

{p)  Sutton  V.  Tatham,  10  A.  &  E.  27  ; 
^ayliffe  v.  Buttentorth,  1  Ex.  425  ;  17 
Ij.  J.  Ex.  78 ;  Niekalh  v.  Merry,  L.  R. 
7  H.  L.  530. 

(q)  Seymour  v.  Bridge,  14  Q.  B.  D. 
460  ;  64  L.  J.  Q.  B.  347  ;  Perry  v.  Bar- 

L. 


nett,  15  Q.  B.  D.  388 ;  54  L.  J.  Q.  B. 
466. 

(r)  Gahay  v.  Lloyd,  3  B.  &  C.  797 ; 
BartUtt  V.  Pentland,  10  B.  &  C.  760  ; 
Sweeting  v.  Vearce,  9  C.  B.  N.  S.  534  ; 
30  L.  J.  C.  P.  109. 

(«)  Stewart  v.  Aherdein,  4  M.  &  "W. 
211. 

(<)  Syers  v.  Jona»,  2  Ex.  111. 

(m)  Johnson  v.  Raylton,  7  Q.  B.  D. 
438  ;  50  L.  J.  Q.  B.  753. 

(x)  Hodgson  v.  Davies,  2  Camp.  630. 

It/)  Hutchinson  v.  Tatham,  L.  R.  8 
C.  P.  482  ;  42  L.  J.  C.  P.  260. 

(z)  Merchant  Bkg.  Co.  ▼.  Phoenix  Co.p 
6  C.  D.  205  ;  46  L.  J.  C.  418. 
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that  under  a  contract  for  sale  of  mining  sliares  with  payment  at  a 
certain  future  date,  the  seller  is  not  bound  to  deliver  the  shares 
before  the  time  of  payment  (a) ;  that  payment  for  goods  sold, 
"whidh  prwid  facie  means  payment  in  cash,  is  subject  to  a  customary 
credit ;  or  to  a  customary  discount  {b) ;  or  to  a  customary  allow- 
ance to  the  buyer  for  warehouse  rent  (c). 

Bills  of  exchange  and  promissory  notes,  expressed  to  be  payable 
at  a  certain  time,  are  subject  to  the  usage  of  the  place  of  payment, 
extending  the  time  of  payment  by  "  days  of  grace  "  ;  and  evidence 
is  admissible  to  show  the  usage  of  the  place.  In  England  the  law 
merchant  (which  is  judicially  noticed  without  proof)  added  three 
days  of  grace  to  the  time  expressed  for  payment;  and  this  is 
confirmed  by  the  Bills  of  Exchange  Act,  1882.  But  days  of 
grace  are  not  allowed  on  bills,  notes  and  cheques  payable  on 
demand,  including  those  expressed  to  be  payable  at  sight  or  on 
presentation  (^/). — ^Foreign  usages  must  be  proved  (e);  and  bills 
payable  abroad,  though  drawn  and  indorsed  in  England,  are 
regulated  as  to  time  of  payment  by  the  usance  of  the  place  of 
payment ;  and  not  only  against  the  acceptor,  but  also  against  the 
drawer  and  indorser  (/). 

Charterparties  in  general  admit  evidence  of  local  usage :  as  to 
the  measurement  of  the  cargo  for  freight  (g) ;  as  to  the  place  for 
unloading  and  delivery  of  cargo  {h) ;  as  to  the  manner  and  charge 
of  loading  and  packing  cargo  (*) ;  and  as  to  the  broker's  commis- 
sion for  procuring  charters  (k). — Upon  a  policy  of  marine  insurance 
evidence  is  admissible  of  usage  that  the  policy  does  not  apply  to 
goods  stowed  on  deck  (/).  But  a  policy  expressly  made  upon 
"  ship,  boats,  and  other  furniture,"  was  held  to  exclude  evidence  of 
usage  that  boats  slung  outside  the  ship  were  not  included  (m). 
And  a  policy  upon  ship  and  goods  which  expressed  'Hhat  the 


(a)  Field  y,  LeUan,  6  H.  &  N.  617 ; 
30  Ij.  J.  Ex.  168. 

{b)  Brown  v.  Byrne,  3  E.  &  B.  703 ; 
23  ii.  J.  Q.  B.  313;  Falkner  v.  EarU^ 
3  B.  &  S.  360 ;   32  L.  J.  Q.  B.  124. 

(r)  Faickes  y.  Lamb,  31  L.  J.  Q.  B.  98. 

(d)  Billfl  of  Exchange  Act,  1882  (45 
&  46  Vict.  c.  61),  88.  10,  14. 

(e)  See  a  list  of  foreign  usages  in 
Ghitty  on  Bills,  10th  ed.  255 ;  and  in 
Taylor  on  Evidenoe,  5th  ed.  p.  1009. 

(/)  Rouqueite  v.  Overtnann,  L.  R.  10 
Q.  B.  625 ;  44  L.  J.  Q.  B.  221  ;  Uonte 
V.  Eoiiquette^  3  Q.  B.  D,  614. 


{g)  Bottoniley  v.  Forbet,  6  Bing.  N.  C. 
121. 

{h)  The  Jaederen,  (1892)  P.  361  ;  61 
L.  J.  P.  89. 

(i)  Cuthbert  y.  Cttmmingy  11  Ex.  405  ; 
24  L.  J.  Ex.  310. 

(k)  Allan  y.  Sundiut,  1  H.  &  C.  123 ; 
31  L.  J.  Ex.  307. 

(/)  Eoaa  y.  Thwaite ;  Backhoitte  y. 
Biplet/f  1  Park  on  Marine  Ins.,  8th  ed. 
23. 

(m)  Blaekett  y.  Jtoi/al  Fxehange  Au.^ 
2  Tyrwh.  266  ;  2  O.  &  J.  244 ;  Cock- 
bum,  C.  J.,  Myers  y.  Sarl^  3  E.  &  E. 
317 ;  30  L.  J.  Q.  B.  13. 
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Ch.  IV. 
Sect.  II. 


insurance  on  the  said  ship  shall  continue  until  she  is  moored 
twenty-four  hours,  and  on  the  goods  until  safely  landed,"  was 
held  to  exclude  a  usage  that  the  insurance  on  the  goods,  as  well  as 
on  the  ship,  did  not  continue  beyond  twenty-four  hours  after  moor- 
ing (n).  Upon  an  open  poUoy  on  goods  to  be  declared,  a  usage  of 
underwriters  attaches  that  the  goods  must  be  declared  and  are 
insured  in  order  of  shipment  (o). 

Upon  the  same  principle  leases  and  agreements  between  landlord  Customs  of 
and  tenant  are  impliedly  subject  to  customs  of  the  country  respect-  *^®  coi^ntry 
ing  the  tenancy  and  cultivation  of  land  (jp).  By  custom  of  the 
country  the  outgoing  tenant  may  be  entitled  to  the  way-going 
crops  (q),  or  to  be  compensated  for  them  by  the  landlord  (r) ;  or 
he  may  be  entitled  to  retain  possession  beyond  the  expiration  of 
his  lease  for  the  purpose  of  working  out  the  crops  and  improve- 
ments (h).  But  the  terms  of  the  lease  or  agreement  may  be  so 
inconsistent  with  the  custom  as  to  exclude  it ;  as  where  the  lease 
makes  express  provision  for  the  way-going  crop  and  other  allow- 
ances to  the  outgoing  tenant  in  terms  different  from  the  custom  {f). 
Where  the  written  terms  of  a  tenancy  stated  that  a  certain  quan- 
tity of  manure  had  been  placed  upon  the  land,  and  the  incoming 
tenant  agreed  to  leave  the  land  in  the  same  state  as  when  taken,  it 
was  held  that  a  custom  to  charge  for  the  manure  left  was  ex- 
cluded (w) ;  so  where  the  lease  expressly  provided  that  the  tenant 
on  quitting  should  leave  the  manure  on  the  land,  and  made  no 
provision  for  payment  {x)»  But  a  tenant  cannot  deprive  himself 
of  the  compensation  to  which  he  is  entitled  under  the  Agricultural 
Holdings  Act,  1883  (j/).  By  the  custom  of  cultivation  the  tenant 
may  be  entitled  to  drain  the  land  and  charge  the  landlord  with  the 
cost  upon  quitting  (z) ;  and  the  tenant  may  be  entitled  to  pick 


(/*)  Parkinson  v.  Collier^  Park  on 
Marine  Ins.,  8th  ed.  47. 

(o)  Stephens  v.  Australasian  Ins.,  L.  R. 
8  C.  P.  18  ;  42  L.  J.  C.  P.  12 ;  Imperial 
Marine  Ins.  v.  Fire  Ins.  Corp.,  4  0.  P.  D. 
166 ;  48  L.  J.  C.  P.  424. 

{p)  Jfigplesicorth  v.  Dallison,  Dongl. 
201 ;  1  Smith's  L.  C.  528.  And  see 
AgricultTiral  Holdings  Act,  1883  (46  & 
47  Vict.  c.  61). 

[q)  WiggUstcorth  v.  Ballison,  supra; 
Holding  v.  Figott,  7  Bmg.  465, 

(r)  FarisU  v.  Gaskoiny  7  Ex.  273 ; 
Btaford  v.  Gardner,  L.  R.  7  0.  P.  242  ; 
Bradbum  r.  Foley,  3  C.  P.  D.  129 ;  47 
L.  J.  C.  P.  334. 


(*)  ]te  Paul,  24  Q.  B.  D.  247 ;  59 
L.  J.  Q.  B.  30;  Beavan  v.  Deluhag,  1 
H.  Bl.  5. 

{t)  Borastan  v.  Green,  16  East,  71 ; 
JTebb  V,  Plummer,  2  B.  &  Aid.  746; 
Button  V.  Warren,  1  M.  &  W.  466. 

(m)  Clarke  v.  Boy  stone,  13  Jli.  &  "W. 
752. 

(x)  Boberts  y.  Barker,  1  0.  &  M.  808  ; 
Muncei/  v.  Dennis,  1  H.  &  N.  216 ;  26 
Ij.  J.  Ex.  66. 

(^)  See  sect.  65. 

(z)  MousUy  T.  Ludlam,  21  L.  J.  Q.  B. 
64.  And  see  Agricultural  Holdings 
Act,  1883,  B,  4. 
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carriers. 
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Domestic 
and  otiier 
servants. 


stones  o£E  the  land  in  the  customary  process  of  cultivation  and  to 
sell  them  (a), 

A  common  carrier  employed  to  carry  goods  is  presunlptively 
subject  to  the  duties  and  liabilities  attached  to  the  employment  by 
the  custom  of  the  realm,  which  is  judicially  noticed  at  common 
law;  as  the  duty  of  carrying  and  delivering  all  goods  offered 
within  a  reasonable  time  and  for  a  reasonable  charge,  with  the 
liability  of  insuring  the  safety  of  the  goods  during  the  carriage  (6). 
And  a  person  who  describes  his  business  as  carrying  for  all  persons 
to  all  parts  of  the  kingdom,  in  the  absence  of  special  agreement, 
presumptively  undertakes  the  same  liabilities  as  a  common  carrier  (c). 
— ^Also  by  general  custom  judicially  noticed,  an  innkeeper  is  bound 
to  receive  and  entertain  every  traveller  who  offers  himself  as  a 
guest ;  provided  there  is  room  for  him,  and  provided  that  he  is  fit 
to  be  received  and  ready  to  pay  for  his  entertainment  (rf).  The 
innkeeper  is  also  bound  to  take  care  of  the  goods  of  a  guest  received 
by  him,  though  not  to  insure  them  against  accidents ;  and  he  is 
therefore  liable  for  negligence  in  this  respect  of  himself  or  his 
servants  (e).  This  liability  is  now  restricted  and  regulated  by  the 
statute  26  &  27  Vict.  c.  41  (/).  In  compensation  for  his  liability 
the  innkeeper  has  a  lien  upon  all  goods  brought  by  a  guest  within 
his  care  for  the  amount  of  his  charges  for  entertaining  the  guest  (g). 
And  by  "  the  Innkeepers  Act,  1878,"  he  is  now  enabled  to  enforce 
his  lien  by  selling  the  goods  in  the  manner  therein  provided  {h). — 
The  engagement  of  a  domestic  servant  is  subject  to  the  custom 
judicially  noticed,  that  the  servant  may  be  dismissed  after  a 
month's  warning,  or  upon  payment  of  a  month's  wages  («).  This 
custom  is  held  to  apply  to  a  head  gardener  (k)  ;  to  a  huntsman  (/) ; 
but  not  to  a  governess  (m).    And  in  engagements  of  service  in 


(rt)  Tucker  v.  Lingei'  8  Ap.  Ca.  608 : 
62  L.  J.  C.  941. 

(b)  Forward  v.  rUtard,  1  T.  R.  27 ; 
Wtjld  V.  Fickford,  8  M.  &  W.  443. 

(r)  For  cur,  Scaife  v.  Farrant,  L.  R. 
10  Ex.  358  ;  44  L.  J.  Ex.  36. 

(rf)  Caii/c's  eoMy  8  Co.  32  ;  1  Sm.  L.  C. 
115  ;  Feff.  v.  Fymcr,  2  Q.  B.  D.  136 ;  46 
L.  J.  M.  C.  108  ;  LSirmus  v.  County/  Hotel 
Co.,  12  Q.  B.  D.  27  ;  63  L.  J.  Q.  B.  25  ; 
Lamond Y.Richard,  (1897)  I  Q.  B.  641 ;  66 
L.  J.  Q.  B.  641 ;  Broxnie  v.  Brandt,  (1902) 
1K.B.696;  71  L.  J.  K.B.  367. 

[e)  Cahje*a  coitc,  supra;  Morgan  v. 
Mareg,  6  H.  &  N.  265  ;  30  L.  J.  Ex.  131 . 

(/)  See  Spice  v.  Bacon,  2  Ex.  D.  463  ; 
46  L.  J.  Ex.  713;  Mcdawar  v.  Grand 
Motel  Co,,  (1891)  2  Q.  B.  11  ;  00  L.  J. 


Q.  B.  209. 

(jg)  Threlfall  ▼.  Borwick,  L.  R.  10 
Q.  B.  210 ;  44  L.  J.  Q.  B.  87  ;  Angut 
V.  McLachlan,  23  C.  D.  330 ;  62  L.  J.  C. 
687  ;  Gordon  v.  Silber,  26  Q.  B.  D.  491 ; 
69  L.  J.  Q.  B.  607  ;  Bobins  v.  Gray, 
(1895)  2  Q.  B.  601 ;  66  L.  J.  Q.  B.  44. 

(A)  41  &  42  Vict.  o.  38 ;  see  Mulliner 
▼.  Florence,  3  Q.  B.  D.  484 ;  47  L.  J. 
Q.  B.  700. 

(i)  Moult  ▼.  Halliday,  (1897)  1  Q.  B, 
126  ;  66  L.  J.  Q.  B.  461. 

{k)  Nowlan  v.  Ablett,  2  C.  M.  &  R. 
54 ;  see  Johmon  v.  Blenkinsopp,  6  Jur.  870. 

(/)  Nicoll  V.  Greaves,  17  C.  B.  N.  S. 
27 ;  33  L.  J.  C.  P.  269. 

(»i)  Todd  V.  Kerrick,  8  Ex.  161  ;  22 
L.  J.  Ex.  1. 
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particular  trades  and  businesses,  a  custom  to  determine  the  contract 
by  notice  is  impliedly  incorporated,  unless  the  terms  of  the  contract 
are  inconsistent  with  the  custom  (»).  So  with  a  custom  in  a  parti- 
-cular  trade  that  upon  a  yearly  hiring  certain  holidays  should  be 
allowed  (o).  An  engagement  at  a  yearly  salary,  stipulating  for  an 
increase  at  the  end  of  a  year,  was  held  not  to  exclude  a  custom  to 
determine  the  hiring  by  a  month's  notice  at  any  time  (p). 


Ch.  IV. 

Sect.  II. 


Evidence  of  usage  is  also  admissible  to  show  that  words  and  Usages 
phrases  in  a  written  contract  have  a  special  or  technical  meaning  ^j^aad 
in  the  trade  or  business  to  which  the  contract  relates,  diiBPering  from  phrases, 
the  ordinary  meaning.  "  It  is  competent  to  receive  evidence  of  the 
proper  meaning  of  the  language  ....  where  technical  words  or 
peculiar  terms,  or  indeed  any  expressions,  are  used  which  at  the 
time  the  instrument  was  written  had  acquired  an  appropriate 
meaning,  either  generally  or  by  local  usage  or  amongst  particular 
classes''  (q).  Accordingly,  the  term  "  month"  in  a  written  contract, 
which  prima  facie  means  a  lunar  month,  may  be  shown  by  usage  of 
the  particular  trade  or  business  to  mean  a  calendar  month  (r).  So 
evidence  was  admitted  to  show  that  in  a  charterparty  or  in  a  bill 
of  lading  the  term  "  days  "  was  intended  to  mean  working 
days  (h)  ;  that  in  a  theatrical  engagement  at  a  weekly  salary 
during  three  year?,  the  year  meant  only  that  portion  of  the  year 
during  which  the  theatre  was  kept  open  (/) ;  and  that  in  a  building 
contract  "weekly  accounts"  meant  accounts  of  day  work  only, 
and  not  of  measurement  work(w). — Under  a  policy  of  insurance 
evidence  was  admitted  to  show  that  "  any  port  in  the  Baltic  " 
included  the  Gulf  of  Finland  (x) ;  and  whether  "  the  St.  Law- 
rence" meant  the  river  or  the  gulf  of  St.  Lawrence  (y).  A 
warranty  against  "  particular  average "  was  explained  by  the 
usage  of  underwriters  not  to  include  charges  incurred  to  avoid  a 
loss  (s).     Particular  average  upon  "  corn  "  was  explained  by  usage 


(»)  Parker  v.  Ihhetton,  4  C.  B.  N.  S. 
.84a ;  26  L.  J.  C.  P.  236  ;  and  gee  Johii- 
9on  V.  Blenkinsoppf  5  Jiir.  870. 

(o)  £fff,  V.  Stoko'Upoti' Trent f  5  Q.  B. 
303. 

(p)  Parker  v.  Ihbetaon,  supra. 

{q)  Parke,  B.,  Shwe  v.  Wilson,  9  a. 
&  F.  at  p.  665 ;  8  E.  R.  450. 

(r)  Webb  v.  Fairmaner,  3  M.  &  W. 
473  ;  7  L.  J.  Ex.  140  ;  Simpson  v.  Mar- 
ffiiwn,  U  Q.  B.  23  ;  17  L.  J.  Q.  B.  81 ; 
Holers  V.  Hull  Dock  Co.,  34  L.  J.  C.  165. 

(a)  Cochran  ▼.  Retberg,   3  Esp.    121. 


See  Commercial  Steam  Co.  v.  Boulton, 
Ii.  R.  10  Q.  B.  346  ;  44  L.  J.  Q.  B.  219  ; 
Laing  v.  Hollway,  3  Q.  B.  D.  437  ;  47 
L.  J.  Q.  B.  512. 

(0  Grant  v.  Maddox,  15  M.  &  W.  737. 

(«)  Myers  v.  Sari,  3  E.  &  E.  306 ;  30 
L.  J.  Q.  B.  9. 

(x)   Vhde  V.  Walters,  3  Camp.  16. 

(y)  Birrell  v.  Dryer,  9  Ap.  Ca.  345. 

[z)  Kidston  V.  Empire  Ins.  Co.,  L.  R. 
1  C.  P.  536  ;  afBrmed  L.  R.  2  0.  P. 
367. 
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Sale  of  goods 
explained  by 
naa^e  of 
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Evidence  of 
experts  to 
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not  to  extend  to  rice  (a) ;  and  a  warranty  against  "  iron  cargo  " 
was  explained  to  include  steel  (6).  So  with  a  contract  to  carry 
goods  excepting  "statuary"  (c). — The  phrases  occurring  in  a 
charterparty  "  in  turn  to  deliver  "  and  "  in  regular  terms  of  load- 
ing," may  be  explaiiied  by  the  usage  of  the  port  (d) ;  so  also  the 
phrase  "  arrived  in  port "  {e) ;  and  "  so  near  as  the  ship  can  safely 
get"  (/). — So  with  the  delivery  of  goods  to  a  railway  company 
to  be  carried  at  "  owner's  risk  "  {g). 

In  contracts  of  sale  of  goods  evidence  of  usage  is  admitted  to 
explain  words  and  phrases  descriptive  of  the  goods  in  the  trade :  as 
"  mess  pork  of  Scott  &  Co."  {h) ;  "  good  "  barley  and  *'  fine  " 
barley  (i)  ;  "  best  palm  oil,  inferior  at  a  fair  allowance "  (A)  ; 
"  pockets  "  of  hops  (/)  ;  "  thousand  "  of  rabbits  (w) ;  also  such 
expressions  in  contracts  of  sale  as  "  expected  to  arrive  "  (n) ;  "  for 
shipment  in  June  and  July  "  (o)  ;  to  be  paid  for  in  "  from  six  to 
eight  weeks "  (p) ;  at  such  price  as  will  realise  so  much  "  net 
cash"(^).  The  expressions  "more  or  less,"  and  "about," 
annexed  to  the  quantity  stated  in  the  contract,  do  not  require 
evidence  in  explanation ;  they  presumptively  import  in  themselves 
some  reasonable  limits  of  allowance  to  be  determined  by  the  court 
upon  the  circumstances  (r) ;  or  they  may  mean  merely  an  estimate 
of  the  quantity  required  for  certain  work  otherwise  definitely  fixed 
in  the  contract  («). 

The  evidence  of  experts  or  skilled  witnesses  is  admissible  to 
decipher  and  explain  a  written  contract,  which  is  written  in  cipher, 
or  in  shorthand,  or  with  abbreviations,  or  otherwise  in  a  manner  to 
to  be  illegible  by  the  court ;  and  it  may  be  referred  to  a  jury,  npou 
such  evidence,  to  find  the  words  of  the  writing  (/).     It  is  for  the 


(a)  Scott  V.  Bourdiilon,  2  B.  &  P.  N.  R. 
213. 

{b)  Hart  V.  Stattdard  Lis.  Co.y  22 
Q.  B.  D.  499 ;  58  L.  J.  Q.  B.  284. 

(c)  Sutton  V.  Cicerif  15  Ap.  Ca.  144. 

{d)  lioberttfon  v.  Jackson^  2  G.  B.  412; 
Leidcman  v.  Schultz,  14  C.  B.  38;  23 
L.  J.  C.  P.  17. 

{e)  Steamship  Co,  Norden  v.  Dempicij, 
1  C.  P.  D.  654 ;  45  L.  J.  C.  P.  764. 

\f)  NielBcn  y.  Wait,  16  Q.  B.  D.  67. 

(g)  LewiH  v.  O.  W.  JRy.,  3  Q.  B.  D. 
196;  47L.  J.  Q.  B.  131. 

(h)  Powell  V.  Horion,  2  Bing  N.  C. 
668. 

(t)  Hnichison  ▼.  Botcher,  5  M.  &  W. 
535. 

(k)  Lucas  V.  Bristow,  3  E.  B.  &  £. 


907  ;  27  L.  J.  Q.  B.  364. 

m  Spicery,  Cooper,  1  Q.  B.  424. 

\m)  Smith  Y,  Wilson,  3  B.  &  Ad.  728. 

(m)  Bold  V.  Rayner,  1  M.  &  W.  343. 

(o)  Alexander  v.  Vanderzee,  L.  R.  7 
C.  P.  530. 

(p)  Ashforth  V.  Bedford,  L.  R.  9  0.  P. 
20  ;  43  L.  J.  C.  P.  57. 

(q)  Boden  v.  French^  10  C.  B.  886  ;  20 
L.  J.  C.  P.  143. 

(r)  Cross  v.  Eglin,  2  B.  &  Ad.  106. 

(*)   Tannedv.  Steel  Co.,  16  Ap.  Ca.  125. 

\t)  Taylor  on  Evidenoe,  {  1159,  p.  986, 
8tn  ed. ;  Wigram  on  Extrinsic  Evidence, 
Prop.  IV.  See  Shore  v.  Wilson,  9  01.  &  F. 
666  ;  8  E.  R.  450 ;  Siceet  y.  Lee,  3 
Man.  &  G-.  460  ;  Daintree  y.  Hutchinson, 
10  M.  &  W.  89. 


ADMISSION  OF  EXTRINSIC  EVIDENCK.  135 

coTirt  to  read  the  writing  if  they  can,  without  putting  it  to  the      Ch.  IV. 
jury ;  and  abhreviations  and  clerical  errors  which  are  obvious  upon ^^'     ' 


the  face  of  the  writing  may  be  supplied  and  amended  by  the  court 
in  reading  it  (w). — The  evidence  of  an  interpreter  is  admitted  for  Foreijfn 
translating  a  contract  or  words  written  in  a  foreign  language ;  and  ^''firuage. 
the  construction  of  foreign  written  contracts  is  for  the  court,  after 
taking  evidence  of  the  translation,  of  the  technical  or  peculiar 
meaning  of  words,  and  of  the  foreign  law  and  foreign  rules  of 
construction,  as  distinct  matters  of  fact  (x). 

Extrinsic  evidence  is  admitted  of  foreign  law,  where  the  parties  Extrmirio 
have  contracted  with  reference  to  that  law.  Foreign  law  is  not  fJreimlaw. 
judicially  noticed,  but  must  be  alleged  and  proved  in  judicial 
proceedings  as  matter  of  fact  by  the  parties  themselves ;  and  it 
must  be  decided  by  the  court  upon  the  evidence  produced  (^).  If 
alleged  and  not  denied  it  must  be  taken  to  be  in  fact  as  alleged  (z). 
"All  that  can  be  required  of  a  tribunal  adjudicating  on  a 
question  of  foreign  law  is  to  receive  and  consider  all  the  evi- 
dence as  to  which  it  is  available,  and  bond  fide  to  determine  on 
that,  as  well  as  it  can,  what  the  foreign  law  is  *'  {a).  "A  party 
who  relies  upon  a  right  or  an  exemption  by  foreign  law  is  bound 
to  bring  such  law  properly  before  the  court  and  to  establish  it  in 
proof,  otherwise  the  court,  not  being  entitled  to  notice  such  law, 
must  proceed  according  to  the  law  of  England"  (b).  By  the 
24  Vict.  c.  11,  "  an  Act  to  afPord  facilities  for  the  better  ascertain- 
ment of  the  law  of  foreign  countries,"  it  is  provided  that  in  an 
action  in  any  of  the  superior  courts,  the  court  may  remit  a  case 
with  questions  for  the  opinion  of  a  foreign  court,  for  the  ascertain- 
ment of  the  law  of  the  foreign  state,  where  there  has  been  a  con- 
vention vnth  that  state  for  the  purpose.  The  certificate  of  an 
ambassador  in  England  of  a  foreign  country  is  admissible  evidence 
of  the  law  of  that  country  (r).  The  House  of  Lords  as  Court  of 
Appeal  from  judgments  of  English,  Irish,  and  Scotch  courts,  takes 
judicial  notice  of  the  law  of  those  countries  without  evidence  {cl). 


(«)  See  pott,  pp.  147,  215  ;  Renim  v.      4  H.  L.  414  ;  39  L.  J.  C.  F.  850.    See 
ayward,  2  A.  &  E.  666,  n.  (a).  Godard  v.  Graf/,  L.  K.  6  Q.  B.  139  :  40 

{z)  Li  Sora  v.  Fhiliips,  10  H.  L.  C.       L.  J.  Q.  B.  62. 


624 ;  33  L.  J.  0.  129  ;  11  E.  R.  1622 ;  (b)  Per  eur,  Lloyd  v.  Guibert,  L.  R.  1 

Chutenay  v.  Brazilian  Tel,  Co.,  (1891)   1  Q.  B.  129  ;  35  L.  J.  Q.  B.  80. 

Q.  B.  79  ;  60  JL.  J.  Q.  B.  296.  {c)  I.  g.  Oldenburgh,  9  P.  D.  234  ;  63 

(y)  Concha  ▼.  Murietta,  40  C.  D.  643.  L.  J.  P.  46. 

Per  eur.  Lloyd  v.  Guibert,  L.  R.  1  (d)  Cooper  ▼.  Cooper,  13  Ap.  Ca.  88  ; 

19  ;  35  L.  J.  Q.  B.  74.  Ld.  Selbome,  Lyell  v.  Kennedy,  14  Ap. 

{a)  Per  eur.  Castrique  y.  Imrie,  L.  B.  Ca.  449. 


(z)  Pi 
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CONTKACTS  IN  WRITING. 


Pabt  I. 

Contracts 
incorporatiug 
foreign  law. 


Lex  loci 
contractus. 


Zexfiri, 


Oonstmction 
of  contracts 
as  to  appli- 
cation of 
foreign  law. 


"  It  Is  open  in  all  cases  for  parties  to  make  sucli  agreement  bb 
they  please  as  to  incorporating  the  provisions  of  any  foreign  law 
-with'  their  contracts.  What  is  to  be  the  law  by  which  a  contract, 
or  any  part  of  it,  is  to  be  governed  or  applied,  must  always  be  a 
matter  of  construction  of  the  contract  itself,  as  read  by  the  light  of 
the  subject-matter  and  of  the  surrounding  circumstances"  (e). 
Primd  facie,  the  law  of  the  country  where  the  contract  is  made  will 
govern  it,  and  decide  what  law  was  contemplated  by  the  parties  as 
applicable.  But  the  court  must  ascertain  from  the  nature  and  subject- 
matter  of  the  contract,  and  the  other  circumstances  of  the  case,  by 
what  law  it  is  to  be  governed  (/). — The  remedy  is  regulated  in  all 
oases  by  the  law  of  the  country  in  which  proceedings  are  taken,  or 
lex  fori  [g) ;  and  the  rules  of  the  court  as  to  procedure  and  evidence 
apply  in  that  country  only  and  not  beyond. — ^A  contract  drawn  in 
the  technical  language  of  the  law  of  a  foreign  country  presump- 
tively intends  that  it  should  be  construed  and  operate  according  to 
the  law  of  that  country  (A).  But  "  if  the  contract  is  to  be  carried 
out  in  whole  or  in  part  in  another  country,  that  part  of  it  which  is 
to  be  carried  out  in  that  other  country,  unless  something  appears 
to  the  contrary,  is  taken  to  have  been  intended  to  be  carried  out 
according  to  the  laws  of  that  country  "  (?').  A  contract  drawn  in  a 
foreign  country  and  language,  in  a  special  English  form,  may 
show  the  intention  of  being  an  English  contract  (A*).  And  a  con- 
tract under  seal  made  in  a  foreign  country,  where  such  contract  is 
not  specially  recognised,  is  presumptively  attended  in  an  English 
court  with  all  the  incidents  of  that  class  of  contract  (/).  The 
courts  have  primd  facie  jurisdiction  over  persons  in  this  coimtry 
in  respect  of  rights  arising  out  of  foreign  contracts ;  though  the 
construction  and  application  of  the  foreign  contract  is  I'egulated  by 
foreign  law  {m).     But  pai'ties  to  a  contract  may  confer  concurrent 


(e)  Per  cur,  Jacobs  v.  Credit  Lf/onnais, 
12  Q.  B.  D.  599  ;  63  L.  J.  Q.  B.  158. 

(/)  Jacobs  V.  Credit  Lyonnais^  supra; 
JU  Missouri  Steamship  Co.,  42  C.  D.  321 ; 
68  L.  J.  C.  721  :  Gibbs  v.  Societe  des 
Metaux,  25  Q.  B.  D.  399 ;  69  L.  J.  Q.  B. 
610 ;  Hamlyn  v.  Tallisker  Distillery  Co,, 
(1894)  A.  C.  202  ;  S.  African  Brexceries 
V.  King,  (1899)  2  Ch.  173 ;  (1900)  1  Ch. 
273;  69L.  J.  C.  171. 

{g)  De  la  Vega  v.  Vianna,  1  B.  &  Ad. 
284 ;  Don  v.  Lippmann,  6  CI.  &  F.  1 ; 
7  E.  R.  303  ;  Leroux  v.  Brown,  12  0.  B. 
801 ;  22  L.  J.  C.  P.  1  ;  Mever  v.  Dresser, 
16  C.  B.  N.  S.  646 ;  33  L.  J.  C.  P.  289  ; 
De  la  Rosa  v.  Frieto,  16  C.  B.  N.  S.  678 ; 


33  L.  J.  C.  P.  262  ;  Exp,  Melbourn,  L.  R. 
6  Ch.  64  ;  40  L.  J.  B.  25. 

(A)  Chamberlain  v.  Napier,  16  C.  D. 
611;  49L.  J.  C.  628. 

(t)  Eaher,  M.  R.,  Chatenay  y.  Brazilian 
Tel.  Co.,  (1891)  1  Q.  B.  83  ;  60  L.  J. 
Q.  B.  297  ;  Duncan  y.  Campbell,  12  Sim. 
616. 

(k)  Smallpage's  case,  30  C.  D.  698 ;  66 
L.  J.  C.  116. 

(/)  Alliance  Bank  v.  Carey,  5  C.  P.  D. 
429;  49  L.J.  C.  P.  781. 

(m)  Buenos  Ayres  By.  v.  G.  JV.  By.  of 
Buenos  Ayres,  2  Q.  B.  D.  210 ;  46  L.  J. 
Q.  B.  224. 
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or  exoliisiYe  jurisdiction  on  the  courts  of  a  particular  country  {u) ;      Cn.  IV. 

except  in  the  case  of  parties  domiciled  or  ordinarily  resident  in  !-_l 

Scotland  or  Ireland  (o). 

A  charterparty  is  presumptively  to  be  construed  and  applied,  Chartor- 
as  to  loading,  according  to  the  law  and  usage  of  the  port  of  load-  ^^  ^' 
ing  (p)  ;  as  to  delivery,  according  to  the  law  and  usage  of  the  port 
of  delivery  (q) ;  as  to  arrival  in  port,  according  to  the  custom  of 
the  port  regulating  the  time  and  place  at  which  a  ship  is  considered 
to  have  arrived  (r).  A  charterparty  of  a  foreign  ship,  in  the 
absence  of  other  indication  of  intention,  is  presumptively  regulated 
by  the  law  of  the  country  to  which  the  ship  belongs  («).  So  a 
contract  for  deliveiy  of  goods  abroad  must  be  performed  according 
to  the  law  of  the  place  of  delivery  {t), — In  marine  insurance  a  Marine 
general  average  loss  is  presumptively  to  be  adjusted  at  the  port  of 
discharge,  according  to  the  law  and  usage  of  that  place  {u)  ;  but 
the  contract  may  expressly  stipulate  for  adjustment  according  to  a 
particular  law  or  custom  {x). 


insurance. 


Extrinsic  evidence  is  necessarily  admissible  to  show  the  facts  and  Extrinsic 
circumstances  with  reference  to  which  the  written  contract  was  appiTthe^ 
made,  for  the  purpose  of  properly  construing  and  applying  the  contract. 
words  (y).     Accordingly  it  is  said,  "  we  not  only  may,  but  must, 
in  the  case  of  every  contract,  have  evidence  who  are  the  parties  to 
it,  and  what  are  the  circumstances  to  which  it  relates  "  (2)  ;  and 
that  "  parol  evidence  is  clearly  admissible  to  show  the  circumstances 
under  which  the  contract  was  made,  and  the  relation  of  the  plaintiff 
and  the  defendant  to  it,  and  to  each  other  in  respect  of  it"  {a). 


(«)  Gietter  v.  Meyer,  2  H.  Bl.  603; 
Copin  T.  AdafMOHy  1  Ex.  D.  17  ;  45 
L.  J.  Ex.  15;  Thanis  Sulphur  Co,  v. 
Soc.  de$  Melaux,  58  L.  J.  Q.  B.  435. 

(o)  JBriiUh  Wagon  Co.  v.  Oray,  (1896) 
1  Q.  B.  35 ;  66  L.  J.  Q.  B.  75. 

[p)  Gulhbert  v.  Cumming,  10  Ex.  815  ; 
24  L.  J.  Ex.  311  ;  Hudson  v.  Eve,  L.  R. 
3  Q.  B.  412 ;  37  L.  J.  Q.  B.  166  ;  Kay 
V.  Field,  10  Q.  B.  D.  241  ;  52  L.  J. 
Q.  B.  17. 

{q)  Robertton  v.  Jackson,  2  C.  B.  412 ; 
The  Jaederen,  (1892)  P.  351 ;  61  L.  J.  P. 
89. 

(r)  Steamship  Co.  Korden  v.  Dempsey, 
1  C.  P.  D.  654 ;  46  L.  J.  C.  P.  764. 

(«)  Lloyd  V.  Guibert,  L.  R.  1  Q-  B. 
115;  35  L.  J.  Q.  B.  74;  The  August, 
(1891)  P.  328  ;  60  L.  J.  P.  57. 


(t)  Rosscter  v.  Cahlmann,  8  Ex.  361  ; 
22  L.  J.  Ex.  128. 

(m)  Simonds  v.  niiite,  2  B.  &  0.  805. 
See  Harris  v.  Scaramanga,  L.  R.  7  C.  P. 
481;  41  L.  J.  C.  P.  170;  Mavro  v. 
Ocean  Marine  Ins.  Co.,  Li.  R.  10  0.  P. 
414;  44  L.J.  C.  P.  229. 

(x)  Steu:art  v.  West  India  Steamship 
Co.,  L.  R.  8  Q.  B.  362 ;  42  L.  J.  Q.  B. 
191 ;  Hendrieks  v.  Australian  Ins.,  L.  R. 
9  C.  P.  460  ;  43  L.  J.  C.  P.  188, 

(y)  Parke,  B.,  Mason  v.  Cole,  4  Ex. 
378  ;  Payne  v.  Haine,  16  M.  &  "W.  541. 

{£)  Bramwell,  B.,  Wood  v.  Priestntr, 
L.  R.  2  Ex.  70. 

(a)  Per  cur.  Humfrey  v.  Dale,  7  E.  &  B. 
266;  26  L.  J.  Q.  B.  139;  affirmed 
E.  B.  &  E.  1004  ;  27  L.  J.  Q.  B.  35»0; 
Stucley  V.  Bailey^  1  H.  &  C.  405 ;  31 
L.  J.  Ex.  483. 
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Paet  I. 


To  identify 
the  parties. 


Extrinsic 
evidence  to 
ascertain 
the  subject 
of  contract. 


Sale  of  land. 


Extrinsic  evidence  is  necessary  to  show  the  identity  of  the  person 
charged  with  the  party  named  and  desoribed  in  the  written  con- 
tract  (b).  Identity  of  name  and  proof  of  handwriting  are  pre- 
sumptively suflSoient  evidence  of  this  fact,  in  the  absence  of 
evidence  to  rebut  the  presumption  (c).  It  may  be  shown  that 
the  party  has  adopted  an  alias  or  assumed  name  for  the  purpose 
of  the  contract ;  as  where  a  person  bought  shares  in  a  company 
and  executed  the  deed  of  transfer  with  the  name  of  his  son,  being 
himself  the  real  buyer  and  chargeable  on  the  shares  (d), — ^A  deed 
or  writing  made  inter  partes,  which  expressly  names  the  parties, 
impliedly  excludes  all  others,  and  evidence  is  not  admissible  to 
vary  the  effect  of  the  writing  in  this  respect  by  adding  parties  (c). 
Extrinsic  evidence  may  be  admissible  to  show  that  the  party  to  a 
written  contract  was  an  agent  for  another  party,  in  order  to  give 
the  benefit  of  the  contract  to  the  principal  or  to  charge  him  with 
the  liability,  consistently  with  the  writing ;  but  it  is  not  admissible 
to  discharge  the  party  who  appears  on  the  face  of  the  instrument 
as  personally  contracting,  in  contradiction  of  the  writing  (/). 

Extrinsic  evidence  is  also  necessary  to  ascertain  and  identify  the 
subject  of  the  contract.  In  conveyances  and  contracts  relating  to 
real  property  "  parcel  or  no  parcel "  is  always  matter  of  evidence  (g). 
"No  parol  evidence  can  be  used  to  add  to  or  detract  from  the 
description  in  the  deed,  or  to  alter  it  in  any  respect ;  but  such  evidence 
is  always  admissible  to  show  the  condition  of  every  part  of  the 
property,  and  all  other  circumstances  necessary  to  place  the  court, 
when  it  construes  an  instrument,  in  the  position  of  the  parties  to 
it,  so  as  to  enable  it  to  judge  of  the  meaning  of  the  instrument"  (//). 
Accordingly,  where  property  is  described  in  the  contract  or  con- 
veyance by  situation  as  being  in  a  particular  parish  or  place  (t) ;  or 
by  a  name,  as  "  the  mill  property  "  (k) ;  or  by  the  ownership,  as 


(b)  Trueman  v.  Lodei'y  11  A.  &  E.  694 ; 
9  L.  J.  Q.  B.  165. 

(e)  Grecnshields  v.  Cratrford,  9  M.  &  "W. 
314  ;  11  L.  J.  Ex.  372  ;  Setcelly,  Evam, 
4  Q.  B.  626;  Jtodcn  v.  Ryde,  ib.  ;  12 
L.  J.  Q.  B.  276 ;  see  ff amber  v.  Sober ts^ 
7  C.  B.  861 ;  18  L.  J.  C.  P.  250  ;  Jones 
V.  Joties,  9  M.  &  W.  76 ;  11  L.  J.  Ex. 
265. 

{d)  RichardsotCa  ease,  L.  R.  19  Eq. 
688  ;  44  L.  J.  0.  252. 

{e)  Robinson  v.  RudkitiSy  26  L.  J.  Ex. 
56. 

(/)  Miggint  v.  Senior,  8  M.  &  W. 
834 ;  11  L.  J.  Ex.  199.    Bat  see  Jrake 


V.  Harrop,  1  H.  &  C.  202 ;  31  L.  J.  Ex. 
451.  And  see  generally,  po«<,  Pt.  II., 
Chaps.  I.  and  II. 

{(/)  Lyle  V.  Richards,  L.  R.  1  H.  L. 
222  ;  35  L.  J.  Q.  B.  214. 

(A)  Ld.  Wenslcydalc,  Baird  v.  Fortune^ 
4  Macq.  H.  L.  149  ;  Skull  v.  Glenister, 
16  0.  B.  N.  S.  81 ;  33  L.  J.  C.  P.  185. 

(i)  Doe  y,  TFilford,  1  Car.  &  P.  284  ; 
Shardlow  y.  Cottn-ill,  20  C.  D.  90;  61 
L.  J.  C.  363;  Riant  v.  Bourne,  (1897) 
2  Ch.  281  ;  66  L.  J.  C.  613. 

(A)  MeMurray  v.  Spieer,  L.  R.  5  Eq, 
527. 
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"my  house,"  or  "Mr.  0.*b  house"  (/) ;  or  by  the  occupation  of  a  Ch.  IV. 
certain  person  {m) ;  evidence  is  admissible  to  ascertain  what  is  the  __^"  -.'__ 
property  referred  to  by  the  name  or  description  given.  Upon  a 
contract  to  purchase  "  the  lease  and  everything,"  it  was  held  that 
parol  evidence  was  admissible  to  show  what  the  lease  was,  and  what 
was  included  in  "  everything  "  by  reference  to  a  previous  memo- 
randum of  negotiations  {n).  So  where  a  house  or  land  is  sold 
"  with  the  appurtenances,"  evidence  is  admissible  to  prove  what  is 
to  be  included  in  fact  in  that  description  (o) ;  and  it  may  be  shown 
that  there  are  in  fact  continuous  and  apparent  easements,  which 
though  not  strictly  appurtenant,  pass  with  the  property  without 
express  mention  in  the  written  contract  or  conveyance  {p). 

With  a  contract  for  the  sale  of  goods  evidence  is  necessary  to  Sale  of  goods, 
apply  the  written  contract  to  the  goods  intended ;  as  a  contract 
expressed  in  a  letter  ofEering  to  buy  "  your  wool "  (q).  So  with  a 
contract  to  enter  "  your  employ  "  (r).  Upon  a  contract  in  writing 
for  the  supply  of  certain  articles  "  complete,"  parol  evidence  was 
admitted  to  show  what  was  understood  to  be  necessary  to  render 
them  complete  («).  Where  a  memorandum  of  sale  merely  men- 
tioned the  names  of  two  persons,  parol  evidence  of  their  relative 
positions  was  admitted  to  show  which  was  the  buyer  and  which  was 
the  seller  {t).  So  a  contract  of  sale  of  goods  making  no  particular 
mention  of  time  of  delivery,  and  therefore  taken  as  tacitly  import- 
ing a  reasonable  time,  requires  extrinsic  evidence  of  all  the  circum- 
stances material  to  determine  what  is  a  reasonable  time  (w). — And  Seawonhi- 
a  warranty  of  seaworthiness  of  a  ship  is  construed  and  applied  ^^^' 
according  to  evidence  of  the  character  of  the  ship  and  of  the 
voyage ;  "  seaworthiness  "  being  a  relative  term  depending  upon 
the  subject  and  circumstances  of  the  insurance  (x). 


(/)  Ogxlvie  t.  Foljamhey  3  Mer.  63  ; 
Owen  Y.  Thowuu,  3  M.  &  K.  353  ;  3 
L.  J.  C.  206. 

(wi)  Doe  V.  Burt,  1  T.  R.  701 ;  Murly 
V.  M'Denmtt,  S  A.  &  E.  138  ;  Magee  v. 
Lavell,  L.  B.  9  C.  P.  107  ;  43  L.  J.  0.  P. 
131. 

(»)  Soraejf  v.  Graham,  L.  R.  5  0.  P. 
9  ;  39  L.  J.  C.  P.  68. 

(o)  Thonuu  V.  Otcen,  20  Q.  B.  D.  225 ; 
57  h.  J.  Q.  B.  202. 

(p)  Pyer  y.  CarUr,  1  H.  &  N.  916  ; 
26  L.  J.  Ex.  258 ;  Hall  t.  Lund,  1  H. 
ft  C.  676  ;  32  L.  J.  Ex.  113  ;  Suffield  v. 
Brown,  33  L.  J.  C.  249 ;  Watts  v.  KeUon, 
L.  R.  6  Ch.  166 ;  40  L.  J.  0.  126. 

{q)  Mo/cdcnald  t.  LongbotUnn^  1  E.  & 


E.  977  ;  29  L.  J.  Q.  B.  256. 

(r)  Mumford  t.  Gething,  7  C.  B.  N.  S. 
305  ;  29  L.  J.  C.  P.  105. 

(«)  Sari  V.  Bourdillon,  1  0.  B.  N.  S. 
188  ;  26  L.  J.  C.  P.  78. 

(/)  Newell  V.  Radford,  L.  R.  3  0.  P. 
52;  37  L.  J.  C.  P.  1. 

(m)  Ellis  V.  Thompson,  3  M.  &  "W.  445  ; 
7  L.  J.  Ex.  185. 

(r)  Surges  v.  JTiekham,  3  B.  &  S. 
699 :  33  L.  J.  Q.  B.  17  ;  Clapham  v. 
Laugton,  6  B.  &  8.  729 ;  3i  L.  J.  Q.  B. 
46  ;  Daniels  v.  HanU,  L.  R.  10  0.  P.  1 ; 
44  L.  J.  C.  P.  1 ;  Qwbec  Marine  Ins.  v. 
Commercial  Bk.,  L.  R.  3  P.  C.  234 ;  39 
L.  J.  P.  C.  63 ;  post,  Pt.  I.,  Chap.  VI., 
Sect.  II.,  {  2. 
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Pabt  I. 


Guarantees. 


Upon  the  same  principle  extrinsic  evidence  is  largely  required 
in  the  application  of  written  guarantees ;  the  position  and  circum- 
stances of  the  parties  being  material  for  the  purpose  of  applying 
the  guarantee  according  to  their  intention  (y)  :  as  upon  a  guarantee 
of  "  the  promissory  note  "  it  is  necessary  to  have  evidence  of  the 
note  referred  to  (s).  A  guarantee  for  the  balance  of  a  banking 
account,  or  for  a  supply  of  goods :  the  guarantee,  though  primA 
facie  appearing  to  refer  to  an  existing  debt,  may  be  construed  by 
evidence  of  the  circumstances  as  a  continuing  guarantee,  extending 
to  any  balance  due  from  time  to  time  («).  A  guarantee  to  a  stated 
amount  for  the  payment  of  goods  to  be  delivered  according  to  the 
custom  of  trading  of  the  parties,  which  was  to  account  monthly, 
was  construed  as  continuing  and  not  restricted  to  one  delivery  and 
account  {h),  A  guarantee  expressed  to  be  for  advances  then  made 
was  adapted,  according  to  the  evidence  of  the  transaction,  to  an 
advance  made  simultaneously  with  the  guarantee,  in  order  to 
supply  a  consideration  for  it  (c).  The  consideration  of  a  written 
guarantee  may  now  be  proved  by  parol  evidence,  by  the  Mercantile 
Law  Amendment  Act,  1856,  s.  3. 


Extrinsic 
evidence 
to  explain 
latent 
umbiguitj. 


It  may  happen  that  in  applying  a  written  contract  to  the  facts 
proved  in  evidence,  an  ambiguity  arises  by  reason  of  there  appear- 
ing two  states  of  fact  equally  answering  to  the  writing ;  as  where 
there  are  found  to  be  two  subjects  of  property  answering  to  the 
description  in  the  contract,  or  two  persons  of  the  same  name  and 
description,  to  either  of  whom  the  contract  might  apply.  The 
ambiguity  thus  arising  is  called  a  latent  ambiguity,  because  it 
is  not  apparent  upon  the  face  of  the  writing ;  and  an  exception 
is  then  made  to  the  general  rule,  and  extrinsic  evidence  of  the 
intention  of  the  parties  is  admitted  for  the  purpose  of  explain- 
ing the  ambiguous  expression  (a?). — Where  a  contract  was  made 
for  the  carriage  of  goods  on  a  railway  to  a  station  named,  and 


(y)  Montejiwi  v.  Lloyd,  16  C.  B.  N.  S. 
203;  33  L,  J.  C.  P.  49;  lleffield  v. 
Meadows,  L.  R.  4  C.  P.  696  ;  Leaihlty  v. 
8pyer,  L.  R.  6  C.  P.  695  ;  39  L.  J.  C.  P. 
49. 

(c)  Shortrede  v.  Cheel^  1  A,  &  E.  57  ; 
3  L.  J.  K.  B.  125. 

(a)   Wood  V.   PneatHfTy   L.  R.  2  Ex. 

282  ;  36  L.  J.  Ex.  127  ;  Laurie  t.  Sehole- 

feld,  L.  R.  4  C.  P.  622  ;  38  L.  J.  C.  P. 


290  ;  Coles  v.  Pack,  L.  R.  5  C.  P.  65 ; 
39  L.  J.  C.  P.  63. 

(A)  Hargrcave  v.  Smce,  6  Bing.  244. 

(r)  GoldshedcY.  Suran,  1  Ex.  164;  66 
L.  J.  Ex.  284. 

(d)  Bacon*8  Maxims,  reg.  23,  Law 
Tracts,  p.  99  ;  Lyle  v.  Hichards,  L.  R.  1 
H.  L.  222  ;  35  L.  J.  Q.  B.  214  ;  Hordem 
V.  CommerHal  Vnion  Ins.,  56  L.  J.  P.  C. 
78  ;  The  Curfew,  (1891)  P.  131  ;  60 
L.  J.  P.  63. 
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there  appeared  to  be  two  stations  of  the  same  name,  evidence      Ch.  IV. 
was  admitted  to  show,  and  the  question  was  put  to  the  jury  to       "^' 


decide,  which  station  was  intended  {e).  Where  property  the  sub- 
ject of  a  lease  was  described  as  bounded  by  a  line  drawn  to  a 
house  marked  in  a  map  upon  the  lease,  and  it  appeared  in  fact 
that  the  house  was  incorrectly  placed  in  the  map ;  it  was  held 
upon  the  construction  of  the  instrument  that  the  boundary  line 
was  to  be  drawn  to  the  house  wherever  situate,  and  that  the 
only  question  of  fact  was  as  to  the  identity  and  true  position  of 
the  house  (/). — But  if  it  appear  upon  the  extrinsic  evidence  given  Mistake, 
of  the  intentions  of  the  parties,  that  the  one  party  meant  one 
thing  and  the  other  party  meant  another,  both  equally  within  the 
words  of  the  contract,  there  is  then  a  case  of  mistake  between  the 
parties  as  to  the  matter  of  their  agreement ;  and  the  agreement 
as  the  basis  of  the  contract  fails  altogether  {g). 

An  ambiguity  appearing  on  the  face  of  a  written  contract,  Patent 
which  arises  upon  the  expressions  used  by  the  parties  themselves,  a™*>igr«ity. 
is  Bk  patent  ambiguity.  The  general  rule  here  applies,  and  no  other 
evidence  of  intention  is  admissible  than  that  contained  in  the  writ- 
ing itself.  The  ambiguity  of  expression  represents  an  ambiguity 
of  meaning ;  and  if  it  is  incapable  of  a  reasonable  construction  or 
application,  the  contract  to  that  extent  being  incapable  of  being 
enforced  is  void  (/«). 

As  the  act  of  agreement  to  a  written  contract  must  necessarily  Extrinsio 

t  jiT  J-'*  'J  "J  Ti»«xii.j.  evidence  of 

be  proved  by  extrinsic  evidence,  any  evidence  qualifying  that  act  fraud,  duress 
or  avoiding  its  efPect  must  be  admissible.      Therefore  evidence  is  ^'  miatake. 
admissible  to  prove  that  an  agreement  was  entered  into  in  fact 
under  such  circumstances  of  mistake  or  accident  that  no  intention 
of  agreement  can  be  imputed ;  or  that  it  was  induced  by  the  fraud, 
or  duress,  or  improper  influence  of  one  of  the  parties  exercised 
upon  the  other,  so  as  to  vitiate  the  act  of  agreement  and  render  it 
void  or  voidable  in  law,  or  at  least  to  qualify  its  legal  efPect.     The 
rules  of  law  relating  to  agreements  thus  made  under  the  influence 
of  mistake,  fraud,  or  duress  are  postponed  for  separate  treat- 
ment (t).     Extrinsic  evidence  is  also  always  admissible  to  show  lUegalitv. 
that  an  agreement,  whether  in  form  of  a  simple  contract  or  of  a 

(e)  Sobifuon  v.  O.  W.  Ry.^  35  L.  J.  (^)  Seejtw*^,  p.  217. 

G.  P.  123.  (A)  Bacon's  Maxims,  Tracts,  p.  99 ; 

(/)  LyU  V.  JtUhards,  L.  K.  I  H.  L.  Sautiderttm  v.  Pipers  6  Bing.  N.  0.  425. 
222;  35  L.  J.  Q.  B.  214.  (i)  Boepost,  Pi.  I.,  Chap.  YI. 
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Past  I.  bond  or  covenant  under  seal,  and  whether  the  evidence  be  or  be 
not  consistent  with  the  terms  of  the  contract,  is  illegal  in  its 
matter  or  purpose  upon  any  of  those  grounds  which  render  an 
agreement  void  by  reason  of  illegality  (2). 


The  oon- 
Btmction  of 
written 
contracts 
teloDgs  to 
the  court. 


Sect.  III.-CONSTRirCTION  OF  CONTRACTS  IN  WRITING. 

PAQB 

Construction  of  written  contracts  belongs  to  the  court-'Contracta 
partly  in  writing — partly  printed  and  partly  written — punc- 
tuation  , « . .     142 

General  rules  of  construction :  — according  to  ordinary  meaning . .     145 

Construction  according  to  the  genet  al  intention —correction  of 
mistakes — several  writings  construed  together , 146 

General  words  restricted  by  particular  application — restricted  to 
things  ejusdem  gen$ru  , « 148 

Construction  in  favour  of  validity    , 149 

Construction  of  words  against  the  party  using  them— exceptions 
construed  strictly 149 

Constructive  covenants  and  contiacts— covenants  in  leases — ^in 
recitals 151 

Covenants  implied  in  law — covenants  implied  under  the  Convey- 
ancing Act    • 154 

The  rules  and  principles  of  the  construction  or  interpretation  of 
written  contracts  are  the  same  in  all  courts,  whether  administer- 
ing law  or  equity ;  though  the  doubtful  construction  of  a  contract 
may  be  a  sufficient  ground  for  refusing  special  equitable  remedies 
and  leaving  the  parties  to  their  strict  legal  rights  {a).  They  are 
also  the  same  for  all  written  contracts,  whether  contained  in  an 
instrument  under  seal,  or  in  a  simple  agreement  in  writing  (6)  ; 
nor  is  there  any  difference  of  construction  for  mercantile  contracts, 
and  those  made  for  any  other  purpose,  further  than  that  the  words 
may  have  a  special  mercantile  or  technical  meaning  (c). — "  The 
construction  of  a  contract  in  writing,  a£  of  all  written  instru- 
ments, belongs  to  the  court  alone,  whose  duty  it  is  to  construe 
all  such  instruments  as  soon  as  the  true  meaning  of  the  words  in 


(r)  Collins  y.  Blanterny  2  Wil.  341  ;  1 
Smith,  L.  C.  355 ;  see  post^  Ft.  III., 
Chap.  IV. 

(a)  Chelmsford,  L.  C,  Scott  v.  Corp, 
Liverpool,  3  D.  &  J.  834 ;  28  L.  J.  0. 
235. 


(3)  EUenborough,  C.  J.,  Seddon  v. 
Senate y  13  East,  74. 

(c)  Jessel,  M.  B.,  SouthtoeU  v.  Bote- 
ditch,  I  C.  P.  D.  376 ;  45  L.  J.  C.  P. 
630. 
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which  they  are  couched  and  the  surroundiBg  circumstances,  if  any,      Ch.  IV. 
have  been  ascertained  as  facts ;  and  it  is  the  duty  of  the  jury  to 


take  the  construction  from  the  court ;  either  absolutely,  if  there  be 
no  words  to  be  constraed,  as  words  of  art  or  phrases  used  in  com- 
merce, and  no  surrounding  circumstances  to  be  ascertained  ;  or 
conditionally,  when  those  words  or  circumstances  are  necessarily 
referred  to  them  "  {d).  The  same  rule  applies  to  foreign  contracts ; 
the  construction  of  which  is  for  the  court,  after  taking  evidence  of 
the  translation  and  meaning  of  the  words,  and  of  the  foreign  law 
and  rules  of  construction  {e).  Where  a  written  document  has  been 
lost  and  secondary  evidence  is  given  of  its  contents,  it  is  still  the 
province  of  the  court,  and  not  of  a  jury,  to  decide  upon  the 
evidence  of  its  contents  (/).  Also  where  the  contract  is  contained 
in  several  letters  or  writings  connected  together,  the  construction  on 
the  whole  is  for  the  court  (g). — ^But  where  a  contract  is  contained  Contract 
only  partly  in  writing,  and  partly  in  parol  evidence,  it  becomes  a  ^riting!^ 
question  of  fact  which  may  be  submitted  to  a  jury  upon  the  whole 
matter  what  are  the  terms  of  the  contract  {h).  The  consent  of  a 
party  to  a  written  contract  may  in  general  be  given  by  parol,  and 
whether  the  consent  so  given  is  absolute  or  conditional  is  a  question 
of  fact  upon  the  evidence  (i).  But  if  the  consent  be  given  in  a 
letter  or  writing,  the  construction  is  for  the  court ;  and  whether  it 
be  absolute  or  conditional  is  a  question  of  construction  only  (k). 
The  parties  in  consenting  to  a  written  agreement  contract  to  be 
bound  by  the  construction  wbich  a  court  of  law  shall  put  upon  the 
instrument  (/). 

Printed  forms  are  used  for  some  contracts,  as  policies  of  insurance,  Contract 
charterparties  and  bills  of  lading,  because  the  greater  part  of  the  ^^J^  ^nd 
language  of  them  is  invariable  and  uniform,  and  has  acquired  by  partly 
use  a  known  and  definite  meaning,  so  that  it  can  be  applied  on  all 
similar  occasions  by  merely  adding  the  particulars  in  writing ;  and 
it  is  generally  true  that  there  is  no  difference  in  the  importance  of 
words  merely  because  they  are  printed  or  written.     "  The  words 
superadded  in  writing  are  entitled  nevertheless,  if  there  should  be 
any  reasonable  doubt  upon  the  sense  and  meaning  of  the  whole,  to 

(rf)  Per   eur.    Neihon    v,   JB'arford,    8  Pt.  IV.,  Chap.  II. 

M.  &  W.  823 ;  Lyie  v.  Richards,  L.  R.  (^)  Key  t.  Cotesworth,  7  Ex.  695  ;  22 

IH.  L.  222;  35L.  J.  Q.B.  214;  Bowei  L.J.  Ex.  4.   Seean^^^p.  116;  j90«^,p.l76. 

T.  Shand,  2  Ap.  Ca.  455  ;  46  L.  J.  Q.  B.  (A)  Moore  y.  Garwood,  4  Ex.  681. 

561.  \i)  See  ante,  pp.  117,  123. 

(e)  See  ante,  p.  135.  {k)  Furneas  v.  Meek,  27  L.  J.  Ex.  34. 

(/)  Berwick  v.  HornfaU,  4  C.  B.  N.  S.  (/)  Stewart  v.   Kennedy,   15  Ap.   Ca. 

450 ;  27  L.  J.  C.  P.   193.    See  pott,  108. 
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Past  I.  have  a  greater  effect  attributed  to  them  than  to  the  printed  words ; 
inasmuch  as  the  written  words  are  the  immediate  language  and 
words  selected  by  the  parties  themselves  for  the  expression  of  their 
meaning,  and  the  printed  words  are  a  general  formula  adapted 
equally  to  their  case  and  that  of  all  other  contracting  parties  upon 
similar  occasions"  {m).  Hence  words  which  are  obviously  left  in 
the  printed  form  by  negligence,  and  which  are  inconsistent  with 
the  woi*ds  entered  in  writing,  may  be  rejected  (w).  The  fiUiog  up 
of  blanks  in  a  printed  form  with  lines  is  presumptively  done  only 
to  prevent  them  being  filled  up  with  words,  and  not  to  cancel  the 
whole  passage  (o).  In  a  bill  of  lading  the  printed  words  "  weight 
contents  and  value  unknown  "  were  held  to  be  consistent  with  a 
precise  statement  of  the  weight  in  writing;  being  construed  as 
meaning  merely  that  the  party  signing  did  not  intend  to  be  bound  by 
the  statement  of  weight  (p).  Where  a  bill  of  exchange  was  drawn 
for  a  sum  written  in  words  in  the  body  of  the  bill  and  a  larger 
sum  noted  in  figures  in  the  margin,  the  bill  being  stamped  for  the 
larger  sum,  it  was  construed  as  a  bill  for  the  written  sum  only,  and  the 
ambiguity  being  patent,  evidence  was  not  admitted  to  explain  it  (q). 
— If  the  document  is  partly  written  or  altered  with  a  material  capable 
of  obliteration,  as  lead  pencil,  a  preliminary  question  may  arise, 
whether  the  part  capable  of  obliteration  is  intended  to  remain  part 
of  the  document,  or  merely  as  matter  for  further  deliberation  (r). 
Words  deleted  and  initialed  form  no  part  of  the  contract,  and 
Punctuation.  caDuot  be  read  for  the  purpose  of  construing  it  («). — In  deeds  and 
other  legal  documents,  also  in  Acts  of  Parliament,  it  is  not  usual 
to  insert  stops  or  marks  of  punctuation ;  and  the  court  must  read 
them  mth  such  stops  as  will  give  effect  to  the  intention  appearing 
upon  the  whole  instrument  (t).  If,  however,  stops,  or  capital  or 
italic  letters,  or  inverted  commas,  or  any  significative  marks  are 
introduced,  they  must  be  allowed  their  proper  effect  in  construiDg 
the  instrument  (t/). 


(w)  Per  cur.  Rohertam  v.  French,  4 
East,  136  ;  Blackburn,  J.,  Joyce  v.  Keahn 
Im,  Co.,  L.  R.  7  Q.  B.  683 ;  41  L.  J. 
Q.  B.  356;  Coleridge,  C.  J.,  Magcev. 
Lavell,  L.  R.  9  C.  P.  113  ;  43  L.  J.  C.  P. 
131 ;  Glynn  v.  MargHiton,  (1893)  A.  C. 
351  ;  62  L.  J.  Q.  B.  466. 

(w)  Dudgeon  v.  Pembroke f  2  Ap.  Ca. 
284  ;  46  L.  J.  Ex.  409. 

(o)  Gumm  v.  Tyrie,  6  B.  &  S.  298  ;  33 
L.  J.  Q.  B.  97. 

{p)  Jessel  V.  £a(hy  L.  R.  2  Ex.  267  ; 


36  L.  J.  Ex.  149. 

{q)  Saunderson  v.  Piper,  6  Bing.  N.  C. 
425. 

(r)  Francis  v.  Grover,  6  Hare,  39  ;  18 
L.  J.  C.  329 ;  Lueaa  v.  James,  7  Hare, 
410  ;  /.  g.  AdamSf  L.  R.  2  P.  &  D.  367  ; 
41  L.  J.  P.  31. 

(«)  Inglis  V.  Buttery,  3  Ap.  Ca.  662. 

(0  Kenyon,  C.  J.,  Doe  v.  Martin,  4 
T.  R.  65. 

(m)  See  Gauntlett  v.  Carter,  17  Boa  v. 
586  ;  23  L.  J.  C.  219. 
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Some  rales  and  maxims  are  laid  down  in  jreneral  terms  for  the      Ch.  rv. 

|3___     TTT 

construction  of  written  contracts : — The  leading  rule  of  construc- 


tion is  that  "  the  grammatical  and  ordinary  sense  of  the  words  is  ^^Sj^^ 
to  be  adhered  to,  unless  that  would  lead  to  some  absurdity,  or  some  ordinary 
repugnance  or  inconsistency  with  the  rest  of  the  instrument,  in  ™®"*^fi^- 
which  case  the  grammatical  and  ordinary  sense  of  the  words  may 
be  modified,  so  as  to  avoid  that  absurdity  or  inconsistency,  but  no 
further  "  (x).  The  words  used  are  presumptively  to  be  understood 
in  their  plain  ordinary  and  popular  meaning ;  technical  words  used 
in  technical  subjects  are  to  be  understood  in  their  proper  technical 
meaning ;  and  mercantile  terms  used  in  mercantile  contracts  are  to 
be  understood  in  their  ordinary  mercantile  meaning  (y).  And 
such  meaning  must  be  applied,  though  it  may  in  fact  not  be  the 
meaning  contemplated  by  the  parties  at  the  time  of  making  the 
contract;  unless  a  different  meaning  can  be  drawn  from  other 
parts  of  the  contract  (s). — Accordingly  a  contract  for  the  supply  of 
goods  terminable  on  the  "  insolvency  "  of  the  buyer,  was  construed 
according  to  the  ordinary  meaning  of  insolvency,  that  is,  an 
inability  in  fact  to  pay  debts ;  and  not  the  technical  meaning  of 
insolvency  by  statute  (a).  A  covenant  in  a  separation  deed  that 
the  wife  should  not  "  associate  "  with  a  named  person  was  con- 
strued literally  to  include  all  intercourse  whatsoever,  and  not  to  be 
restricted  to  criminal  intercourse  {b).  A  contract  stipulating 
against  carrying  on  a  business  ''  in  London,"  was  construed  in 
the  proper  literal  meaning  of  "  The  City  of  London " ;  there 
being  nothing  in  the  context,  or  in  the  usage  of  the  business, 
requiring  a  different  meaning  (c).  A  warranty  in  an  insurance 
against "  iron  "  cargo  was  construed  in  the  ordinary  generic  mean- 
ing of  "  iron,"  as  including  steel  {d).  Upon  the  same  principle,  a 
proviso  for  re-entry  in  a  lease  expressed  to  take  effect  upon  breach 
of  any  of  the  covenants  *^  hereinafter  contained,"  was  construed 
literally  as  applicable  only  to  covenants  following  the  proviso, 
though  there  were  not  any  such  in  the  lease,  and  not  to  preceding 

^  Ld.  Wensleydale,  Grey  7.  Feartofiy  Hout,  L.  R.  4  H.  L.  659. 

6  H.  L.  C.  61  ;  26  L.  J.  C.  481  ;  10  (^)  Parker  v.  Oossaffe,  2  C.  M.  &  R. 

E.  R.  1216;  Ld.  Blackburn,  Caledonian  617  ;  BiddUcombe  t.  Bond,  4  A.  &  E. 

Ey.  T.  North  British  My.,  6  Ap.  Ca.  131.  332  ;  6  L.  J.  K.  B.  47. 

(y)  Per   eur.    Robertson  v.   French^   4  /iv    t\ v  '  i.t   ^  rn       x^it 

EaSt,  135  ;  Mallan  v.  May,  13  M.  &  W.  ^  ^^'"^'^  ^-  ^""'^^^^  \^'''"t  ^^^' 

617  ;  13  L.  J.  Ex.  48  ;  Holt  v.  Collyer,  W  ^«^^«'»  ▼.  May,  13  M.  &  W.  611  ; 

16  C.  D.  718;  60  L.  J.  0.  311.    See  13  L.  J.  Ex.  48. 

mnU,  p.  133.  {d)  Hart  v.  Standard  Int.,  22  Q.  B.  D. 

(«)  Weetbtuy,  L.  C,   G.   W.  By,  v,  499 ;  68  L.  J.  Q.  B.  284. 

L.  L 
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covenants  (^).  A  lease  expressed  to  be  determinable  in  seven  or 
fourteen  years,  "  if  the  parties  should  so  think  fit,"  was  construed 
literally  as  determinable  only  by  the  consent  of  both  parties  (/). 
And  a  deed  of  assignment  of  a  debtor's  business  upon  trust  to 
carry  on  and  sell  the  business,  and  to  divide  the  profits  and  pro- 
ceeds of  sale  amongst  all  the  creditors  in  proportion  to  the  amount 
of  their  debts,  was  construed,  according  to  the  natural  meaning 
of  the  language,  not  to  admit  of  any  resulting  trust  for  the 
debtor  in  respect  of  a  surplus  produced  by  the  profits  and  sale 
over  the  amount  of  the  debts  in  full  (g), — By  the  same  rule,  upon 
a  question  arising  as  to  the  meaning  of  the  word  '^or"  in  a 
contract,  it  is  to  be  construed  in  its  ordinary  and  proper  sense, 
as  a  disjunctive  particle ;  unless  the  context  or  the  facts  to  which 
the  contract  is  applied  require  it  to  be  construed  as  a  conjunctive 
particle  equivalent  to  "  and  "  ;  or  as  merely  identifying  the  con- 
nected terms  (A). 


Oonfliruoiion 
according  to 
general 
intention. 


Operaiive 
words 

restricted  by 
recitals. 


A  concurrent  leading  rule  of  construction,  which  may  sometimes 
operate  exceptionally  to  the  former,  is  that  the  particular  words 
of  the  contract  are  to  be  construed  with  reference  to  the  intention 
drawn  from  whole ;  as  expressed  in  the  maxim,  "  verba  inientioni 
dehent  I'nservire  "  (?).  "  It  ought  to  receive  that  construction  which 
its  language  will  admit  of,  and  which  will  best  effectuate  the 
intention  of  the  parties,  to  be  collected  from  the  whole  of  the 
agreement ;  and  greater  regard  is  to  be  had  to  the  clear  intention 
of  the  parties  than  to  any  particular  words  which  they  may  have 
used  in  the  expression  of  their  intent"  (A). — According  to  this 
rule  covenants,  releases  and  other  operative  parts  of  deeds  are  to 
be  construed  with  reference  to  the  recitals  of  the  object  and  inten- 
tion, unless  the  words  used  admit  of  no  doubt  as  to  the  opera- 
tion (/).  "If  the  recitals  are  clear  and  the  operative  part  is 
ambiguous,  the  recitals  govern  the  construction.  If  the  recitals 
are  ambiguous  and  the  operative  part  is  clear,  the  operative  part 
must  prevail.     If   both  the  recitals  and  the  operative  part  are 


{f>)  Doe  y.  Godtcin,  4  M.  ft  S.  265. 

( f)  Fowell  V.  Tranter,  3  H.  &  G.  458  ; 
34  L.  J.  Ex.  6. 

(y)  Smith  V.  Cookfiy  (1891)  A.  C.  297 ; 
60  L.  J.  0.  607. 

(A)  Jiold  V.  Jiayner,  1  M.  &  "W.  343  ; 
JSliioti  V.  Turner,  2  C.  B.  446 ;  see  Tielem 
V.  Hooper,  5  Ex.  833. 


(»)  Willes,  C.  J.,  Parkhurst  v.  Smith, 
Willes,  332;  EUenborougb,  C.  J.,  Barton 
V.  Fitzfferald^  15  East,  641  ;  SiekUmorew 
Thitttleton,  6  M.  &  S.  12. 

(k)  Per  eur,  Fordy.  Beech,  11  Q.  B. 
866;  17L.  J.  Q.  B.  114. 

(0  Walth  V.  Trevanion,  15  Q.  B.  733 ; 
19  L.  J.  Q.  B.  458. 
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clear,  but  they  are  inconsistent  with  each  other,  the  operative  part      Ch.  IV. 

is  to  be  preferred"  (w).      A  deed  of    conveyance  may  thus  be      ^^' L. 

restricted  in  operation  by  the  recital  of  what  is  intended  to  be 
conveyed  (n)  ;  and  a  release  in  general'  terms  may  be  restricted  in 
operation  to  the  debts  recited  (o).  So  the  express  restrictions  in 
some  of  the  covenants  in  a  deed,  as  to  the  persons  or  acts  cove- 
nanted against,  may  be  construed  to  extend  to  other  covenants 
which  in  terms  appear  imrestricted,  in  favour  of  the  general  inten- 
tion of  the  whole  instrument  and  in  order  to  preserve  the  effect  of 
the  restrictions  (p).  A  covenant  for  quiet  enjoyment  in  absolute 
terms  was  construed  as  impliedly  subject  to  the  right  of  the  lessor 
to  enter  and  do  repairs  under  another  covenant  of  the  lease  {q). 

It  may  be  referred  to  this  rule  that  obvious  mistakes  in  a  written  Correction  of 
instrument,  such  as  clerical  or  grammatical  errors,  misspelling,  °^i«t*k^- 
misnomer  and  the  like,  may  be  read  as  corrected  by  the  context ; 
also  words  obviously  omitted  may  be   supplied  (r)  ;   and  words 
which  are  obviously  repugnant  or  insensible  may  be  rejected  («). — 
If  the  subject  of  contract  be  sufficiently  identified  by  name  or  False 
otherwise,  an  additional  description  which  is  simply  false  and  in-    ®**^^  °°' 
applicable  may  be  rejected ;   as  expressed  in  the  maxims,  ^\faha 
demonslratio  non  nocet  cum  de  corpore  constaty^  and  "  Veritas  nominis 
follit  errorem  demanstrationis''  {t).     But  if  the  question  is  between 
construing  the  words  as  a  restrictive  limitation  or  as  a  false  descrip- 
tion, the  former  construction  prevails ;   according  to  the  maxim, 
"  non  accipi  debent  verba  infaham  denionsfrationem,  qnw  competunt  in 
limitationem  reram  "  (u),  A  bill  of  sale  of  "  all  the  household  goods 
and  furniture  of  every  kind  and  description  whatsoever  in  the  said 
house,  more  particularly  mentioned  and  set  forth  in  an  inventory 
of  even  date  "  was  held  not  to  be  "  a  case  of  false  demonstration, 
but  a  restriction  of  the  operative  words ;  so  that  nothing  passed 
except  what  was  specified  in  the  inventory  "  (op). 


(m)  Esber,  M.  R.,  Ux  p,  Daicet,  17 
Q.  B.  D.  286. 

{»)  Sooke  V.  L4>rd  Kensington,  2  K.  &  J. 
753  ;  25  L.  J.  C.  795 ;  Jetmer  v.  Jenner^ 
L.  R.  1  Eq.  361 ;  35  L.  J.  0.  329. 

(o)  FayUr  v.  Hcimrshamj  4  M.  &  S. 
423 ;   and  see  pont,  Pt.  IV.,  Chap.  VIII. 

(p)  Brotcning  v.  Wright,  2  B.  &  P. 
13 ;  Nind  v.  Marshall,  1  B.  &  B.  319 ; 
see  H&tse  v.  Stevenson,  3  B.  &  P.  565 ; 
Howell  y.  Hiehards,  1 1  East,  642 ;  Barton 
V.  Fitzgerald,  15  East,  530;  Toung  v. 
Baineoek,  7  C.  B.  340. 

(y)  Saner  v.  Bilton,  7  C.  D.  824 ;  47 
L.  J.  C.  267. 


(r)  See  post,  Pt.  I.,  Chap.  VI.,  Sect.  I. 

(»)  Furnirall  v.  Coombes,  5  Man.  &  O. 
736  ;  12  L.  J.  C.  P.  265  ;  Cheshire  Lines 
V.  Lewis,  60  L.  J.  C.  P.  121  ;  Dudgeon 
T.  Pembroke,  2  Ap.  Ca.  284  ;  46  L.  J. 
Q.  B.  409. 

(t)  Bacon's  Maxims,  reg.  25,  Law 
Tracts,  p.  102  ;  Magee  v.  Lavell,  L.  R. 
9  C.  P.  107;  43  L.  J.  C.  P.  131  ;  Re 
BouUer,  4  C.  D.  241;  46  L.  J.  B.  11 ; 
Early  v.  Bathbone,  57  L.  J.  C.  652. 

(u)  Bacon's  Maxims,  reg.  13,  Law 
Tracts,  p.  76 ;  Magee  v.  Lavell,  supra. 

(x)   Wood  T.  Boirelife,  6  Ex.  407. 


l2 


148 


CONTRACTS  IN  WRITING. 


Past  I. 

Several 
writings 
construed 
together. 


Upon  the  same  principle  if  several  deeds  or  writings  are  con- 
nected as  parts  of  one  contract,  they  are  to  be  construed  with 
reference  to  one  another  and  to  the  general  intention  (y).  Thus, 
a  bond  and  the  condition  of  defeasance  are  to  be  construed  together 
as  one  contract  {z) ;  and  a  lease  and  counterpart,  being  in  the  same 
terms  or  intended  so  to  be,  make  but  one  deed  in  law,  and  a  mis- 
take or  ambiguity  in  one  may  be  read  as  corrected  by  the  other  {a). 
So  with  contracts  by  letter,  each  letter  must  be  construed  with 
reference  to  the  whole  correspondence  (6). — Consequently,  if  several 
documents  construed  together  operate  as  a  bill  of  sale,  it  is  held 
that  they  must  be  duly  registered  under  the  Bills  of  Sale  Acts  (c). 
And  if  a  collateral  contract  construed  together  with  a  registered 
bill  of  sale  operates  as  a  defeasance  of  the  latter,  the  bill  of  sale  is 
void  because  not  complete  (r/). 


General 

words 

restricted  to 

things 

tjttsdem 

generis. 


It  is  a  rule  of  construction  that  general  words  are  to  be  con- 
strued in  application  to  the  particular  purpose  for  which  they  are 
used ;  according  to  the  maxim,  "  verba  generalm  restringuntur  ad 
hahilifatem  rei  vel  personcpj' — Hence  general  words  following  an 
enumeration  of  specific  things  are  to  be  construed  as  including  and 
restricted  to  things  ejusd^fu  generis  with  those  before  specially 
enumerated  {e).  Accordingly,  a  company  constituted  for  the  pur- 
pose of  carrying  on  the  business  of  "mechanical  engineers  and 
general  contractors"  was  held  to  be  restricted  in  its  powers  of 
contracting,  to  matters  connected  with  the  business  of  mechanical 
engineers  (/).  A  policy  of  marine  insurance  stating  amongst 
perils  insured,  "  restraint  of  kings,  princes,  and  people  of  what 
nation,  condition,  or  quality  soever,"  was  construed  as  including 
people  collectively  or  their  ruling  powers  only,  and  not  individual 
people  {g).  A  policy  in  the  ordinary  form  against  perils  of  the 
sea,  and  "  all  other  perils  and  losses  that  should  come  to  the  said 
goods,  ship,  &c.,"  is  restricted  to  cases  of  a  like  kind  with  perils  of 


(y)  Whithread  v.  Smith,  3  D.  M.  &  G. 
727  ;  23  L.  J.  C.  611  ;  Gartside  v.  SiJk- 
stom  Co.,  21  C.  D.  76l ;  61  L.  J.  C.  828. 

(r)  Coles  T.  HuUm,  8  B.  &  C.  668. 

(a)  See  antCy  p.  93  ;  post,  Pt.  I., 
Chap.  VI.,  Sect.  I. 

ib)  See  ante,  pp.  12,  116. 

{c)  Exp.  Odell,  10  C.  D.  76  ;  48  L.  J. 
B.  1  ;  -ffr  Watson,  25  Q.  B.  D.  27 ;  59 
L.  J.  Q.  B.  394  ;  Madell  v.  Thomas, 
(1891)  1  Q.  B.  230 ;  60  L.  J.  Q.  B.  394 ; 
Beckett  Y.  Tower  Assets  Co.,  (1891)  1  Q.  B. 


638  ;  60  L.  J.  Q.  B.  493. 

{d)  Counsell  v.  London  and  W.  Loan 
Co.,  19  Q.  B.  D.  612 ;  66  L.  J.  Q.  B. 
622  ;  Edwards  v.  Marcus,  (1894)  1  Q.  B. 
687  ;  63  L.  J.  Q.  B.  363. 

{e)  Bacon's  Maxims,  reg.  10 ;  Lee  v. 
Alexander,  8  Ap.  Ca.  853  ;  Crompton  v. 
Jarrett,  30  C.  D.  298 ;  64  L.  J.  C.  1109. 

(/)  Ashbury  Railway  Carriage  Co.  v. 
Riche,  L.  R.  7  H.  L.  653  ;  44  L.  J.  Ex. 
185. 

is)  Keshitt  V.  Lushington,  4  T.  R.  783. 
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the  sea  (h).      So  "  perils  of  the  seas,  pirates,  and  all  other  perils,"      Ch.  IV. 
was  held  to  include  a  seizure  of  the  ship  by  passengers  on  board,  '. L-. 


as  being  either  a  direct  act  of  piracy  or  an  act  ejmdem  generis  {i). 

It  is  a  rule  of  construction,  concurrent  with  the  above,  that  Construction 
between  dififerent  meanings  that  is  to  be  preferred  which  tends  to  ^al^  ^ 
support  the  contract ;  according  to  the  maxim,  ^^  verba  ita  sunt  intel- 
Ugenda^  ut  res  magis  valeat  quam pereat^^  (k).  Thus,  the  expression 
"  from  the  day  of  the  date,"  which  is  jmmd  facie  exclusive  of  the 
day,  may  be  construed  as  including  it,  if  necessary  to  render  the 
contract  valid  (/).  A  statement  of  the  consideration  of  a  contract 
which  might  be  construed  in  the  past  or  present  tense,  as  in  con- 
sideration of  "having  agreed  "  or  "having  advanced,"  &c.,  will  be 
taken  as  referring  to  a  transaction  simultaneous  with  the  promise 
in  order  to  support  it,  and  not  to  a  past  transaction  which  would 
defeat  it  (m).  Where  the  parties  named  in  a  deed  covenanted  in 
a  manner  which  purported  to  bind  them  in  a  corporate  capacity  as 
churchwardens  and  overseers,  it  was  held  that  inasmuch  as  they 
had  no  corporate  capacity  to  contract  to  the  efiPect  intended,  the 
deed  must  be  construed  as  binding  them  personally;  and  an 
express  proviso  against  any  personal  liability  was  rejected  as 
repugnant  to  their  covenant  («). — And  "it  is  a  general  rule,  that 
whensoever  the  words  of  a  deed,  or  of  the  parties  without  deed, 
may  have  a  double  intendment,  and  the  one  standeth  with  law  and 
right,  and  the  other  is  wrongful  and  against  law,  the  intendment 
that  standeth  with  law  shall  be  taken ; "  as  expressed  in  the 
maxim,  "ea  est  accipienda  inteipretatio  qucs  vitio  careV^  (o), 

A  rule  of  construction,  subordinate  to  those  above  mentioned,  "Words 
requires  that  an  ambiguity  of  expression  is  to  be  taken  most  ^^^ 
strongly  against  the  party  using  it ;  as  expressed  in  the  maxim,  againat  the 
^^rerba  fortius  accipiuntur  contra  proferentem.^^     This  rule  is  the  last  them, 
to  be  resorted  to,  and  is  never  to  be  relied  upon  but  where  all 

(A)  CulUfi  Y,  Butler,  6  M.  &  S.  461 ;  Wilkinson  v.  GatUyn,  9  Q.  B.  137. 

Thatna  and  Mersey  Ins.v,  Hamilton,  12  („,)  jjaigh  v.   Broolcs,    10    A.    &   E. 

Ap.  Ca.  484  ;  66  L.  J.  Q.  B.  626.  309  ;  Qoldshede  v.  Sican,  1  Ex.  164  ;  16 

(i)  Palmer  r.  Naplor,  10  Ex.  382 ;  23  L.  J.  Ex.  284. 

L.  J,  Ex.  323.  ^                                   .      .  ,,        „  ^ 

(k)  Bacon's  Maxims,  Tracts,  p.  46 ;  («)  Furnivall  v.  Coombes,  6  Man.  &  G. 

Bheppard's    Touchstone,     87  ;    Mans-  736 ;  12  L.  J.  C.  P.  266. 

fidd,  C.  J.,   Goodtitle  v.  Bailey,  Cowp.  (0)  Co.  lit.  42  a ;   Bacon's  Maxims, 

600.  Tracts,  p.  47  ;  Kay,  J.,  Mills  v.  Dtm- 

(/)  Push  V.  Luke  of  Leeds,  Coirp.  714 ;  ham,  (1891)  1  Ch.  690 ;  60  L.  J.  C.  367. 
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Application 
to  grants. 


other  rales  of  confitruotion  fail.  It  is  applicable^  aooording  to  its 
purport,  only  to  suoh  words  as  oan  be  attributed  exelusively  to  the 
one  party,  and  not  to  words  that  are  the  oommon  language  of  both 
parties  (p).  Thus,  a  guarantee  for  the  supply  of  goods  contained 
in  a  letter  written  by  the  surety  to  the  creditor  was  construed  most 
strongly  against  the  writer,  as  constituting  a  continuing  guarantee 
and  not  confined  to  one  occasion  only  {q).  A  policy  of  life  insur- 
ance, which  is  ordinarily  prepared  by  the  insurance  office  in  the 
form  of  a  deed  poll,  is  construed  most  strongly  against  the  com- 
pany :  and  a  policy  expressed  to  be  made  upon  the  basis  of  a 
declaration  of  particulars,  and  subject  to  the  condition  that  if 
any  statement  in  the  declaration  was  untrue  the  policy  should  be 
void,  was  construed  to  refer  in  the  condition  only  to  statements 
intentionally  untrue,  and  not  to  the  statements  merely  incorrect  (r). 
But  the  risk  in  an  insurance  being  accepted  upon  the  description 
given  by  the  insured,  who  is  required  to  give  a  full  and  accurate 
description,  the  policy  in  that  respect  is  construed  most  strictly 
against  the  insured  (s). 

This  rule  is  therefore  chiefly  applicable  in  construing  grants, 
pleadings,  and  other  instruments,  in  which  the  words  may  be 
imputed  to  the  grantor  or  to  the  one  party  only  (t).  Accordingly, 
a  distinction  is  taken  between  an  indenture  and  a  deed  poll,  for 
the  words  of  an  indenture  executed  by  both  parties  may  be  con- 
sidered as  the  words  of  both ;  but  in  a  deed  poll,  executed  only  by 
the  grantor,  they  are  the  words  of  the  grantor  only  («).  And 
^'  though  the  indenture  contains  the  language  of  both  parties,  in 
the  granting  part  the  words  are  those  of  the  grantor,  which  are  to 
be  taken  most  strongly  against  himself ; "  and  therefore  the  habefi* 
dum  may  be  used  to  qualify  the  general  terms  of  the  grant  {x). 
Also  the  covenants  of  the  grantor  are  to  be  taken  most  strongly 
against  himself,  due  regard  being  paid  to  the  intention  as  collected 
from  the  whole  context  of  the  instrument  (y). 


{p)  Bacon's  Maxims,  reg.  3,  Tracts, 
pp.  42,  46  ;  Sheppard's  Touchstone,  87, 
88. 

{q)  Hargreave  v.  Smee,  6  Bing.  244. 

(r)  Fowkea  v.  Manchester  and  Lotidon 
Ass.,  3  B.  &  S.  917 ;  32  L.  J.  Q.  B.  153. 

(«)  Birrell  v.  Dryer,  9  Ap.  Ca.  345. 

(0  Co.  Lit.  303  b ;  SUhop  of  Salts* 
buryU  case,  10  Co.  59  a ;  Baylej,  J., 
Thornton  v.  Adams,  5  M.  &  8.  40.  Ab 
to  grants,  see  Willes,  J.,   IFiUiamt  t. 


Jatnss,  L.  R.  2  C.  P.  581 ;  36  L.  J.  C.  P. 
259 ;  Jeasel,  M.  B.,  Leeeh  v.  Sehweder, 
L.  B.  6  Ch.  666,  n. ;  and  Taylor  v. 
St,  HeUns,  6  C.  D.  270 ;  46  L.  J.  0. 
867 ;  Birrell  v.  Dryer,  supra. 


(«)  Co.  lit.  230  b. 


:)  Per  eur.   Wolveridge  t.  Steward,  1 
C.  &  M.  657  ;  3  L.  J.  Ex.  360. 

(y)  Sheppard's  Touchstone,  p.  166  ; 
Eldon,  L.  C,  Brotcniny  v.  Wright,  2 
B.  &  P.  22  ;  Bayley,  J.,  Barton  v.  fi&- 
gerald,  15  East,  546. 
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But  with  written  contraots,  the  expressions  of  which  are  agreed      Ch.  IV. 
to  by  both  parties,  and  cannot  be  imputed  to  the  one  more  than      *^'      ' 


to  the  other,  the  rule  finds  no  application ;  and  it  seems  rather  that  pontra^ta 
an  ambiguity  is  to  be  construed  most  strictly  against  the  promisee  oommcm  to 
and  in  favour  of  the  liberty  of  the  promisor ;  for  to  the  extent  of  ^*^  pa^w^ 
such  construction  only  can  it  be  said  with  certainty  that  the  pro- 
miser  has  agreed  to  be  bound ;  and  beyond  that,  any  ambiguity 
patent  upon  the  face  of  the  instrument  would  be  void  of  effect. 
Accordingly  ''where  a  stipulation  is  capable  of  two  meanings 
equally  consistent  with  the  language  employed,  that  shall  be  taken 
which  is  most  against  the  stipulator  and  in  favour  of  the  other 
party  "  (2).  The  condition  of  a  bond  is  construed  in  favour  of  the 
obligor  (a).  Bestrictive  conditions  of  sale  are  construed  in  favour 
of  the  purchaser  (6).  And  "generally  speaking,  where  there  ore 
several  ways  in  which  the  contract  might  be  performed,  that  mode 
is  adopted  which  is  the  least  profitable  to  the  plaintiff,  and  the 
least  burthensometothe  defendant''  (c). — Upon  the  same  principle  Exceptions 
an  exception  from  an  absolute  promise  is  to  be  construed  strictly,  ^cUy. 
and  extends  only  so  far  as  it  is  expressed  with  clearness  and  cer- 
tainty. Thus,  the  exception  in  a  bill  of  lading  of  loss  by  "thieves" 
was  construed  to  apply  only  to  thieves  from  without  and  not  to 
thieves  within  the  ship  who  were  under  the  control  of  the 
master  (d).  A  stipulation  in  a  charterparty  that  deck  cargo 
should  be  carried  "  at  merchant's  risk,"  was  held  to  except  only 
the  liabilities  of  the  shipowner  as  carrier,  but  not  a  claim  for 
general  average  for  the  jettison  of  deck  cargo  (e).  Upon  the  same 
principle  an  exception  from  an  absolute  grant  is  construed  strictly 
against  the  grantor  (/). 

It  is  a  principle  of  construction  that  any  words  in  a  deed  or  Constniotive 
written  contract  which  show  an  agreement  to  do  a  thing  make  a  ^^T^^^ilcta 
contract.     It  is  always  matter  of  construction  to  discover  what  is 
the  sense  and  meaning  of  the  words  employed  by  the  parties — "  In 

(«)  Per  cur.  MeConnel  y.  Murphy,  Jj.R.  (d)  Taylor  y.  Liverpool  Steam  Co., It.'B., 

6  F.  C.  219  ;  Brett,  M.  B.,  Burton  v.  9  ^.  B.  646  ;  43  L.  J.  B.  205. 

English,  12  Q.  B.  D.  220 ;  63  L.  J.  Q.  B.  {ej  Burton  v.  English,  12  Q.  B.  D.  218  ; 

186.  63  L.  J.  Q.  B.  133. 

(a)  Butler  v.  Wigge,  1  Wms.  Sannd.  (/;  Sheppard'a  Touch.   100 ;   10  Co. 

84.  106  b ;  per  cur.  Cardigan  v.  Armitage, 

(*)  Knight-Bruce,   V.-C,   Staton   v.  2  B.  &  C.  207  ;  BuUeti  v.  Denning,  5  B. 

Mapp,  2  GoU.  G.  C.  662.  &  O.  842  ;  BlackeU  y.  Eoyal  Exchange 


6 


U)  Maule,  J.,  Coekbum  t.  Alexander^      Am.  Co.,  2  G.  &  J.  261 ;  1  L.  J.  Ex. 
0.  B.  814  ;  18  L.  J.  C.  P.  74.  101, 
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PamI. 


Covenants 
in  leases. 


some  cases  it  is  discovered  from  one  single  clause ;  in  others  it  is 
only  to  be  made  out  by  the  comparison  of  different  and  perhaps 
distant  parts  of  the  same  instrument.  But  after  the  intention  and 
meaning  of  the  parties  is  once  ascertained,  and  the  agreement  is 
once  inferred  from  the  words  employed  in  the  instrument,  all 
difficulty  which  has  been  encountered  in  arriving  at  such  meaning 
is  to  be  entirely  disregarded.  The  legal  effect  and  operation  of 
the  covenant  whether  framed  in  express  terms,  or  whether  the 
covenant  be  matter  of  inference  and  argument,  is  precisely  the 
same  ;  and  an  implied  covenant,  in  this  sense  of  the  term,  differs 
nothing  in  its  operation  or  legal  consequences  from  an  express 
covenant"  (^).  Thus,  if  it  be  agreed  between  A.  and  B.  that  B. 
shall  pay  A.  a  sum  of  money /or  his  land,  and  both  parties  seal  the 
agreement,  there  is  a  covenant  by  A.  to  convey  the  land,  for  "agreed" 
is  the  word  of  both  {h).  And  in  general,  a  deed  in  which  "  it  is  agreed 
and  declared  "  that  property  shall  be  settled  or  dealt  with  in  a  certain 
manner  is  construed  as  a  covenant  by  all  the  parties  executing, 
according  to  their  several  interests,  that  the  provisions  of  the 
deed  in  regard  to  the  property  shall  be  carried  out  (i).  Upon 
this  principle  a  simple  acknowledgment  of  a  debt  in  a  deed 
under  seal  pHnid  facie  imports  that  it  must  be  paid  and  therefore 
a  covenant  to  pay  it ;  but  if  it  appears  to  be  made  for  a  special 
purpose,  as  a  mortgage  or  security  or  trust,  the  effect  will  not  be 
extended  beyond  the  purpose  intended  (k).  So  an  agreement  to 
sell  a  business  upon  the  terms  of  the  buyer  paying  the  seller  one- 
fourth  part  of  the  earnings  of  the  business  annually  during  four 
years  was  construed  to  import  a  contract  by  the  buyer  to  continue 
the  business  during  the  four  years  (/). — In  leases,  a  covenant  by 
the  lessee  to  repair  the  demised  premises,  "  the  said  pi*emises  being 
previously  put  in  repair  "  by  the  lessor,  imports  a  covenant  by  the 
lessor  to  put  the  premises  into  repair  (m).  A  covenant  in  a  lease 
to  "  keep  "  premises  in  repair  imports  putting  them  in  repair  («). 


(ff)  Per  cur.  Williams  v.  BurreU,  1 
C.  B.  429  ;  Sheppard's  Touch,  p.  162. 

(h)  Pordage  v.  Cole^  1  Wms.  Saund. 
548  ;  Elderton  v.  JEmmefity  6  C.  B.  160. 

(f)  Laicea  y.  Tredivellj  18  G.  B.  864 ; 
Jie  De  R09'  Trusts,  31  C.  D.  81  ;  66 
L.  J.  0.  73 ;  £e  Smith,  W.  N.  (1900) 
p.  76. 

(k)  Courttisy  y.  Taylor,  6  Man.  &  G. 
851;  12  L.  J.  C.  P.  330;  Isaacson  y. 
Haru:ood,  L.  R.  3  Ch.  226  ;  87  L.  J.  C. 
209 ;  Jackson  y.  N.  E,  Ry.,  7  0.  D.  573  ; 
47  L.  J.  C.  303. 


(/)  McIfUyrs  v.  Belcher,  14  0.  B.  N.  S. 
654;  32  L.  J.  C.  P.  264;  Telegraph 
Despatch  Co,  y.  McLean,  L.  R.  8  Ch. 
658  ;  Turnery.  Goldsmith,  (1891)  1  Q.  B. 
544 ;  60  L.  J.  Q.  B.  247.  See  Modes 
y.  Forwood,  1  Ap.  Ca.  256  ;  47  L.  J.  Ex. 
396 ;  Hamlyn  y.  Wood,  (1891)  2  Q.  B. 
488  ;  60  L.  J.  Q.  B.  734. 

(>n)  Cannock  y.  Jones,  3  Ex.  233 ;  18 
L.  J.  Ex.  204. 

(n)  Payne  y.  Maine,  16  M.  &  W.  541  ; 
Saner  Y.  BiUon,  7  C.  D.  816 ;  47  L.  J.  C. 
267. 
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A  oovenant  to  plough  and  cultivate  the  demised  premises,  ^^  except  Ch.  IV. 
the  rabhit  warren  and  sheep  walk,"  was  held  to  import  a  covenant  ^^' 
not  to  plough  the  latter  (o).  And  a  covenant  by  the  tenant  "  that 
he  shall  at  all  times  during  the  term  fold  the  flock  of  sheep  which 
he  shall  keep  upon  the  demised  premises  upon  such  parts  where 
the  same  have  been  usually  folded,"  was  held  to  import  a  covenant 
to  keep  a  flock  of  sheep  upon  the  premises  and  fold  them  there  (p). 
— "  But  it  must  be  clear  that  the  words  are  intended  to  operate  as 
an  agreement,  and  not  merely  as  words  of  condition  or  qualifica- 
tion" (^).  A  covenant  by  the  lessee  not  to  assign  the  demised 
premises  without  the  consent  of  the  lessor,  "  such  consent  not 
being  arbitrarily  withheld,"  is  construed,  not  as  importing  a 
oovenant  by  the  lessor  against  withholding  his  consent  arbitrarily, 
but  only  as  a  conditional  covenant  of  the  lessee  (r).  And  an 
assignment  of  a  lease,  subject  to  the  payment  of  the  rent  and  the 
performance  of  the  covenants  contained  in  the  lease,  does  not 
import  a  covenant  by  the  assignee ;  who  is  impliedly  liable  to 
indemnify  the  assignor  only  so  long  as  he  remains  in  possession  as 
assignee  («). 

The  terms  of  a  recital  in  a  deed  may  import  a  covenant.  Thus,  Covenant 
where  a  lease,  after  reciting  an  agreement  that  the  lessee  should  J^^^^f®^  "^ 
pull  down  an  old  building  and  erect  a  new  one,  contained  an 
express  oovenant  by  him  to  keep  and  leave  such  new  building  in 
repair,  it  was  held  that  there  was  a  constructive  covenant  by  the 
lessee  to  erect  the  building  according  to  the  recital  {t).  A  recital 
in  a  composition  deed,  that  the  debtor  had  agreed  to  pay  a  given 
composition  to  all  his  creditors,  was  held  to  amount  to  a  covenant 
on  which  a  creditor  might  sue  for  his  composition  (u).  But  the 
recital  of  an  agreement  does  not  create  a  covenant  where  there  is 
an  express  oovenant  to  be  found  in  the  witnessing  part  relating  to 
the  same  subject-matter  (x).  And  "  the  court  ought  to  be  cautious 
in  spelling  a  covenant  out  of  a  recital  of  a  deed ;  because  that  is 
not  the  part  of  a  deed  in  which  covenants  are  usually  ex- 
pressed" (y). 


f 


a)  St.  Albans  v.  27/w,  16  East,  352.  (t)  Ea»terby  y.  Sampson^  6  Bing.  644  ; 

p)   Webb  Y.  Plummer,  2  B.    &  Aid.  1  C.  &  J.  105. 

l*^i  ?;.  'P'J^''*^*^f!f    V.    GoHid,    2  („)  brooks  V.  Jenninas,  L.  R.  1  C.  P. 

B.  &  Aid.  487.  475, 

(g)  Fer  eur.   Wolveridge  y.  Steward,  1  /\t>              m^  j     ijio/^tna.-^ 

0.  &  M.  657 ;  3  L.  J.  Ex.  360.  W  ^«*^''  ^-  ^^^^^h  18  C.  D.  354. 

(r)  Treloar  v.  Bigge,  L.  R.  9  Ex.  151 ;  (y)  Per  eur.   Farrall   v.    ffildUeh,    5 

43  L.  J.  Ex.  95.  C.  B.  N.  S.  854  ;  Bartlett  v.  Sodgson,  I 

(«)  JTolveridge  v.  Steward^  supra.  T.  R.  42. 
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PabtL 

Coyenantfl 

implied 

inlaw. 


Limitation 
of  implied 
covenants. 


Covenants 
implied 
under  the 
Convey- 
ancing Act. 


"  A  covenant  in  law  is  an  agreement  which  the  law  infers  or 
implies  from  the  use  of  certain  words  having  a  known  legal 
operation  in  the  creation  of  an  estate,  so  that,  after  they  have  had 
their  primary  operation  in  creating  the  estate  the  law  gives  them  a 
secondary  force,  hy  implying  an  agreement  on  the  part  of  the 
grantor  to  protect  and  preserve  the  estate  so  by  those  words  already 
created  "  (s).  Thus  at  common  law  the  words  "  give  "  or  "  grant" 
implied  in  law  a  warranty  or  covenant  for  title  (a).  But  this 
covenant  was  taken  away  by  statute  8  &  9  Vict.  c.  106,  s.  4. — In  a 
lease  by  deed  the  word  "  demise  "  implies  a  covenant  in  law  for 
title,  and  for  the  quiet  enjoyment  of  the  demised  premises  during 
the  term  (i).  But  an  express  covenant  to  the  like  effect  supersedes 
or  qualifies  the  implied  covenant,  according  to  the  maxim, "  expresmm 
facit  cessare  taeittwi";  and  the  lessor  may  by  express  covenant  limit 
the  liability  to  his  own  acts  (c).  A  covenant  in  law  is  implied  upon 
the  part  of  the  lessee  from  the  words  "  yielding  and  paying  "  used 
in  the  reservation  of  rent  (d). 

A  covenant  in  law,  as  the  covenant  for  quiet  enjoyment  implied 
in  the  word  "  demise,"  is  limited  to  the  estate  of  the  lessor  and 
ceases  with  the  determination  of  that  estate  (e) ;  whereas  a  covenant 
in  fact,  though  arising  by  construction  only,  has  no  such  implied 
limitation,  but  presumptively  covers  the  whole  term  demised  (/). 
Also  the  liability  of  the  lessee  upon  mere  covenants  in  law  is  limited 
to  his  retaining  the  privity  of  estate  with  the  lessor,  and  ceases 
upon  an  assignment  of  the  lease  to  another  person ;  an  express  or 
constructive  covenant  continues  according  to  its  terms  notwith- 
standing such  assignment  (g). 

By  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  7,  by 
the  use  of  the  expression  that  the  party  conveys  as  beneficial  owner, 
settlor,  mortgagor,  trustee,  personal  representative  of  a  deceased 
person,  committee  of  a  lunatic,  or  under  an  order  of  the  court, 
certain  covenants  for  title  and  for  further  assurance  are  implied. 


(«)  Fer  cur,  JFilliamt  v.  Burrell,  1  C.  B. 
429. 

(a)  Co.  Lit.  384  a ;  Koke^t  case,  4  Co. 
81  a ;  Shepp.  Touch,  bj  Preston,  181, 
184. 

(*)  lb.  ;  Baynes  v.  Lloyd,  (1896)  2  Q.  B. 
610  ;  64  L.  J.  Q.  B.  787. 

(c)  Line  v.  Stephenson,  5  Biog.  N.  C. 
183  ;  7  L.  J.  C.  P.  263. 

{d)  Thursby  v.  Plant,  1  Wms.  Saund. 
306,  n.  (/) ;    Fyvyan  v.  Arthur,  1  B.  & 


C.  410. 

(e)  Adams  y.  Oibney,  6  Bing*.  666  ; 
Tenfold  v.  Abbott,  32  L.  J.  Q.  B.  67 ; 
Baynes  v.  Lloyd,  supra. 

(/)  Williams  v.  Burrell,  1  C.  B.  402 ; 
Lock  V.  Furze,  19  C.  B.  N.  S,  96 ;  34 
L.  J.  C.  P.  201. 

{y)  Walker's  case,  3  Co.  22  a  ;  see 
Thursby  t.  Plant,  1  Wms.  Saund.  805 ; 
Swansea  v.  Thomas,  10  Q.  B.  D.  48  ;  62 
L.  J.  Q.  B.  340. 
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Chapter  V. 

STATUTOEY  EEQUIEEMENTS. 
Sbot.  I.— contracts  within  the  statute  of  frauds  and 

SALE  OF  GOODS  ACT,   1893. 

FAGB 

The  Statute  of  Fraads,  sections  affecting  contraots 156 

Leases—lease  bj  deed — ^agreement  for  lease 156 

Promise  by  execntor  to  answer  out  of  his  own  estate   158 

Promise  to  answer  for  debt,  default,  or  miscarriage  of  another. .  159 

Agreement  upon  consideration  of  marriage    162 

Contract  or  sale  of  interest  in  land   , 164 

Contract  not  to  be  performed  within  a  year    169 

Sale  of  Ooods  Act,  1893,  where  the  subject-matter  is  of  the  value 
of  10/ 171 

Thb  enactments  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3)  which  The  Statute 
affect  contraots  are  the  Ist,  2nd,  3rd,  and  4th  sections : — ^Sect.  1.  «'^^^^^- 
"  For  prevention  of  many  fraudulent  practices  which  are  commonly 
endeavoured  to  be  upheld  by  perjury  and  subornation  of  perjury, 
be  it  enacted, — ^that  all  leewes,  estates,  interests  of  freehold,  or 
terms  of  years,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments  made  or 
created  by  livery  of  seisin  only  or  by  parole,  and  not  put  in  writing 
and  signed  by  the  parties  so  making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorised  by  writing,  shall  have  the 
force  and  effect  of  leases  or  estates  at  will  on]y,  and  shall  not  either 
in  law  or  equity  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect,  any  consideration  for  making  any  such  parol  leases 
or  estates,  or  any  former  law  or  usage  to  the  contrary  notwith- 
standing."— Sect.  2.  "  Except  nevertheless  all  leases  not  exceeding 
the  term  of  three  years  from  the  making  thereof,  whereupon  the 
rent  reserved  to  the  landlord  during  such  term  shall  amount  unto 
two  third  parts  at  least  of  the  full  improved  value  of  the  thing 
demised." — Sect.  3.  "  And  moreover  that  no  leases,  estates,  or 
interests,  either  of  freehold  or  terms  of  years,  or  any  uncertain 
interest  not  being  copyhold  or  customary  interest  of,  in,  to  or  out 
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Past  I.  of  any  messuages,  manors,  lands,  tenements,  or  hereditaments  shall 
be  assigned,  granted  or  surrendered,  unless  it  be  by  deed  or  note 
in  writing,  signed  by  the  party  so  assigning,  granting,  or  surrender- 
ing the  same,  or  their  agents  thereunto  lawfully  authorised  by 
writing,- or  by  act  and  operation  of  law." 

Sect.  4.  "  That  no  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator  upon  any  special  promise  to  answer 
damages  out  of  his  own  estate ;  or  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default  or  mis- 
carriages of  another  person;  or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage ;  or  upon  any 
contract  or  sale  of  lands,  tenements  or  hereditaments,  or  fiuiy 
interest  in  or  concerning  them  ;  or  upon  any  agreement  that  is  not 
to  be  performed  withia  the  space  of  one  year  from  the  making 
thereof ;  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorised." 
Leasee.  The  sections  1, 2,  3,  relate  primarily  to  the  creation  and  transfer 

of  estates  and  interests  in  land,  a  subject  which  does  not  fall 
within  the  scope  of  this  work.  They  are  here  noticed  because 
they  include  leases,  which  operate  by  way  of  contract  between 
landlord  and  tenant,  besides  demising  the  land.  Also  these 
sections  require  formalities  which  are  for  the  most  part  similar  to 
those  of  the  4th  and  17th  sections,  and  they  are  so  far  subject  to 
the  same  construction.  Sect.  17  is  now  replaced  and  substantially 
re-enacted  by  the  Sale  of  Goods  Act,  1893,  s.  4. 
Lease  hj  By  sect.  1,  all  leases  are  required  to  be  put  in  writing  and 

^®ed.  signed  by  the  parties  making  the  same ;  except  by  sect.  2,  leases 

not  exceeding  the  term  of  three  years  from  the  making  thereof, 
whereupon  the  rent  reserved  amounts  amto  two  third  parts  at  least 
of  the  full  improved  value.  And  by  the  statute  8  &  9  Vict.  o.  106, 
8.  3,  "  a  lease  required  by  law  to  be  in  writing  of  any  tenements 
and  hereditaments  shall  be  void  at  law  unless  made  by  deed." 
Leases  made  by  deed  under  the  latter  enactment  do  not  require  to 
Leaae  not  be  also  signed  under  the  former  {a). — ^Leases  not  exceeding  three 
exceeding  years  from  the  making  thereof,  within  the  above  exception  of 
sect.  2,  are  held  to  be  thereby  also  excepted  from  the  4th  section  of 

(a)  Cooch  T.  Goodman,  2  Q.  B.  580 ;    11  L.  J.  Q.  B.  226  ;  Aveline  v.   Whiston, 
4  Man.  &  G.  801. 
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the  statute,  which  requires  writing  and  signature  for  contracts  con- 
cerning interests  in  land ;  such  leases  may  therefore  still  be  made 
as  at  common  law  without  deed  or  writing  (6).  The  exception 
includes  all  leases  which  do  not  necessarily  exceed  the  term  of 
three  years;  a  lease  which  may  last  for  less  than  three  years, 
though  it  may  last  longer,  is  within  the  exception  (c).  It  includes 
leases  for  a  term  to  commence  at  a  future  time,  provided  the  term 
does  not  extend  beyond  three  years  from  the  making  of  the 
lease  (r/).  A  lease  for  a  term  of  less  than  three  years,  with  a  right 
in  the  lessee  by  giving  notice  to  continue  it  beyond  three  years,  is 
within  the  exception  {e), 

A  lease  which  was  ineffectual  as  such,  because  not  made  by  deed.  Agreement 
might,  prior  to  the  Judicature  Act,  operate  as  an  agreement  for  a  *®'  ^®*®®' 
lease,  if  capable  of  that  construction ;  it  could  be  the  ground  of 
an  action  for  not  accepting  or  not  granting  the  lease,  or  for  any 
other  breach  (/) ;  or  an  action  for  specific  performance  (g).  And 
since  the  Judicature  Acts  have  given  the  same  remedies  in  all 
divisions  of  the  court,  a  tenant  entitled  to  specific  performance  of 
an  agreement  for  a  lease  stands  in  the  same  position  as  to  rights 
and  liabilities  as  if  the  lease  had  been  executed  (A).  The  agree- 
ment may  also  serve  to  regulate  the  conditions  of  a  tenancy  sub- 
sisting in  fact  upon  an  entry  and  occupation  under  it,  though  not 
effective  in  creating  the  term  of  years  agreed  upon  (/). — ^But  an 
agreement  for  a  lease  must  satisfy  the  requirements  of  the  4th 
section  of  the  Statute  of  Frauds  in  regard  to  writing  and  signa- 
ture, as  being  a  contract  concerning  an  interest  in  land ;  or,  it  may 
be,  an  agreement  not  to  be  performed  mthin  a  year ;  whether  the 
lease  do  or  do  not  exceed  the  term  of  three  years  within  the  excep- 
tion of  the  2nd  section.  "  The  effect  of  the  Statute  of  Frauds,  as  • 
far  as  it  applies  to  parol  leases  not  exceeding  three  years  from 


{b)  Edge  v.  Strafford^  1  0.  &  J.  391  ; 
BolUm  Y.  TonH^ny  5  A.  &  E.  856  ;  6  L.  J. 
K.  B.  45. 

(c)  Cotton,  L.  J.,  Bx  p.  Voiset/t  re 
Knight,  21  C.  D.  464 ;  52  L.  J.  C.  121. 

(d)  Per  eur.  Edge  v.  Slraffordy  supra  ; 
Eoiton  T.  Tomlin,  eupra, 

(e)  ffaftd  Y.  Sail,  2  Ex.  D.  355  ;  46 
L.  J.  Ex.  603. 

(/)  Bond  Y.  Bosling,  1  B.  &  S.  371  ; 
30  L.  J.  Q.  B.  227  ;  BoUason  v.  Leon, 
7  H.  &  N.  73 ;  31  L.  J.  Ex.  96  ;  Slranks 
V.  St.  John,  L.  R.  2  C.  P.  376  ;  36  L.  J. 
C.  P.  118 ;  Bee  Drury  v.  Maenamara,  5 
£.  k  B.  616  ;  25  L.  J.  Q.  B.  5 ;  Tidey 


V.  Mollett,  16  0.  B.  N.  S.  298  ;  33  L.  J. 
C.  P.  237. 

(^)  Parker  v.  Taswell,  2  D.  &  J.  559  ; 
27  L.  J.  C.  812  ;  Kusel  v.  Watson,  1  C.  D. 
129;  48  L.J.  C.  413. 

(A)  Walsh  Y.  Lonsdale,  21  C.  D.  9  ;  52 
L.  J.  C.  2 ;  Lowther  v.  Heaver,  41  C.  D. 
248  ;  68  L.  J.  C.  485  ;  Allhusen  v. 
Brooking,  26  C.  D.  559  ;  53  L.  J.  C. 
522. 

(i)  Tress  v.  Savage,  4  E.  &  B.  36 ;  23 
L.  J.  Q.  B.  339  ;  Martin  v.  Smith,  L.  R. 
9  Ex.  50 ;  43  L.  J.  Ex.  42  ;  see  Tooker 
Y.  Smith,  1  H.  &  N.  732. 
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PabtI.  the  making,  is  this,  that  the  leases  are  valid,  and  that  what- 
ever remedy  can  be  had  upon  them  in  their  character  of  leases  may 
be  resorted  to ;  but  they  do  not  confer  the  right  to  sue  the  lessee 
for  damages  for  not  taking  possession  "  (k).  And  where  a  parol 
agreement  is  made  for  such  a  lease,  and  a  tenancy  is  created  by 
entry  and  payment  of  rent,  the  agreement  may  regulate  the  terms 
and  conditions  of  the  tenancy,  though  as  a  mere  parol  agreement 
it  could  not  be  enforced  {I), 


Special 
promise  by 
exeontor. 


Promise  to 
pay  leg^y 
or  distribu- 
tiye  share. 


Section  4.  Special  promise  by  executor  or  administrator  to  answer 
damages  out  of  his  own  estate. 

The  executor  or  administrator  of  a  deceased  person,  as  such,  is 
liable  to  answer  damages  in  respect  of  the  liabilities  of  the  testator 
or  intestate  only  to  the  extent  of  the  assets  which  come  to  his  hands, 
to  be  administered  in  due  course;  and  a  promise  to  pay,  as 
executor,  is  merely  an  acknowledgment  of  his  liability  in  that 
character,  and  does  not  bind  him  de  bonis  propriis^  that  is,  out  of  his 
own  estate.  But  he  may  give  a  special  promise  to  answer  such 
damages  out  of  his  own  estate ;  and  such  promise  must  satisfy  the 
requirements  of  the  statute,  in  addition  to  the  necessary  conditions 
of  a  binding  contract  {m), — The  promise  must  be  made  upon  a 
valid  consideration  ;  and  forbearance  by  a  creditor  of  the  deceased 
to  sue  the  executor  would  form  such  a  consideration  (w).  A  pro- 
missory note  given  by  executors  in  the  form :  "  as  executors  we 
severally  and  jointly  promise  to  pay,  &c.,  on  demand,  with 
interest,"  was  held  to  render  the  executors  liable  dc  bonis  propnis  ; 
because  it  operated  as  an  admission  of  assets,  and  also  because  the 
payment  of  interest,  which  was  not  a  liability  of  the  testator's 
estate,  imported  corresponding  forbearance  as  a  consideration  (o). — 
An  executor  or  administrator  cannot  be  charged  with  the  payment 
of  a  legacy  or  distributive  share  as  a  debt,  the  proper  remedy  being 
by  a  suit  for  the  administration  of  the  estate ;  and  a  special  promise 
to  pay  out  of  his  own  estate  must  satisfy  the  requirements  of  the 
statute  and  must  also  be  made  upon  a  valid  consideration  (jt?). 


(k)  Per  cur.  Edge  v.  Strafford,  1  0.  & 
J.  391. 

(/)  Bolton  V.  Tomlin,  6  A.  &  E.  856  ; 
6  xj.  J.  T^  S.  45. 

(fn)  Rami  v.  Sughes,  4  Bro.  P.  0. 
660;  7  T.  R.  350,  n.;  3  E.  R.  18; 
Philpot  V.  Briant,  4  Bing.  717  ;  Forth  v. 
Stanton,  1  Wms.  Sannd.  220. 


(fi)  Barber  v.  Fox,  2  Wma.  Saund. 
418  ;  Jone»  t.  Ashbumham,  6  Eaai,  465. 

(o)  Childs  Y.  Monine,  2  B.  &  B.  460 ; 
Bee  Serle  v.  Waterwortk,  4  M.  &  "W.  9 ; 
7  L.  J.  Ex.  202;  Nelton  y.  SerU,  4 
M.  &  W.  796. 

{p)  Deeks  v.  Stmtt,  6  T.  R.  690; 
Jones  V.  Tanner,  7  B.  &  0.  542. 
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Forbearance  to  sue  for  a  legacy  is  a  sufficient  consideration  for  a 
promise  byihe  executor  to  pay  the  amount  de  bonis  propnis  (q).  If 
the  executor  admit  to  the  legatee  that  he  has  received  the  money 
and  holds  it  for  his  use,  he  may  be  charged  upon  such  admission 
with  a  debt  for  money  received,  or  upon  an  account  stated  (r) ;  but 
it  would  seem  that  the  admission,  implying  a  promise  to  pay,  must 
be  made  in  a  form  to  satisfy  the  statute. 


Ch.  V. 

SXCT.  I. 


Section  4.  Special  promise  to  amwer/or  the  debt^  default  or  mis- 
carriages of  another  person. 

The  criterion  by  which  it  is  determined  whether  the  promise  is  promise  to 
within  the  statute  is  whether  the  person  whose  debt,  default  or  mis-  ^^7^5^*^' 
carriage  is  guaranteed  is  liable  as  well  as  the  guarantor  {s).  Thus,  another. 
a  promise  to  pay  the  debt  for  goods  sold  to  another  or  for  work 
done  upon  his  credit  is  within  the  statute  ;  but  a  promise  to  pay  for 
goods  or  work  supplied  to  another  upon  the  credit  of  the  promisor 
only  is  not  within  the  statute,  because  there  ia  no  debt  of  another  (t) . 
A  promise  to  pay  for  goods  supplied  to  an  infant,  not  being  neces- 
saries, is  not  within  the  statute,  because  the  infant  is  not  liable  {u). 
And  the  statute  does  not  apply  to  a  debt  for  which  the  promiser 
himself  is  liable,  though  the  payment  of  it  may  exonerate 
another  {x).  Upon  the  same  principle  a  warranty  by  an  agent  of 
his  authority  to  contract  a  debt  or  liability  for  another,  as  by 
ordering  goods  or  work  on  his  account,  is  not  within  the  statute, 
because  it  only  guarantees  that  the  principal  is  bound,  not  that  he 
will  pay  the  debt  (y).  And  the  engagement  of  an  agent,  by  which 
he  guarantees  the  performance  of  contracts  made  for  his  principal,  is 
held  not  to  be  within  the  statute,  though  it  may  result  in  payment 
of  the  debt  of  another  (e). 

Where  the  promise  is  foimded  upon  some  fiew  consideration  Promise  in 
sufficient  in  law  to  support  it,  and  is  not  merely  for  the  debts,  S'd^hawT 
&c.,  of  another,  such  an  undertaking,  though  in  effect  it  be  to  of  debtor, 
answer  for  another  person,  is  considered  as  an  original  promise, 
and  not  within  the  statute  (a)  ;  as  a  promise  to  pay  the  debt  of 


{q)  Davit  Y.  Jleyfier,  2  Le7.  3 ;  1  Vent. 
120. 


(r)  See  ante,  pp.  73,  76. 
W 


r)  Birkmyr  y.  Darnell,  Salk.  27 ;  1 
8m.  L.  C.  287.  See  Re  Hoyle,  (1893) 
1  Ch.  684;  2  L.  J.  C.  182;  Harburg 
India  Rubber  Co,  t.  Martin,  (1902)  1 
K.  B.  778  ;  37  L.  J.  N.  C.  162. 

!i)  Birkmyr  v.  Darnell,  supra, 
u)  Earrit  v.  Suntbaeh^  1  Burr.  375. 


{x\  Orrell  v.  Coppoek,  26  L.  J.  0.  269. 

ly)  Lakeman  t.  MounUtepken,  L.  B.  7 
H.  L.  17;  39  L.  J.  Q.  B.  275. 

(«)  Couturier  v.  Eastie,  8  Ex.  40 ;  22 
L.J.  Ex.  97;  Sutton  Y.  Grey,  (1894)  1 
Q.  B.  285 ;  63  L.  J.  Q.  B.  633. 

(a)  Forth  V.  Stanton,  1  "Wms.  Saund. 
at  p.  229  ;  Mayyt  y.  Ames,  4  Bing.  476  ; 
and  see  Lane  y.  Bury  hart,  3  Man.  &  G. 
697  ;  11  L.  J.  C.  P.  63. 
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Debts  dne  to 
third  party. 


Debts  due 
by  the 
promisee. 


Indemxiities. 


a  person  who  had  been  taken  in  execution,  on  condition  of  his 
discharge  from  custody,  because  the  original  debt  was  thereby 
extinguished  (i).  So,  upon  a  transfer  of  a  sale  of  goods  from  one 
buyer  to  another  with  the  consent  of  all  parties,  the  promise  of 
the  new  buyer  to  pay  the  price  instead  of  the  former,  who  is  dis- 
charged, is  not  within  the  statute  {c).  A  promise  to  pay  a  com- 
position on  the  debts  of  another  in  consideration  of  the  creditors 
assigning  their  debts  to  the  promisor  is  not  within  the  statute, 
because  it  amounts  to  a  purchase  of  the  debts,  and  not  a  promise  to 
pay  them  (d).  So,  where  an  assignment  of  a  debt  or  an  order  for 
payment  upon  the  debtor  is  accepted  in  discharge  of  a  debt  of  the 
assignor  to  the  assignee,  a  promise  by  the  debtor  to  pay  the 
assignee  instead  of  his  original  creditor  is  not  within  the  statute, 
because  it  is  a  promise  to  pay  his  own  debt  and  not  that  of  his 
creditor,  which  is  discharged  (<?). 

The  statute  applies  only  to  debts  and  liabilities  due  to  the  pro- 
misee himself ;  promises  to  answer  for  debts  or  liabilities  due  to 
a  person  other  than  the  promisee  are  not  within  the  statute  (/). 
Thus  where  a  person  assigns  the  benefit  of  a  debt  or  contract  to 
which  he  is  entitled  and  which  he  guarantees  to  the  assignee,  his 
guarantee  is  not  within  the  statute,  because  the  debt  or  liability  is 
due  to  himself  and  not  to  the  assignee  (g).  A  promise  made  to 
the  bailiff  of  a  County  Court,  in  consideration  of  his  releasing  a 
debtor  from  arrest,  to  pay  the  debt,  was  held  not  to  be  within  the 
statute,  because  there  was  no  debt  or  liability  to  the  bailiff  to 
whom  the  promise  was  made  {h), — Also  a  promise  of  indemnity  or 
promise  to  answer  for  a  debt  or  liability  due  by  the  promisee 
himself  is  not  within  the  statute  (/) :  as  a  promise  to  pay  a  pro- 
missory note  which  the  promisee  had  made  to  another  person  (k) ; 
a  promise  to  indemnify  against  the  costs  of  an  action  to  be  brought 
or  defended  by  the  promisee  (/). — So  an  indemnity  given  to  a 
person  for  becoming  bail  for  the  appearance  of  another  on  a  crimi- 
nal charge  is  not  within  the  statute,  because  there  is  no  debt  or 


{b)  Goodman  v.  Chaser  1  B.  &  Aid. 
297;  Bird  r.  Gammon,  3  Bing.  N.  C. 
883 ;  6  L.  J.  C.  P.  258 ;  Butcher  v, 
Steuart,  11  M.  &  W.  857  ;  12  L.  J.  Ex. 
391. 

(e)  Broicning  v.  Stallard,  5  Taant.  460. 

id)  Amtet/  v.  Marden,  1  B.  &  P.  N.  R. 
124. 

{e)  Hodgson  v.  Anderson,  3  B.  &  G. 
842. 

(/)  £asticoodY.  Kenyan,  11  A.  &  E. 


446 ;  9  L.  J.  Q.  B.  409 ;  Hargreavet  v. 

Bartons,  13  M.  &  W.  670 ;  14  L.  J.  Ex. 

260  ;  Reader  t.  Kingham,  13  C.  B.  N.  S. 

344  ;  32  L.  J.  C.  P.  108. 

(^)  Hargreaves  v.  Parsons,  supra, 

(A)  Reader  v.  Kingham,  supra, 

(»)  Guild  V.   Conrad,  (1894)   2   Q.  B. 

885;  63  L.J.  Q.  B.  721. 

(k)  Eastwood  v.  Kengon,  11  A.  &  E. 

438  ;  9  L.  J.  Q.  B.  409. 

(I)  Adams  v.  Dansey,  6  Bing.  506. 
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duty  owing  from  the  person  bailed  to  the  person  who  becomes       Ch.  V. 
bail  (i»).     But  an  indemnity  given  to  the  surety  in  a  bail  bond  in  ..      -  — — 
a  civil  action  was  held  within  the  statute,  on  the  ground  that  in 
civil  proceedings  there  is  a  legal  duty  in  the  person  bailed  towards 
his  bail  to  keep  him  harmless  by  surrendering  or  paying  the 
debt  (n) . 

A  promise  is  not  brought  within  the  statute  merely  because  it  Promise 
results  in  discharging  the  debt  or  liability  of  another,  where  such  a^^hsr^*** 
is  not  the  primary  object  or  intention :  as  a  promise  to  pay  oflE  a  o^  debt. 
lien  on  property  which  the  creditor  holds  for  the  debt  of  another, 
in  consideration  of  his  giving  up  possession,  though  the  payment 
of  the  lien  would  primd  facte  discharge  the  debt  (o) ;  a  promise  by 
a  sub-purchaser  of  goods  to  pay  off  the  lien  of  the  seller  for  the 
original  price,  in  order  to  obtain  possession  of  the  goods  sold  (p) ; 
a  promise  to  a  landlord  to  pay  out  a  distress  levied  upon  goods  for 
the  rent  of  another,  in  consideration  of  his  giving  up  possession  of 
the  goods,  though  payment  according  to  the  promise  would  dis- 
charge the  rent  {q), 

A  promise  to  answer  for  future  or  contingent  debts  of  another  is  Future  debts, 
within  the  statute :  as  a  promise  to  answer  for  a  debt  for  goods  to 
be  sold  to  him  on  the  faith  of  such  promise  (r) ;  a  promise  to  dis^ 
count  bills  to  be  accepted  by  another  in  payment  of  goods  to  be 
supplied  to  him  upon  credit  of  the  bills  (s) ;  a  promise  to  answer 
for  the  rent  of  another  accruing  due  in  future  (^). — ^A  promise  to  Guarantee. 
give  a  guarantee  for  the  debt  of  another  is  as  much  within  the 
statute  as  the  guarantee  itself  (w).  But  a  promise  to  procure 
another  person  to  sign  a  guarantee  for  the  debt  of  another  is  not 
within  the  statute,  though  the  guarantee  would  be  (a*).  The 
guarantees  of  parties  to  bills  of  exchange  and  negotiable  instni- 
ments,  as  that  of  the  drawer  or  indorser  for  payment  by  the 
acceptor,  are  created  and  regulated  by  the  custom  of  merchants 
independently  of  the  Statute  of  Frauds  (y). 

The  terms  default  and  miacariHage  comprehend  wrongful   acts  Default  and 
creating  a  liability  for  damages  which  are  not  breaches  of  eontmct ;  ™*^*^*^®^^- 

(m)  Crippa  t.  HartnoU,  4  B.  &  S.  414  ;  (r)  Mataon  t.  Wharam,  2  T.  R.  80. 

32  L.  J.  Q.  B.  381.  {»)  MalUtt  r.  Bateman,  L.  R.  1  C.  P. 

(«)  Green  v.  Cresawell,  10  A.  &E.  463 ;  163 ;  35  L.  J.  C.  P.  40. 

9  L.  J.  Q.  B.  63.  (t)  Thomas  v.    WiUiamt,   10  B.  &  C. 

(o)  Castling  v.  Aubert,  2  East,  325 ;  see  664. 

ffarhurg  India  Rubber  Co.Y,  Martin,  tld02)  (m)  Per  cur.  Mallett  t.  Bateman,  L.  R. 

1  K.  B.  778 ;  37  L.  J.  N.  C.  162.  1  C.  P.  170  ;  36  L.  J.  C.  P.  42. 

{p)  FitxgeraidY.  Dressier,  7  C.  B.  N.  S.  {x)  Bushell  v.  Beavan,  1  Bing.  N.  C. 

374  ;  29  L.  J,  C.  P.  113.  103  ;  3  L.  J.  C.  P.  279. 

(q)  Edicards  t.  Kelly,  B  M.  &  S.  204  ;  (v)    Wilkinson  v.  rmcin,  7  Q.  B.  D, 

Bftmptfm  V.  FnvUn,  4  Bing.  264,  G36  ;  60  L.  J.  Q.  B.  338. 

L.  M 
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for  the 
promise. 
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tions as  to 
credit  of 
another. 


as  a  default  in  surrendering  to  bail  in  a  civil  action  (s) ;  or  a  liability 
for  damages  wrongfully  done  to  the  goods  of  the  promisee,  which 
the  promisor  undertakes  to  answer  for  (a). 

By  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict, 
c.  97),  s.  3,  it  is  enacted  that  no  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person,  which  satisfies  the 
requirements  of  the  statute  as  to  writing  and  signature,  shall  be 
deemed  invalid  to  support  an  action,  suit  or  other  proceeding,  "  by 
reason  only  that  the  consideration  for  such  promise  does  not  appear 
in  writing,  or  by  necessary  inference  from  a  written  document." 
But  a  valid  consideration  is  necessary  to  support  the  promise  (6). 

Promises  to  answer  for  another  are  further  provided  for  by  the 
statute  9  Geo.  4,  c.  14  (Lord  Tenterden's  Act),  s.  6,  that  "no 
action  shall  be  brought  whereby  to  charge  any  person  upon  or  by 
reason  of  any  representation  or  assurance  made  or  given  concerning 
or  relating  to  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods,  unless  such  repre- 
sentation or  assurance  be  made  in  writing  signed  by  the  party  to 
be  charged  therewith."  The  liability  for  a  representation  made  to 
another  with  the  intention  that  he  should  act  upon  it  depends  upon 
the  fraudulent  efEect  of  such  representation,  if  untrue,  and  not 
upon  contract ;  and  the  liability  therefore  does  not  require  a  con- 
sideration to  support  it  (c). 


Agreement 
upon  con- 
sideration of 
marriage. 


Section  4.  Agreement  made  upon  consideration  of  marriage. 

Agreements  consisting  of  mutual  promises  to  marry  are  held  not 
to  be  here  intended ;  therefore  they  do  not  require  written  evidence 
imder  this  statute  (d).  By  statute  the  testimony  of  a  party  to 
an  action  for  breach  of  promise  of  marriage  is  made  admijssible, 
provided  that  it  is  "  corroborated  by  some  other  material  evidence 
in  support  of  such  promise"  (e), — An  agreement  to  give  money, 
or  land,  or  a  house,  or  to  make  a  settlement  or  a  will,  in  considera- 


(z)  Green  v.  Oresticell,  10  A.  &  E.  463 ; 
9  L.  J.  Q.  B.  63. 

(a)  Kirkham  Y.  Marter,  2  B.  &  Aid. 
613. 

(A)  Wood  T.  Benton,  2  C.  &  J.  94 ; 
1  L.  J.  Ex.  18.    See  post,  p.  179. 

{c)  See  ante.p,  3  ;  Eldon,  L.  C,  £van9 
V.  Bicknell,  6  Yes.  186 ;  Swift  v.  Winter^ 
hotham,  L.  R.  9  Q.  B.  301  ;  43  L.  J. 


Q.  B.  56  ;  Bishop  t.  Balkis  Ch.,  26 
Q.  B.  D.  612  ;  69  L.  J.  Q.  B.  666  ; 
McKay's  ease,  (1896)  2  Ch.  767  ;  66 
L.  J.  C.  909. 

(d)  Cork  Y.  Baker,  1  Strange,  34. 

(e)  32  &  33  Vict.  c.  68,  s.  2 ;  see 
Bessela  v.  Stem,  2  0.  P.  D.  266  ;  46 
L.  J.  C.  P.  467  ;  Wiedemann  v.  WalpoU, 
(1891)  2  Q.  B.  634  ;  60  L.  J.  Q.  B.  762. 
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tlon  of  maniage,  is  within  the  Statute  of  Frauds  (/) ;  and  marriage 
is  an  aooeptanoe  of  such  agreement,  and  is  equivalent  to  a  conside- 
ration of  value  (g).  An  agreement  of  this  kind  cannot  be  enforced 
against  a  person  or  as  a  charge  upon  his  estate,  unless  it  satisfies 
the  requirements  of  the  statute  (h) .  But  a  marriage  settlement  may 
be  rectified  upon  parol  evidence  where  property  has  been  omitted 
therefrom  by  mistake  (i).  A  memorandum  of  the  agreement  in 
writing  made  after  the  marriage  is  sufficient  to  satisfy  the  statute, 
as  in  the  case  of  a  recital  of  an  ante-nuptial  agreement  to  settle 
contained  in  a  post-nuptial  settlement  {k). 

If  a  person  in  order  to  induce  a  marriage  make  a  representation  Bepresenta- 
of  facts,  upon  the  faith  of  which  the  marriage  takes  place,  he  may  induce 
be  bound  to  make  good  the  representation  {/).  The  liability  in  marriage, 
such  case  rests  upon  the  ground  that  he  would  be  guilty  of  a  fraud, 
or  at  least  would  have  caused  a  mistake  in  another  to  the  material 
alteration  of  his  position,  if  the  facts  were  not  as  represented,  and 
not  upon  the  ground  of  contract ;  therefore  it  is  not  required  that 
the  representation  should  be  in  writing  imder  the  statute  in  order 
to  charge  him  with  the. consequences  (m).  But  representations  of 
future  intentions,  as  of  making  a  settlement  or  will,  made  upon 
consideration  of  marriage,  if  intended  to  be  binding,  being  equiva- 
lent to  promises,  are  within  the  statute ;  consequently  writing  is 
necessary  to  establish  them,  notwithstanding  the  marriage  may 
have  taken  place  upon  the  faith  of  their  performance  (n) ;  for 
marria£;e  alone  does  not  constitute  such  part  performance  of  a 
parol  contract  as  will  take  it  out  of  the  operation  of  the  statute 
upon  equitable  groimds  (o). 


(/)  Montacule  v.  Maxtcetlj  1  P.  Wma. 
618 ;  1  Str.  236  ;  Caton  v.  Caiofiy  L.  B. 
1  Ch.  137;  34  L.  J.  G.  564;  affirmed 
L.  R.  2  H.  L.  127 ;  36  L.  J.  0.  886 ; 
Corerdale  Y.  JBaaticood,  L.  B.  16  £q.  121 ; 
42  L.  J.  C.  118. 

iff)  Luderi  y.  Anttey^  4  Ves.  601  ; 
ShadweU  y.  Shadwell,  9  G.  B.  N.  S.  169  ; 
30  L.  J.  0.  P.  146 ;  Viret  y.  Viret,  60 
Ij.  J.  G.  69. 

(A)  Ex  p.  WhiUhead,  14  Q.  B.  D.  419 ; 
64  L.  J.  Q.  B.  240 ;  Lathtoood  y.  Jermyn, 
12  0.  D.  774  ;  Be  Bowmm,  29  G.  D.  868 ; 
64  L.  J.  G.  960. 

(t)  Johfmn  y.  Brtigfe,  (1901)  1  Gh.  28 ; 


70L.  J.  C.  41. 

(Jc)  Me  Holland,  W.  N.  (1902)  90 ;  37 
L.  J.  N.  G.  241. 

(I)  MonteJSoH  v.  Montejhri,  1  W.  Bl. 
363 ;  I^eville  v.  mikinson,  1  Bro.  G.  G. 
643 ;  Mills  v.  Fox,  37  G.  D.  163  ;  67 
Lj.  J.  G.  66. 

(m)  See  ante,  p.  3. 

(n)  Hammertlet/  y.  De  Biel,  12  Gl.  & 
F.  46  ;  8  £.  B.  1312 ;  and  see  Jorden  y. 
Monei/,  6  H.  L.  G.  165;  23  L.  J.  G. 
866  ;  10  £.  B.  868 ;  Jte  Fiekua,  (1900) 
1  Gh.  331;  69L.  J.  G.  161. 

(o)  Colon  r.  CdUm,  tupra.  See  post, 
p.  203. 
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sale  of 
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Parol  lease. 
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lodging's. 


Equitable 
interests. 


Section  4.  Contract  or  sale  of  lands,  tenements  or  heredita  nents,  or 
any  interest  in  or  concerning  them, 

"  The  words  *  lands,  tenements,  and  hereditaments,'  in  that  sec- 
tion appear  to  me  to  have  been  used  by  the  legislature  to  denote  a 
fee  simple,  and  the  words  '  any  interest  in  or  concerning  them,* 
were  used  to  denote  a  chattel  interest  or  some  interest  less  than  the 
fee  simple  "  {p).     The  following  contracts  are  within  this  descrip- 
tion : — ^A  contract  to  give  or  take  a  lease  or  tenancy  of  a  house 
or  land  {q)  ;    or  to  assign  a  lease  or  tenancy  (r) ;    or  to  surrender  a 
tenancy  to  the  landlord  in  favour  of  another  (s) ;  or  merely  to  give 
up  possession  of  a  house  to  another  {t) ;  or  to  make  a  disposition  of 
land  by  will  (u) ;  or  the  sale  of  a  business,  together  with  possession 
of  the  premises  where  it  is  carried  on  (x)  ;  or  a  contract  to  procure 
a  lease  or  interest  in  land  for  another,  though  the  contractor  him- 
self has  no  interest,  and  acts  merely  as  agent  (y) ;  or  a  contract  for 
the  sale  of  debentures  which  create  a  floating  charge  on  lease- 
holds (s).     An  offer  to  sell,  and  the  exercise  of  an  option  to  pur- 
chase land  is  within  the  statute,  and  is  not  effectual  unless  made 
in  writing  signed  (a). — ^A  parol  lease  within  the  exception  of  sect.  2 
of  the  statute,  upon  entry  of  the  lessee,  is  valid ;  but  as  a  contract 
concerning  an  interest  in  land  it  is  within  the  above  description, 
and  no  action  can  be  brought  upon  it  against  the  lessee  for  not 
taking  possession  {h). — ^A  contract  for  the  exclusive  possession  of  a 
specific  part  of  a  house  or  premises,  as  the  ordinary  contract  for 
lodgings,  is  within   the  statute  (c)  ;    but  a  contract  for  a  mere 
licence  to  reside  in  or  use  premises,  or  a  specific  part  of  premises, 
not  involving  the  exclusive   possession,  as  a  contract  for  board 
and  lodging  in  the  house  of  another,  is  not  within  the  statute  {d). 

Equitable  interests  in  land  are  within  the  statute ;  as  the  interest 
of  a  purchaser  under  a  contract  of  sale,  or  of  a  lessee  under  an 
agreement  for  a  lease  {e) ;  the  beneficial  interest  in  a  mortgage  or 


{p)  PerlAiiXedaXey^.^EvaMy.RohertSy  24  L. 

9  B.  &  C.  at  p.  839.  E.  B. 

(q)  Mecheltn  v.  Wallaec,  7  A.  &  E.  49  ;  (y) 

6  L.  J.  K.  B.  217  ;  Vaughan  t.  Hancock,  39  L. 

3  C.  B.  766  ;  16  L.  J.  C.  P.  1.  (z) 

(r)  Buttemere  v.  Hayen,   6  M.  &  W.  744  ; 

466.  (a) 

(«)  Cocking  v.  Ward,  1  0.  B.  858  ;  15  wrigh 

L.  J.  C.  P.  245.  (b) 

(0  Kelly  T.  Webster,  12  C.  B.  283 ;  21  (c) 

L.  J.  C.  P.  163.  (d) 

(m)  Maddisoft  Y.  Alderaon,  8  Ap.  Ca.  29  L. 

467  ;  50  L.  J.  Q.  B.  466.  {e) 

{x)  Smart  v.  Jfarding,  15  C.  B.  662  ;  L.  J. 


J.  C.  P.  76 ;  Sodgton  y.  Johnton, 
&  E.  685 ;  28  L.  J.  Q.  B.  88. 

Horsey  v.  Graham,  L.  R.  6  C.  P.  9 ; 

J.  C.  P.  68. 

Driver  v.  Broad,  (1893)  1  Q.   B. 

63  L.  J.  Q.  B.  12. 

Birmingham    Canal    Co.    y.    Cari» 

t,  lie.  D.  421 ;  48  L.  J.  C.  652. 

See  ante,  p.  156. 

Edge  v.  Strafford,  1  C.  &  J.  391. 

Wright  Y.  Stavert,  2  E.  &  E.  721  ; 

J.  Q.  B.  161. 

Kelly  V.  Webster,  12  C.  B.  283  ;  21 

C.  P.  163. 
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charge  upon  land  (/) ;  an  equity  of  redemption  {g) ;  an  equitable       Ch.  V. 
charge  upon  rent  (A). — ^An  equitable  mortgage  by  deposit  of  title        *^'   ' 


deeds  is  an  exception ;  it  is  taken  out  of  the  statute  because  the  Equitable 
contract,  as  regards  the  deposit,  is  performed,  and  parol  evidence 
is  admissible  to  explain  the  possession  of  the  deeds  and  the  terms 
upon  which  they  are  held(»).  But  an  agreement  to  make  an 
equitable  mortgage  by  deposit  not  accompanied  by  a  transfer  of 
deeds  must  be  evidenced  by  writing  signed  (A-).  Also  further 
charges  upon  an  equitable  mortgage  by  deposit  are  not  within  the 
statute  and  may  be  created  without  writing ;  as  they  are  supported 
by  the  continued  possession  of  the  deeds  (/).  But  an  equitable 
mortgage  or  charge  cannot  be  established  without  writing  where 
the  alleged  mortgagee  is  already  in  possession  of  the  deeds  in 
another  right  {m).  Further  advances  cannot  be  charged  upon  a 
legal  mortgage  without  the  written  evidence  required  by  the 
statute ;  because  the  deeds  are  held  by  the  legal  mortgagee  in  right 
of  ownership  and  not  merely  as  depositee  (n). 

The  sale  of  emblements  or  crops  produced  by  cultivation, /;/rr^?/«  Sale  of 
industrialesy  though  in  a  growing  state  and  intended  to  remain  on 
the  land  until  maturity,  is  held  not  to  be  a  sale  of  any  interest  in 
land  within  this  section ;  but  it  is  held  to  be  a  sale  of  goods  within 
the  17th  section  of  the  statute  (since  repealed  and  replaced  by  the 
provisions  of  the  Sale  of  Goods  Act,  1893)  {o)  :  as  a  sale  of  a  grow- 
ing crop  of  corn  (j))  ;  or  of  a  growing  crop  of  potatoes  {q), — The  Natural 
sale  of  a  growing  crop  of  grass,  being  a  natural  produce  of  per-  ^^ropa. 
-manent  pasture,  not  included  in  the  description  of  emblements,  is 
a  contract  for  an  interest  of  land,  and  must  be  in  wiiting  (r).      So 
a  contract  for  the  sale  of  growing  trees  or  underwood  («),  and  for 
the  sale  of  the  growing  crop  of  fruit  on  fruit  trees  {t). — Where  the  Crops  sold 
growing  crops  are  sold  or  relinquished  with  the  possession  as  J^*^**^® 


emblements. 


(/")  Toppinr.  ZomaSf  16  C.  B.  146; 
24  ii.  J.  C.  P.  144. 

{ff)  MoMey  Y.  Johfiwn,  1  Ex.  255 ;  17 
L.  J.  Ex.  182. 

(A)  Ex  p.  Sail,  10  C.  D.  615 ;  48 
L.  J.  B.  79. 

(t)  Mwsel  v.  Ruuel,  1  Bro.  C.  C.  269 ; 
2  tVli.  &  T.  L.  C.  76. 

ik)  Exp,  Coombe,  4  Madd.  249. 

(/)  JameM  t.  Eiee,  5  B.  H.  &  G.  461  ; 
23  L.  J.  C.  819. 

(m)  Ex  p.  Eroderiek,  18  Q.  B.  D.  766  ; 
66  L.  J.  Q.  B.  635. 

(«)  Ex  p.  Hooper  J  1  Mer.  7 ;  19  Ves. 
477. 

(o)  Potty  p.  172.     See  Duppa  y.  Mayoj 


1  Wms.  Saiind.  at  p.  394,  n.  {ff) ;  Mar- 
shall  V.  Greeny  1  C.  P.  D.  35  ;  45  L.  J. 
C.  P.  153. 

(p)  Jones  V.  Flinty  10  A.  &  E.  753  ;  9 
L.  J.  Q.  B.  252  ;  see  Parke,  B.«  Rodwell 
V.  Phillipey  9  M.  &  W.  503  ;  11  L.  J.  Ex. 
217. 

(q)  Evans  v.  Roberts^  5  B.  &  C.  829. 

(r)  Crosby  v.  Wadsworth,  6  East,  602  ; 
Carrington  v.  Eoots^  2  M.  &  W.  248 ;  6 
L.  J.  Ex.  95. 

(«)  Seovell  V.  BoxaUy  1  Y.  &  J.  396 ; 
Teal  V.  Autyy  2  B.  &  B.  99. 

(0  Rodwell  V.  Phillips,  9  M.  &  W. 
501:  IIL.  J.  Ex.  217. 
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appmienants  of  the  land,  though  at  a  separate  yaluatioiiy  as  in 
contracts  between  landlord  and  tenant  or  between  an  oni^ing  and 
incoming  tenant,  in  which  there  is  no  interest  in  the  crops  created 
distinct  from  the  land,  the  contract  is  entire  and  concerns  an 
interest  in  land  within  the  statute  (u). — ^But  a  contract  for  the  sale 
of  crops  or  produce  of  land,  whether  emblements  or  not,  to  be 
delivered  or  taken  as  goods,  without  the  intention  of  passing  any 
interest  or  property  until  severance,  is  not  within  this  section,  but 
is  merely  a  sale  of  goods :  as  a  contract  for  the  sale  of  potatoes  or 
other  produce,  then  being  in  the  ground,  to  be  taken  by  the  buyer 
immediately  at  so  much  per  bushel  or  per  acre  (a-) ;  or  to  be  left 
and  taken  by  the  buyer  when  ripe  at  so  much  per  bushel  (y).  So 
a  contract  for  the  sale  of  the  timber  in  trees  when  standing,  at  so 
much  per  foot  or  at  a  fixed  price,  whether  to  be  cut  by  the  seller  or 
the  buyer  (a). 

A  contract  for  a  profit  d  prendre^  as  a  right  to  taking  game,  is 
within  the  statute  (a) ;  and  a  right  of  entering  upon  land  and 
taking  part  of  the  soil  {b).  A  sale  of  the  feed  of  a  pasture  to  be 
taken  by  the  cattle  of  the  buyer  is  a  profit  a  prendre  within  the 
statute ;  but  a  contract  by  the  owner  of  the  pasture  to  agist  cattle, 
that  is,  to  take  them  in  to  feed,  imports  no  interest  in  land  and  is 
not  within  the  statute  (c). 

A  contract  for  an  easement  over  land,  as  an  easement  of  light,  is 
within  the  statute  (rf). — But  a  contract  for  a  mere  licence  to  enter 
and  use  land,  importing  no  interest  in  the  land,  is  not  within  the 
statute  (^) ;  as  a  contract  for  the  use  of  a  graving  dock  for  the 
repair  of  a  ship ;  and  an  action  will  lie  for  not  admitting  the  ship 
into  the  dock  imder  such  contract,  though  not  in  writing  (/).  A 
licence  is  revocable,  unless  coupled  with  a  valid  grant  of 
property  {g) ;  as  in  the  case  of  a  sale  of  goods  lying  upon  the 
seller's  land  with  licence  to  the  buyer  to  enter  and  take  the  goods. 


(m)  Fahnouth  y.  Thofnas,  1  C.  &  M.  89 
2  L.  J.  Ex.  57.  See  Bills  of  Sale  Acts 
1878, 1882 ;  RoherUy.  Roberta,  13  Q.  B.  D 
794 ;  63  L.  J.  Q.  B.  313. 

{x)  Parker  y.  Staniland,  11  East,  362  j 
Warwick  y.  Bruce,  2  M.  &  S.  206. 

(y)  8axn$bury  y.  Matthews,  4  M.  &  W, 
343  ;   JFatta  y.  Fnend,  10  B.  &  C.  446. 

(z)  Smith  y.  Surman,  9  B.  &  C.  661 ; 
Marshall  r.  Oreen,  I  C.  P.  D.  36 ;  46 
L.  J.  C.  P.  163. 


(^  Smart  y.  Jones,  16  0.  B.  N.  S.  717 ; 
33  L.  J.  C.  P.  164. 

(e)  Jones  y.  Flint,  10  A.  Sc  E.  763 ;  9 
L.  J.  Q.  B.  262. 

(d)  MeManus  y.  Cooke,  85  G.  D.  681 ; 
66  L.  J.  G.  662. 

(f)  Wright  y.  Stavert,  2  E.  &  E.  721 ; 
29  L.  J.  Q.  B.  161. 

(/)   Wells y.Kinaston'Upon'Hull,lj.R. 
10  G.  P.  402 ;  44  L.  J.  G.  P.  267. 


{a)  Webber  y.  Zee,  9  Q.  B.  D.  316  ;  51  {p)  Per  eur.    Wood  y.   Leadbitter,   13 

L.  J.  Q  B.  486.  M.  k  W.  845.    See  ante,  p.  164. 
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in  which  case  the  seller  cannot  countermand  the  licence  (h) ;  but 
such  a  licence  is  not  implied  by  law  in  a  sale  of  the  goods  (t).  . 
Upon  the  sale  of  a  growing  crop  of  grass  by  parol  with  licence  to 
enter  to  cut  and  take  it,  the  licence  is  revocable  ;  because  the  seller 
cannot  be  charged  upon  such  a  contract  without  writing  (k).  A 
contract  for  the  sale  of  the  building  materials  of  a  hou^e,  to  be 
taken  down  by  the  buyer,  and  cleared  oS  the  ground  within  a 
certain  time,  was  held  to  be  a  contract  for  an  interest  in  land 
within  the  statute,  which  could  not  be  enforced  unless  evidenced 
by  writing  (/). 

By  the  common  law  chattels  afi^ed  to  land  became  part  of  the  Fixtures, 
freehold,  according  to  the  maxim,  "  quiequid  plantatur  solOy  solo 
cedit  *'  {pi).  But  this  rule  has  been  modified  so  as  to  give  effect  to 
rights  against  the  freeholder.  Thus,  where  a  mortgagor  was 
allowed  to  remain  in  possession,  it  was  held  that  the  mortgagee 
must  be  taken  to  have  acquiesced  in  his  making  agreements  for 
fixing  and  removing  fixtures  for  the  purposes  of  his  trade  (w).  But 
unless  the  mortgagee  can  be  bound  by  a  contract  express  or  implied 
to  permit  the  removal  of  fixtures,  then  the  maxim  applies  without 
qualification,  whatever  may  be  the  terms  on  which  the  chattels 
were  supplied  by  the  claimant  to  the  mortgagor  (o).  So  a  tenant  is 
entitled  to  remove  during  the  term  chattels  (conventionally  known 
as  tenant's  fixtures)  afiSxed  by  him  to  the  land(j9).  The  right 
which  the  tenant  thus  possesses  is  a  right  to  sever,  and  a  verbal 
contract  by  which  an  outgoiug  tenant  relinquished  the  right  to  his 
landlord  or  an  incoming  tenant  was  good,  because  it  did  not  relate 
to  an  interest  in  land,  nor  was  it  a  sale  of  "  goods,  wares,  and 
merchandise  "  within  sect.  17  of  the  Statute  of  Frauds  {q) ;  and 
would  seem  not  to  be  a  sale  of  goods  within  the  meaning  of 
sect.  4  of  the  Sale  of  Goods  Act,  1893  (to  be  hereafter  noticed), 
which  includes  under  the  term  "  goods  " — "  things  attached  to  or 
forming  part  of  the  land  which  are  agreed  to  be  severed  before  Eale 


I 


Ih)  WoodY.  Manley,  11  A.  &  E.  34. 

(i)  WiUiams  t.  Morris,  8  M.  &  W. 
488. 

(A)  Crothsf  r.  JFadsworih,  6  East,  602 ; 
(ktrnngton  y.  Booit,  2  M.  &  W.  248 ;  6 
L.  J.  Ex.  95. 

(I)  Lavery  v.  Turtell^  39  C.  B.  608; 
67  L.  J.  0.  670. 

(m)  Broome,  Legsl  Maxims,  7th  ed. 
306. 

(»)  Gwgh  y.    Wood,  (1894)  1   Q.  B. 


713  ;  63  L.  J.  Q.  B.  664. 

(o)  Mohson  V.  Gorrxnge,  (1897)  1  Ch. 
182;  66  L.  J.  C.  114. 

(p)  Elwes  y.  Uaw,  3  East,  38;  2 
Sm.  L.  0.  10th  ed.  183.  See  Mean 
y.  Callender,  (1901)  2  Ch.  o88 :  70 
L.  J.  C.  621 ;  Leigh  v.  Taylor,  (1902) 
A.  C.  167  ;  71  L.  J.  C.  272. 

(q)  Hallen  y.  Munder,  1  C.  M.  &  R. 
266 ;  3  L.  J.  Ex.  260 ;  Lee  y.  Gaskell, 
1  Q.  B.  D.  700 ;  46  L.  J.  Q.  B.  640. 
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or  under  the  contract  of  sale  "  (r).  Unless  fixtures  were  removed 
during  the  term,  they  acquired  the  quality  of  land,  and  a  lioenoe 
by  a  landlord  to  an  outgoing  tenant  to  enter  after  the  detennina« 
tion  of  his  term  and  sever  them  would,  at  any  rate  at  law,  have 
required  the  solemnity  of  a  deed  («).  After  severance,  fixtures  are 
chattels  (^).  The  provisions  of  the  Bills  of  Sale  Act,  1878, 
require  the  registration  of  bills  of  sale  of  fixtures  when  separately 
assigned  or  charged  (w). 

A  contract  by  a  landlord  pending  a  lease  to  lay  out  money  in 
buildings,  repairs,  or  improvements  is  not  within  the  statute, 
because  the  buildings  become  part  of  the  land  demised  and  confer 
no  additional  interest  on  the  tenant ;  and  a  contract  by  the  tenant 
to  pay  an  additional  sum  with  the  rent  is  not  within  the  statute, 
unless  the  sum  is  charged  upon  the  land  as  rent,  so  as  to  enlarge 
the  interest  of  the  landlord  (^).  A  collateral  agreement  that  in 
consideration  of  accepting  a  lease  or  tenancy  upon  certain  terms 
the  landlord  will  do  repairs  or  put  in  furniture  is  not  within  the 
statute,  because  not  importing  any  obligation  to  take  or  give  the 
lease  or  tenancy  (y). 

A  contract  of  partnership  is  not  brought  within  the  statute 
merely  by  reason  that  the  object  of  the  partnership  involves  the 
possession  and  use  of  land ;  though  in  the  result  it  may  confer  an 
interest  in  the  real  assets  acquired  under  it  (s) .  But  a  contract  for  a 
partnership  in  a  mine  belonging  to  one  of  the  contracting  parties, 
which  would  give  the  other  party  an  interest  in  the  mine,  was  held 
to  be  within  the  statute  (a).  Where  the  real  property  of  a  partner* 
ship  is  vested  in  the  partners,  for  a  legal  or  equitable  estate,  the 
interest  of  each  partner  is  during  the  partnership  an  interest  in 
land  within  the  statute  (J) ;  and  an  agreement  to  withdraw  from  a 
partnership,  importing  that  the  retiring  partner  must  assign  to  the 
continuing  partners  his  share  in  the  real  assets,  must  be  evidenced 
by  writing.     But  if  the  real  estate  be  held  by  some  of  the  partners, 


(r)  Sale  of  Goods  Act,  1893  (56  & 
67  Vict.  c.  71),  B.  62. 

(«)  Jtofey  V.  BtwlersoHf  17  Q.  B.  574 ; 
21  L.  J.  Q.  B.  49. 

(0  Dalian  v.  IFTtilem,  3  Q.  B.  961; 
12  L.  J.  Q.  B.  55. 

(ii)  He  Yates,  38  C.  D.  112  ;  57  L.  J.  C. 
697  ;  SuraU  v.  Kat.  Pror.  Bank,  (1894) 
1  Ch.  686  ;  63  L.  J.  C.  270  ;  Re  Brooke, 
(1894)  2  Ch.  COO ;  64  L.  J.  C.  21. 

(x)  Bonellan  v.  Bead,  3  B.  &  Ad.  899 ; 


I  L.  J.  K.  B.  269. 

{y)  Mann  v.  Nunn,  43  L.  J.  C.  P.  241 ; 
AngellY.  Duke,  L.  B.  10  Q.  B.  174;  44 
L.  J.  Q.  B.  78. 

[z)  Dale  T.  Hamilton,  5  Hare,  369 ; 
Be  De  NieoU,  (1900)  2  Ch.  410 ;  69  L.  J. 
C.  680. 

(a)  Caddiek  ▼.  Skidmore,  2  B.  &  J.  52 ; 
27  L.  J.  C.  153. 

(A)  Gray  v.  Smith,  43  C.  D.  203 ;  59 
L.  J.  C.  145. 
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or  by  other  persoiis,  upon  trust  for  partnership  purposes  only,  and  Ch.  V. 
the  partners,  as  such,  have  no  interest  except  in  a  share  of  the  ^^'  '  _ 
profits  made,  the  interest  of  a  partner  is  not  an  interest  in  land 
within  the  statute  (c)  ;  as  the  share  of  a  partner  in  a  cost  book 
mining  company  (d).  Upon  the  dissolution  of  a  partnership  there 
is  an  implied  trust  for  conversion  of  the  assets  into  money,  for  the 
purpose,  after  paying  the  partnership  debts,  of  distribution  amongst 
the  partners,  and  the  share  of  each  is  considered  as  personal 
estate  {e). 

Shares  in  joint  stock  companies,  or  other  incorporated  bodies  Shares  in 
holding  real  estate  for  the  purposes  of  their  trade  or  business,  are  hoSinK^and. 
generally  such  as  to  give  the  shareholders  no  interest  in  the  land, 
but  only  a  share  of  the  profits  made,  and  are  therefore  not  within 
the  statute  (/) ;  as  shares  in  a  railway  company  (</).  By  the  Acts 
for  the  regulation  of  joint  stock  companies  it  is  provided  in  general 
terms  that  the  shares  shall  be  personal  estate  and  not  of  the  nature 
of  real  estate,  and  therefore  they  are  not  within  the  statute  (h). 
And  shares  of  the  above  kinds  are  not  within  the  description  of 
"goods"  contained  in  sect.  62  of  the  Sale  of  Goods  Act,  1893  (i). 

Section  4.  Agreement  that  is  not  to  be  performed  icithin  the  space  of 
one  year  from  the  making  thereof 

This  description  comprises  contracts  which  are  incapable  of  being  Agreement 
completely  performed  within  the  year  {k)  :  as  a  contract  to  take  in  ^Jfo^ed 
&  literary  work  to  be  published  periodically  in  parts  extending  over  within  a 
more  than  a  year,  and  to  be  paid  for  as  the  parts  are  delivered  (/) ; 
a  contract  to  pay  an  annuity  for  five  years  (;n). — A  contract  of 
service  for  a  term  of  more  than  a  year  is  within  the  statute  («) ;  so 
a  contract  for  a  year's  service,  to  commence  at  a  future  day  (p)  ; 
but  it  has  been  said  that  a  contract  for  a  year's  service  to  commence 
the  next  day  is  not  within  the  statute,  because  the  day  of  making 


{e)  Per  mr,  Watson  v.  Spratley,  10  Ex. 
222  ;  24  L.  J.  Ex.  53. 

{d)  Wataon  v.  Spratley^  tupra  ;  Buoell 
T.  Jeuop,  18  C.  B.  336  ;  25  L.  J.  G.  P. 
199. 

W  -£«**  ▼.  Craddock,  3  P.  Wma.  158  ; 
2  Wh.  &  T.  L.  0.  962.  See  the  Partner- 
ship Act,  1890,  8.  22. 

(/)  Fer  eur,  Watson  v.  Spratleyy  supra. 
See  Bulmer  v.  NorriSy  30  L.  J.  C.  P.  25. 

ig)  Bradiey  v.  Holdsworth,  3  M.  &  W. 
422  ;  Tempest  y.  Kibier,  3  C.  B.  249. 

(A)  See  the  Companies  Clauses  Con- 
solidation Act,  1845  (8  &  9  Viot.  c.  16), 


s.  7  ;  the  Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  22 ;  and  see  Bradley  y. 
Soldsworihf  supra, 

(i)  See  post,  p.  171. 

(k)  Peter  y.  Compton,  Skinn.  353 ;  1 
Sm.  L.  C.  303. 

(I)  Boy  dell  v,  Drummond,  11  East,  142; 
Mavor  y.  Pyne,  3  Bing.  285. 

(m)  Sweet  y.  Lee,  3  Man.  &  G.  452. 

(«)  Oiraud  y.  Biehmond^  2  C.  B.  835  ; 
15  L.  J.  C.  P.  180. 

(o)  Britain  y.  Bossiier,  11  Q.  B.  D. 
123  ;  48  L.  J.  Q.  B.  362. 
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the  contract  is  not  reckoned  (p).  Where  the  parties  after  a  yearly 
hiring  continue  the  service  without  express  agreement,  a  fresh 
hiring  for  a  year  is  implied  from  the  expiration  of  the  first  year, 
which  is  not  within  the  statute  (q), — An  agreement  for  a  lease  for 
more  than  a  year,  or  for  a  year  commencing  at  a  future  day  is 
within  the  statute,  and  must  be  in  writing ;  though  an  actual  lease 
for  a  term  within  the  exception  of  the  2nd  section  may  be  made  by 
parol  (r). 

Contracts  which  may  possibly  be  performed  within  the  year  are 
not  within  the  statute  :  as  a  contract  to  pay  a  sum  of  money  to  a 
person  on  the  day  of  his  marriage,  though  the  marriage  did  not 
take  place  within  a  year  (5) ;  a  contract  to  leave  money  by  will  (t) ; 
and  a  promise  by  a  person  that  his  executor  shall  pay  a  sum  of 
money  (w).  A  promise  by  a  person  to  pay  another  so  much  a 
year  for  the  maintenance  of  his  children  was  held  not  to  be  within 
the  statute  because  not  binding  for  any  definite  time,  but  continu* 
ing  only  so  long  as  both  parties  pleased  (x).  So  an  agreement 
between  husband  and  wife  for  a  separation,  and  for  the  husband 
to  allow  the  wife  a  weekly  sum  for  the  maintenance  of  herself  and 
children,  was  held  not  to  be  within  the  statute  (y). 

Contracts  which  may  be  performed  within  the  year  on  one  side 
only,  though  they  cannot  be  performed  within  the  year  on  the 
other  side,  are  not  within  the  statute  (z)  ;  as  a  coniract  for  the  sale 
of  goods  to  be  delivered  in  six  months,  and  to  be  paid  for  in 
eighteen  months  {a),  A  contract  for  the  sale  and  assignment  of  a 
patent,  to  be  paid  for  by  instalments  extending  beyond  a  year,  is 
not  within  the  statute,  because  it  may  be  performed  by  the  seller 
within  the  year  {b).  So,  a  contract  between  a  landlord  and  tenant 
for  the  landlord  to  lay  out  50/.  in  improvement  of  the  premises,  no 
time  being  fixed  for  so  doing,  and  the  tenant  to  pay  5/.  a  year  in 
addition  to  the  rent  during  the  remainder  of  the  term,  was  held 
not  within  the  statute  (c).     A  contract  to  execute  a  lease  for  a 


(p)  Willea,  J.,  Catrtkom  v.  Cordret/y 
13  C.  B.  N.  S.  406 ;  32  L.  J.  C  P.  162  ; 
see  Britain  y,  JRosiitery  supra. 

(g)  Beetton  v.  CollyeTy  4  Bing*.  309. 

(r)  Boltofi  V.  Tomlin,  5  A.  &  £.  850 ; 
6  L.  J.  K.  B.  46. 

(«)  Feter  v.  Comptmy  Skinner,  363 ;  1 
Sm.  L.  G.  303. 

(0  Ffinton  V.  EmhlerSy  3  Burr.  J  278; 
Ridley  v.  Bidleyy  34  L.  J.  0.  462. 

iu)   WelU  V.  SortWy  4  Bing.  40. 

\x)  Ktwtclman  y.  Bluett,  L.  R.  9  Ex. 
307  ;  43  L.  J.  Ex.  160 ;  Souch  ▼.  Stratc- 


bHdgey  2  0.  B.  808 ;  16  L.  J.  C.  P.  170. 

(y)  Maegregw^,  Macgregory  21 Q.  B.  D. 
424 ;  67  L.  J.  Q.  B.  691. 

{z)  Cherry  v.  Heming,  4  Ex.  631 ; 
Miles  y.  iVVtr  Zealand  Co,y  32  G.  D.  266 ; 
65  L.J.  G.  801. 

{a)  Abbott,  J.,  BraeegirdU  y.  Heald^ 
1  B.  &  Aid.  727. 

{b)  Cherry  y.  Memingy  4  Ex.  631 ; 
Smith  V.  Neale,  2  C.  B.  N.  S.  67 ;  26 
L.  J.  G.  P.  143. 

ie)  Donellan  y.  Bead^  3  B.  &  Ad.  899  ; 
1  L.  J.  K.  B.  269. 
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term  of  years,  upon  a  parol  agreement  of  the  lessor  to  keep  down      Ch.  V. 

the  game  daring  the  term,  was  held  to  be  taken  out  of  the  statute L_L-^ 

by  the  execution  of  the  lease  (d). 

A  contract  which  cannot  be  performed  within  the  year  is  not  ContnwiU 
taken  out  of  the  statute  by  reason  that  it  may  be  defeated  or  put  ^^"^^^ 
an  end  to  within  the  year :  as  a  contract  for  the  hire  of  a  carriage  year, 
from  a  coachmaker  for  five  years  for  an  annual  payment,  but 
which  by  the  custom  of  the  trade  is  determinable  at  any  time 
within  that  period  on  payment  of  a  year's  hire  (e) ;  a  contract  of 
service  for  a  term  of  more  than  a  year,  though  determinable  by 
notice  within  a  year  (/). 

Contract  for  the  sale  of  any  goods  for  the  price  of  ten  pounds  sterling 
or  upwards. 

The  material  provisions  of  the  Sale  of  Goods  Act,  1893,  relating  Contract  for 
to  the  proof  of  contracts  are  contained  in  sect.  4,  which  is  in  these  «o^|J/ 
terms :  "  (1)  A  contract  for  the  sale  of  any  goods  of  the  value  of 
ten  pounds  or  upwards  shall  not  be  enforceable  by  action  unless 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  contract, 
or  in  part  payment,  or  unless  some  note  or  memorandum  in 
writing  of  the  contract  be  made  and  signed  by  the  party  to  be 
charged  or  his  agent  in  that  behalf.  (2)  The  provisions  of  this 
section  apply  to  every  such  contract,  notwithstanding  that  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or  may  not 
at  the  time  of  such  contract  be  actually  made,  procured,  or  pro- 
vided, or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same  fit  for 
delivery.  (3)  There  is  an  acceptance  of  goods  within  the  meaning 
of  this  section  when  the  buyer  does  any  act  in  relation  to  the  goods 
which  recognises  a  pre-existing  contract  of  sale,  whether  there  be 
an  acceptance  in  performance  of  the  contract  or  not."  And  by 
sect.  62  the  expression  ^' '  goods '  includes  all  chattels  personal 
other  than  things  in  action  and  money.  .  .  .  The  term  includes 
emblements,  industrial  growing  crops,  and  things  attached  to  or 
forming  part  of  the  land  which  are  agreed  to  be  severed  before 
sale  or  under  the  contract  of  sale."      These  provisions  replace 

(lO  Erskine  y.  Adeane,  L.  B.  S  Ch.       see  Barber  y.  Callow,  2  C.  P.  D.  008. 
766 ;  42  L.  J.  C.  849.  (/)  J>ob»oH  v.  Collis,  1  H.  &  N.  81 ; 

{e)  Bireh  y.  Liverpool,  9  6.  &  C.  892  ;       25  L.  J.  Ex.  267. 
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sect.  17  ol  the  Statute  of  Frauds  and  sect.  7  of  the  9  Geo.  4,  c.  14 
(commonly  called  Lord  Tenterden's  Act). 

If  no  price  be  fixed  in  the  contract  to  determine  the  value,  it  is 
a  question  of  fact  whether  the  goods  sold  are  of  the  value  of  ten 
pounds,  so  as  to  bring  the  contract  within  the  statute  (r;).  A.  oon- 
tract  of  sale  at  a  certain  price  ia  not  taken  out  of  the  statute  by 
reason  of  the  price  being  enhanced  by  the  carriage  and  delivery  of 
the  goods  at  a  certain  place  {h).  But  the  emplojTnent  of  a  carrier 
as  an  agent  to  buy  goods,  and  to  cany  and  deliver  them  to  tlie 
employer  is  not  a  contract  within  the  statute  (i). 

The  inclusion  of  emblements  or  growing  crops  (k),  and  of  things 
attached  to  or  forming  part  of  the  land  which  are  agreed  to  be 
severed  before  sale  or  under  the  contract  of  sale  {t) ,  in  the  definition 
of  goods  ia  merely  confirmatory  of  the  older  law.  Where  an  out- 
going tenant  relinquishes  his  right  to  remove  fixtures  to  the  landlord 
or  to  an  incoming  tenant  for  a  valuation,  the  contract  is  not  a  con- 
tract concerning  an  interest  in  land  within  sect.  4  of  the  Statute 
of  Frauds,  as  before  mentioned,  nor  is  it  apparently  within  sect.  4 
of  the  Sale  of  Goods  Act,  1893,  if  no  severance  of  the  ohattels 
from  the  land  be  contemplated  {m). — Shares  in  a  joint  stock  banking 
company  are  c/iosfs  in  aclion{n),  and  expressly  excluded  from  the 
definition  of  "goods"  in  sect.  62,  as  set  out  above.  For  the 
eame  reason  railway  shares  (o)  and  bonds  of  a  foreign  govern- 
ment (p)  arc  not  within  the  section. 

A  contract  for  work  and  labour  expended  in  making  goods  with 
the  materials  of  the  employer  is  not  a  sale  of  goods  within  the 
statute  (j).  A  contract  for  a  person  to  work  up  his  own  materials 
in  making  an  article,  and  to  deliver  it  completed,  may  be  noontract 
for  work  and  labour  and  the  materials  incident  to  the  employment 
or  a  contract  for  the  sale  of  goods,  according  to  the  circum- 
stances (r)  :  thus  a  contract  for  contriving  a  machine  for  a  certain 
purpose  (s),  a  contract  with  a  printer  to  print  a  book  (f),  are  con- 
tracts for  work  and  labour  and  materials,  and  not  for  the  sale  of 


Ijl)  Karman  v.  Seete,  18  C.  B.  581 
25  L.  J.  C.  P.  257 :  poit,  p.  173. 

(A)  Artev  V.  Emrry,  4  M.  4  S.  26L'. 

(i)   OMold-v.  CanlOH,  I  Binjr.  3flfl. 

(A)  Eiam  V.  Saitrls,  5  B.  &  C,  82E 
ad  Becaiile,  p.  165. 

(/)  See  nnlf,  p.  16T. 

(«i)  Soei.«(f.  p.  167. 

(n)  Humth  V.  MilcJiell,  11  A.  &  I 
)S:  9L.  J.  Q.  B.  29. 

(o)   Ttmpnt  V.   KUner.   3  C.   B.   219 


Boalby  v.  Sell,  3  C.  B.  281  ;  Knight  v. 
Barber,  16  M.  i  W.  66  ;  eoea«(^p.  169. 

(p)  Etsttllim  T.  Sisgrr;  1  Ei.  856. 

(j)  Bayley,  J.,  Alkinton  t.  BrII,  8 
B.  &  C.  283. 

{r)  Lee  v.  GHJKn,  1  B.  i  8.  272  ;  30 
L.  J.  Q.  B.  252. 

(.)  Grafton  v.  Armilagt,  2  C.  B.  336 ; 
15L.  J.  C,  P.  20. 

{()  Clay  ■>.  rala,  1  H.  &  N.  73 ;  2S 
L.  J.  Ex.  237. 
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goods.    On  the  other  hand,  a  contract  for  the  manufacture  and      ^Ch.  V. 
delivery  of  a  machine  («),  a*  contract  with  a  miller  for  the  delivery  . 
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of  flour  (:f),  or  with  any  manufacturer  for  the  delivery  of  the  Contractafor 
produce  of  his  manufacture  (y),  a  contract  to  make  a  set  of  artificial  ^^^  ^  ^ 
teeth  (z),  a  contract  with  an  artist  for  a  work  of  art  (a),  to  be 
delivered  when  completed,  are  not  contracts  for  work  and  labour, 
but  for  the  sale  of  goods. 

A  contract  for  the  SEtle  of  several  articles,  the  value  of  which  Contract 
collectively  is  above  ten  pounds,  though  the  value  of  each  article  geveraf  ^ 
may  be  less  than  ten  pounds,   is  within   the  statute  (b).    And  abides, 
whether  a  sale  of   several  articles  at  the  same  time  forms  one 
contract  or  several  is  a  question  of  fp.ct  depending  upon  the  ciroum- 
Btanoes(c).     Where  the  prices  are  agreed  upon  with  reference  to 
taking  the  several  articles  together,  there  is  one  contract  including 
all;  and  such  would  be  the  presumption  from  a  joint  order  for 
several   articles,  unless  explained  (r/).      A  purchase  of    various 
articles  in  a  shop  on  one  occasion  at  separate  prices  is  presump- 
tively one  contract,  and  if  above  the  value  of  ten  pounds,  is  within 
the  statute  (e).     And  an  order  for  goods  comprising  some  ready 
made,  and  some  to  be  made  and  delivered  at  a  future  time,  pre- 
sumptively  constitutes    one   contract,   so  that  the  delivery   and 
acceptance  of  the  former  is  a  part  acceptance  of  the  whole  (/)  ; 
but  where  a  person  gave  an  absolute  order  for  some  goods,  and  at 
the  same  time  made  an  offer  for  others,  which  was  reserved  for 
consideration,  and  afterwards  the  seller  sent  all  the  goods  together, 
it  was  held  that  there  was  not  one  complete  contract,  and  the 
buyer  might  accept  the  goods  ordered  and  refuse  the  rest  (g). — At  sale  by 
a  sale  by  auction  there  is  primd  facie  a  distinct  contract  in  respect  a^ic^o"- 
of  each  lot  sold  {h).     The  parties  may  subsequently  combine  the 
sales  of  the  several  lots  by  entering  them  together  in  writing  as 
one  contract  (/). — ^No  distinction  is  made  in  regard  to  the  occasion 


(m)  Atkinson  v.  Bell,  8  B.  &  C.  277 ; 
see  Grafton  v.  Armitage,  supra, 

(x)  Garbutt  r.  Watson,  6  B.  &  Aid. 
613. 

iy)   Wilka  v.  Atkinson,  6  Taunt.  11. 

(s)  Lee  T.  Griffin,  1  B.  &  S.  272 ;  30 
L.  J.  Q.  B.  252. 

(«)  Isaacs  V.  Hardy,  1  Cab.  &  E.  287. 

\b)  Baldey  v.  Parker,  2  B.  &  C.  37. 

(e)  Champion  v.  Short,  1  Camp.  63  ; 
BaiUy  y.  Sweeting,  9  C.  B.  K.  S.  843  ; 
30  L.  J.  C.  P.  160. 

(rf)  Elliott  V.  Thomas,  3  M.  &  W.  170 ; 
7  ii.  J.  Ex.  129. 


(v)  Baldey  ▼.  Parker,  supra, 

if)  Scottv. Eastern  Co.Ry.,  12  M.  & W. 
33 ;  13  L.  J.  Ex.  14  ;  Bailey  v.  Sweeting, 
supra ;  Jenner  v.  Smith,  L.  R.  4  C.  P. 
270. 

iff)  Price  V.  Zea,  1  B.  &  C.  156. 

(A)  Sale  of  Ooods  Act,  1893,  s.  68; 
Emtnerson  v.  Ueelis,  2  Taunt.  38 ;  Boots 
V.  Dormer,  4  B.  &  Ad.  77  ;  JFatling  y. 
Horwood,  12  Jur.  48. 

(t)  Franklyn  v.  Latmnd,  4  C.  B.  637 ; 
16  L.  J.  C.  P.  224  ;  see  Bigg  v.  Whiik- 
ing,  14  C.  B.  196. 
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Paet  I.  of  the  contract ;  a  sale  by  public  auction,  equally  with  a  sale  by 
private  contract,  and  whether  the  auction  be  of  land  or  of  goods,  is 
subject  to  the  statute  (a). 
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promise  charged — agreement  oi  party  charged — memorandum 
varying  from  the  contract 177 

Signature  by  the  party  charged — mode  of  signature — signature 
by  one  party  only 182 

Signature  by  agent — authority  of  agents — revocation  of  authority 
— agent  signing  as  principal    • 185 

Acceptance  and  receipt  of  goods — receipt  by  carrier  or  agent — 
constructive  delivery  and  receipt 188 

Acceptance  and  receipt  of  part  of  goods  sold — ^under  several 
contracts % 194 

Earnest  and  part  payment   «..•..  •  • . .  • 195 

Forms  It  is  purposed  here  to  treat  first  of  the  requirements  of  the 

statute.  ^  statute  of  Frauds  and  the  Sale  of  Goods  Act,  1893,  respecting  the 
note  or  memorandum  in  writing,  and  then  to  treat  in  order  of  the 
other  modes  of  exception,  namely,  the  acceptance  and  receipt  of 
part  of  the  goods  sold,  and  the  giving  of  something  in  earnest  or 
in  part  payment.  It  may  he  mentioned  that  the  statutory  require- 
ments respecting  the  note  or  memorandum  in  writing,  presorihed  hy 
the  4th  and  17th  (the  latter  now  replaced  hy  the  4th  section  of  the 
Sale  of  Goods  Act,  1893)  sections  of  the  Statute  of  Frauds,  were 
the  same  in  effect  {a).  The  formalities  of  writing  and  signature 
by  the  parties  or  their  agents,  required  by  the  1st  and  3rd  sections 
for  the  creation  or  assignment  of  estates  and  interests  in  land  are 
expressed  in  similar  terms  (ft). 

Kemorandum  If  the  parties  have  originally  made  their  contract  in  writing, 
that  writing  alone  contains  the  contract  by  virtue  of  their  agree- 

(z)  Blagden  v.  Bradbear,  12  Ves.  466 ;  UriU^  20  C.  D.  93 ;  61  L.  J.  C.  856  ; 

^.^  ^^^^i^"^^' >}J^:.  ^cf-  2?^'  -^«^«  ▼•  -Z>»xoii,  22  Q.  B.  D.  367;  68 

vrwthy  T.  &Ao/*W,  2  B.  &  Cf.  946.  ii.  J.  Wfc.  iJ.  161. 

(a)  Jesael,  M.  R.,  Shm-dlow  y.  Cot-  {b)  Anie^  p.  165. 
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ment  to  that  effect  {c) ;  and  it  also,  if  signed  by  the  party  charged, 
supplies  a  sufficient  note  or  memorandum  of  the  contract  for  the 
purpose  of  the  statute.  If  they  have  not  made  their  contract  in 
writing,  the  party  seeking  to  charge  the  other  with  it  must  resort 
to  some  writing  signed  by  him  containing  the  terms  of  the  contract 
charged,  in  order  to  satisfy  the  statute.  If  an  original  memo- 
randum is  lost,  the  contents  may  be  proved  by  secondary  evidence ; 
and  the  construction  of  the  contents  so  proved  is  for  the  court,  as 
in  the  case  of  the  original  document  (rf)- — "Where  a  memorandum  When  to  be 
in  writing  is  to  be  proved  as  a  compliance  with  the  statute,  it  differs  "**^®* 
from  a  contract  in  writing  in  that  it  may  be  made  at  any  time  after 
the  contract,  if  before  the  action  ;  and  any  number  of  memoranda 
may  be  made,  all  being  equally  originals  "  (e).  And  in  the  case  of 
an  agreement  within  the  statute  made  in  consideration  of  marriage, 
a  memorandum  made  after  the  marriage  is  sufficient  (/).  But 
a  memorandum  made  after  the  commencement  of  an  action  is  not 
sufficient  to  maintain  that  action  (ff). 

The  following  notes  and  memoranda  have  been  held  sufficient  to  Writings 
satisfy  the  statute: — ^A  letter,  the  contents  of  which  express  the  gnffij-ient, 
terms  of  the  contract,  or  refer  to  a  document  which  expresses  them  (A) ; 
an  invoice  or  bill  of  parcels  signed  by  the  party  to  be  charged  (t) ; 
a  receipt  containing  the  terms  of  the  agreement,  though  not 
admissible  as  evidence  of  payment  for  want  of  a  stamp  (k) ;  an 
order  book  of  a  tradesman  containing  a  list  of  articles  bought  or 
sold  and  signed  by  the  buyer  or  the  seller ;  and  if  signed  by  himself, 
it  will  be  sufficient  to  charge  him,  although  kept  in  his  own  posses- 
sion (/) ;  a  letter  written  and  signed  by  one  of  the  contracting 
parties  addressed  to  his  own  agent,  and  containing  the  terms  of  the 
contract  (m) ;  the  written  and  signed  instructions  delivered  to  the 
clerk  of  a  telegraph  office,  in  pursuance  of  which  he  sent  a  telegram 
referring  to  the  offer  of  a  contract  and  accepting  it  (n) ;  a  recital  in 


(r)  ^nte^  p.  119. 

{d)  Haydon  t.  IFilHami,  7  Bing.  163. 
See  ante,  p.  143. 

{e)  £rle,  J.,  SUretcright  y.  ArehibaUl, 
17  Q.  B.  107  ;   20  L.  J.  Q.  B.  631 
Parke,  B.,  EobtrU  t.  Tucker,  3  Ex.  641 
Bailey  y.  Stcaeting,  9  G.  B.  N.  S.  843 
aO  L.  jr.  C.  P.  160. 

(/)  Me  Holland,  W.  N.  (1902)  90;  37 
L.  J.  N.  C.  241. 

is)  BiU  T.  Bament,  9  M.  &  W.  36  ;  U 
L.  J.  Ex.  81  ;  Lueat  v.  Dixon,  22  Q.  B. 
D.  367;  68  L.  J.  Q.  B.  161. 

(h)  Jackwn  r.  Lowe,  1  Bing.  9 ;  Bailey 
V.  Stceetiny,  9  C.  B.  N.  S.  843 ;  30  L.  J. 


C.  P.  150. 

(i)  Schneider  v.  2forris,  2  M.  &  S.  286  ; 
Durrell  t.  Evans,  1  H.  &  C.  174  ;  31 
L.  J.  Ex.  337 ;  see  Murphy  v.  Boe$e, 
L.  ft.  10  Ex.  126  ;  44  L.  J.  Ex.  40. 

{k)  Evant  v.  Frothcro,  1  D.  M.  &  G. 
672. 

if)  Johnson  v.  Dodyson,  2  M.  &  W. 
663 ;  6  L.  J.  Ex.  185  ;  Sari  v.  Bour- 
dillon,  1  C.  B.  N.  S.  188  ;  26  L.  J.  0.  P. 
78. 

(m)  Gibson  v.  Holland,  L.  R.  1  C.  P.  1 ; 
35  Xj.  J.  C.  P.  6. 

(n)  Godwin  Yr Francis,  L.  R.  5  C.  P. 
296;  39  L.  J.  C.  P.  121. 
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Pabt  I.  a  Will  (o) ;  an  affidavit  in  Chancery  proceedings  concerning  another 
matter,  containing  the  terms  of  agreement  (p) ;  the  minutes  of  a 
hoard  meeting  of  a  company  signed  hy  the  chairman  containing  an 
entry  of  a  draft  agreement  and  of  a  resolution  of  the  board  that  it 
Broker's  sale  should  be  signed  (^). — The  bought  and  sold  notes  of  a  broker 
signed  and  delivered  by  him  on  behalf  of  his  principals  constitute 
presumptively  the  original  contract;  they  are,  or  should  be  identical; 
and  they  are  equally  originals,  the  words  "  bought  '*  and  "  sold  " 
being  correlative  and  equally  describing  the  contract  of  sale ;  so 
that  if  one  of  the  notes  be  produced  it  is  sufficient  to  charge  either 
party,  whether  he  be  charged  as  buyer  or  seller,  as  it  will  be  pre- 
sumed that  the  other  agrees  with  it  (r).  If  the  notes  differ  in  any 
material  point  there  is  no  binding  contract  (s).  In  the  absence  or 
insufficiency  of  the  bought  and  sold  notes,  the  entry  of  the 
contract  in  the  broker's  own  book  signed  by  him  is  sufficient  to 
satisfy  the  statute  (t). 


Memorandum 
contained  in 
several 
writings. 


The  note  or  memorandum  may  consist  of  several  writings,  if 
sufficiently  connected  by  internal  reference  either  direct  or  inferen- 
tial ;  and  extrinsic  evidence  is  admissible  to  apply  the  references 
and  to  identify  the  writings  referred  to  («/).  Thus  a  correspon- 
dence between  the  parties  by  letters  sufficiently  connected  together 
by  their  contents,  and  containing  or  referring  to  documents  con- 
taining the  terms  of  the  contract,  constitutes  a  sufficient  note  in 
writing  (a-),  A  letter  acknowledging  an  agreement  according  to 
"  instructions  "  given  to  a  solicitor,  where  parol  evidence  was  ad- 
mitted to  identify  the  instructions  (i/).  So  a  letter  referring  to 
"  our  arrangement,"  which  was  identified  with  a  previous  memo- 
randum of    terms  (z) ;    and    a    guarantee   of    "  the   promissory 


(o)  Be  Roj/le,  (1893)  1  Ch.  84  ;  62  L.  J. 
C.  182. 

(p)  Barkworth  v.  Young,  4  Drew.  1  ; 
26  L.  J.  C.  167 ;  Lucas  v.  Bixon^  supra, 

{(f)  Jones  V.  Viciorxa  Graving  Dock,  2 
Q.  B.  D.  314  ;  46  L.  J.  Q.  B.  219. 

(r)  Goom  v.  JJlah,  6  B.  &  C.  117  ; 
Parton  v.  Crofts,  16  C,  B.  N.  S.  11  ;  33 
L.  J.  C.  P.  189. 

(a)  Grafit  V.  Fletcher,  6  B.  &  C.  436  ; 
Gregson  v.  liuck,  4  Q.  B.  737  ;  Sicvacright 
V.  Archibald,  17  Q.  B.  103 ;  20  L.  J. 
Q.  B.  629. 

(t)  Parke,  B.,  Thorntoti  v.  Charles,  9 
M.  &  W.  807  ;  Pitts  V.  Beckett,  13  M.  & 
"W.  746  ;  Sievewright  v.  Archibald^  supra; 


Thompson  v.  Gardiner,  I  C.  P.  D.  777. 

(m)  Ridgway  v.  Wharton,  6  H.  L.  C. 
238;  27  L.  J.  C.  46;  10  E.  R.  1287; 
Jones  V.  Victoria  Graving  Dock  Co.^ 
supra  ;  Long  v.  Millar,  4  C.  P.  D.  466  ; 
48  L.  J.  C.  P.  696  ;  Oliver  v.  Hunting, 
44  C.  D.  205 ;  69  L.  J.  C.  266;  Taylor 
V,  >Smiih,  (1893)  2  Q.  B.  65 ;  61  L.  J. 
Q.  B.  331. 

(jr)  Jackson  t.  Lowe,  1  Bing.  9 ;  Buxton 
T.  Bust,  L.  R.  7  Ex.  279 ;  41  L.  J.  Ex. 
173  ;    Wylson  v.  Dunn,  34  C.  D.  669. 

(y)  Ridgway  v.  Wharton,  supra ;  BaU' 
mann  v.  James,  L.  R.  3  Ch.  608. 


60 


(t)  Cave  V.  Hastings,  7  Q.  B.  D.  126  ; 
L.  J.  Q.  B.  676. 
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note  *'  {a)  ;  and  a  letter  referring  to  a  memorandum  of  agreement,     ^"-  ^• 

and  sappljing  particulars  in  which  the  memorandum  was  defi- 

cient  (6)  ;  and  a  letter  referring  to  an  invoice  or  bill  of  parcels 
sent  upon  a  sa]e  of  goods  (c).  A  letter  written  after  a  sale  by 
auction  referring  to  the  conditions  of  sale  will  charge  the  party 
with  the  oonditions,  though  he  did  not  sign  them  (d).  So  a  con- 
tract of  sale  of  property  may  refer  to  a  separate  plan  {e). 

Several  writings  cannot  for  this  purpose  be  connected  by  extrinsic 
evidence  only,  without  any  internal  reference  or  connection  (/)  : 
as  where  a  person  signed  his  name  in  a  book  as  a  subscriber  to  a 
work  to  be  published  according  to  a  printed  prospectus,  but  the 
signed  book  contained  no  reference  to  the  prospectus  {g).  Upon  a 
sale  by  auction  according  to  a  catalogue  and  printed  conditions  of 
sale,  signing  the  catalogue  with  the  price  marked  against  the  lot 
sold,  unless  the  conditions  are  also  annexed  or  referred  to,  is  not 
sufficient  to  charge  the  buyer  upon  those  conditions  (A).  So  it  was 
held  not  sufficient  to  connect  two  separate  documents  that  they 
were  sent  in  the  same  envelope,  one  signed  and  the  other  unsigned 
and  headed  "  supplement,"  but  without  internal  reference  (/).  But 
it  was  held  sufficient  for  two  documents  to  refer  independently  to 
the  same  parol  agreement  and  together  express  the  terms  of  the 
agreement,  though  without  direct  reference  to  one  another  {k). 


The  note  or  memorandum,  both  under  the  4th  section  of  the  Contents  of 
Statute  of  Frauds  and  under  the  4th  section  of  the  Sale  of  Goods  J^^JS^""' 
Act,  1893,  must  contain  all  the  material  terms  of  the  contract  as 
made  and  charged,  leaving  none  to  be  proved  by  parol  evidence. 
The  writing  must  sufficiently  indicate  the  two  contracting  parties  ; 
it  must  express  the  consideration  and  the  promise  or  obligation  of 


la)  Shortrede  v.  Cheek,  1  A.  &  E.  67 ; 
3  li.  J.  K.  B.  125. 

(5)  Alien  v.  Bennet,  3  Tannt.  169; 
JTamer  v.  WilUngton,  3  Drew.  623 ;  26 
L.  jr.  C.  662 ;  see  Neitham  v.  Selby,  L.  B. 
7  Ch.  407  ;  41  L.  J.  C.  651 ;  Coombs  y. 
Wilket,  (1891)  3  Ch.  77  ;  61  L.  J.  C.  42, 

(e)  Saunderson  v.  Jackson,  2  B.  &  P. 
238  ;  Wilkimon  v.  Bvant,  L.  R.  1  C.  P. 
407  ;  35  L.  J.  C.  P.  224. 

{d)  JDobell  T.  ffutehinsony  3  A.  &  E. 
365 ;  4  L.  J.  K.  B.  201  ;  Fhillimore  v. 
Barry y  1  Camp.  613. 

(#)  Hodyet  ▼.  KornfaXl,  1  Rues.  &  M. 
L. 


116;  Kent   Valley  Commrs,  v.  Dunkley, 
4  C.  T>.  1. 

(/)  Tayhr  v.  iSmith,  (1893)  2  Q.  B. 
66;  61  L.  J.  Q.  B.  331. 

iff)  Boydell  ▼.  Drummondy  11  East, 
142. 

(A)  Feiree  v.  Corf,  L.  R.  9  Q.  B.  210 ; 
43  L.  J.  Q.  B.  62 ;  Rinkton  v.  Whatrnm-e, 
8  C.  D.  467  ;  47  L.  J.  C.  629. 

{%)  Kronheim  v.  Johnton,  7  C.  D.  60  ; 
46  L.  J.  C.  132. 

(k)  Studd*  y.  JTatton,  28  C.  D.  306 ; 
64  L.  J.  C.  626. 
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Description 
as  principal. 


the  contract;    and  it  must  import  the  agreement  of  the  party 
charged  to  the  terms  expressed  (/). 

The  writing  must  indicate  hoth  the  contracting  parties  in  a 
manner  to  identify  them,  either  by  name,  or  by  description,  or 
by  reference ;  otherwise  it  is  insufficient  (m) :  as  a  contract  of  sale 
in  which  either  the  buyer  or  the  seller  does  not  appear  (n) ;  a  letter 
of  guarantee  addressed  "  sir,"  but  not  giving  any  name  or  descrip- 
tion of  the  party  intended  (o) ;  a  memorandum  or  offer  of  an 
agreement  for  a  lease  signed  by  the  proposed  lessee,  but  in  which 
the  proposed  lessor  is  not  designated  (p).  A  memorandum  in  the 
terms : — "  A.  agrees  to  buy  the  marble  purchased  by  B.  &o.,"  was 
held  insufficient  as  not  mentioning  a  seller,  the  name  B.  being  used 
only  to  identify  the  goods  (q).  But  a  memorandum  of  sale  con- 
taining the  names  of  two  parties,  without  specifying  which  was 
buyer  and  which  seller,  was  held  sufficient  as  applied  to  the  cir- 
cumstances, from  which  it  appeared  that  one  was  a  dealer  in  the 
article  sold  and  the  other  a  buyer  (r).  And  where  the  buyer 
wrote  his  name  in  the  "  order  book  "  of  the  seller  at  the  head  of 
an  entry  of  the  articles  bought,  and  the  book  contained  the  name 
of  the  seller  on  the  fly-leaf  at  the  beginning,  it  was  held  suffi- 
cient (s).  It  has  also  been  held  that  an  envelope  and  a  letter  which 
is  shown  by  evidence  to  have  been  enclosed  in  it,  are  so  connected 
together  that  the  envelope  may  be  used  to  supply  the  name  of  one 
of  the  parties,  and  the  provisions  of  sect.  4  of  the  Statute  of 
Frauds  and  sect.  4  of  the  Sale  of  Goods  Act,  1893,  satisfied  in 
this  respect  (^). — ^A  broker's  note  describing  the  sale  as  to  "our 
principals  "  is  a  sufficient  indication  of  the  party  («).  And  if 
an  agent  contracts  in  his  own  name  without  reference  to  his  prin- 
cipal, it  is  in  general  open  to  show  by  parol  evidence  who  is  the 
principal,  for  the  purpose  of  charging  him  or  entitling  him  to  sue. 


(/)  Eafin  V.  HugJies,  4  Bro.  P.  C.  27 ; 
7  T.  R.  360  (a)  ;  3  E.  R.  18  ;  Wain  v. 
Warlters,  5  East,  10 ;  1  Sm.  L.  G.  310. 

(m)  Commim  y.  Seott,  L.  R.  20  Eq. 
11;  44  L.  J.  C.  663;  Jessel,  M.  R., 
JRoasiter  v.  Miller,  46  L.  J.  C.  232  ; 
Cairns,  L.  C,  Jiossiter  v.  MilUr,  3  Ap. 
Ca.  U41  ;  48  L.  J.  C.  10  ;  Carr  v. 
Lynch  y  (1900)  1  Ch.  613  ;  69  L.  J.  0. 
346. 

(n)  Graham  v.  Musson,  6  Bing.  K.  G. 
603  ;  8  L.  J.  G.  P.  324  ;  Graham  v. 
Fretwill,  3  Han.  &  G.  368  ;  11  L.  J. 
G.  P.  41. 

(o)    Williami  v.  Lake,  2  E.  &  £.  349  ; 


29  L.  J.  Q.  B.  1. 

(/>)  Warner  v.  Willington,  3  Drew. 
623  ;  25  L.  J.  G.  662  ;  William*  v.  Jor- 
dan, 6  G.  D.  617 ;  46  L.  J.  C.  681. 

{q)  Vandenbergh  v.  Spooncr,  L.  R.  1 
Ex.  316;  36L.  J.  Ex.  201. 

.  (r)  Xewell  v.  Radford,  L.  R.  3  C.  P. 
62  ;  37  L.  J.  G.  P.  1. 

(«)  Sari  V.  BoftrdiUon,  1  C.  B,  N.  8. 
188  ;  26  L.  J.  C.  P.  78. 

(0  Pearce  v,  Gardner,  (1897)  1  Q.  B. 
688;  66  L.J.  Q.  B.  467. 

(tt)  "Willes,  J.,  Cropper  y.  Cook,  L.  R. 
3  C.  P.  200. 
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according  to  the  law  of  principal  and  agent,  notwithstanding  the       Ch.  V. 
statute  (x), — ^A  memorandum  of  sale  describing  a  party  merely  as     ^^^'  ^^' 
•'vendor"  is  not  suflBcient  to  indicate  or  identify  any  person  (y) ;  l>e8criptioii 
and  in  such  a  case  it  is  immaterial  to  the  sufficiency  of  the  memo- 
randum that  the  purchaser  at  the  time  of  making  the  contract 
knew  who  the  vendor  was  (s).    A  description  of  the  vendor  as  "  the 
proprietor,"  "  owner,"  or  "  mortgagee  "  of  the  property  is  suffi- 
cient to  identify  him  and  satisfies  the  statute  (a)  ;  and  a  descrip- 
tion as  "the  executor"  of  a  person  named  (6),  or  "the  trustee 
selling  under  a  trust  for  sale  "  (c)  is  sufficient.     A  memorandum 
of  sale  in  which  it  appeared  that  the  vendors  were  a  company  in 
possession  of  the  property,  though  not  otherwise  disclosing  the 
name  or  identity,  was  held  sufficient  (d). 

The  memorandum  must  sufficiently  express  the  consideration  for  The  oon- 
the  promise  (e),    A  writing  containing  a  promise  to  serve  in  a  trade  *^^®™^*^on. 
or  employment  for  a  given  time,  without  an  imdertaking  to  employ 
or  any  other  consideration,  was  held  insufficient  (/).     A  memo- 
randum of  sale  not  mentioning  a  price  imports  a  sale  at  a  reason- 
able price  and  is  sufficient,  if  such  was  in  fact  the  contract  made  (g). 
So,  an  order  for  goods  "  on  moderate  terms  "  is  a  sufficient  memo- 
randum of  a  contract  to  that  effect  (h) .  A  memorandum  of  an  agree- 
ment  to  buy  goods,  signed  by  the  buyer  only,  is  sufficient  to 
charge  him,  because  it  imports  the  correlative  consideration  of  sell- 
ing (/).      And  upon  this  principle  either  the  bought  or  the  sold 
note  of  a  broker  acting  for  both  parties  is  sufficient  to  charge  either 
party  (k). — ^Exception  has  been  made  of  guarantees  or  "promises  The  con- 
to  answer  for  the  debt,  default,  or  miscarriages  of  another  person  "  ^aran^^ 
by  the  Mercantile  Law  Amendment  Act,  1856,  s.  3,  which  enacts 
that  no  such  promise  shall  be  deemed  invalid  to  support  an  action 
by  reason  only  that  the  consideration  for  such  promise  does  not 


(x)  Baieman  v.  PhiUips,  15  East,  272  ; 
FateraoH  v.  Gandewquiy  15  East,  62 ;  2 
Sm.  li.  C.  355  ;  see  poU,  p.  336. 

(y)  Potter  V.  Duffield,  L.  R.  18  Eq.  4 ; 
43  Ii.  J.  C.  472  ;  see  Coomb*  v.  WiikeSf 
(1891)  3  Ch.  77  ;  61  L.  J.  C.  42. 

(z)  Jarreit  v.  Hunter,  34  C.  D.  182  ; 
66  L.J.  C.  141. 

{a)  Sale  v.  Lambert,  L.  R.  18  Eq.  1 ; 
43  L.  J.  C.  470  :  Roasiter  v.  Millery  3 
Ap.  Ca.  1124 ;  48  L.  J.  C.  10 ;  Jarrett 
▼.  Hunter  J  mpra. 

(b)  Hood  T,  JBarrinffton,  L.  B.  6  Eq. 
218. 

{e)  Calling  v.  King,  5  0.  D.  660  ;  46 


L.  J.  C.  384. 

(rf)  Commins  v.  Seott,  L.  R.  20  Eq.  11 ; 
44  L.  J.  C.  663. 

{e)  Wain  v.  WarUers,  6  East,  10  ;  1  Sm. 
L.  C.  310. 

(/)  Lees  V.  Whitcomb,  6  Bing.  34  ; 
Sykea  v.  Bixm,  9  A.  &  E.  693  ;  8  L.  J. 
Q.  B.  102. 

{a)  Hoadly  v.  McLaine,  10  Bing.  482 ; 
3  L.  J.  C.  P.  162. 

(A)  Athcroft  V.  Morrin,  4  Man.  &  G. 
450. 

(i)  Egerton  v.  Mathews,  6  East,  307. 

(A)  Parton  v.  Crofts,  16  C.  B.  N.  S. 
11  ;  33  L.  J.  C.  P.  189. 
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appear  in  writing  or  by  necessary  inference  from  a  written  docu- 
ment (/).  Under  this  Act  the  consideration  of  the  contract  may 
be  proved  by  parol  evidence ;  but  the  promise  must  still  be  com- 
plete in  the  writing,  independently  of  the  parol  evidence  admitted 
to  prove  the  consideration  (w).  And  the  written  guarantee,  though 
not  containing  the  consideration,  is  subject  to  an  agreement 
stamp  (n).  If  the  guarantee  is  "also  an  agreement  not  to  be  per- 
formed within  a  year,  it  seems  the  consideration  must  appear  in 
the  writing  (o). 

The  memorandimi  must  express  the  promise  or  obligation  of  the 
contract,  either  in  direct  terms  or  by  reference,  with  sufficient 
certainty  to  enable  the  court  to  ascertain  and  enforce  it  Q;).  A 
memorandum  of  an  agreement  to  grant  a  lease  is  insufficient,  in 
which  the  duration  of  the  term  is  not  mentioned  (q)  ;  or  in  which 
the  commencement  of  the  term  cannot  be  Mcertained  (r) ;  nor  can 
any  presumption  be  drawn  as  to  the  commencement  of  the  term 
merely  from  the  date  of  the  agreement  («).  A  memorandum  of  a 
sale  of  land  not  limiting  the  interest  to  be  conveyed  would  be 
sufficient  as  primd  facte  importing  the  whole  interest  of  the  vendor, 
if  such  was  in  fact  the  contract  {f)  ;  but  an  agreement  for  the  sale 
of  a  leasehold  interest  to  be  effected  by  means  of  an  underlease, 
without  limiting  the  reversion  to  be  reserved,  was  held  insuf- 
The  property   ficient  (w). — So  the  memorandum  of  a  sale  must  describe  the 

sold 

subject  of  sale  sufficiently  to  enable  the  court  to  identify  it  (a?). 
Descriptions  of  the  subject  of  sale  as  "  the  mill  property"  (y) ;  and 
as  "  my  house,"  or  "  Mr.  O.'s  house  "  (25) ;  and  as  "  the  property 
sold  at  the  Sun  Inn  "  {a),  have  been  held  sufficient.  Letters  con- 
cerning the  sale  of  a  colliery  and  referring  to  the  "  property"  were 
held  not  to  be  a  sufficient  memorandum  of  a  contract  charged  for 
the  sale  of    the  colliery,   including  the  plant,  machinery  and 


(/)  See  antej  p.  161. 

(;w)  Holmes  v.  Mitchell^  7  C.  B.  N.  S. 
361 ;  28  L.  J.  C.  P.  301. 

(n)  Olover  v.  Ilackett,  2  H.  &  N.  487  ; 
26  L  J.  Ex.  416. 

(o)  See  Morrelly,  CoicaHy  7  C.  D.  161  ; 
47  L  J   C.  73. 

(/;)'  Cox  V.  Middleton,  2  Drew.  209  ; 
23  L.  J.  C.  618. 

(q)  Fiizmaurice  v.  Bayley^  9  H.  L.  C. 
78;  11  E.  R.  657. 

(r)  Blore  v.  Sutton,  3  Mer.  246;  Re 
Lander  and  Bat/ley,  (1892)  3  Ch.  41  ;  61 
L.  J.  C.  707. 

(*)  Marshall  v.  Berridge,  19  C.  D.  233  ; 
51  L.  J.  C.  329 ;  see  Rock  Cement  Co.  v. 


Wilson,  62  L.  J.  C.  214. 

(0  Bower  v.  Coope^',  2  Ha.  408;  11 
L.  J.  C,  287 ;  Southern  v.  Harriman,  14 
W.  R.  487. 

(m)  Dolling  v.  Evans,  36  L.  J.  C.  474 ; 
see  KingU  Leaseholds,  L.  R.  16  Eq.  521 ; 
JFoodY,  Beard,  2  Ex.  D.  30  ;  46  L.  J.  Ex. 
100. 

{x)  Malins,  V.  -  C. ,  MeMurray  v.  Spieer, 
L.  R.  5  Eq.  636 ;  37  L.  J.  C.  505 ;  see 
Kaylor  v.  Goodall,  47  L.  J.  C.  53. 

(y)  McMurray  v.  Spieer,  supra. 

{z)  Owen  V.  TJiomas,  3  M.  &  K.  353 ; 
Ogilrif  v.  Foljambe,  3  Mer.  53. 

'  {a)  Shardlow  v.  Cotterill,  20  C.  D.  90  ; 
51  L.  J.  C.  353. 
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effects  (b).      A  memorandum  of    sale  of  certain  articles  to  be       Gh.  V. 

Q     _ii-.      XT 

supplied   "  complete "  was  held  sufficient,  parol  evidence  being  * 

admissible  to  apply  the  term  "  complete  "  to  the  subject  and  cir- 
cumstances of  the  contract  (c). 

The  note  or  memorandum   must  show  the  agreement  of   the  Agreement 
party  to  the  terms  charged.     A  letter  refusing  to  sign  an  agree-  oh^^J. 
ment  the  draft  of  which  had  been  previously  agreed  upon  was 
held  insufficient  (d).   A  letter  referring  to  a  previous  memorandum 
of  terms  and  withdrawing  consent  to  it,  written  while  the  matter 
still  rested  in  negotiation,  is  insufficient  (e).     A  letter  enclosing  a 
draft  conveyance,  undated  and  unsigned,  which  contained  the  recital 
of  a  contract  of  sale,  was  held  insufficient,  because  the  proposed 
deed  had  no  operation  until  executed,  and  therefore  was  no  admis- 
sion of  an  existing  contract  (/).     But  a  proposal  or  memorandum 
of  terms  signed  by  the  party  charged,  and  showing  his  consent, 
is  sufficient,  though  the  acceptance  or  consent  of  the  other  party  is 
proved  by  parol  only(^). — If  the   writing  admits  the   contract  Memorandum 
charged,  it  is  immaterial  that  it  also  repudiates  liability  for  an  y^^y 
alleged  reason  which  does  not  affect  the  validity  of  the  contract  (h). 
A  letter  admitting  a  contract  as  stated,  but  asserting  a  construction 
according  to  which  the  party  charged  would  not  be  liable,  is  suffi- 
cient to  prove  the  contract,  and  the  liability  will  depend  upon  the 
trae  construction  (i) .   Upon  the  same  principle  a  letter  admitting  the 
contract,  but  disputing  the  breach,  is  sufficient  (k).     And  a  letter 
admitting  the  purchase  of  goods  sent  according  to  an  invoice,  but 
refusing  to  accept  or  pay  for  them  by  reason  of  the  goods  being 
damaged  in  the  transit  (/).     So  a  letter  denying  liability  for  goods 
sold  on  the  groimd  that  the  sejler  had  delivered  them  by  a  wrong 
route,   the  jury  having  found  that   the  buyer  had  adopted  the 
changed  route  (//i),  and  it  seems  that  as  the  route  of  delivery  relates 
to  the  mode  of  performance,  and  not  to  the  substance  of  the  con- 
tract, it  is  not  a  term  of  the  contract  required  to  be  in  writing  («). 


(*)    Vale  of  Xeath  Coll.  v.  Fume$8^  45 
L.  J.  0.  276. 

(c)  Sari  V.  Bourdillon,  1  C.  B.  N.  S 
188 ;  26  L.  J.  C.  P.  78  ;  antf,  p.  139. 

(rf)    Woodr,  Midgleff,  6  D.  M.  &  G 
41 ;  23  L.  J.  C.  653. 

(e)    Warners.  fFillinffton,ZI>Tew,  523 
25  L.  J.  C.  662. 

(/)  Munday  y.  Atprey,  13  C.  D.  865 
49  L.  J.  0.  216. 

(a)  Reuit  ▼.  FiektUyy  L.  R.  1  Ex.  342 ; 
36  L.  J.  Ex.  218. 


(h)  Bailey  v.  Sweetingy  9  C.  B.  N.  S. 
843  ;  30  L.  J.  0.  P.  150. 

(»)  Buxton  V.  Rust,  L.  R.  7  Ex.  282  ; 
41  L.  J.  Ex.  175. 

(k)  Jaekwn  v.  Lowe,  1  Bing.  9. 

(/)  Bailey  v.  Sweeting,  supra;  JFil' 
kinson  v.  Hcana,  L.  R.  1  C.  P.  407  ;  35 
L.  J.  C.  P.  224. 

(;n)  Leather  Cloth  Co,  y.  Hieronimus, 
L.  R.  10  Q.  B.  140 ;  44  L.  J.  Q.  B.  54. 

(n)  Erie,  0.  J.,  Wilkinson  y.  Evans, 
supra. 
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^abtI.  The  written  memorandam  must  also  agree  with  the  oontraot 

Memorandum  charged,  without  leaving  any  material  term  or  variation  to  he 
oonSad;^'^™  Supplied  hy  p£u:ol  evidence.  An  agreement  for  a  lease  simply  is 
not  a  sufficient  memorandum  of  a  contract  to  take  a  lease  with 
restrictive  covenants  (o).  A  memorandum  of  a  sale  of  goods  not 
mentioning  a  price,  and  therefore  presumptively  importing  a  reason- 
able price,  is  not  sufficient  to  charge  a  contract  at  a  fixed  price,  or 
at  a  price  to  be  fixed  in  a  manner  agreed  upon  (p).  Letters 
agreeing  to  buy  an  estate  at  a  stated  price,  presumptively  to  be 
paid  in  one  sum,  are  not  a  sufficient  memorandum  of  a  contract  to 
pay  the  price  by  instalments  (q).  At  a  sale  by  auction  an  entry 
made  of  the  lot  purchased  and  the  price  is  not  sufficient  to  include 
the  conditions  of  sale  (r) .  A  broker's  sale  note  in  absolute  terms  is 
not  a  sufficient  note  of  a  sale  in  fact  made  upon  conditions  as  to 
quality  (s).  A  letter  admitting  a  sale  of  goods  as  charged,  but 
asserting  an  additional  stipulation  for  delivery  at  a  certain  time  {t) ; 
or  asserting  a  condition  as  to  quality  («) ;  or  asserting  that  the 
goods  were  bought  by  sample  (a?),  is  not  sufficient.  But  a  mere 
error  in  the  description  of  the  property,  or  other  such  mistake  as 
would  be  matter  for  rectification,  is  not  material  to  the  sufficiency 
of  the  memorandum  of  agreement  {y) . — And  where  the  writing  is 
charged  as  a  written  contract,  and  therefore  exclusively  binding,  it 
is  open  to  the  party  charged  to  dispute  the  agreement  to  it  as  such, 
and  to  show  that  it  does  not  express  the  contract  in  fact  made  (s). 
"  The  statute  does  not  make  any  signed  instrument  a  valid  contract 
by  reason  of  the  signature,  if  it  is  not  such  according  to  the  good 
faith  and  real  intention  of  the  parties  "  («) ;  as  where  it  is  con- 
tained in  letters  forming  part  of  a  correspondence  before  the 
negotiation  is  completed  (6). 

Signature  of        The  memorandum  must  be  signed  by  the  party  charged  or  by 
charged^        ^^  agent  (c).     The  insertion  of  the  name  in  any  part  of  the 


(o)  Snelling  t.  Thomas,  L.  R.  17  Eq. 
303 ;  43  L.  J.  C.  506. 

(p)  Aeebal  ▼.  Levy,  10  Bing.  376 ;  3 
L.  J,  C.  P.  98  ;  Hoadley  t.  MeLaine,  10 
Bing.  482  ;  3  L.  J.  C.  P.  162. 

{q)  Cairns,  L.  C,  Huaaey  v.  Some 
Payne,  4  Ap.  Ca.  317  ;  48  L,  J.  0,  846. 

(r)  Feiree  t.  Corf,  L.  R.  9  Q.  B.  210  ; 
43  ti.  J.  Q.  B.  62. 

(«)  Pitta  V.  Beckett,  13  M.  &  W.  743  ; 
14  L.  J.  Ex.  358. 

{t)  Cooper  V.  Smith,  16  East,  103; 
Richards  y.  Porter,  6  B.  &  C.  437. 

(m)  Smith  T.  Sunnan,  9  B.  &  0.  661. 


(x)  Archer  y.  Baynet,  5  Ex.  625 ;  20 
L.  J.  Ex.  64. 

(y)  J2tfi?ow//*r,4C.D.241;  46L.J.B. 
11  ;  Johnson  y.  Bragge,  (1901)  1  Ch.  28 ; 
70  L.  J.  0.  41. 

(z)  Locket t  y.  ITieklin,  2  Ex.  93;  19 
L.  J.  Ex.  403 ;  see  ante,  p.  123. 

(a)  Selbome,  L.  C,  JervitT.  Berridge, 
L.  R.  8  Ch.  361;  42  L.  J.  C.  618; 
Sttnsey  V.  Horne  Payne,  4  Ap.  Ca.  323  ; 
48  L.  J.  C.  846. 

(b)  Bristol  Bread  Co.  y.  Magga,  44  C.  D. 
616  ;  69  L.  J.  C.  472. 

(c)  See  post,  p.  185. 
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Ch.  V. 
Sbot.  II. 


writing  in  a  manner  to  "  authenticate  the  instnunent "  is  suffi- 
cient {d).  A  memorandum  or  letter  written  in  the  third  person,  as 
"  Mr.  A.  presents  his  compliments  "  (e),  or  "  begs  to  inform  "  (/), 
or  "  has  agreed  with,"  &c.  (^),  is  sufficient ;  or  the  printed  heading 
"  Memorandum  from  A.  B."  (A) ;  or  the  name  of  the  sender  at 
the  head  of  a  telegram  (/).  An  entry  of  a  sale  written  by  the 
party  in  a  book  of  his  own  stating  his  name  as  buyer  was  held 
sufficient  to  charge  him  {k) ;  so  an  invoice  or  bill  of  parcels 
delivered  by  the  seller  to  the  buyer,  in  which  the  seller's  name 
appeared  at  the  commencement  as  seller  (/). — It  matters  not  for 
what  purpose  the  signature  was  put,  if  in  fact  it  authenticates  the 
document  (m).  The  signature  of  the  chairman  of  a  board  of 
directors  to  the  minutes  of  a  meeting  in  which  the  agreement  is 
entered  is  sufficient  (n).  And  the  signature  of  a  deed  as  witness 
with  knowledge  of  the  contents,  has  been  held  to  be  a  sufficient 
signature  to  charge  the  person  so  signing  with  an  agreement  recited 
or  referred  to  in  the  deed  (o).  But  a  formal  agreement  commencing 
with  the  names  of  the  parties,  and  concluding  "  as  witness  our 
hands,"  without  any  signatures  appended,  was  held  insufficient, 
because  intended  to  be  signed  by  subscription  only  (/?).  And 
where  the  name  ocours  in  the  document  only  for  a  particular 
purpose,  or  with  reference  to  a  part  only,  and  not  as  authenticating 
the  whole,  it  is  not  sufficient  (q). — ^A  signature  to  a  memorandum  Acknowlcdg- 
of  terms  which  is  afterwards  altered  may  be  made  sufficient  by  "?®°*  <** 

p  '       1         1  '  ^  signature. 

acknowledgment  of  it  when  the  contract  is  complete ;  a  final  accept- 
ance operates  presumptively  as  an  acknowledgment  of  the  pravious 
signature,  and  the  state  of  the  document  when  finally  accepted 
maybe  shown  by  parol  evidence (r).  Upon  the  same  principle 
alterations  in  a  complete  and  signed  contract,  made  by  consent  of 


(<Q  Abinger,  G.  B.,  Johnson  t.  Dodg' 
«0n,  2  M.  &  W.  669 ;  6  L.  J.  Ex.  185 ; 
Chelmsford,  L.  C,  Caton  t.  Caton^  L.  R. 
2  H.  L.  139  ;  Ld.  Westbury,  ib,  142 ;  36 
L.  J.  C.  886. 

U)  Offihne  T.  Foljambe,  3  Mer.  53. 

If)  Lobb  T.  Stanley,  5  Q.  B.  574  ;  13 
li.  J.  Q.  B.  117. 

(y)  Propert  v.  Farker,  1  Russ.  &  M. 
625  ;  BUakUy  y.  Smith,  11  Sim.  150. 

(A)  Tourrei  v.  Crxppt,  48  L.  J.  C.  667. 

(i)  Oodwin  t.  Francis,  L.  R.  6  0.  P. 
295  ;  39  L.  J.  0.  P.  121. 

(At)  Johnson  v.  Dodgson,  2  M.  &  W. 
663 ;  6  L.  J.  Ex.  186. 

(0  Schneider  t.  NorrU,  2  M.  &  S.  286. 

(m)  Re  Hoyle,   (1893)   1   Gh.   84;  62 


L.  J.  C.  182. 

(n)  Jones  v.  Victoria  Graving  Dock,  2 
Q.  B.  D.  314 ;  46  L.  J.  Q.  B.  219. 

(o)  Welford  v.  Beazely,  3  Atk.  503; 
Coles  V.  Trecothiek,  9  Ves.  234  ;  Kin- 
dersley,  V.-C.,  Barktoorth  v.  Young,  4 
Drew.  14  ;  26  L.  J.  C.  158  ;  but  see 
Gosbell  V.  Archer,  2  A.  &  E.  500  ;  4 
Ij.  J.  E.  B.  78. 

{p)  Hubert  v.  Trehernc,  3  Man.  &  G. 
743. 

{q)  Stokes  Y.  Moore,  I  Gox,  219;  Thgnne 
V.  Glengall,  2  H.  L.  G.  131 ;  9  E.  R. 
1042;  Catofi  v.  Caton,  L.  R.  2  H.  L. 
127  ;  36  L.  J.  G.  886. 

(r)  Stewart  v.  Eddowes,  L.  R.  9  G.  P. 
311;  43  L.  J.  G.  P.  204. 
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Mode  of 
Bignature. 


Memorandum 
signed  bj  one 
party  only. 


the  parties,  maj  be  considered  as  authenticated  by  the  existing 
signatures,  if  so  intended  (s). 

The  statute  does  not  in  terms  require  signing  by  name ;  signing 
may  be  by  a  mark  {t) ;  or  by  initials  («) ;  or  by  a  surname  without 
a  christian  name  {x).  But  a  mere  description  of  the  person  without 
intending  a  signature,  as  in  a  letter  subscribed  only  "  your  affec- 
tionate mother,"  is  not  sufficient.  "It  is  not  enough  that  the 
party  may  be  identified  ;  he  is  required  to  sign  "  (y).  The  signa- 
ture may  be  printed,  as  in  the  heading  of  a  bill  of  parcels  (s), 
provided  the  circumstances  show  a  recognition  of  it  as  a  signa- 
ture (a)  ;  or  it  may  be  impressed  with  a  stamp  (6).  A  document 
in  print  or  in  ink  may  be  signed  in  pencil ;  but  it  must  appear 
that  the  pencil  writing  was  intended  as  a  signature,  and  not  merely 
as  a  deliberative  memorandum  (o). — ^A  deed  is  sufficiently  executed 
by  sealing  and  delivery,  and  does  not  require  to  be  signed  merely 
because  it  contains  a  contract  within  the  Statute  of  Frauds  (d). 

A  memorandum  signed  by  the  party  charged  is  sufficient,  although 
there  is  no  signed  writing  upon  which  to  charge  the  other  party ; 
for  the  statute  prevents  an  action  being  brought  only  where  there  is 
no  writing  signed  by  the  party  to  be  charged ;  and  a  party  may  be 
thus  chargeable  with  a  contract  on  which  the  remedy  on  his  part 
would  fail  for  want  of  evidence  to  satisfy  the  statute  (e).  It  is 
sufficient  for  the  party  charged  to  have  signed  the  proposal  of  an 
agreement  which  the  other  party  has  accepted  verbally  (/)  ;  and 
where  a  written  and  signed  ofEer  is  expressed  in  the  alternative, 
a  veibal  acceptance  of  one  alternative  is  sufficient  (g) ;  but  if  it 
appears  that  the  pcuiy  charged  signed  only  conditionally  upon  the 
other  party  binding  himself  by  a  signature,  there  is  no  contract 
unless  the  latter  has  signed  {h).     A  party  by  bringing  an  action 


(«)  Sluck  V.  GomperlZj  7  Ex.  862  ;  21 
L.  J.  Ex.  278. 

(t)  Dya»  V.  Stafford^  7  L.  R.  Ir.  590  ; 
9  L.  R.  Ir.  620.  See  Selby  y.  Selby,  3 
Mer.  2 ;  Baker  t.  Dening,  8  A.  &  E.  94. 

(m)  See  ChichesUr  v.  Cobb,  14  L.  T. 
433 ;  Siceet  v.  Lee,  3  Man.  &  G.  460  ; 
Hubert  v.  Moreau,  2  C.  &  P.  528  ;  12 
Moore,  216. 

(x)  Lobb  V.  Slanlej/y  5  Q.  B.  674  ;  13 
L.  J.  Q.  B.  117. 

(v)  Grant,  M.  R.,  Sclby  t.  &%,  3 
Mer.  2. 

(z)  Schneider  t.  Norrit,  2  M.  &  S.  286. 

(a)  Tourret  v.  Crippe,  48  L.  J.  C.  667. 

{b)  See  Bennett  Y.  Bnmjitt,  L.  R.  3 
C.  P.  28 ;  37  L.  J.  0.  P.  26 ;  Ssff.  r. 


Cotcper,  24  Q.  B.  D.  633 ;  69  L.  J.  Q.  B. 
266. 

{e)  Zueas  v.  James,  7  Hare,  419;  18 
L.  J.  C.  329. 

(d)  See  ante,  p.  87. 

{e)  Egerton  t.  Mathetrs,  6  East,  307  : 
FowleY,  Freeman,  9  Ves.  351 ;  Zaytkoarp 
V.  Bryant,  2  Bing.  N.  0.  736  ;  Liverpool 
Borough  Bank  v.  Ecclce,  4  H.  &  N.  139 ; 
28  L.  J.  Ex.  122. 

(/)  Reu89  V.  Fiekeley,  L.  R.  1  Ex. 
342;  36  L.J.  Ex.  218.    See  an^^,  p.  181. 

{^)  Lever  v.  Kojler,  (1901)  1  Ch.  643 ; 
70  L.  J.  C.  395. 

(A)  Moore  v.  Campbell,  10  Ex.  323 ;  23 
L.  J.  Ex.  310.  See  Alderton  t.  AreKer^ 
14  Q.  B.  D.  1  ;  64  L.  J.  Q.  B.  12. 
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npon  a  contraot  admits  the  alleged  contract  to  be  binding  against 
himself ;  and  as  he  cannot  be  heard  to  disaffirm  anj  part  of  the 
contract  on  which  he  is  suing,  he  must  allege  and  prove  the  per- 
formance of  all  such  acts  on  his  part  as  are  stipulated  for  as 
conditions  precedent  to  the  liability  of  the  defendant  (t). 


Ch.  V. 

Sectt.  II. 


The  memorandum  may  be  signed  by  an  agent  of  the  party  Signatare 
charged.  The  1st  and  3rd  sections  of  the  Statute  of  Frauds  ^^  *^^*- 
expressly  require  the  agent  to  be  authorised  by  writing;  under 
the  4th  and  17th  sections  the  agent  may  be  authorised  without 
writing  (k)  ;  and  a  written  authority  does  not  seem  to  be  required 
by  the  4th  section  of  the  Sale  of  Goods  Act,  1893.  An  agent  may 
not  delegate  even  the  mere  act  of  signing,  unless  such  special  cir- 
cumstances exist  as  to  lead  to  the  inference  that  the  principal 
intended  that  the  agent  was  to  have  that  power  (/)  :  as  where 
the  person  appointed  agent  was  a  marksman,  and  held  the  top  of 
the  pen  whilst  another  person  wrote  his  name  (w).  Standing  by 
without  objection  to  the  deputy  acting  will  in  general  be  taken  as 
an  assent  to  the  delegation  of  authority  (n).  And  in  all  cases  the 
subsequent  ratification  by  the  principal  of  the  signature  of  an 
agent  is  equivalent  to  a  prior  authority  (o), — The  authority  given  Houao  and 
to  a  house  and  estate  agent  to  procure  a  purchaser  for  property  ;  ^^^  agent. 
or  an  authority  given  to  an  agent  to  receive  applications  "  to  treat 
and  view " ;  or  an  authority  "  to  act  as  agent  in  and  about  the 
purchase,"  is  held  not  to  import  authority  to  sign  a  contract  of 
sale  (p).  But  where  an  owner  of  real  estate  gives  instructions  to 
an  agent  to  sell  property  for  him,  and  agrees  to  pay  a  commission 
on  the  purchase  price,  the  agent  is  authorised  to  sign  a  contract  of 
sale  {q). — ^A  solicitor  has  no  general  authority  to  sign  a  contract  for  Solicitor, 
his  client ;  and  an  authority  given  to  a  solicitor  to  prepare  and 
send  a  formal  draft  contract  of  a  prior  verbal  agreement  to  the 
purchaser  was  held  not  to  authorise  him  to  sign  for  the  vendor ; 
nor  to  bind  the  vendor  by  a  signature  to  a  letter  enclosing  the 


(»)  Seuss  V.  Piektleif,  supra  ;  Baker  y. 
Torkthire  Fire  Am.,  (1892)  1  Q.  B.  144  ; 
61  L.  J.  Q.  B.  838. 

(k)  Per  eur.  Emntcrson  v.  HcelU,  2 
Taunt.  46 ;  Tindal,  G.  J.,  Aeehal  v.  Levy, 
10  Bing.  378. 

(0  BellY.  Balk,  (1897)  1  Ch.  663  ;  66 
L.  J.  C.  397  ;  Bee  po$t,  p.  320. 

(m)  HeUhaw  y.  Langley,  11 L.  J.  C.  17. 

\n)  Bird  ▼.  Boulter,  4  B.  &  Ad.  443 ; 


Siinsw.  Landray,  (1894)  2  Ch.  318  ;  63 
L.  J.  C.  535. 

(o)  Maclean  v.  Dunn,  4  Bing.  722. 
See  post,  Pt.  II.,  Chap.  II. 

(p)  Earner  y.  Sharp,  L.  R.  19  Eq. 
108  ;  44  L.  J.  C.  53 ;  Godwin  y.  Brind, 
L.  R.  5  C.  P.  299  ;  39  L.  J.  C.  P.  121 ; 
Vale  of  Neath  Colliery  Co.  v.  Fumest,  45 
L.  J.  C.  276. 

[q)  Rosenbaum  v.  Belson,  (1900)  2  Ch. 
267  ;  69  L.  J.  C.  569. 
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Past  I. 
Broker. 

Auctioneer. 


Auctioneer's 
clerk. 


Telegraph 
clerk. 


draft  contract  and  stating  the  terms  of  agreement  (r). — A  broker, 
being  authorised  to  contract  by  the  custom  of  trade,  has  authority 
to  charge  his  principal  by  signing  a  sale  note  within  the  scope  of 
his  commission  («). — ^An  auctioneer  by  the  general  usage  of  public 
auctions  is  agent  for  both  parties  to  sign  a  memorandum  of  the 
sale ;  and  the  buyer  by  giving  his  name  presumptively  authorises 
the  auctioneer  to  sign  it  {t),  "  But  in  order  to  make  a  valid  con- 
tract, the  document  the  auctioneer  signs  on  behalf  of  the  buyer 
must  contain  all  the  terms  of  the  contract,  the  contract  being,  in 
fact,  subject  to  the  conditions  contained  in  the  catalogue,  and  the 
purchase  being  at  the  price  noted  at  the  time  "  (ii).  The  auctioneer 
must  sign  the  memorandum,  if  not  as  he  knocks  down  the  property 
or  lot,  at  any  rate  within  a  short  delay  {x).  The  authority  of  an 
auctioneer  does  not  extend  beyond  the  auction  ;  and  upon  a  sub- 
sequent sale  by  private  contract  of  unsold  lots,  though  upon  the 
same  conditions  as  at  the  auction,  ho  retains  no  authority  to  charge 
the  buyer  by  signing  (f/).  Also  a  private  arrangement  between 
the  seller  and  buyer  as  to  the  mode  of  payment  supersedes  the 
authority  of  the  auctioneer  to  bind  the  buyer  in  that  respect  by 
signing  the  conditions  of  sale  (2).  And  when  the  seller  knows  that 
the  buyer  is  contracting  as  agent  only  without  any  intention  of 
binding  himself,  the  seller  could  not  charge  him  personally  upon 
the  signature  of  the  auctioneer  {a). — ^An  auctioneer's  clerk,  as  such, 
has  not  the  same  general  authority ;  but  where  he  is  openly 
employed  at  the  auction  to  take  down  the  names  of  the  buyers 
without  objection  from  them,  such  an  authority  may  be  inferred  (i). 
The  signature  of  the  auctioneer's  clerk  merely  "  as  witness  "  to  the 
signature  of  the  purchaser  will  not  charge  the  vendor  {c). — The 
instructions  given  at  a  telegraph  office  to  transmit  a  message  in 
the  usual  way  is  a  sufficient  authority  to  the  derk  to  sign  and 
deliver  the  message,  so  as  to  charge  the  party  sending  it  with  a 
contract  offered  or  accepted  in  the  message  {d). 


(r)  Smith  v.  Webster,  3  C.  D.  49  ;  45 
L.  J.  C.  528. 

(«)  Goom  V.  JJlalOy  6  B.  &  C.  117 ; 
Sievewright  v.  Archibald,  17  Q.  B.  103  ; 
20  L.  J.  Q.  B.  629;  Thompson  v. 
Gardiner,  1  C.  P.  D.  777. 

(t)  Emmerson  v.  Jleelit,  2  Taunt.  38  ; 
WhiU  V.  Proctor,  4  Taunt.  209. 

(m)  Blackburn,  J.,  l*tirce  v.  Corf, 
L.  R.  9  Q.  B.  214  ;  43  L.  J.  Q.  B.  62. 

(x)  Bell  y.  Balls,  (1897)  1  Ch.  663 ;  66 


L.  J.  C.  397. 

Cv)  Mews  Y.  Carr,  1  H.  &  N.  484  ;  26 
L.  J.  Ex.  39. 

(z)  Bartlett  t.  Pumell,  4  A.  &  E.  792 ; 
6  L.  J.  K.  B.  169. 

(a)  See  Williamsons.  Barton,  7  H.  &  N. 
899;  31  L.J.  Ex.  170. 

{b)  See  ante,  p.  185,  nn.  (/)  and  (n). 

(e)  Gosbell  v.  Archer,  2  A.  &  £.  600  ; 
4  L.  J.  K.  B.  78.     See  ante,  p.  183. 

(rf)  Godwin  t.  Francis,  L.  K.  6  C.  P. 
296;  89L.  J.  C.  P.  121. 
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One  of  the  contractmg  parties  cannot  act  as  agent  for  the  other       Ch.  V. 
for  the  purpose  of  signing  {e),  and  therefore,  although  an  auc- 


tioneer can  in  general  sue  a  buyer  in  his  own  name,  he  cannot  do  gi-^n^^^ 
so  upon  a  contract  which  he  has  himself  signed  as  agent  for  the  the  other, 
buyer  (/).  But  the  same  person  may  be  authorised  to  act  as  Same  person 
agent  to  sign  for  both  the  contracting  parties,  either  presumptively  ^th  pwtiee 
from  the  general  character  of  the  agency,  as  with  brokers  and 
auctioneers  as  above  stated  (g),  or  he  may  be  specially  authorised 
by  both  parties.  Where  the  agent  of  the  seller  entered  the  names 
of  both  the  parties  in  a  memorandum  of  the  sale  which  he  then 
delivered  to  the  buyer,  it  was  held  that  the  mere  receipt  and 
acceptance  of  the  memorandum  by  the  buyer  was  no  evidence  of 
authority  for  the  signature  on  his  pai't(/i).  But  under  like  cir- 
cumstances, where  the  party  on  receiving  the  memorandum 
requested  the  agent  to  alter  it,  and  then  accepted  it  in  its  altered 
state,  he  was  taken  to  have  acknowledged  an  authority  to  sign  for 
liim(t).  Where  the  buyer  of  goods,  after  receiving  the  broker's 
bought  note,  repudiated  the  contract  merely  upon  the  ground  that 
it  was  not  signed,  he  was  held  to  have  admitted  the  authority  to 
make  the  contract,  which  might  then  be  proved  by  the  sold  note, 
or  by  the  signed  entry  in  the  broker's  book  (k).  Where  the  buyer 
requested  the  agent  of  the  seller  to  enter  and  sign  a  note  of  the 
contract  in  the  buyer's  book,  it  was  held  that  the  request  to  the 
agent  applied  only  to  charging  his  own  principal  as  seller,  and  not 
to  sign  also  for  the  buyer  (/). 

The  authority  may  be  revoked  at  any  time  before  signing :  as  iievocation 
in  the  case  of  a  broker  the  authority  may  be  revoked  before  signing  ?*  a'lthority 
the  sale  note,  though  the  terms  of  sale  have  been  agreed  upon  (m) ; 
and  in  the  case  of  an  insurance  broker  before  signing  the  poHcy, 
though  the  underwriter  has  signed  the  slip  from  which  the  policy 
is  to  be  drawn  (n)  ;  in  the  case  of  an  auction  sale  it  does  not 
appear  to  be  settled  whether  the  authority  of  an  auctioneer  to  sign 


(e)  Farebrother  t.  Simmonds,  6  B.   &  (i)  Durrell  v.  £van8,  1  H.  &  C.  174  ; 

A]d.  333  ;  Sharman  v.  Brandt,  L.  B.  6  31  L.  J.  Ex.  337. 

Q.  B.  720  ;  40  L.  J.  Q.  B.  312.  (k)  Thompson  ▼.  Gardiner,  1  C.  P.  D. 

(/)  Farebrother  v.   Simmondsy   supra;  777. 

littledale,  J.,  Bird  v.  Boulter,  4  B.  &  (0  Graham  v.  Museon,  6  Bing.  N.  C. 

Ad.  447.  603  ;    8  L.  J.  C.  P.  324  ;    Graham  v. 

,  ,  «           ,            iQft  .    xr    ^  Fretwell,  3  Man.  &  Qc.  368  ;  11  L.  J. 

(^)  See   ante,   p.    186  ;    Henderson  v-  n  p  41 

Bamewall,  1  Y.  &  J.  387.  ' ^^^   Farmer    v.    Robinson,    2    Camp. 

(h)  Murphy  v.  Boese,  L.  R.   10  Ex.  339,  n. 

126  ;  44  L.  J.  Ex.  40.  (»)   JFarwick  v.  Slade,  3  Camp.  127. 
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STATUTORY  REQUIREMENTS, 


Agent 
Bigning'  as 
principal. 


Paet  I.       the  catalogue  or  a  memorandum  can  be  revoked  after  the  lot  haB 
been  knocked  down  to  the  buyer  (o). 

If  the  agent  be  duly  authorised,  the  signature  of  the  name  of 
the  agent  is  sufficient  to  charge  the  principal  (/?).  If  the  contract 
be  made  in  the  name  of  the  agent,  the  unnamed  principal  may 
claim  the  benefit  of  it  and  may  be  charged  with  it,  subject  to  the 
equities  subsisting  in  each  case  between  the  party  charged  and  the 
agent,  according  to  the  general  law  of  principal  and  agent  (7). 
"  If  a  written  contract  be  made  in  this  form,  *  A.  B.  agrees  to  sell 
Blackacre  to  C.  D.  for  1,000/. ' ;  then  E.  F.,  the  principal  of  A.  B., 
can  sue  Q.  H.,  the  principal  of  C.  D.,  on  that  contract ;  and  there 
is  a  memorandum  of  the  agreement  in  writing  sufficient  to  satisfy 
the  Statute  of  Frauds  "  (r).  Where  the  agent  having  contracted 
in  his  own  name  claims  the  benefit  of  the  contract  for  himself,  his 
principal  may  prove  the  agency  against  him,  and  against  anyone 
claiming  through  him,  as  weU  as  against  the  other  contracting 
party,  for  the  purpose  of  enforcing  his  own  right  to  the  contract, 
by  parol  evidence,  though  the  contract  in  question  must  satisfy  the 
statute  (s).  And  where  the  agent  in  breach  of  his  duty  purchases 
on  his  own  account  with  his  own  money  and  takes  the  conveyance 
to  himself,  he  is  in  the  position  of  a  trustee,  and  his  principal  can 
compel  a  conveyance  from  him  without  the  written  evidence  of  a 
trust  required  by  the  Statute  of  Frauds,  sect.  7,  there  being  a  trust 
arising  "  by  the  implication  or  construction  of  law "  within 
sect.  8  {t), 

Aooeptanoe  The  4th  section  of  the  Sale  of  Goods  Act,  1893,  relating  to  the 

^^^j^^^P*  ^*  sale  of  goods  of  the  value  of  10/.  or  upwards,  also  excepts  from  its 
operation  oases  in  which  "  the  buyer  shall  accept  part  of  the  goods 
so  sold,  and  actually  receive  the  same."  These  words  are  an  exact 
reproduction  of  sect.  17  of  the  Statute  of  Frauds,  which  they 
replace.  Upon  an  acceptance  and  receipt  within  the  statute  being 
proved,  the  contract  is  left  to  the  ordinary  rules  of  evidence,  and 
may  be  proved  in  the  form  in  which  it  was  in  fact  made  (w).     The 


(0)  See  Day  v.  Weli^,  30  Beav.  220 ; 
Dell  ▼.  Balls,  (1897)  1  Ch.  663  ;  66  L.  J. 
C.  397. 

{p)  White  V.  Froctor,  4  Taunt.  209 ; 
Tnieman  v.  Lodet\  1 1  A.  &  E.  589  ;  9 
L.  J.  Q.  B.  165  :  Dale  v.  Hutnfrei/,  E. 
B.  &  E.  1004  ;  27  L.  J.  Q.  B.  390. 

{fj)  Per  cur,  Uiggina  t.  Senior,  8  M.  & 
W.  844  ;  and  see  post,  Pt.  II,,  Chap.  II. 

(r)  Jessel,   M.   R.,  Commiru  t.  Seott, 


L.  R.  20  Eq.  16  ;  44  L.  J.  C.  564. 

(«)  Beard  v.  I*illey,  L.  R.  4  Ch.  548 ; 
88  L.  J.  C.  718;  Cave  v.  Mackenzie,  46 
L.  J.  0.  564  ;  see  Chattock  y.  MulUr,  8 
C.  D.  177. 

(t)  Rochefoucauld  ▼.  Boustead,  (1897)  1 
Ch.  196  ;  66  L.  J.  C.  74. 

(m)  Lockett  y.  Nieklin,  2  Ex.  93  ; 
Tomkinson  v.  Staight,  17  C.  B.  697;  25 
Xj.  «I.  \j.  It,  85. 
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acceptance  and  receipt,  as  with  the  memorandum  in  writing,  must       Oh.  V. 
be  complete  before  an  action  can  be  brought  upon  the  contract  {x)  .- 


The  statute  requires  that  the  buyer  shall  accept  and  actually  -^<«ept«i<»- 
receive  the  goods,  and  both  requisites  must  be  proved ;  the  accep- 
tance may  be  made  before  and  independently  of  the  actual  receipt 
of  the  goods,  or  it  may  be  inferred  from  the  same  facts  and 
droumstances  (^).  According  to  the  earlier  judicial  decisions  on 
the  17th  section  of  the  Statute  of  Frauds,  the  acceptance  was 
understood  to  be  such  an  act  as  precluded  the  buyer  from  dis- 
puting the  performance  of  the  contract  as  to  the  goods  accepted ; 
but  it  has  since  been  decided  that  such  an  acceptance  is  not 
intended,  and  that  the  buyer  may  accept  and  receive  the  goods  in 
a  manner  to  satisfy  the  statute  and  render  himself  chargeable  upon 
a  parol  contract,  yet  without  precluding  himself  from  disputing 
the  delivery  of  goods  according  to  the  contract  (z) ;  and  this  is  con- 
firmed by  clause  3  of  sect.  4  of  the  Sale  of  Goods  Act,  1893  (a).  If 
the  goods  are  not  sufficient  to  satisfy  the  contract  charged  the 
buyer  may  refuse  acceptance,  and  the  statute  is  immaterial  {b), — 
Where  specific  goods  have  been  selected  for  purchase  by  the  buyer, 
there  is  pnmd  facie  an  acceptance  within  the  statute,  which  if 
followed  by  a  receipt  of  the  goods  admits  proof  of  the  contract  by 
parol  evidence  (c) ;  as  where  the  goods  have  been  cut  o£E  the  bulk 
by  order  of  the  buyer,  or  have  been  marked  by  him  for  the  purpose 
of  identification  (d)  ;  and  where  a  certain  number  of  sheep  were 
selected  and  counted  by  the  buyer  and  afterwards  delivered  into 
his  field  (e).  An  examination  by  the  buyer  of  goods  delivered 
xmder  a  verbal  contract  for  the  purpose  of  ascertaining  whether 
they  satisfy  the  contract  is  held  to  be  an  acceptance  within  the 
statute,  as  admitting  that  the  goods  are  delivered  under  a  contract 
which  justifies  such  dealing  with  them  ;  and  though  the  goods  are 
afterwards  rejected,  the  contract  may  be  proved  by  parol  evi- 
dence (/). 

(x)  Parke,  B.,  Bill  t.  lament,  9  M.  &  841  ;  Grimoldy  y.  WelU,  L.  R.  10  0.  P. 

W.  41  ;   11  L.  J.  Ex.  81.  391  ;  44  L.  J.  C.  P.  203. 

(y)  Cusack  y.  Robiruon,  1  B.  &  S.  299  ;  {c)  Cmack  v.  Jiobinson,  supra;  Kershaw 

30  L.  J.  Q.  B.  261.     And  see  Saunders  y,  Ogden,  3  H.  &  C.  717  ;  34  L.  J.  Ex. 

V.  Topp,  4  Ex.  390  ;  18  L.  J.  Ex.  374.  159 

lo'l  ^I'^^'A  \  ^^«o'"'p  \^-  V?7-  '  W  Baldey  y.  Pnrke^',  2  B.  &  C.  37  ; 

0  £.  &  B.  21  ;  Faye  v.  Morgan^  15  Q.  B.  -p      o,  * 

D.  228  ;  54  L.  J.  Q.  B.  434  ;  Taylor  v.  ,\     '      ^  ^         .  x,      on.     ,0 

Smith,  (1893)  2  Q.  B.  65 ;  61  L.  J.  Q.  B.  ^  (i)  Sa^tider»  v.  Topp,  4  Ex.  390  ;  18 

ZZ\.  ^'  "•  Ex.  374. 

(a)  Abbott  V.  WoUey,  (1895)  2  Q.  B.  (/)  Sale  of  Goods  Act,  1893,88.4  (3), 

97  ;  64  L.  J.  Q.  B.  687.  35  ;  Abbott  v.  Wohey,  (1896)  2  Q.  B.  97  ; 

(*)  Riekard  v.  Moore,  38  L.  T.  N.  S.  64  L.  J.  Q.  B.  687. 
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STATUTORY  REQUIREMENTS. 


PabtI. 
Receipt. 


Refusal  to 
receiye. 


Receipt  by 
oarrier  or 
agent. 


The  actual  receipt  requires  a  delivery  and  taking  possession  of 
the  goods  as  a  matter  of  fact.  "  In  order  to  satisfy  the  statute 
there  must  be  a  delivery  of  the  goods  by  the  vendor,  with  an  inten- 
tion of  vesting  the  right  of  possession  in  the  vendee ;  and  there 
must  be  an  actual  acceptance  by  the  latter  with  the  intention  of 
taking  to  the  possession  as  owner  "  (g) ;  as  where  the  goods  were 
loaded  into  the  buyer's  cart  sent  by  him  to  take  them  away  (/?). 
Where  at  a  sale  of  goods  by  auction  with  the  condition  of  payment 
before  removal  a  lot  was  knocked  down  to  a  bidder  and  handed  to 
him,  which  he  retained  a  short  time  and  then  returned,  alleging  a 
mistake  in  the  bidding;  it  was  held  there  was  no  delivery  or 
receipt  of  possession,  as  there  was  no  intention  in  the  seller  to  give 
up  his  lien  for  payment  (i).  Goods  were  sold  upon  the  terms  that 
they  might  be  removed  to  a  warehouse  of  the  buyer  for  the 
purpose  of  warehousing  and  packing,  but  not  to  be  removed  thence 
without  payment  of  the  price :  it  was  held  that  the  delivery  and 
receipt  of  possession  was  complete  ;  for  that  the  seller  retained  no 
possession  or  lien,  relying  only  upon  the  promise  not  to  remove  the 
goods  (k), — If  the  buyer  refuses  to  receive  the  goods  he  cannot  be 
charged  with  a  parol  contract,  notwithstanding  a  previous  accept- 
ance (/).  The  motive  of  refusal  is  not  material;  as  where  the 
buyer  having  become  insolvent  refuses  to  receive  the  goods  in  order 
to  restore  them  to  the  seller  instead  of  taking  them  for  the  benefit 
of  creditors  (;w).  And  the  effect  of  the  refusal  is  independent  of 
the  truth  or  sufficiency  of  the  reason  alleged :  as  that  he  made  a 
mistake  in  buying  them,  or  that  the  goods  are  not  the  same  as  he 
bought,  or  that  they  do  not  satisfy  the  contract  («).  If  he  accepts 
and  receives  the  goods  in  fact,  it  is  immaterial  that  he  disputes  the 
terms  on  which  he  is  charged  as  receiving  them  ;  the  contract  may 
then  be  proved  by  parol  evidence  (o). 

The  delivery  of  the  goods  to  a  carrier  or  to  a  warehouseman  or 
wharfinger  appointed  by  the  buyer,  and  the  receipt  of  the  goods  by 
such  agent,  though  it  may  discharge  the  contract  of  the  seller,  does 
not  alone  constitute  an  acceptance  or  actual  receipt  by  the  buyer 


iff)  Fer  cur.  Phillips  v.  BtstoUi,  2  B.  & 
C.  613  ;  and  see  per  cur,  Maberley  t. 
Sheppard,  10  Bing.  102. 

(A)  Kershaw  v.  Ogdefi,  3  H.  &  C.  717 ; 
34  L.  J.  Ex.  159. 

(i)  Fhillips  V.  Bistolli,  2  B.  &  C.  611 ; 
postf  p.  194. 

k)  Dodsley  v.  Varley,  12  A.  &  E.  632. 
I)  BaUey  v.  Farker,  2  B.  &  C.  37. 


(w)  Nicholson  v.  Bower,  1  £.  &  EL 
172:  28  L.J.  Q.  B.  97. 

(«)  Fhillips  V.  Bistolli,  2  B.  &  C.  511 ; 
Johnson  V.  Dodgsorky  2  M.  &  W.  653  ;  6 
L.  J.  Ex.  186. 

(o)  Abbott  V.  Wohey,  (1895)  2  Q.  B. 
97  ;  64  L.  J.  Q.  B.  587  ;  Tomkifiton  v. 
Staight.  17  C.  B.  697 ;  25  L.  J.  C.  P. 
85. 
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within  the  statute ;  such  agents  having  no  general  authority  beyond       Oh.  V. 

the  carriage  and  custody  of  the  goods  (/?).     And  this  rule  does  not '. — 1— 

seem  affected  by  the  statutory  provision  of  sect.  32  of  the  Sale  of 
Goods  Act,  1893,  that  delivery  to  the  carrier  is  generally  to  be 
regarded  ssprimd  facie  delivery  to  the  buyer,  the  enactment  being 
merely  directed  to  change  of  property  in  the  goods  (q).  And  the 
delivery  of  the  goods  by  the  carrier  at  their  destination  where  they 
lie  at  the  disposal  of  the  buyer,  is  not  alone  sufficient  (r) ;  as  goods 
carried  on  a  railway  and  delivered  at  a  station  named  by  the  buyer, 
where  they  lie  at  his  orders  («).  Until  acceptance  and  receipt  the 
property  does  not  pass ;  the  goods  remain  at  the  risk  of  the  seller, 
and  he  may  retake  possession  of  the  goods  as  against  the  buyer  or 
his  trustee  in  bankruptcy,  though  they  have  been  carried  to  their 
destination  and  are  no  longer  in  transitu  (t).  If  the  buyer  after 
the  goods  have  been  delivered  to  his  carrier  or  agent  deals  with 
tliem  as  owner,  as  by  reselling  to  another,  or  by  altering  the 
destination,  he  may  be  taken  to  have  accepted  and  received  them, 
without  an  actual  i-eceipt  into  his  own  possession  (w).  So  though 
acceptance  of  the  bill  of  lading  of  goods  shipped  for  carriage  would 
not  be  sufficient,  yet  the  consignee  may  so  deal  with  it  as  to  pre- 
clude himself  from  disputing  that  he  has  accepted  and  received  the 
goods  as  owner  (:r).  So  if  the  buyer,  knowing  the  goods  to  be  in 
the  possession  of  his  carrier  or  warehouseman  and  lying  at  his  dis- 
posal, does  not  notify  to  the  seller  within  a  reasonable  time  his 
refusal  of  them,  he  may  be  taken  to  have  accepted  and  received 
them  (y). 

There  may  be  a  constructive  delivery  and  receipt  sufficient  to  Constructive 
satisfy  the  statute  by  a  transfer  of  the  right  of  possession,  without  ^cJ^ 
any  change  of   possession  in  fact.     This  may  occur  under  the 
following  conditions  : — ^Where  the  possession  is  already  in  the 
buyer,  but  not  the  right  of  possession,  which  is  then  transferred  to 
him ; — ^where  the  possession  remains  in  the  seller,  but  the  right  is 


(p)  Meredith  ▼.  Meighy  2  E.  &  B.  364 ; 
22  L.  J.  Q.  B.  403;  Hart  v.  Bush,  E.  B. 
k  E.  494;  27  L.  J.  Q.  B.  271.  See 
po$ty  p.  589. 

(^  See  Wait  v.  Baker,  2  Ex.  1 ;  17 
L.  J.  Ex.  307. 

(r)  Hunt  V.  Heeht,  8  Ex.  814  ;  22 
L.  J.  Ex.  293. 

(«)  Nonnan  v.  Fhillipt,  14  M.  &  W. 
277  ;  14  L.  J.  Ex.  306. 

(0  Ooom6e$  ▼.  Brittol  #  Exeter  By.y  3 


H.  &  N.  510;  27  L.  J.  Ex.  401 ;  Niehol- 
son  T.  Bower,  1  E.  &  E.  172;  28  L.  J. 
Q.  B.  97  ;  Smith  v.  Hudson,  6  B.  &  S. 
431  ;  34  L.  J.  Q.  B.  145. 

(m)  Morton  v.  Tibbett,  15  Q.  B.  428 ; 
19  L.  J.  Q.  B.  382  ;  Currie  v.  Anderson, 
2  E.  &  E.  592  ;  29  L.  J.  Q.  B.  87. 

(z)  Meredith  v.  Meiffh,  2  E.  &  B.  364  ; 
22  L.  J.  Q.  B.  403  ;  Currie  v.  Anderson, 
2  E.  &  E.  692  ;  29  L.  J.  Q.  B.  87. 

(y)  Bushel  r.  Wheeler,  15  Q.  B.  442. 


192 

Past  I. 


Where  the 
g^ds  arc  in 
poBsession  of 
the  buyer. 


Where  the 
goods  remain 
in  the  posses- 
aion  of  the 
seller. 


STATUTORY  REQUIEEMENTS. 

transferred ; — where  the  possession  remains  in  a  third  party,  and 
the  right  is  transferred. 

Where  the  goods  are  abeady  in  the  possession  of  the  buyer  in 
right  of  the  seller,  a  constructive  delivery  and  receipt  may  be 
effected  by  the  parties  consenting  to  a  change  of  the  possession  to 
the  buyer  in  his  own  right.  "  If  it  appears  that  the  conduct  of  a 
person  in  dealing  with  goods  already  in  his  possession  is  wholly  in- 
consistent with  the  supposition  that  his  former  possession  continues 
unchanged,  he  may  properly  be  said  to  have  accepted  and  actually 
received  such  goods  under  a  contract,  so  as  to  take  the  case  out  of 
the  operation  of  the  Statute  of  Frauds ;  as,  for  instance,  if  he  sells 
or  attempts  to  sell  the  goods,  or  if  he  disposes  absolutely  of  the 
whole  or  of  any  part  of  them,  or  attempts  to  do  so,  or  alters  the 
nature  of  the  property,  or  the  like"  (2).  Thus,  where  the  goods 
were  in  the  possession  of  a  person  as  agent  for  sale,  and  it  was 
verbally  agreed  between  him  and  the  owner  that  he  should  buy 
them  himself,  and  he  thereupon  resold  them  to  a  third  party ;  it 
was  held  that  there  weis  sufficient  evidence  of  an  acceptance  and 
receipt  to  charge  him  as  the  buyer  (a).  Where,  on  the  other  hand, 
a  person  in  the  possession  of  a  house  and  furniture  as  tenant  agreed 
with  the  owner  of  the  furniture  to  buy  it  at  a  valuation,  but  upon 
the  valuation  being  made  refused  to  pay  it,  and  gave  notice  to  the 
owner  to  remove  the  furniture  ;  it  was  held  that  there  was  no  evi- 
dence of  an  acceptance  and  receipt  {b) . 

A  constructive  delivery  and  receipt  may  also  take  place  where 
the  goods  remain  in  the  actual  possession  of  the  seller,  by  a 
transfer  of  the  right  of  possession  with  the  consent  of  both  parties. 
In  each  case  the  question  to  be  determined  is  whether  the  posses- 
sion which  actually  remains  in  the  seller  is  a  possession  in  the  seller 
by  virtue  of  his  original  property  in  the  goods,  or  whether  it  has 
become  a  possession  as  agent  or  bailee  of  the  buyer,  and  for  the 
determination  of  this  question  the  existence  of  a  seller's  lien 
affords  a  convenient  test  (c).  Where  a  person  bought  horses  of  a 
livery  stable  keeper  and  requested  him  to  keep  them  at  livery, 
which  he  assented  to  and  charged  the  buyer  with  the  keep  ;  it  was 
held  that  there  was  an   effectual  change  of  possession  and  an 


(r)  Per  cur.  Lilhjtchite  v.  Devereujc,  15 
M.  &  W.  291.  And  see  Sale  of  Goods 
Act,  1893,  8.  4. 

(fl)  Edan  v.  DudJieUy  1  Q.  B.  302. 

(b)  Lilhjwhite  v.  Devereux,  16  M.  &  W. 
286  ;   Taylor  v.  Wahefifld,  6  E.  &  B.  765. 


{c)  IIotc$  V.  Palmer y  3  B.  &  Aid.  321  ; 
Carter  y.  Towttaint^  5  B.  &  Aid.  856  ; 
Marvin  v.  WaUisy  6  E.  &  B.  726  ;  25 
L.  J.  Q.  B.  369 ;  Cattle  v.  Sworder,  6 
H.  &  N.  828  ;  30  L.  J.  Q.  B.  312. 
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aooeptanoe  and  receipt  by  the  buyer  (d) .    Where  a  person  having       Ch.  V. 

sold  a  horse  requested  the  buyer  to  lend  it  to  him  for  a  journey,  ! — ! — 

which  the  buyer  assented  to ;  it  was  held  to  be  an  acceptance  and 
receipt  of  the  horse  within  the  statute ;  for  the  lending  of  the 
horse  operated  a  change  of  the  possession  (e).  So  where  a  person 
bought  a  carriage  and  requested  tiie  seller  to  keep  it  for  him,  which 
he  consented  to  do,  the  buyer  using  it  when  he  required  (/).  A 
merchant  who  also  kept  a  bonded  warehouse  having  sold  some 
casks  of  spirits  upon  credit,  to  lie  in  bond  until  wanted,  sent  an 
invoice  to  the  buyer  specifying  the  casks  and  entered  them  in  his 
books  as  sold  to  the  buyer,  by  which  entry  he  was  precluded  from 
removing  them  out  of  bond ;  it  was  held  that  there  was  evidence 
of  an  aooeptance  and  receipt  (g).  Upon  the  sale  of  a  stack  of  hay 
standing  upon  the  seller's  land,  the  resale  of  part  by  the  buyer 
and  the  removal  of  that  part,  was  held  to  be  evidence  of  an 
acceptance  and  receipt  of  the  whole  (h) ;  but  a  mere  attempt  to 
resell  vrithout  any  delivery  seems  not  to  be  sufficient  («).  Where 
trees  standing  on  the  seller's  land  were  sold  as  timber  for  imme- 
diate removal,  and  the  buyer  cut  down  some  and  sold  the  top  and 
lop,  it  was  held  there  was  a  sufficient  acceptance  and  receipt, 
though  there  was  no  actual  removal  from  the  land  (Ar). 

On  the  other  hand,  it  was  held  in  the  following  cases  that  there  ingaffldent 
was  no  evidence  of  acceptance  and  receipt : — ^Where  a  person  ^Jo^^stJ^otivo 
bought  a  horse  and  requested  the  seller  to  keep  it  for  him  and  put 
it  out  to  grass,  and  the  seller  put  it  out  in  his  own  name  (/) ;  where 
a  person  ordered  a  waggon  to  be  bmlt  for  him,  and  while  it  was  in 
progress  upon  the  builder's  premises  employed  a  workman  of  his 
own  to  fix  on  the  ironwork  and  a  tilt  with  his  own  materials  (m) ; 
where  a  person  bought  several  articles  at  a  shop,  some  of  which 
he  marked  and  some  were  measured  and  cut  off  larger  pieces  in  his 
presence,  but  upon  the  goods  being  sent  to  him  he  refused  to 
receive  them  (w).  Where  a  person  bought  a  certain  quantity  of 
tares  out  of  a  larger  bulk  which  he  had  before  seen  and  approved, 
to  remain  in  the  seller's  possession  until  wanted ;  and  the  seller 
afterwards  measured  out  the  quantity  and  set  them  apart  with 

(<Q  Ehn&re  ▼.  Stone,  1  Tannt.  458.  (t)  See  Blmkituop  t.  Clayton^  7  Taunt. 

W  Marvin  y.  JFaUaee,  6  E.  &  B.  726  ;       59/  ;  1  Moo.  328.  ,  ^  ^   ^   „, 

25  L.  J.  Q.  B.  369.  (*)  ^arshaU  r.  Green,  1  0.  P.  D.  36 ; 

{/)  Beaun^tr.  Bren^eri,  5  C.  B.  301.  ''^^t^  '^'eir.r5'i'  'f  Aid. 

{a)  Cattle  r.  Sworder,  6  H.  &  K  828  ;  855. 

30  L.  J.  Ex.  310.  fm)  Maberley  v.  Sheppard,  10  Bingr.  99. 

(A)  Chaplin  r.  Rogert^  1  East,  192.  \n)  Baldey  ▼.  Farker,  2  B.  &  G.  37. 
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PabtI. 


Seller*  B  lien 
for  price. 


Where  the 
gooda  are  in 
possession  of 
an  agent. 


Delivery 
order. 


orders  that  they  should  be  delivered  to  the  buyer  when  called  for ; 
the  buyer  not  having  assented  to  such  specific  appropriation,  it  was 
held  that  there  was  no  delivery  and  receipt  (o). — Where  a  horse 
was  sold  for  a  ready  money  price  and  the  buyer  used  it,  but 
requested  the  seller  to  keep  it  for  a  time  when  he  would  fetch  it 
away  ;  it  was  held  that  the  seller  retained  his  lien  and  that  there 
was  no  delivery  (p).  Upon  a  sale  upon  credit  for  immediate 
delivery,  though  the  goods  may  remain  in  the  actual  possession  of 
the  seUer,  there  is  no  lien  whilst  the  credit  Isjsts ;  but  a  right  of 
lien  arises  upon  the  insolvency  of  the  buyer,  analogous  to  the 
right  of  stoppage  in  tramitu  in  the  case  of  goods  delivered  to  a 
carrier  {q). 

Where  the  goods  at  the  time  of  the  sale  are  in  the  possession  of 
a  bailee  or  agent  of  the  owner,  a  constructive  delivery  and  receipt 
may  be  effected  by  all  the  parties,  namely,  the  seller,  the  buyer, 
and  the  actual  possessor  consenting  that  the  right  of  possession 
shall  be  transferred,  and  that  the  actual  possession  shall  be  held  no 
longer  for  the  seller  but  for  the  buyer.  But  except  in  those  oases 
in  which  the  right  to  the  goods  has  been  transferred  by  a  document 
of  title,  such  as  a  bill  of  lading,  the  acknowledgment  of  the  bailee 
or  agent  to  the  buyer  that  he  holds  the  goods  on  his  behalf  is 
necessary  (r).  A  mere  delivery  order  given  by  the  seller  to  the 
buyer  is  no  receipt  by  the  latter  until  communicated  to  the  agent 
and  accepted  by  him  as  transferring  the  possession  ;  nor  is  a  mere 
delivery  order  given  by  the  seller  to  the  agent,  until  communicated 
by  the  latter  to  the  buyer  («).  And  a  warrant  given  by  a  ware- 
houseman or  wharfinger  to  the  owner  of  goods,  undertaking  to 
deliver  the  goods  to  him  or  his  assignee,  which  the  owner  on  selling 
the  goods  assigns  to  the  buyer,  is  no  receipt  by  the  latter,  until  the 
holder  of  the  goods  has  notice  of  the  assignment  and  agrees  with 
the  buyer  to  hold  for  him  as  owner  {t). 


Acceptance 
and  receipt 
of  part  of 
goods  sold. 


Acceptance  and  receipt  of  part  of  the  goods  sold  is  sufficient  to 
except  the  sale  from  the  operation  of  the  statute  ;  and  a  sample  of 


i' 


io)  Howe  V.  Paimer,  3  B.  &  Aid.  321. 

>)  Tempest  v.  Fitzgerald,  3  B.  &  Aid. 
680. 

iq)  Sale  of  Goods  Act,  1893,  s.  41 ; 
Bhxam  v.  Sandert,  4  B.  &  G.  949 ; 
Toicnley  v.  Crumpy  4  A.  &  E.  68 ;  6  L.  J. 
K.  B.  14 ;  Miles  y.  Gorton,  2  G.  &  M. 
604 ;  Griee  r.  Hiehardson,  3  Ap.  Ga.  319 ; 


47  L.  J.  P.  G.  48. 

(r)  Sale  of  Goods  Act,  1893,  s.  29  (3). 
See  Hx  p.  Jiarrow,  6  G.  D.  783 ;  46 
L.  J.  B.  73  ;  Griffff  v.  National  Aes.^ 
(1891)  3  Gh.  206 ;  61  L.  J.  G.  11. 

(*)  Bentall  t.  Bum,  3  B.  &  G.  423. 

\t)  Farina  v.  Home,  16  M.  &  W.  119  ; 
16  L.  J.  Ex.  73. 


FORMS  REQUIRED  BT  STATUTE.  1^^ 

the  goods  is  suffioienty  if  it  be  delivered  and  accepted  as  part  of  the       Ch.  v. 

bulk  (ti) ;    but  the  presumption  is  that  a  sample  is  merely  a  : — ! — 

specimen  of  the  goods  contracted  to  be  delivered,  and  not  part  of 
the  bulk  {x). — A  contemporaneous  purchase  and  sale  of  several  Acceptance  of 
articles  is,  according  to  the  circumstances,  to  be  regarded  as  one  ^^^^^' 
contract  or  several  contracts  (y).  Where  the  transaction  is  to  be  contracts. 
regarded  as  involving  but  one  contract,  the  acceptance  and  receipt 
of  one  article  or  of  one  parcel  or  kind  of  the  goods  is  sufficient  to 
take  the  whole  contract  out  of  the  statute  (s) ;  but  where  four 
pockets  of  hops  were  sold  at  the  same  time  at  a  price  per  hundred- 
weight agreed  upon  in  consideration  of  taking  the  whole,  two  of 
which  were  accepted  on  the  spot  and  the  other  two  were  reserved 
for  future  delivery  according  to  sample ;  the  purchaser  was  held  to 
be  entitled  to  refuse  the  remaining  two  pockets  (a).  A  contract 
having  been  verbally  made  for  the  sale  of  a  mare  for  20/.,  but 
upon  the  terms  that  if  the  mare  should  prove  to  be  in  foal  the 
buyer  would  on  receiving  12/.  from  the  seller  return  it  on  request ; 
it  was  held  to  be  one  entire  contract,  and  not  separate  contracts  of 
sale  and  resale,  and  that  the  acceptance  and  receipt  of  the  mare 
took  the  whole  contract  out  of  the  statute  (J). 


or 


The  17th  section  of  the  Statute  of  Frauds  excepted,  and  the  Eameet 
substituted  sect.  4  of  the  Sale  of  Goods  Act,  1893,  also  excepts  part  payment. 
from  its  operation  the  cases  in  which  "  the  seller  shall  give  some- 
thing in  earnest  to  bind  the  bargain  or  in  part  payment."  Earnest 
and  part  payment,  it  is  said,  are  two  distinct  things ;  but  earnest 
may  also  avail  as  part  payment.  Earnest  is  lost  if  the  party  fails 
to  perform  the  contract,  and  is  presumptively  brought  into  account 
as  payment  if  he  performs  it  (c).  A  mode  of  striking  a  bargain 
said  to  be  customary  in  places,  by  the  buyer  drawing  a  shilling 
across  the  hand  of  the  seller,  was  held  not  to  take  the  case  out  of 
the  statute,  as  it  does  not  amount  to  giving  anything  even  for  a 
moment  {d). 


(«)  Eind€  V.  JThiteAoute,  7  East,  658  ;  (a)  Jentier  v.  Smith,  L.  R.  4  C.  P. 

Gilliat  y.  Robertt,   19  L.  J.  Ex.  410  ;  270. 

Gardner  ▼.  Grottt,2  C.  B.  N   S.  340.  ^^j   William*  v.  Burgets,  10  A.  &  E. 

M  ^1^  ""'        73'                ^**  *^^  ;  8  L.  J.  Q.  B.  286. 

S  ^//.rv:  mm«,  3  M.  &  W.  170;  ,   W  ^y  l^- ^..EoweT,SmUh,  11 0.J>. 

7  L.  J.  Ex.  129  ;   Bigg  y.  Whiiking,  14  ^^^  ,  63  L.  J.  C.  1066. 

G.  B.  196;  Scott  Y.  £astem  Countiet  By, f  (d)  Blenkinsop  v.    Clayton.   7    Taunt. 

12  M.  &  W.  33  ;  13  L.  J.  Ex.  14.  697  ;  1  Moo.  328. 
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Pabt  I.  The  part  payment  contemplated  is  something  apart  from  the 

Part  payment.  Contract  itself,  and  in  affirmance  of  it.  Thus  where  goods  were 
sold  upon  the  terms  that  a  debt  due  from  the  seller  to  the  buyer 
should  he  set  off  as  part  payment  of  the  price,  and  when  the 
goods  were  sent  the  buyer  refused  to  receive  them ;  it  was  held 
that,  the  discharge  of  the  debt  resting  only  in  agreement  until 
completion  of  the  contract,  there  was  no  part  payment  within  the 
statute  {e).  The  completion  of  such  an  agreement  by  deliveiy 
and  receipt  of  the  goods  would  operate  efPectually  in  discharge  of 
the  debt,  and  might  be  proved  for  that  purpose,  although  the 
agreement  was  within  the  statute  and  could  not  have  been 
enforced  (/). 


Sect,  m.— OPERATION  OF  THE  STATUTE  OF  FRAUDS,  AND  SALE 

OF  GOODS  ACT,  1893. 

FAOB 

The  statute  operates  upon  the  eyidenoe — foreign  contracts — 
pleading  the  statute  - 196 

Contracts  partly  within  the  statute — contracts  partly  in  writing . .     197 

Operation  of  the  statute  upon  executed  contracts^-operation 
upon  part  executed  contracts — debts  impUed- upon  executed 
consideration 199 

Operation  of  the  statute  in  equity — where  possession  of  land 
given  under  contract — alteration  of  existing  possession — ^pos- 
session of  title  deeds 201 

Effectt  of  part  performance— payment  of  purchase-money  ......     202 

Effect  of  the  statute  upon  property  in  goods  sold. 203 

The  enactment  by  the  4th  section  of  the  Sale  of  Goods  Act,  1893, 
that  the  contracts  there  mentioned  ^'  shall  not  be  enforceable  by 
action,"  merely  gives  legislative  sanction  to  the  decisions  on  the 
17th  section  of  the  Statute  of  Frauds  that  no  contract  within  its 
description  "  shall  be  allowed  to  be  good."  The  operation  of  the 
statute  upon  the  contract  was  held  to  be  the  same  under  the 
Statute  4th  and  17th  sections  of  the  Statute  of  Frauds.      "It  is  now 

operates  finally  settled  that  the  true  construction  of  the  Statute  of  Frauds, 

(*)   Walker  v.  Nmuy,  16  M.   &  W.       265. 
302  ;  16  L.  J.  Ex.  120;  Norton  v.  Bavi-  (/)  Lavery  v.  Turhy,  6  H.  &  N.  239  ; 

$on,  (1899)  1  Q.  B.  401 ;  68  L.  J.  Q.  B.       30  L.  J.  Ex.  49.    SeejEW^,  p.  199. 
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both  the  4th  and  the  17th  seotions,  is  not  to  render  the  contracts       Oh.  V. 

within  them  void,  still  less  illegal,  but  is  to  render  the  kind  of  ! !_- 

evidenoe  required  indispensable  when  it  is  souirht  to  enforce  the  ^^PI^  ^^ 

*  ,    *^  ,  ^  evidence. 

contract"  (a).  And  if  no  action  can  be  brought  upon  a  contract 
for  want  of  evidence  to  satisfy  the  statute,  it  cannot  be  made 
available  between  the  parties  by  way  of  plea,  or  replication,  or 
counterclaim,  when  properly  put  in  issue  by  the  opposite  party  (6). 
— Upon  the  above  construction  of  the  statute,  that  it  operates  Foreign 
upon  the  evidence  only,  it  follows  that  a  foreign  contract  is  within  <*^*™°^* 
the  o{)eration  of  the  statute ;  and  that  if  it  is  of  a  description  to 
which  the  statute  applies,  it  cannot  be  enforced  in  the  courts  of 
this  country,  unless  the  requirements  of  the  statute  in  respect  of 
evidence  are  satisfied  (r). 

Under  the  Judicature  Acts  the  Statute  of  Frauds  must  be  Thestatate 
specially  pleaded  (d).  It  must  not  be  pleaded  inferentially,  but  S^^. 
with  a  distinct  reference  to  the  statute  (e) ;  nor  in  general  terms, 
but  with  a  distinct  statement  of  the  point  in  which  it  operates 
upon  the  contract  charged  (/).  But  the  omission  to  plead  the 
statute  is  matter  of  amendment  (j;).  It  is  not  necessary  to  plead 
the  particular  section  relied  on;  but  a  defendant  who  pleaded 
one  section  only  was  not  allowed  to  set  up  a  defence  under 
another  (^). 

The  statute  operates  to  prevent  any  action  upon  a  contract  Oontracto 
which  is  indivisible,  though  part  of  the  contract  may  not  be  within  S^gtotute!^ 
it ;  and  even  though  that  part  may  have  been  executed :  as  a 
promise,  in  consideration  of  staying  proceedings  against  a  debtor,  to 
pay  the  debts  and  the  costs  of  the  proceedings ;  which  is  within  the 
statute  as  to  the  debt  only,  but  will  not  support  an  action  for  the 
costs  unless  evidenced  by  writing  and  signatiire  (t).  And  a  verbal 
promise,  in  consideration  of  releasing  a  distress  for  the  rent  of 
another,  to  pay  the  rent  due  and  also  future  rent,  being  within  the 
statute  as  to  the  future  rent,  cannot  be  enforced  for  the  recoveiy  of 


(a)  Ld.  Blackburn,  Maddittm  v.  Alder ' 
son,  8  Ap.  Oa.  488 ;  52  L.  J.  Q.  B.  737 ; 
Britain  y.  Rotsiter,  11  Q.  B.  D.  123 ;  48 
li.  J.  Ex.  362 ;  Re  Holland,  W.  N.  (1902) 
90;  37L.  J.  N.  C.  241. 

{b)  Carrington  v.  RooU,  2  M.  &  W. 
248  ;  6  L.  J.  Ex.  96 ;  Noble  t.  Ward^ 
li.  B.  2  Ex.  135  ;  36  L.  J.  Ex.  91. 

le)  Leroux  T.  Brown,  12  G.  B.  801 ;  22 

{d)  Older  XIX.  rr.   15,   20  ;   Order 


XXV.  r.  1 ;  see  Catlinff  y.  King,  6  C.  D. 
660 ;  46  L.  J.  C.  384 ;  Futeher  y.  FuUher, 
60  L.  J.  C.  736. 

{e)  Clarke  y.  Callow,  46  L.  J.  Q.  B. 
53 ;  Byrd  y.  Nmn,  7  C.  D.  284 ;  47 
Xi.  J.  C.  1. 

(/)  Pullen  y.  Snelut,  48  L.  J.  C.  P.  394. 

{g)  Brunning  y.  Odhame,  76  L.  T.  602. 

(h)  James  y.  Smith,  (1891)  1  Ch.  384. 
But  see  Brunning  y.  Odhama,  tupra. 

(0  Chater  y.  Beehet,  7  T.  B.  201. 
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PaetL 


Contracts 
partly  in 
writing. 


the  rent  due  (k).    And  a  contract  for  the  sale  of  goods  to  the  value 
of  10/.,  together  with  other  things  not  within  the  statute,  for  a  cer- 
tain price,  was  held  to  he  an  entire  contract  upon  which  no  action 
could  be  brought  for  the  price  without  evidence  in  writing  (/). — 
Upon  the  same  principle  a  parol  contract  made  for  the  letting  of  a 
house  upon  the  terms  of  the  landlord  sending  in  furniture  was  held 
to  be  an  entire  contract ;  upon  which,  being  within  the  statute  as  to 
the  house,  no  action  could  be  brought  for  not  sending  in  the  furni- 
ture (m).    And  a  parol  letting  of  a  house  upon  the  terms  of  the 
tenant  paying  the  cost  of  alterations  and  taking  the  furniture  at  a 
valuation,  could  not  be  put  in  action  for  the  furniture  and  costs  of 
alterations  (n).    And  where  land  was  let  on  lease  together  with  the 
crops  and  tillages  to  be  paid  for  at  a  valuation ;  it  was  held  that 
crops  and  tillages  passed  with  the  land,  and  could  not  be  charged 
separately  without  a  contract  in  writing  (o).     And  where  an  in- 
coming tenant  agreed  verbally  with  the  outgoing  tenant  for  the 
possession  of  the  land  and  that  the  latter  should  settle  with  the 
landlord  for  the  rent  due,  it  was  held  to  be  an  entire  contract,  upon 
which  the  incoming  tenant  could  not  bring  an  action  to  recover  the 
past  rent  for  which  he  had  been  distrained  by  the  landlord  (j»). 
But  where  an  incoming  tenant  contracted  with  the  outgoing  tenant 
for  the  sale  of  the  crops,  and  also  of  the  dead  stock,  at  distinct 
prices ;  it  was  held  that  there  were  distinct  contracts,  and  that  an 
action  might  be  brought  for  the  price  of  the  latter  which  had  been 
accepted,  though  the  sale  of  the  former  was  within  the  statute  {q). 
Contracts  partly  in  writing  aild  partly  by  parol,  or  contracts  in 
writing  with  parol  variations,  aie  equivalent  as  regards  the  rules  of 
evidence  to  parol  contracts,  and  may  be  met  by  the  defence  of  the 
statute  (r).     Contracts  in  writing  with  collateral  parol  contracts 
concerning  the  same  matter  cannot  be  met  directly  by  the  statute ; 
and  the  collateral  parol  agreement  may  be  charged  in  answer  to  a 
claim  for  specific  performance,  notwithstanding  the  statute;  and 
specific  performance  of  the  written  contract  will  be  granted  only 
upon  the  terms  of  admitting  and  performing  the  parol  agree- 
ment («). 


{k)  Thomas  v.  Williams,  10  B.  &  C. 
664. 

(0  Harman  v.  R$eve,  18  C.  B.  587; 
25  L.  J.  C.  P.  257. 

(m)  Mechelen  v.  Wallace^  7  A.  &  E. 
49  ;  6  L.  J.  K.  B.  217. 

(n)  Vaughan  v.  Hancock,  3  G.  B.  766  ; 
16  L.J.  C.  P.  1. 

(o)  Falmouth  y.   Thomas,  1  G.  &  If. 


89  ;  2  L.  J.  Ex.  67. 

{p)  Hodgson  y.  Johnson,  E.  B  &  E. 
685 ;  28  L.  J.  Q.  B.  88  ;  but  see 
Tulbrook  y.  Lawes,  I  Q.  B.  D.  284  ;  45 
L.  J.  Q.  B.  178. 

(g)  Mayjidd  y.  JFadsUy,  3  B.  &  C. 
367. 

(r)  See  ante,  p.  117. 

(«)  Soe  ante,  p.  126. 
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But  the  contract  is  not  a  nullity ;  it  exists  as  a  fact  which  the       Ch.  V. 
court  can  take  cognisance  of  for  other  purposes  than  those  above 


stated ;  and  all  acts  done  under  it  may  be  referred  to  the  contract  ^^'*??x  i^ 
for  their  legal  validity  and  efficacy  (t).  Money  paid  by  a  party  upon  executed 
under  such  contract  cannot  be  recovered  back  so  long  as  the  other  *^®^*™<^**- 
party  is  ready  and  willing  to  execute  the  contract,  and  there  is  no 
failure  of  the  consideration  for  the  payment  («).  Where  a  pro- 
missory note  was  given  in  payment  of  the  purchase-money  of  land, 
it  was  held  to  be  no  defence  to  an  action  on  the  note  that  there  was 
no  memorandum  in  writing  of  the  contract  of  sale,  without  showing 
further  that  the  vendor  had  refused  performance  on  his  part  (ar).  So 
a  purchEiser  having  paid  the  deposit  on  a  contract  of  sale  cannot 
repudiate  the  contract  and  claim  a  return  of  the  deposit,  merely  on  the 
groi^nd  that  there  is  no  written  evidence  of  the  contract  (y) ;  but  if  the 
vendor  fails  to  make  a  title  or  refuses  to  complete,  the  purchaser  is 
then  entitled  to  the  deposit  upon  the  failure  of  consideration  as  money 
received  tohisuse  (2) .  Upon  the  same  principle  where  a  debtor  agreed 
verbally  with  his  creditor  to  give  up  to  him  the  possession  of  a 
house  in  discharge  of  the  debt  and  the  possession  was  given  up 
accordhigly,  the  debt  was  discharged  (a).  And  an  agent  employed 
to  buy  goods  for  another  and  to  pay  the  price,  may  recover  the 
money  so  paid  at  the  request  of  his  employer,  though  the  contract 
for  the  goods  did  not  satisfy  the  statute  {b).  Upon  the  same  prin- 
ciple a  contract  concerning  an  interest  in  land  within  the  statute 
as  the  sale  of  a  growing  crop  of  grass  to  be  taken  by  the  buyer, 
though  not  available  as  a  contract  for  want  of  evidence  to  satisfy 
the  statute,  may  be  put  in  evidence  as  a  licence  to  enter  upon  the 
land,  in  defence  to  an  action  of  trespass  (c).  And  an  express 
contract  within  the  statute,  though  it  may  not  be  chargeable  in  an 
action,  serves  to  prevent  any  different  contract  being  charged 
respecting  the  same  matter,  or  any  different  presumption  being 
raised  from  acts  done  in  pursuance  of  the  contract  {d). 

Execution  of  the  contract  does  not  take  it  out  of  the  operation  Operation 
of  the  statute,  as  to  any  part  remaining  executory,  except  under  ^^^^^^ 
the  equitable  doctrine  of  part  performance ;  and  the  Judicature  contract. 

(0  Selborne,  L.  C,  Maddison  v.  Al-  4  L.  J.  K.  B.  78. 

derton,  8  Ap.  Ca.  467 ;  62  L.  J.  Q.  B.  737.  (a)  Lavery  v.  TurUy,  6  H.  &  N.  239  ; 

(«)  Thonuu  V.  Brown,  1  Q.  B.  D.  714;  30  L.  J.  Ex.  49. 

45  L.  J.  Q.  B.  811.  ib)  Pawle  v.  Gunn,  4  Bing.  N.  C.  446; 

(x)  Jones  V.  Jmei,  6  M.  &  W.  84  ;    9  7  t.  J.  C.  P.  206. 


L.  J.  Ex.  178.  ie)  Ante,  p.  166. 

y)  Thonuu  y.  Brown,  supra.  (d) 

\z)  Gosbell  y.  Archer,  2  A.  &  E.  600 ;       123  ;  48  L.  J.  Q.  B.  862. 


(y)  Thomae  v.  Brown,  supra.  \d)  Britain  v.  Rossiter,  11   Q.   B.  D. 
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PiBT  I.  Acts  have  made  no  difference  in  this  respect  (e).  Thus  in  the  case 
of  an  agreement  to  sell  or  transfer  an  interest  in  land  for  a  pro- 
mised sum  of  money,  the  interest  having  been  transferred  accord- 
ing to  the  agreement,  the  promise  to  pay  cannot  be  charged  upon 
the  contract  without  written  evidence  to  satisfy  the  statute  (/). — 
Debt  implied  ^^^  ^^  implied  debt  may  arise  upon  the  executed  consideration  of 
^™^aii  *^  a  contract  within  the  statute,  according  to  the  general  principles 
relating  to  executed  considerations  (g).  As  where  goods  are  sold 
and  delivered  or  work  done  imder  the  contract,  the  price  may  in 
general  be  recovered  under  an  implied  debt  arising  from  the 
acceptance  of  the  executed  consideration  (h).  And  where  a  party 
after  accepting  part  performance  of  the  consideration  repudiates 
the  contract  and  relies  upon  the  statute,  the  other  party  may 
rescind  the  contract  and  charge  him  for  the  part  executed  con- 
sideration which  he  has  received  and  kept  (i).  So  in  the  case  of  a 
contract  of  service  to  continue  for  more  than  a  year  and  a  wrong- 
ful dismissal  during  the  service,  the  servant  may  recover  for  the 
executed  service  though  he  cannot  sue  for  the  wrongful  dismissal 
without  proving  a  contract  in  writing  (A),  But  so  long  as  a  con- 
tract subsists  no  new  contract  can  be  implied  from  acts  done  under 
it,  and  such  acts  must  be  referred  to  the  contract  only  (/). — ^Upon 
this  principle  where  a  contract  imports  an  indemnity  for  expenses 
under  it,  and  no  action  will  lie  upon  the  contract  for  want  of 
written  evidence,  the  expenses  incurred  and  paid  may  be  charged 
as  an  implied  debt  arising  from  the  payment;  the  contract 
operating  as  a  request  to  make  the  payment  (m).  And  a  verbal 
guarantee  of  a  debt,  though  vnthin  the  statute,  may  operate  as  a 
request  in  fact  to  pay  it,  so  as  to  entitle  the  surety  to  recover  the 
payment  from  the  principal  debtor  (w). — ^Where  money  has  been 
received  under  a  verbal  contract  within  the  statute  by  one  of  the 
parties  to  be  paid  over  to  the  other,  it  maybe  claimed  by  the  latter 


Mone7  paid. 


Money 
received. 


(e)  See  poat,  p.  202  ;  Boydell  v.  Drum' 
mondy  11  East,  142 ;  BrUam  v.  BouiUr, 
tupra, 

(/)  Teal  V.  Autf/,  2  B.  &  B.  99; 
Cocking  v.  Ward,  1  G.  B.  S58 ;  15  L.  J. 
C.  P.  245  ;  Kelly  v.  Webster,  12  0.  B. 
283  ;  21  L.  J.  C.  P.  163  ;  Sanderson  v. 
Graves,  L.  R.  10  Ex.  234  ;  44  L.  J.  Ex. 
210. 

(^)  See  anUy  p.  84. 

(h)  Knowlman  v.  Bluett,  L.  R.  9  Ex. 
307  ;  43  L.  J.  Ex.  160  ;  and  see  Bram- 
wdl,  B.,  Sanderson  t.  Graves,  supra. 


(t)  Mavor  v.  iyiw,  3  Bing.  286.  See 
ante,  p.  36. 

(k)  Snelling  t.  Suntingtower,  1  C.  M. 
&  R.  20  ;  3  L.  J.  Ex.  232  ;  Britain  v. 
Bossiter,  11  Q.  B.  D.  123  ;  48  L.  J.  Ex. 
362. 

(/)  Britain  v.  Bossiter,  supra, 

(m)  Ants,  p.  30.  See  Pawls  y.  Gunn, 
4  Bing.  N.  0.  445  ;  7  L.  J.  C.  P.  206  ; 
Knowlman  v.  Bluett,  L.  R.  9  Ex.  307 ; 
44  L.  J.  Ex.  210  ;  Pulbrook  y,  Lawes,  1 
Q.  B.  D.  284 ;  46  L.  J.  Q.  B.  178. 

(n)  Alexander  v.  Vane,  1  M.  &  W.  611 ; 
6«t.  J.  Ex.  187. 
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as  an  implied  debt  for  money  received  to  his  use ;  and  the  verbal 
contract  may  be  proved  to  explain  the  terms  on  which  the  money 
was  received  (o).  As  where  a  tenant  agreed  verbally  with  his 
landlord  that,  in  consideration  of  the  landlord's  consent  to  an 
assignment  of  the  tenancy,  he  would  pay  over  a  certain  sum  out  of 
the  premium  to  be  received  from  the  incoming  tenant ;  upon  pay- 
ment of  the  premium,  the  landlord  was  held  entitled  to  recover  the 
sum  agreed  in  an  action  for  money  received  to  his  use  (p), — And  AcoooDt 
a  party  may  become  bound  by  an  account  stated  respecting  money  "***^- 
paid  under  a  contract  within  the  statute ;  though  the  money  could 
not  be  recovered  under  the  contract  for  want  of  evidence  to  satisfy 
the  statute  (q). 

The  construction  and  operation  of  the  statute  is  the  same  in  Operation 
equity  as  at  law ;  unless  there  is  some  special  equitable  ground  for  ^  equity.  * 
taking  a  case  out  of  its  operation  (r).  The  mere  want  of  writing 
cannot  be  made  the  groimd  of  jurisdiction ;  and  there  is  no  fraud 
in  merely  taking  advantage  of  the  statute  («).  But  where  it  is 
part  of  the  agreement  that  it  should  be  put  in  writing,  which  is 
prevented  by  fraud,  it  is  said  that  there  is  equitable  ground  for 
relief  against  the  statute  by  admitting  parol  evidence  (t). 

Exception  has  been  made  in  equity  in  the  case  of  contracts  con-  Where 
oeming  interests  in  land  within  the  4th  section  of  the  statute,  ^d^?^**' 
where  possession  of  the  land  contracted  for  has  been  in  fact  'inder 
delivered  and  accepted  under  the  contract ;  in  which  case  the  court 
will  receive  evidence  of  the  contract  without  regard  to  the  statute 
in  order  to  carry  out  the  terms  upon  which  possession  was  given. 
The  principle  of  the  exception  is  that  possession  of  land  of  another 
is  presumed  not  to  be  wrongful,  but  by  agreement ;  and  therefore 
it  is  necessary  to  inquire  into  the  agreement  in  order  to  limit  the 
possession  according  to  its  terms  and  conditions  {u).    Thus  the 
admission  of  a  tenant  into  possession  under  an  agreement  for  a 
lease  takes  the  agreement  out  of  the  statute  and  admits  parol 


(o)  Griffith  V.  Younff,  12  East,  513 ; 
Sanderson  y.  Oraves^  L.  B.  10  Ex. 
234  ;  44  L.  J.  Ex.  210. 

[p)  Griffith  ▼.  Young,  supra, 

(q)  Seago  Y.  Deane,  4  Biog.  459 ; 
Cocking  y.  fFard,  I  C.  B.  858 ;  15  L.  J. 
C.  P.  245. 

(r)  Granworth,  L.  C,  Caton  ▼.  Caton, 
L.  B.  1  Ch.  146 ;  34  L.  J.  C.  664. 

U)  Cottenham,  L.  C,  Kirk  v.  BromUy 
Uman,  2  Ph.  648 ;    17  L.   J.  C.  127,; 


Selhome,  L.  C,  Maddison  v.  Alderson, 
8  Ap.  Ca.  467 ;  32  L.  J.  Q.  B.  737. 

(0  Thurlow,  L.  C,  WhUehureh  v. 
Bevii,  2  Bro.  C.  C.  666 ;  see  Wood  v. 
Midgley,  6  D.  M.  &  Q.  41 ;  23  L.  J.  0. 
663. 

(m)  Plnmer,  M.  B.,  Morphett  y.  Jonet, 
1  Swanst.  172 ;  Ghrant,  M.  B.,  Gregory  y. 
Mighell,  18  Ves.  328;  Blore  y.  Sutton, 
3  Mer.  237  ;  Morgan  y.  MiUnan,  3  D.  M. 
&  G.  24  ;  22  L.  J.  G.  897. 
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PabtI.  evidence  of  the  terms  for  the  purpose  of  enforcing  the  lease  (a*). 
And  possession  taken  before  a  parol  contract  for  a  lease,  and  sub- 
sequently continued,  if  unequivocally  referable  to  the  contract, 
may  constitute  an  act  of  part  performance  (f/).  The  possession  of 
a  house  was  held  to  admit  parol  evidence  of  an  agreement  to  grant 
the  possession  for  life  in  consideration  of  the  payment  of  the 
ground  rent  and  taxes  (s).  And  where  a  father  verbally  promised 
in  consideration  of  his  daughter's  marriage  to  give  her  a  house, 
and  upon  the  marriage  taking  place  put  her  in  possession ;  it  was 
held  that  the  promise  was  taken  out  of  the  statute  and  might  be 
proved  by  parol  evidence  in  support  of  the  possession  (a), — But  as 
the  jurisdiction  of  the  court  to  award  damages  under  Lord  Cairns* 
Act  is  merely  in  substitution  for  the  equitable  remedy,  where  the 
remedy  by  specific  performance  is  lost  the  right  to  damages  under 
that  Act  disappears  with  it  (J). 

The  continuance  of  a  tenant  in  possession  is  presumptively  re- 
ferable to  a  continuance  of  his  tenancy  and  is  not  sufficient  to  take 
an  alleged  new  agreement  out  of  the  statute  {c).  Nor  are  acts 
which  are  referable  to  an  existing  tenancy  sufficient ;  as  cultivat- 
ing the  ground  and  doing  ordinary  repairs  {(f).  But  an  alteration 
in  the  possession  which  is  unequivocally  referable  to  a  new  agree- 
ment  is  sufficient :  as  the  payment  of  an  increased  rent  (e) ; 
draining  the  land  and  laying  down  pasture  (/) ;  laying  out 
money  in  buildings  and  improvements  (ff) ;  sub-letting  to  a  new 
tenant  who  lays  out  money  in  improvements  with  the  knowledge 
of  the  landlord  {h) ;  altering  buildings  so  as  to  acquire  a  new  ease- 
Possession  of  ment  of  light  (e). — Upon  the  same  principle  the  delivery  and 
title  deeds.  possession  of  title  deeds,  as  security  for  a  debt,  creates  an  equitable 
mortgage  and  may  be  established  by  parol  evidence  {k). 


Alteration  of 

existing 

possession. 


Effect  of 


The  above  exception  of  contracts  concerning  land  from  the 


(a?)  Gregory  v.  Miff  hell,  supra;  Mor* 
phett  V.  Jonet,  supra. 

(y)  Hodson  v.  Hettland,  (1896)  2  Ch. 
428  ;  66  L.  J.  G.  764. 

(z)  Coles  V.  IHlkinffton,  L.  £.  19  Eq. 
174;  44  L.J.  C.  381. 

{a)  Ungley  v.  Unglcy,  6  C.  D.  887  ; 
46  L.  J.  C.  854 ;  Sureombe  t.  Finniger, 
3  D.  M.  &  G.  671 ;  22  L.  J.  C.  419. 

{b)  Lavery  v.  Fursell,  39  C.  D.  308 ; 
67  L.  J.  C.  670. 

{e)  Brennan  v.  Bolton^  2  Dr.  &  War. 
349  ;  Brady's  ease,  15  W.  R.  733. 

(rf)  Frame  v.  Dawson,  14  Ves.  386. 


(e)  Nunn  v.  Fabian,  L.  R.  1  Ch.  S6; 
35  L.  J.  C.  140 ;  Miller  v.  Sharp,  (1899) 

I  Ch.  622  ;  68  L.  J.  C.  322. 

(/)  Mundy  v.  Jolliffe,  6  M.  &  Cr. 
167;  9  L.J.  C.  95. 

{g)  Letter  v.  Foxeroft,  Colles,  P.  C. 
108 ;  1  Wh.  &  T.  L.  C.  460 ;  1  E.  R. 
205 ;    Sutherland  v.  Briggs,  1  Hare,  26 ; 

II  L.  J.  C.  36. 

{h)  WilliamK  y.  Evans,  L.  R.  19  Eq. 
547  ;  44  L.  J.  C.  319. 

(»)  MeManus  v.  Cooke,  35  C.  D.  681 ; 
66  L.  J.  C.  662. 

(k)  jinte,  p.  106. 
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operation  of  the  statute,  where  possessioii  has  been  delivered  and       Ch.  V. 
accepted,  has  been  referred  to  the  general  principle  of  equity  that 


where  one  party  has  performed  the  contract  wholly  or  partially  on  £J^£^^, 
his  part,  it  would  operate  as  a  fraud  if  the  other  party  could  refuse 
performance  on  the  ground  of  the  statute  ;  the  giving  and  accept- 
ance of  possession  being  considered  as  part  performance  (/).  But 
the  principle  of  part  performance  thus  stated  is  not  applied  to  any 
other  contracts  within  the  statute  than  those  concerning  the  pos- 
session of  land  (m).  It  does  not  apply  to  a  contract  of  service  not 
to  be  performed  within  a  year,  which  is  not  taken  out  of  the  statute 
by  service  rendered  under  it  (n) ;  nor  to  a  contract  in  consideration 
of  marriage,  which  is  not  taken  out  of  the  statute  by  performance 
of  the  marriage  {o) ;  nor  to  contracts  to  answer  for  the  debt  of 
another,  though  performed  by  the  party  guaranteed  giving 
credit  (jo). — ^Payment  of  the  purchase-money  imder  a  contract  of  Payment  of 
sale  of  land  has  no  effect  in  taking  the  contract  out  of  the  Sioney  or 
statute  (q) ;  but  the  purchaser  acquires  a  lien  upon  the  land  for  the  expenses, 
sum  paid ;  or  may  recover  it  as  money  received  to  his  use,  upon 
failiu^  of  the  consideration  (r).  And  payment  of  the  expenses  pre- 
paratory to  completion  have  no  effect  in  taking  the  contract  out  of 
the  statute ;  as  the  expenses  of  surveying  and  valuing,  of  preparing 
and  examining  abstracts  of  title,  and  other  expenses  of  a  similar 
kind  incurred  upon  the  supposition  of  a  valid  contract  («).  80 
formerly  the  payment  of  the  auction  duty  which  is  a  condition 
imposed  upon  the  bidding,  and  not  an  act  in  performance  of  the 
contract  {t). — With  contracts  for  the  sale  of  goods  of  the  value  of 
10/.  and  upwards,  part  performance  is  expressly  provided  for  by 
statute,  which  excepts  the  cases  where  the  buyer  shall  accept  part 
of  the  goods  or  give  something  in  earnest  or  in  part  payment  (u). 


A  contract  for  the  sale  of  goods  within  the  4th  section  of  the  Operati 


ion 


Sale  of  Goods  Act,  1893,  which  does  not  satisfy  the  requirements  ^  ^^^^^ 

(/)  Plamer,  IC.  R.,  Morphett  t.  Jonet^  Smith,  L.  C.  310 ;  Ld.  Blackburn,  Mad' 

1  Swanst.   181 ;  Turner,  L.  J.,   Wilton  dison  v.  Alderson,  supra, 

V.  W€9t  HartUpool  jBy.,  2  D.  J.   &   S.  (q)  Clinan  v.  Cooke,  1  Soh.  &  Lef.  22  ; 

475;  34  L.  J.  G.  241.  Selbomei  L.  C,  Maddison  y.  Alder»on, 

(m)  Selbome,  L.  C,  and  Ld.  Black-  wf^f-  ^             .«      „            ^ 

Irarn,  Maddiaon  ▼.  AJderton,  8  Ap.   Ca.  Jr)^nte,  7^.^^\   Rote  y,  WaUon,   10 

467;    62  L.  J.   Q.  B.   737;    but  see  H.   L.  C.   672;  33  L.  J.  C.   385;  11 

Kay,  J.,  MeManut  y.  Cooke,  36  C.  D.  E.  R.  1187  ;   Whitbread  f  Co.  v.  Watt, 

681 ;  56  L.  J.  C.  662.  (1902)  1  Ch.  835 ;  71  L.  J.  C.  424. 

,  .    _  .^  .          I,     . -_    ^^   r\    Tk    T\  (*)   Whaley  v.  Bagenal,   1   Bro.   P.  C. 

(0)  Ante,  p.  163.  (^)  BuckmatUr  v.  Harrop,  7  Ves.  341. 

\p)  Wain  y.  Warltert,  6  East,  10 ;  1  (u)  See  ante,  pp.  188,  196. 
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Past  I. 
property  in 

gO<MflBOld. 


Liability  of 
carrier  to 
buyer  or 
seller. 


Bankmptoy 
of  buyer. 


of  the  statute  is  not  effectual  to  pass  any  property  in  the  goods  to 
the  buyer  {x).  He  cannot  maintain  an  action  for  a  wrongful  con- 
version of  the  goods  until  the  statute  is  satisfied  and  the  contract 
capable  of  being  proved;  nor  is  it  sufficient  to  have  obtained  a 
memorandum  in  writing  after  the  conversion  waa  committed  (y). 
Consequently  the  buyer  imder  such  contract  has  no  insurable 
interest,  and  cannot  recover  upon  a  policy  then  effected  by  him 
upon  the  goods ;  nor  will  an  acceptance  and  receipt  of  part  of  the 
goods  after  the  loss  has  occurred,  though  it  may  take  the  contract 
out  of  the  statute  from  that  time,  be  effectual  to  support  his 
claim  {»), — But  if  a  buyer,  having  obtained  a  delivery  order,  resells 
the  goods  and  transfers  the  order,  the  sub- vendee  may  obtain  a 
good  title  under  the  Factors  Act,  1877,  though  no  action  could 
have  been  maintained  by  the  buyer  in  respect  of  the  original 
sale  {a).  And  a  verbal  contract  within  the  statute  may  be  set  up 
as  giving  a  priority  of  claim  to  the  property  affected  by  it  against 
a  third  party,  who,  not  being  personally  charged  upon  it,  cannot 
plead  the  statute  (6). 

Upon  the  same  principle  a  buyer  under  such  a  contract  cannot 
in  general  sue  the  carrier,  to  whom  the  goods  have  been  de- 
livered by  his  order,  for  a  loss  of  or  injury  to  the  goods ;  the 
carrier  is  liable  to  the  consignor  only;  nor  can  the  liability  be 
changed,  nor  a  new  liability  created,  by  acceptance,  or  payment, 
or  a  memorandum  in  writing,  made  after  the  happening  of  the 
loss  or  injury  complained  of  (c).  And  the  seller,  although  he 
has  delivered  the  goods  to  a  carrier  for  the  buyer,  and  they 
have  been  carried  to  their  destination,  may,  at  any  time 
before  an  actual  acceptance  and  receipt  of  the  goods,  retake 
possession  of  them  (d). 

The  question  of  property  may  arise  between  the  seller  and 
the  trustee  in  bankruptcy  of  the  buyer.  Where  goods  sold  within 
the  statute  without  a  written  memorandum  were  delivered  ac- 
cording to  the  contract,  and  the  buyer,  finding  himself  in  in- 
solvent ciroumstanoes,  refused  to  receive  them ;  it  was  held  that 


{x)  NichoUon  y.  Bower,  1  £.  &  E.  172 ; 
28  L.  J.  Q.  B.  97. 

(y)  Felthotue  y.  Bindley,  11  C.  B.  N.  S. 
869  ;  31  L.  J.  C.  P.  204. 

(z)  Stoekdale  y.  Dunlop,  6  M.  &  W. 
224  ;  9  L.  J.  Ex.  83. 

(a)  HugUl  v.  Mather,  22  Q.  B.  D.  364  ; 
68  L.  J.  Q.  B.  171. 


(6)  North,  J. ,  MUet  y .  New  Zealand  Co,, 
32  C.  D.  266 ;  64  L.  J.  C.  1036. 

ifi)  Coatt  y.  Chaplin,  3  Q.  B.  483;  11 
L.  J.  Q.  B.  483 ;  Coombt  y.  Bristol  # 
Exeter  By,,  3  H.  &  N.  610 ;  27  L.  J.  Ex. 

401. 

(d)  See  ante,  p.  191,  n.  (t). 
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the  property  in  the  goods  never  vested  in  him,  and  consequently       Oh.  V. 
his  assignees  in  hankruptoy  had  no  olaim  (e).    And  where  under ! — L. 


a  like  contract  the  goods  had  heen  delivered  at  a  railway  station 
to  the  order  of  the  buyer,  who  became  bankrupt  before  any 
receipt  of  the  goods;  it  was  held  that  the  seller  might  rescind 
the  delivery  and  reclaim  his  goods,  and  thereby  exclude  the 
daim  of  the  assignees  (/). — ^A  note  or  memorandum  in  writing,  Bankniptcy 
where  there  has  been  no  acceptance  or  payment  by  the  buyer  o'^®^'- 
and  the  goods  remain  in  the  possession  of  the  seller,  is  an  '^  assur- 
ance of  personal  chattels"  within  the  Bills  of  Sale  Acts,  and 
therefore  requires  registration  in  order  to  pass  the  property  as 
against  the  trustee  in  bankruptcy  and  execution  creditors  of  the 
seller  {g). 

(*)  NiehoUon  v.  Boww^  1  E.  &  E.  172  ;  #  Yorkahirt  Ry,  Co,,  L.  R.  1  C.  P.  431 ; 

2S  li.  J.  Q.  B.  97.  35  L.  J.  C.  P.  137. 

(/)  Smith  y.  Hutkon,  6  B.  ft  S.  431 ;  {a)  Re   Robertt^   36    G.  D.    196  ;    66 

34  X.  J.  Q.  B.  146  ;  BoUtm  y.  Laneoihire  L.  J.  G.  952. 
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Past  I. 

Causes 

Titiating 

agreement. 


Mistake. 


Of  law. 


Of  fact. 


An  agreement,  apparently  complete  and  sufEcient  to  create  a 
oontract,  may  be  affected  by  causes  which  under  certain  con- 
ditions render  it  void  or  voidable  of  legal  effect.  These  causes 
are  classed  under  the  heads  of  Mistake,  Fraud,  and  Duress  or 
undue  influence,  and  are  so  treated  in  the  three  sections  of  this 
chapter. 

Mistake  is  occasioned  by  ignorance  or  misconception  of  some 
matter,  under  influence  of  which  an  act  is  done ;  so  that  the 
intention  and  legal  consequence  presumptively  attributable  to  the 
act  are  rebutted  or  modifled  by  evidence  of  the  mistake.  But 
mere  forgetfulness  is  not  necessarily  equivalent  to  mistake  (d). — 
Mistake  may  occur  in  a  matter  of  law  or  in  a  matter  of  fact.  But 
every  person  is  presumed  to  know  the  law ;  and  a  party  cannot  in 
general  allege  ignorance  or  mistake  of  law  in  avoidance  of  his  acts  or 
contracts.  The  application  of  this  principle  is  treated  hereafter. — 
Mistake  in  a  matter  of  fact  may  in  general  be  alleged  in  avoidance 
of  the  consequences  of  acts  and  agreements ;  but  a  person  is  not 


(a)  BarrowY,  Isaaet^  (1891)  1  Q.  B.  417;  60  L.  J.  Q.  B.  179. 
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allowed  to  allege  mistake  in  a  matter  of  fact  whioh  it  was  his  duty      ^-  ^- 

to  know,  or  which,  having  the  means  of  knowledge,  it  was  wilful  — — 

or  negligent  for  him  not  to  know ;  for  in  such  cases  knowledge  is 
imputed  to  him  (b). 

Mistake  affecting  agreements  may  be  distinguished  as  follows: —  Modes  of 
It  may  affect  the  act  of  agreement,  so  that  a  party  appears  to  ^J^^^^t. 
agree  when  in  fact  he  does  not ;  or  it  may  affect  the  expression  of 
the  terms  of  agreement,  which  therefore  express  incorrectly  or  in- 
sufficiently the  actual  intention ;  or  it  may  occur  in  the  facts  and 
circumstances  which  form  the  inducement  to  the  agreement,  so 
that  the  agreement  made  is  not  intended  to  apply  to  the  actual 
facts  and  circumstances. — Further  distinctions  appear  in  the  effect 
of  mistake  in  the  above  cases :  where  the  mistake  is  that  of  one 
party  only,  known  or  not  known  to  the  other ;  and  where  it  is  a 
mistake  common  to  both  parties. 

A  person  may  always  dispute  the  act  charged  against  him  as  Mistake  in 
importing  agreement;  he  may  show  that  it  was  done  with  a  ^^^^^t. 
different  intention  and  nnder  circumstances  which  do  not  render 
him  responsible  for  the  other  party  accepting  it  as  agreement. 
Even  in  the  case  of  agreements  in  writing  and  deeds  signed  and 
sealed,  though  a  party  cannot  yaij  the  written  terms,  he  may  con- 
tradict or  qualify  the  extrinsic  act  of  signing  or  sealing,  which  is 
the  evidence  of  agreement  (c).  As  if  a  person  intending  to  sign  an 
agreement  as  an  attesting  witness  signs  it  by  mistake  in  the  wrong 
place  as  a  party  to  be  bound,  the  signing  is  a  mere  accident 
attended  with  no  legal  effect  (d). 

If  a  person  who  is  unable  to  read  is  informed  of  the  contents  of  Execution  of 
a  deed  or  writing  by  another  person  reading  or  explaining  it  to  ^®^°' 
him,  and  it  is  read  or  explained  erroneously,  he  may  deny  that  it 
is  his  deed ;  for  it  is  at  the  risk  of  the  party  to  whom  the  deed  is 
made,  being  present,  that  the  true  effect  be  declared  to  him,  if 
required ;  but  if  he  do  not  require  it,  he  is  bound  by  the  deed  (e). 
So  ^'  if  several  bonds  axe  written  upon  one  piece  of  parchment  and 
one  of  them  only  is  read  to  the  obligor,  and  he,  being  a  man  not 
lettered,  seals  and  delivers  the  deed,  it  is  good  for  that  which  is 

(*)  Tindal,  C.  J.,  BellT,  Gardiner ,  4  (e)  See  ante,  p.  123. 

Man.   &  O.  11  ;  11   L.  J.  C.  P.   195;  (d)  Bramwell,  B.,  WakeY,  Earrop,  6 

James,  L.  J.,  Re  Metcalfe,  13  C.  D.  236  ;  H.  &  N.  768 ;  30  L.  J.  Ex.  277. 

49  L.  J.  C.  236 ;  Tamplin  y.  James,  16  (e)  Thoroughgood* a  case,    2   Go.   9  a ; 

C.   D.    216;    Goddard   v.    Jeffreys^    61  FigoVs  case,    11   Co.    27  b;   Simons  y. 

L.  J.  C.  68.  ^.  W,  Ry.,  2  C.  B.  N.  S.  620. 
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read,  and  ab  initio  void  for  the  others."  And  "if  there  are  two 
absolute  and  distinct  clauses  in  a  deed,  and  the  one  is  read  to  the 
party  not  lettered  and  the  other  not,  the  deed  is  good  for  the  clause 
which  was  read,  and  ab  initio  void  for  the  residue."  A  deed  or 
bond  consisting  of  an  entire  sum,  and  read  to  the  obligor,  being 
himself  unable  to  read,  for  a  less  sum,  and  executed  bj  him,  is 
void  for  the  whole  (/*).  Where  a  person  signed  an  instrument 
which  he  was  then  told  and  believed  was  a  guarantee,  but  which 
was  in  fact  a  bill  of  exchange  to  which  his  signature  appeared  as 
the  indorsement ;  it  was  held  that  inasmuch  as  he  did  not  intend 
to  sign  a  bill,  he  was  not  bound  ;  and  consequently,  unless  guilty 
of  such  negligence  as  would  preclude  him  from  asserting  the  mis- 
take, he  was  not  liable  as  indorser  even  to  a  bond  fide  holder  for 
value  {g).  So  where  a  person  without  negligence  signed  a  promis- 
sory note  upon  the  representation  that  he  was  merely  attesting  the 
execution  of  a  deed,  he  was  held  entitled  to  dispute  his  liability  to 
a  holder  for  value  without  notice  (//). — But  if  a  person  executes  a 
deed  knowing  the  contents,  though  mistaken  in  the  legal  effect,  he 
cannot  deny  the  execution ;  if  he  was  induced  to  execute  it  by 
fraudulent  misrepresentation  of  the  effect,  the  deed  may  be  void- 
able by  reason  of  the  fraud,  but  it  is  not  void  (t).  And  a  person 
cannot  deny  the  execution  of  a  deed  or  instrument  merely  upon 
the  ground  that  it  is  used  for  a  different  purpose  than  he 
intended  (j). — ^Upon  the  same  principle  where  a  bidder  at  an 
auction  is  mistaken  as  to  the  identity  of  the  property  which  he 
purchases,  the  court  may  refuse  specific  performance  at  the 
instance  of  the  vendor,  and  award  to  the  vendor  damages  for  the 
non-performance  of  the  contract  {k). 


Mistake  in 
expression 
of  the 
agreement. 

Mistake  of 
one  party. 


Where  there  is  a  mistake  in  the  expression  of  the  agreement,  the 
effect  is  different  in  the  case  of  the  mistake  of  one  party  only,  and 
in  that  of  a  mistake  common  to  both. — ^For  the  simple  case  of  a 
mistake  of  one  party  only  in  the  expression  of  the  agreement,  it  is 
sufficient  to  recur  to  the  elementary  principle  that  the  law  judges 
of  the  matter  of  an  agreement  exclusively  from  the  expressions  of 
intention  which  are  communicated  between  the  parties.     Conse- 


(/)  Pigoft  case,  11  Co.  27  b. 

iff)  Foster  y.  Maekinnon,  L.  R.  4  0.  P. 
704  ;  38  L.  J.  0.  P.  310. 

(A)  Lewis  V.  C%,  67  L.  J.  Q.  B.  224. 

(t)  Edwards  t.  Browfif  1  G.  &  J.  812; 


HirsehJUld  v.  L.  B,  ^  S,  C.  Sif.,  2 
Q.  B.  D.  1 ;  46  L.  J.  Q.  B.  94. 

0)  Hunter  v.  Walters,  L.  R.  7  Ch. 
76;  41L.  J.  C.  176. 

(k)  Malins  t.  Freeman^  2  Keen,  25 ; 
Tamplin  y.  James,  16  C.  D.  216. 
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quently,  as  a  general  rule,  an  agreement  is  not  affected  by  the  mis-      Ch.  VI. 
take  of  either  party  in  expressing  the  terms,  of  which  the  other ' 


party  has  no  notice  or  intimation  (/).  In  the  case  of  an  agreement 
in  writing  this  is  no  more  than  an  application  of  the  general  rule 
that  the  written  terms  cannot  be  varied  by  extrinsic  evidence  of 
intention  (w) ;  and  it  is  the  duty  of  the  court  in  general  to  construe 
and  apply  an  agreement  in  writing  without  regard  to  the  views  of 
either  party  respecting  the  meaning  (m). — ^Where  a  person  in- 
tending to  insure  goods  by  one  ship  by  mistake  insured  them  by 
another,  the  underwriter,  having  taken  the  name  and  particulars 
of  the  ship  from  the  insured,  was  held  under  no  obligation  in 
respect  of  the  ship  intended  to  be,  but  not  in  fact,  insured  ;  though 
if  the  ship  or  voyage  insured  were  suflBoiently  identified,  a  mere 
misnomer  of  the  ship  would  be  immaterial  (o).  Where  an  insurance 
company  granted  a  policy  upon  a  life  according  to  the  terms  of  the 
proposal  sent  in  by  the  insui*ed,  which  contained  a  condition 
exempting  the  insurer  from  liability  under  the  special  circum- 
stances of  the  death,  the  insured  was  held  to  be  precluded  from 
alleging  that  the  condition  was  inserted  by  mistake,  there  being  no 
mistake  of  the  company  or  in  the  policy  (p). 

The  court  cannot  grant  specific  performance  of  an  agreement  speciac 
according  to  the  intention  of  a  party  instead  of  the  expression  of  performance 

1...  .<»  r       ^  r  of  agreement 

his  intention ;  or  rectify  an  agreement  upon  a  mistake  of  one  of  the  with  mistake, 
parties  only,  because  in  such  case  there  would  be  no  real  agreement 
by  which  to  rectify  it  {g).  "Where  a  vendor  by  mistake  has  included 
in  the  contract  of  sale  property  not  intended  to  be  sold,  the  court 
cannot  compel  the  purchaser  against  his  will  to  complete  the  sale 
exclusive  of  that  property  (;*).  Though  in  some  cases  where  the 
mistake  is  not  material,  as  a  small  difference  in  quantity,  the  court 
will  grant  specific  performance  with  compensation  for  the  defi- 
ciency («).  Where  a  party  claims  specific  performance  of  a  con- 
tract upon  a  construction  which  is  decided  against  him,  he  may  in 
general  waive  his  construction  and  obtain  performance  according  to 
the  construction  found  by  the  court  or  that  admitted  by  the  defen- 
dant {t).    But  if  he  has  insisted  and  acted  upon  a  mistaken  con- 

(l)  SeeoiiU,  p.  2.  {p)  Fowler  t.  Scottish  Equitable  Ins.^ 

im)  See  ante,  p.  119.  28  L.  J.  C.  225. 

(if)  Prison  Commiasionere  y.  Middlesex^  (q)  Betitley  r.  Mackay,  4  D.  F.  &  J. 

9  Q.  B.  D.  606 ;  61  L.  J.  Q.  B.  433  ;  279 ;  31   L.   J.   C.   697.     See  Mai/  v. 

Freeton  v.  Luel;  27  C.  D.  497  ;  Stewart  Flatt,  (1900)  1  Oh.  616 ;  69  L.  J.  0. 697. 


T.  Kennedy  QSo,  2),  16  Ap.  Ca.  108.  (r)  Al9anleyY.Kinnairdy2yL9dLQr.  1. 

'''"  -•--        •^-  (#)  See;«M^,Pt.  V.,Chap.V.,Sect.II. 

[t)  Preston  r.  Luck,  27  0.  D.  497. 


(o)  lonides  y.   Paeijlc  Int.,  L.   R.    7 
Q.  B.  617;  41  L.J.  Q.  B.  190. 
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Btmotion  the  court  may  refuse  to  grant  performance  in  any  form 
and  dismiss  the  action  (u). 

On  the  other  hand  the  court  will  not  grant  specific  performance 
against  a  party  who  was  under  a  material  nustake  in  expressing 
the  agreement,  where  there  is  some  reasonable  ground  for  the  mis- 
take, or  great  hardship  in  enforcing  it  {x).  Accordingly  the  court 
in  general  refuses  specific  performance  against  a  vendor  who  has  by 
mistake  included  in  the  contract  property  which  he  did  not  intend 
to  sell  (y).  And  specific  performance  was  refused  against  a  vendor 
who  had  instructed  his  auctioneer  to  sell  subject  to  the  reservation 
of  a  right  of  way,  but  the  auctioneer  by  mistake  signed  the  con- 
tract upon  particulsurs  of  sale  which  omitted  the  reservation  (z) ; 
so  where  there  was  a  mistake  of  the  auctioneer  as  to  the  reserved 
price  (a).  Where  an  offer  was  made  by  letter  to  sell  at  a  price 
written  as  1,250/.  in  mistake  for  2,250/.,  which  was  accepted  by 
letter,  the  court  refused  to  enforce  the  contract  at  the  written 
price,  the  vendor  having  given  notice  of  the  mistake  immediately 
upon  discovery  (J).  So  specific  performance  was  refused  of  an 
agreement  for  a  lease  in  which  the  lessor  omitted  by  mistake  the 
payment  of  a  premium  {c).  Where  the  reversion  of  land  leased 
at  a  rent  was  sold,  the  vendor  supposing  that  he  would  retain  the 
rent  (which  was  incident  to  the  reversion),  as  well  as  the  purchase- 
money,  it  was  held  that  the  purchaser  could  not  have  specific  per- 
formance upon  any  other  terms  (d). — Where  prior  to  the  Judica- 
ture Acts  the  court  would  have  dismissed  a  suit  without  prejudice 
to  the  right  of  the  plaintiff  to  bring  an  action  at  law,  the  court  in 
refusing  specific  performance  on  the  ground  of  the  mistake  of  the 
party  charged  must  now  give  the  other  party  the  damages,  if  any, 
which  he  has  sustained  by  reason  of  the  mistake  (e). 

'^  The  promiser  is  not  bound  to  fulfil  a  promise  in  a  sense  in 
which  the  promisee  knew  at  the  time  the  promiser  did  not  intend 
it.  And  in  considering  the  question  in  what  sense  a  promisee  is 
entitled  to  enforce  the  promise,  it  matters  not  in  what  way  the 
knowledge  of  the  meaning  in  which  the  promiser  made  it  is 


(m)  CIotre»  V.  EigginMtif  1  V.  &  B. 
624  ;  MarifhallY.  Berridffe,  19  C.  D.  233 ; 
31  L.  J.  C.  329. 

(x)  Wataon  v.  Manton,  4  D.  M.  &  G. 
230 ;  Dctmy  y.  Haneoek,  L.  R.  6  Gh.  1  ; 
Ooddard  v.  Jeffreys,  61  L.  J.  0.  68  ;  Re 
Hare  and  O'More,  (1901)  1  Ch.  46 ;  70 
li.  J.  C.  45. 

(y)  BeLxendaU  y.  SeaU^  19  Beay.  601 ; 


24  L.  J.  G.  386 ;  see/Mfe,  p.  224. 
(z)  Mamer  y.  Back,  6  Hs.  443. 

(a)  Day  y.  JFelle,  30  Beay.  220. 

[b)  Webeier  y.  Ceeil,  30  Beay.  62. 

{c)   Wood  y.  Searth,  2  K  &  J.  33. 

(d)  Wycombe  By,  y.  DonninyUn  Sot- 
piua,  L.  R.  1  Gh.  268. 

{e)  TampUn  y.  Jamcff  16  C.  J>,  215. 
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brought  to  the  mind  of  the  promisee,  whether  hy  express  words,      Ch.  VI. 

or  by  oonduot,  or  previous  dealings,  or  other  circumstances.    If  by  — — 

any  means  he  knows  that  there  was  no  real  agreement  between 
him  and  the  promiser,  he  is  not  entitled  to  insist  that  the  promise 
shall  be  fulfilled  in  a  sense  to  which  the  mind  of  the  promiser  did 
not  assent'*  (/).  A  knowledge  of  the  mistake,  if  the  party  in 
error  be  not  corrected,  may  amount  to  fraud,  and  be  a  ground  for 
setting  aside  the  contract  altogether,  unless  rectification  of  the 
mistake  be  consented  to  {g).  Thus  where  the  rent  was  entered  in 
a  lease  by  mistake  at  a  less  sum  than  agreed  to  the  knowledge  of 
the  lessee,  but  the  lessor  executed  the  lease  in  ignorance  of  it ;  it 
was  held  that  the  lessee  must  either  give  up  the  lease,  or  take  a 
corrected  one  at  the  higher  rent  (k).  So  where  the  purchaser  pre- 
pared a  conveyance  including  property  which  was  not  included  in 
the  plan  furnished  to  him  by  the  vendor,  and  the  vendor  executed 
the  conveyance  in  the  mistake  that  it  agreed  with  the  plan,  the 
court  ordered  that  the  conveyance  should  be  annulled  with  a  return 
of  the  purchase-money,  unless  the  purchaser  would  take  it  as  recti- 
fied {{).  Where  a  lessor  granted  a  lease  of  land,  knowing  that  as 
to  part  he  had  no  title,  and  the  lessee  took  the  lease  in  ignorance 
of  the  defect  of  title,  it  was  held  that  the  lessee  had  an  election 
either  to  have  the  lease  annulled,  or  to  take  the  part  for  which  title 
could  be  given  with  damages  for  the  rest  under  the  covenant  for 
title  (A:). 

By  the  rule  of  common  law  a  written  contract  as  expressed  by  ML««take  in 
the  parties  could  not  be  varied  by  extrinsic  evidence  of  intention,  expression  of 

■■■  ...  •  agreement 

for  the  purpose  of  correcting  mistakes  in  the  expression  (/).  But  common  to 
the  Court  of  Chancery  administered  relief  against  such  mistakes  ^  ^* 
by  conforming  the  performance  to  the  real  agreement,  and  if 
necessary  by  rectifying  the  written  contract,  and  incidentally 
thereto  by  restraining  proceedings  at  law  upon  the  contract  as 
written  (m).  Now  under  the  Judicature  Acts  all  divisions  and 
judges  of  the  court  exercise  the  same  equitable  jurisdiction ;  but 
all  causes  and  matters  for  the  rectification,  or  setting  aside,  or  can- 

(/)  Hannen,  J.,   Smith   v.    ffuffhes,  (t)  Ratris  r.  FeppereU,  L.  R.  6  Eq.  1. 

L.  R.  6  Q.  B.  697  ;  40  L  J  Q.  B.  221.  ^^j  ^^^^     ^  j^^.^  ^^^  ^     1  ^  p 

JS)  Paget  y-^^rshall,  28  C.  D.  256  p) ^^^     ^f^  J.  C. TP.  401. 

64  L.  J.  C.  676;  May  v.  Flait,  (1900)  „v  «                   ,,« 

1  Ch.  616  ;  69  L.  J.  C.  367.  (0  See  ante,  p.  119. 

(A)  Garrard  v.  Frankel,  30  Beav.  445 ;  (m)  See  Druijr  y,  Parker,  L.  R.  6  Eq. 

81  L.  J.  C.  604.  131 ;  87  L.  J.  O.  241 ;  post,  p.  212. 
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Specific 


Paet  I.  cellation  of  deeds  or  other  written  instruments  are  ordinarily  to  be 
tried  in  the  Chancery  Division  (w). — In  the  exercise  of  equitable 
jurisdiction  evidence  of  a  common  mistake  of  both  parties  in 
expressing  their  agreement  is  generally  culmissible  for  all  purposes. 
If  a  plaintiff  claims  specific  performance  of  a  contract  in  the 
performance,  t^jj^g  {^  which  it  is  drawn  up,  the  defendant  may  resist  the  claim 
by  showing  that  it  was  drawn  up  by  mistake  and  does  not  repre- 
Bent  correctly  the  terms  of  agreement  (o).  If  it  appears  from  the 
evidence  of  the  defendant  what  the  real  agreement  was,  the 
plaintiff  must  submit  to  take  specific  performance  of  the  agree- 
ment so  proved,  or  his  claim  will  be  dismissed  (/>).  And  if  he 
refuses  to  take  it  as  proved,  the  court  may  grant  specific  perform- 
ance at  the  instance  of  the  defendant,  without  putting  him  to  the 
expense  of  a  cross  action  to  rectify  the  writing  (q). 

There  is  an  original  jurisdiction  in  equity  to  rectify  a  written 
contract  containiDg  a  mistake  of  both  the  parties  in  expressing  the 
agreement,  and  to  make  it  accord  with  the  agreement  intended  to 
be  expressed  (r),  A  plaintiff  may  claim  rectification  of  a  contract 
together  with  specific  performance  of  the  contract  as  rectified  (s) ; 
and  a  defendant  may  claim  rectification  by  counterclaim  or  by  a 
cross  action  (t).  "  In  such  cases  it  is  necessary  to  prove  not  only 
that  there  has  been  a  mistake  in  what  has  been  done,  but  also  what 
was  intended  to  be  done,  in  order  that  the  instrument  may  be  set 
right  according  to  what  was  really  so  intended  "  (u) ;  and  for  this 
purpose  the  court  necessarily  receives  evidence  of  the  true  agree- 
ment in  contradiction  of  the  written  agreement  (j-),  and  parol 
evidence  of  the  mistake  is  admissible  to  rectify  the  writing,  though 
the  contract  is  one  required  to  be  proved  by  writing  by  the  Statute 
of  Frauds  (j/). — The  court  will  grant  the  relief  to  a  plaintiff  who 
himself  drew  the  instrument  with  the  mist«Jte  (s) ;  and  can  grant 
it  upon  the  uncontradicted  evidence  of  the  plaintiff  alone  where 


Rectification 
of  written 
contract. 


(n)  Judicature  Act,  1873,  as.  24,  34 ; 
Bee  Mostyn  v.  Mofityn  Coal  Co.,  1  0.  P.  D. 
145  ;  45  L.  J.  C.  P.  401. 

(o)  Clowes  V.  Higginson^  1 V.  &  B.  624 ; 
Moxey  v.  Big  wood,  4  D.  F.  &  J.  351. 

{p)  Jiatrubottotn  v.  Gosden,  IV.  &  B. 
165  ;  Gordon  v.  Hertford,  2  Madd.  106  ; 
Smith  V.  Whcatcroft,  9  0.  D.  223;  47 
L.  J.  C.  746. 

(q)  Fife  v.  Clayton,  13  Vee.  646 ;  see 
Higginson  y.  Clowes,  16  Yes.  516. 

(r)  Hardwicke,  L.  C,  Henkle  y.  JRoyal 
Exchange  Ass.,  1  Yes.  sen.  318. 

(«)  alley  y.  Fisher,  34  C.  D.  367  ;  56 


L.  J.  C.  208.     But  see  May  y.  Flatty 
(1900)  1  Ch.  616  ;  69  L.  J.  0.  357. 

{t)  Kay,  J.,  Caird  y.  Moss,  33  C.  D. 
30  ;  55  L.  J.  C.  854. 

(u)  Turner,  L.  J.,  Bentley  y.  MacJcay^ 
4  D.  F.  &  J.  286  ;  31  L.  J.  C.  709 ; 
James,  Y.-C,  Mackenzie  y.  Coulson,  L.  R. 
8  £q.  375  ;  post,  p.  216. 

(x)  Grant,  M.  R.,  fTinch  y.  Winchester^ 
1  Y.  &  B.  378.     See  ante,  p.  122. 

(y)  Re  Boulter,  4  C.  D.  241  ;  46  L.  J. 
B.  11;  ante,  p.  182. 

{z)  Ball  y.  Storie,  1  Sim.  &  S.  210. 
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no  further  evidenoe  can  be  obtained  (a).    But  an  action  cannot  be      Ch.  VI. 
brought  to  rectify  a  contract,  after  a  former  action  upon  the  con- 


tract which  has  proceeded  to  judgment  and  satisfaction,  without  the 
question  of  mistake  or  rectification  having  been  raised  (&). 

In  the  case  of  marine  insurance,  the  preliminary  slip  or  memo-  Reotifioation 
randum  of  the  terms  agreed  upon,  although  invalid  at  law  and  in  ®'  P^^y- 
equity  for  want  of  statutory  formalities,  may  yet  be  resorted  to  as 
evidence  of  intention ;  and  a  mistake  in  the  policy  corrected  by  the 
slip,  even  after  a  loss  has  supervened  (c).     Where  the  slip  for  the 
insurance  of  a  ship  described  the  risk  as  beginning  at  and  from  a 
named  port,  and  the  policy  by  mistake  described  it  as  from  the  port 
only ;  the  policy  was  rectified  so  as  to  cover  a  loss  at  the  port  (rf). 
Under  an  open  policy  of  insurance  upon  goods  to  be  declared  as 
shipped  in  order  of  shipment,  it  was  held  that  the  insured  might, 
according  to  a  usage  of  merchants  and  underwriters,  correct  a 
mistake  in  the  order  of  declaring  the  shipments  after  a  loss  had 
become  known,  so  as  to  bring  the  goods  within  the  insurance  {e). 
— ^A  bill  of  exchange,  drawn  in  renewal  of  a  former  bill  between  Bill  of 
an  indorsee,  drawer,  and  acceptor,  had  by  mistake  the  name  of  the  ^®* 

indorsee  inserted  in  the  place  of  drawer,  in  which  form  the  bill  was 
accepted  and  indorsed  to  him  ;  and  an  action  commenced  by  him 
as  indorsee  having  been  met  by  the  defence  that  his  name  appeared 
on  the  bill  as  drawer,  he  sued  in  equity  for  rectification  of  the 
instrument,  and  for  an  injunction  against  the  defence  at  law  ;  and 
the  court  held  that,  the  remedy  failing  at  law,  the  bill  must  be 
rectified  (/). 

In  the  case  of  a  unilateral  mistake,  there  can  in  general  be  no  Rectification 
remedy  except  upon  the  covenants,  after  conveyance  of  the  ^^^^*^' 
estate  {g).  A  deed  of  conveyance  will  be  rectified  which  has  been 
drawn  by  mistake  to  convey  a  part  only  of  the  property  sold 
instead  of  the  whole  ;  and  the  court  held  that  an  order  for  rectifi- 
cation indorsed  upon  the  deed  was  effectual  to  pass  the  legal  estate 
without  a  conveyance  of  the  other  moiety  (A).     So  an  appointment 

(a)  Hatiley  v.  Pearson,  13  C.  D.  546.  8  C.  P.  18  ;  42  L.  J.  C.  P.  12 ;  Impet^l 

\h)  Caird  v.  Moas,  33  C.  D.  22  ;  66  Marine  Ins.  v.  Fire  Ins.  Corp.,  4  C.  P.  D. 

L.  J.  C.  854  ;  see  Att.-Gen.  v.  Tomline,  166  ;  46  L.  J.  C.  P.  424. 

7  C.  D.  388  ;  47  L.  J.  0.  473.  (/)  Druifv.  Parker,  L.  R.  6  Eq.  131 ; 

{c}  Cory  r.  Patlan,  L.  R.  7  Q.  B.  304  ;  37  L.  J.  C.  241. 

41  t.  J.  Q.  B.  195,  n. ;  L.  R.  9  Q.  B.  (^)  Thotnas   v.   Powell,   2  Cox,   394  ; 

677;  43  L.   J.   Q.  B.   181;  lonidea  v.  Jolife  v.  Haker,  11  Q.  B.  D.  266;  62 

PaciJUf  Ins.  Co.,  L.  R.  7  Q.  B.  617 ;  41  L.  J.  Q.  B.  609 ;  May  v.  Piatt,  (1900) 

L.  J.  Q.  B.  190.  1  Ch.  616  ;  69  L.  J.  C.  367. 

(d)  Motteux  V.  London  Ass.  Co.,  1  Atk.  (A)   White  v.  WhiU,  L.  R.  16  Eq.  247 : 
646.  42  Ij.  J.  C.  288 ;  EanUy  y.  Pearson,  13 

(e)  Stephens  y.  Australasian  Ins.,  L.  R.  C.  D.  649. 
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Leases. 


Marriage 
settlements. 


Setting  aside 
contract 
where  no  real 
agreement. 


by  a  deed  poll  was  rectified  which  by  mistake  included  the  whole 
property  within  the  power  instead  of  part  only  (i).  So  in  pro- 
ceedings in  bankruptcy  where  a  memorandum  of  mortgage  mis- 
described  the  property,  which  was  otherwise  specifically  identified, 
the  court  ordered  that  the  document  must  be  treated  as  rectified  so 
as  to  give  the  security  intended  (A). — The  court  rectified  a  lease  by 
making  the  lessee  liable  for  land  tax  according  to  the  written 
agreement  for  the  lease  (/).  And  a  lease  of  a  house  '^  together 
with  all  lights  and  easements  thereto  belonging,"  was  read  with 
the  addition  of  a  proviso  contained  in  the  agreement  for  the  lease, 
excluding  any  right  to  light  over  the  adjacent  property  of  the 
lessor,  in  an  action  against  the  latter  for  obstruction  of  the 
light  (m). — ^Marriage  settlements  are  rectified  upon  the  following 
principles : — If  articles  are  drawn  up,  and  a  settlement  afterwards 
made  before  marriage,  without  reference  to  the  articles,  in  case  of 
difference  between  them,  the  settlement  would  presumptively  avail, 
as  being  the  later  document  and  made  while  the  parties  are  still  at 
liberty  to  make  a  new  agreement ;  but  it  is  admissible  to  prove  by 
evidence  that  the  settlement  was  intended  to  follow  the  articles, 
and  that  the  difference  was  a  mistake,  and  the  settlement  may 
then  be  rectified.  If,  however,  the  settlement  expressly  purports 
to  be  made  in  pursuance  of  the  articles,  that  is  sufficient  without 
further  evidence,  and  the  difference  between  them  will  be  rectified. 
If  articles  are  made  before  marriage  and  the  settlement  is  made 
after,  and  not  in  conformity  with  the  articles,  although  not 
expressed  to  be  made  in  pursuance  of  the  articles,  the  court  will 
rectify  the  settlement,  because  upon  the  face  of  it  not  what  the 
parties  were  bound  to  (w).  The  court  can  only  rectify  a  marriage 
settlement,  where  there  is  evidence  of  a  different  intention  at  the 
time  when  the  deed  was  executed  (o).  The  court  may  act  upon 
the  evidence  of  the  plaintiff  alone  (p)  ;  but  will  only  act  upon 
affidavit  evidence,  imless  corroborated  by  documentary  evidence, 
with  reluctance  (q). 

Where  it  appears  that  no  real  agreement  existed  between  the 
parties,  the  court  cannot  rectify  the  written  contract ;  but  if  neces- 


(i)  irriffht  V.  Gof,  22  Beav.  207 ;  25 
L.  J.  C.  803.  See  Courihope  v.  Daniel^ 
2  H.  &  M.  95. 

{k)  Jie  JiouUer,  4  C.  D.  241 ;  46  L.  J. 
C.  11. 

(/)  Murray  v.  Farker,  19  Beav.  305. 

(m)  Salaman  t.  Glover^  L.  E.  20  Eq. 
444  ;  44  L.  J.  0.  551. 


(«)  Legg  v.  Goldwirey  Ca.  temp.  Talbot^ 
20  ;  2  Wh.  &  T.  L.  C.  770. 

(o)  Elwes  V.  Eltce»,  3  D.  F.  &  J.  667  ; 
Tucker  v.  Bennett,  38  C.  D,  I ;  57  L.  J. 
C.  507. 

{p)  Hanley  y.  FearMWy  13  0.  D.  645. 

Iq)  Bonhote  r.  Henderson,  (1895)  1  Gh. 
742  ;  64  L.  J.  C.  556. 
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sary  may  set  it  aside.    ^'  Oourts  of  equity  do  not  reotif y  contracts ;      Cr.  VI. 


Sect.  I. 


they  may  and  do  rectify  mBtruments  pmporting  to  have  beeu 
made  in  pursuance  of  the  terms  of  contracts.  But  it  is  always 
necessary  for  a  plamtiS  to  show  that  there  was  an  actual  concluded 
contract  antecedent  to  the  instrument  which  is  sought  to  he 
rectified ;  and  that  such  contract  is  inaccurately  represented  in  the 
instrument.  It  is  impossible  for  the  court  to  rescind  or  alter  a 
contract  with  reference  to  the  terms  of  the  negotiation  which  pre- 
ceded it "  (r).  And  "  if  the  parties  took  different  views  of  what 
was  intended,  there  would  be  no  contract  between  them  which 
could  be  carried  into  effect  by  rectifying  the  instrument"  («). — 
Accordingly,  where  an  agreement  was  drawn  up  for  the  lease  of 
land  described  as  '^  in  the  occupation  of  S./'  both  parties  haying  in 
fact  agreed  that  some  land  should  be  taken  from  that  occupation, 
but  without  agreeing  as  to  the  quantity  or  place ;  the  court  refused 
to  rectify  the  agreement  according  to  the  views  of  either  party,  or 
to  grant  specific  performance  as  it  stood  (/).  Where  it  appeared 
that  one  party  intended  to  purchase  a  property  at  the  price  of 
2,500/.,  and  the  other  party,  having  a  lease  with  the  option  of 
purchase  for  2,000/.,  intended  to  sell  his  lease  and  option  for  600/.; 
and  an  agreement  was  drawn  up  purporting  to  buy  and  sell  the 
lease  and  option  for  2,500/. ;  it  was  held  that  as  the  agreement 
expressed  the  intention  of  neither  party  it  must  be  set  aside  (u). 

A  mistake  in  the  expression  of  a  written  contract  which  is  Apparent 
apparent,  upon  the  face  of  the  instrument  without  extrinsic  evi-  ^j^^^  i,y 
dence  may  be  rectified  by  the  context;    and  the  contract    is  oonstraction. 
construed  in  accordance  with  the  obvious  intention,  both  at  law 
and  in  equity  {x). — ^Upon  this  principle  in  construing  bonds : — in 
the  penalty  of  a  bond  the  word  "  pounds "  was  supplied  to  the 
number  given,  the  condition  of  the  bond  being  to  pay  pounds 
sterling  (y) ;  the  condition  of  a  bond  to  pay  "  one  pounds  "  was 
read  as  ^'  one  hundred  pounds  "  {%) ;  '^  the  condition  of  this  obliga- 
tion shall  be  void  "  was  read  "  this  obligation  "  shall  be  void  {a)  ; 


(r)  James,  V.-O.,  Mackenzie  y.  CoiUeon,  (x)  Otbom^s  cate,  10  Go.  133  a ;  Wilem 

L.  B.  8  Bq.  376.  ▼.  Wihmy  5  H.  L.  0.  40  ;  23  L.  J.  0. 

{$)  Tuner,  L.  J.,  Bentley  y.  Maekay,  697  ;  10  E.  R.  811. 

4  D.  F.  &  J.  286  ;  31  L.  J.  0.  709.  (y)  CoUt  v.  Suhne,  8  B.  &  0.  568. 

328  ^  ^^•f'''*^^  ▼•  Stangroom,   6  Vea.  ^^j  ^^^^  ^  ^^^^^  ^  rp^^^.^  ^q^ 

(u)  Friee  v.  Ley,  4    Gifl.    236 ;    32  (a)  Maulever    ▼.    Hatcxby,    2    Wma. 

L.  J.  0.  630.  Samid.  6th  ed.  78. 
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Pabt  I.  and  the  condition  of  a  bond  to  be  void  "  if  the  obligor  did  pay  " 
was  read  "did  not  pay  "  (6).  So  the  date  of  a  promissory  note 
was  read  as  corrected  by  a  contemporaneous  memorandum  made 
by  the  drawer  upon  the  note  stating  the  day  of  falling  due  (r). 
Where  in  a  series  of  deeds  relating  to  the  same  transaction,  1,200/. 
was  written  in  one  instance  instead  of  1,400/.,  the  court  read  it 
correctly  without  a  suit  to  rectify  the  mistake  (rf).  And  a  lease 
for  "  the  term  of  94  years  "  at  a  rent  payable  "  during  the  said 
term  of  91  years  hereby  demised  "  was  construed  by  the  counter- 
part, which  with  the  lease  form  but  one  deed,  to  mean  a  term  of 
91  years  only(^). — Where  there  is  an  apparent  mistake  in  the 
name  of  a  person,  or  where  the  name  of  one  person  has  been 
written  in  mistake  for  that  of  another,  or  has  been  omitted,  the 
court  will  read  the  instrument  with  the  mistake  corrected  (/). — 
Upon  the  same  principle  in  a  marriage  settlement  the  word  "heirs" 
was  added  throughout  in  the  limitations  of  the  real  estate,  as  being 
obviously  necessary  to  support  the  trusts  {g).  But  in  general  there 
can  be  no  relief  merely  by  reason  of  a  mistake  as  to  the  legal 
effect  {h).  And  where  a  lease,  after  setting  out  certain  covenants  of 
the  lessee,  went  on  to  provide  for  a  right  of  re-entry  by  the  lessor 
if  any  of  the  covenants  "  hereinafter  contained  "  on  the  part  of  the 
lessee  should  be  broken,  and  there  were  no  further  covenants  on 
the  part  of  the  lessee ;  the  court  refused  to  reject  the  words  "  here- 
inafter contained  "  for  the  reason  that  the  mistake  might  have 
been  in  the  omission  of  the  covenants  (t). 


Mistake 
apparent  in 
applying  the 
contract. 


Upon  a  like  principle  where  an  obvious  mistake  appears  in 
applying  the  contract  to  the  f6U)ts  the  instrument  will  be  construed 
and  applied  according  to  the  intention :  as  where  an  agreement 
bearing  a  certain  date  referred  to  a  bill  of  exchange  "  payable  at 
three  months  from  this  date,"  and  it  appeared  that  the  only 
bill  applicable  bore  a  different  date  {k) ;  and  where  an  agreement 
to  let  a  house  described  it  by  a  number,  and  it  appeared  that  the 


(b)  ButUr  v.  Wigge^  1  Wms.  Saund. 
84,  n.  (2). 

\e)  Fitch  V.  Fiteh,  6  E.  &  B.  238 ;  24 
L.  J.  Q.  B.  293. 

(d)  Scholejkld  y.  Lockwood^  32  Beav. 
436 ;  33  L.  J.  C.  106.  8.  P.,  Elliott  r. 
Freeman^  7  L.  T.  N.  S.  715. 

(e)  Burehell  v.  Clark,  2  C.  P.  D.  88 ; 
46L.  J.  C.  P.  115. 


(/)  Spyve  V.  Topham,  3  East,  116; 
Reg,  V.  WooldaU,  6  Q.  B.  549  ;  14  L.  J. 
M.  C.  13  ;  Wihon  v.  WiUon,  6  H.  L.  C. 
40;  23  L.  J.  C.  697;  10  E.  E.  811; 
Dent  T.  Clagton,  33  L.  J.  G.  503. 

ig)  Be  Bird"*  Trttste,  3  C.  D.  214. 

(h)  See  past,  p.  226. 

(0  J)oe  V.  Godwin,  4  M.  &  S.  265. 

(k)  Way  V.  Heame,  13  C.  B.  N.  S. 
292;  32L.  J.  G.P.  34. 
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house  intended  bore  a  different  number  (/).     So  in  the  case  of      ^^-^J- 

.  .  •  •  Sectt.  I. 

insurance  of  a  ship,  if  the  ship  is  sufficiently  identified  a  mistake —  '   - 

in  the  name  is  immaterial  (m).  And  generally,  where  the  subject 
of  contract  is  sufficiently  ascertained  a  mere  error  of  description, 
falsa  denwnstratioy  may  be  rejected  or  corrected  in  the  applica- 
tion (?«). 

A  written  contract  may  be  expressed  in  such  general  or  ambi-  Ambiguous 
guous  terms  as  to  admit  of  different  constructions  ;  in  which  case,  ^^P*"®**'*^^- 
though  the  written  contract  must  be  applied,  if  possible,  according 
to  its  terms,  it  is  open  to  either  party  to  allege,  consistently  with 
the  terms,  that  he  accepted  the  contract  with  a  different  construc- 
tion to  that  charged  by  the  other  party,  so  that  there  is  no  real 
-agreement  between  them.  And  extrinsic  evidence  of  the  mistake 
is  thus  admissible  to  prevent  the  contract  being  enforced  against 
the  intention  of  either  party  (o). — Thus  where  the  particulars  of  a 
sale  by  auction  were  ambiguous  as  to  including  or  excluding  the 
timber,  and  the  vendor  and  purchaser  accepted  them  with  the 
different  meanings,  it  was  held  that  specific  performance  could  not 
be  decreed  upon  the  construction  of  either  party  (p).  Where  a 
contract  was  made  for  the  sale  of  the  reversion  of  an  undivided 
moiety  of  an  estate,  describing  the  property  as  then  let  at  a  certain 
rent,  but  leaving  it  doubtful  whether  the  half  or  the  whole  of  the 
said  rent  was  incident  to  the  reversion,  the  court  refused  specific 
performance  according  to  the  construction  of  the  vendor  of  a  sale 
of  half  the  rent,  upon  the  ground  that  the  purchaser  believed  that 
he  had  purchased  the  whole  {q). 

A  written  agreement,  though  expressed  in  certain  unambiguous  Latent 
terms,  yet  in  reference  to  the  facts  may  be  found  to  admit  equally  a™^ifir"i*^y- 
two  different  applications.  There  is  then  a  latent  ambiguity  which 
may  be  explained  by  extrinsic  evidence  of  the  intention  of  the 
parties  as  to  the  application  of  the  contract ;  and  if  it  appears  that 
each  party  mistook  the  intention  of  the  other,  and  that  they 
intended  different  things  by  the  same  expression,  then  the  basis  of 
agreement  fails  and  the  contract  is  void  (r). — Thus,  where  an  agree- 
ment was  made  for  a  lease  of  premises  ^^  as  per  plan  agreed  upon," 
and  it  appeared  that  two  plans  had  been  inspected,  but  neither  &ially 

(l)  Butehins  v.  Scott,  2  M.  &  W.  809 ;  (o)  See  ante,  p.  141. 

6  L.  J.  Ex.  186.  (p)  Higgimon  v.  Clowet,  16  Ves.  616  ; 

(m)  Le  Meturxer  v.  Vaughan,  6  East,  Clowes  y.  Higginson,  1  V.  &  B.  624. 
382  ;  lonides  v.    Paeifie  Ins.,   L.   R.    7  {q)  Swaislatul  y.   Dearsley,   29    Beay. 

Q.  B.  617  ;  41  L.  J.  Q.  B.  190.  430 ;  30  L.  J.  C.  662. 

(n)  See  ante,  p.  147.  (r)  See  ante,  p.  140. 
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accepted  by  both  parties ;  it  was  held  that  there  was  no  agreement 
which  could  be  specifically  enforced  («).  Where  a  contract  was 
made  for  the  sale  of  a  cargo  "to  arrive  ex  Peerless  from  Bombay," 
and  it  appeared  that  there  were  two  ships  of  that  name  then 
arriving  from  Bombay,  and  that  the  buyer  meant  the  one,  and  the 
seller  meant  the  other ;  it  was  held  that  there  was  no  contract  (t). 
The  master  of  a  ship  chartered  it  upon  certain  terms  as  to  freight 
to  a  broker,  who  again  chartered  it  in  his  own  name  to  a  shipper 
upon  different  terms ;  the  shipper  loaded  a  cargo  and  took  bills  of 
lading  from  the  master  conditioned  for  "  freight  payable  as  per 
charter  party  "  ;  each  of  them  intended  the  bill  of  lading  to  refer 
to  his  own  charter  party  and  knew  nothing  of  the  other ;  it  was 
held  that  "  the  bill  of  lading  being  ambiguous  and  equally  capable- 
of  beiDg  applied  to  the  one  charter  party  as  to  the  other,  could  not 
be  a  contract  or  evidence  of  a  contract  between  the  parties  " ;  and 
that  for  the  same  diversity  of  intention  there  was  no  implied 
liability  to  the  master  to  pay  a  reasonable  freight  (u). 


meiit. 


Mistake  of 
one  party. 


Mistake  of  A  mistake  may  be  made  in  some  fact  or  circumstance,  collateral 

th'V"*^^-"*^  to  the  agreement  itself,  which  materially  induces  one  or  both  of 
the  parties  to  make  the  agreement,  so  that  in  reference  to  the  real 
facts  and  circumstances,  the  intention  of  agreement  fails ;  the  con- 
sequences of  which  are  different  where  the  mistake  is  that  of  one 
party  only,  and  where  it  is  common  to  both  parties. — The  mistake 
of  a  party  in  some  fact  or  circumstance  which  may  have  induced 
him  to  make  the  agreement,  if  it  does  not  enter  into  the  agreement 
as  a  condition  or  warranty,  and  if  the  other  party  is  not  impli- 
cated in  the  mistake,  is  immaterial  to  the  validity  at  law  and 
cannot  be  alleged  in  avoidance  of  the  agreement :  as  where  a  sale 
was  made  of  a  hundred  chests  of  tea  out  of  a  certain  cargo,  war- 
ranted equal  to  a  sample  shown  at  the  time  of  the  sale,  which  the 
seller  then  mistook  for,  but  which  was  not  in  fact,  a  sample  of  that 
cargo  {x) ;  where  a  builder  took  a  contract  for  work  to  be  com- 
pleted for  a  certain  sum,  upon  an  erroneous  statement  of  the 
quantities  which  had  been  taken  out  by  the  architect,  the  employer 
not  knowing  or  being  responsible  for  the  mistake  (f/) ;  where  a 


(»)  Sodget  t.  fforrfall,  1  Bubb.  &  M. 
116. 

(0  £ajfU8  V.  Wkhelhaus,  2  H.  &  C. 
906  ;  33  L.  J.  Ex.  160. 

(u)  Smidt  y.  Tiden,  L.  R.  9  Q.  B.  446 ; 


43  L.  J.  Q.  B.  199.  See  other  examples, 
anUf  p.  216. 

(x)  Scott  v.  LiitledaU,  8  E.  &  B.  815; 
27  L.  J.  Q.  B.  201. 

(y)  Scrivener  v.  Path,  L.  E,  1  0.  P. 
716. 
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person  applied  for  sIiareB  in  a  company  under  a  mifitaken  belief      Gh.  VI. 

that  he  required  them  to  qualify  himself  as  a  director,  and  upon  ^'   '  _^ 

the  winding  up  of  the  company  was  made  a  contributory  (s). — 
Where  a  person  buys  an  article  upon  his  own  opinion  as  to  its  Mistake  ia 
nature,  or  quality,  or  adaptability  to  some  purpose,  which  proves  ^^^^  "' 
to  be  mistaken,  his  mistake,  unless  induced  by  the  seller,  is  imma- 
terial to  the  validity  of  the  contract,  as  there  is  in  general  no 
implied  warranty  or  condition  as  to  the  quality  or  fitness  for  any 
particular  purpose  of  goods  supplied  under  a  contract  of  sale  {a). 
Thus,  where  a  sale  of  oats  was  made  by  a  sample  which  the  buyer, 
a  trainer  of  horses,  supposed  to  be  old  oats  and  therefore  suitable 
for  his  purpose,  nothing  being  said  at  the  time  about  the  quality 
of  the  oats ;  it  was  held  that  unless  the  seller  imderstood  the  buyer 
to  stipulate  as  to  the  quality  of  the  oats  the  sale  was  good,  though 
the  oats  were  in  fact  new  and  not  suitable  to  the  purpose  of  the 
buyer  (Z»). — Upon  the  same  principle  a  mere  mistake  as  to  the  Mistake  in 
identity  of  the  person  with  whom  a  contract  is  in  fact  made  is  identity  of 

•^  *■  party. 

immaterial  to  the  validity,  in  the  absence  of  fraud  or  misrepresen- 
tation inducing  the  mistake ;  but  if  the  contract  was  not  in  fact 
offered  to  the  party  in  question,  so  that  there  was  an  original 
variance  between  the  person  to  whom  the  offer  was  addressed  and 
the  person  purporting  to  accept  it,  there  would  in  fact  be  no 
agreement  to  found  a  contract  (r*). 

The  mistake  of  a  party  in  a  matter  inducing  his  agreement  Specific 
affords  in  general  no  answer  to  a  claim  for  specific  performance  :  mntS^"^ 
as  where  a  purchaser  bought  a  house  under  the  mistake  that  it  was 
situated  in  a  particular  county,  of  which  he  wished  to  become  a 
freeholder  (rf)  ;  where  a  purchaser  bought  land  in  the  mistaken 
expectation  of  procuring  a  consent  which  was  required  for  building 
on  it  (e) ;  where  a  purchaser  was  under  a  mistake  of  his  own,  that 
a  piece  of  land  occupied  with  the  land  sold  formed  part  of  it  (/) ; 
where  a  vendor  had  made  a  mistake  in  the  valuation  of  timber, 
which  was  sold  by  auction  with  the  land  at  a  fixed  price  (g) ;  where 
a  lessee  agreed  to  take  a  mining  lease  at  a  fixed  rent  and  royalties 
under  the  mistaken  supposition  that  a  vein  of  coal  existed  in  the 

(z)  Fowler's  ease,  L.  R.  14  Eq.  316;  (c)  See  anie,  p.  17. 

42  L.  J.  C.  9.  {d}  Shirley  v.  Davis,  cited  by  Eldon, 

(«)  Sale  of  Goods  Act,  1893,  s.   14.  L.  CS.,  6  Ves.  678  ;  7  Ves.  270. 

See   Parke,    B.,   Sutton  v.    Temple,   12  {e)  Adams  v.  Wears,  1  Bro.  C.  C.  567. 

M.  &  W.  62  ;  13  L.  J.  Ex.  17.  (/)  Tamplin  v.  James,  15  C.  D.  215. 

(b)  Smith  V.  Httghes,  L.  R.  6  Q.  B.  (g)  Griffiths  v.  Jones,  L.   R.   15  Eq. 

697 ;  40  L.  J.  Q.  B.  221.  279  ;  42  L.  J.  C.  468. 
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performance 

refused. 


Mistake  of 
fact  caused 
by  the  other 
party. 


Specific 

performance 

refused. 


demised  land,  there  being  no  warranty  or  misrepresentation  as  to 
the  existence  of  the  coal(^).  But  where  a  lessor  granted  an 
underlease  for  a  longer  term  than  he  possessed,  under  a  mistake  as 
to  the  duration  of  his  term,  it  was  held  that  the  lessee,  who  might 
have  inquired  into  the  lessor's  title,  had  no  claim  for  compensation, 
the  contract  being  silent  on  the  matter  (/). 

But  the  court  may  refuse  specijBo  performance  against  a  party 
who  was  induced  to  enter  into  the  contract  by  mistake  of  some 
material  fact,  where  there  would  be  hardship  amounting  to  in- 
justice in  enforcing  it ;  though  the  other  contracting  party  was 
not  implicated  in  the  mistake,  nor  aware  of  it ;  but  must,  where 
prior  to  the  Judicature  Acts  it  would  have  dismissed  a  sidt  for 
specific  performance  without  prejudice  to  proceedings  at  law,  pro- 
ceed to  assess  damages  for  any  loss  he  may  have  sustained  (k)  :  as 
where  a  vendor  sold  land  under  the  mistake  that  he  was  selling  in 
his  own  right  and  would  be  entitled  to  the  purchase-money 
absolutely ;  whereas  he  would  be  entitled  only  as  trustee  for  re- 
investment (/) ;  where  trustees  sold  for  a  very  inadequate  price  in 
mistake  of  the  real  value  through  the  negligence  of  their  surveyor 
in  withholding  a  Taluation  (m) ;  where  the  vendor  had  instructed 
an  agent  to  make  a  reserve  bidding,  who  by  mistake  omitted  to 
bid  (m)  ;  and  where  a  purchaser  at  an  auction  purchased  a  lot  in 
mistake  for  the  one  he  intended  to  purchase  (o).  If  the  mistake  is 
as  to  the  power  of  the  party  to  complete  the  contract,  the  court 
must  refuse  specific  performance  on  account  of  his  incapacity  to 
perform  it(^). 

If  the  mistake  which  induced  the  contract  was  caused  by  the 
other  party  intentionally  or  unintentionally,  or  if  the  other  party 
knew  of  the  mistake  without  having  caused  it,  different  questions 
arise.  If  the  mistake  was  caused  intentionally  by  a  misrepresenta- 
tion made  for  the  purpose  of  inducing  the  contract,  it  is  a  fraud, 
the  consequences  of  which  are  treated  in  the  next  section.  If  the 
mistake  was  caused  unintentionally,  but  by  negligence  of  the  other 
party  or  of  his  agent,  or  by  any  means  for  which  he  is  responsible, 
the  court  will  refuse  him  specific  performance  of  the  contract,  and 


(A)  Jeferf/9  v.  FairSy  4  C.  D.  448  ;  46 
L.  J.  C.  113. 

(♦)  Clayton  V.  Leech,  41  C.  D.  103. 
(*)  Ihmplin  v.  Jamet,  16  0.  D.  215. 

(l)  HtnpellY,  OeoTffe,  1  Mad.  1. 


(m)  Mortloek  y.  Buller,  10  Ves.  292. 

(n)  Mason  ▼.  Armitage^  13  Yes.  25. 

(o)  Malins  v.  Freeman,  2  Keen,   25 ; 
ante,  p.  208. 

(p)  Seepoff,  Pt.  v.,  Chap.  11.,  Sect.  II. 
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in  some  cases  will  rescind  it  altogether  (g) :  as  where  leasehold      Ce.  vi. 
property  was  sold  under  particulars  of  sale  omitting  mention  of  a  '^'   ' 


substantial  ground  rent,  specific  performance  was  refused  (r). 
Where  a  purchaser  bought  a  building  lot  upon  an  estate  according 
to  a  plan  annexed  to  the  particulars  of  sale,  and  with  the  con- 
dition that  no  public-house  should  be  built  upon  the  estate  ;  and 
the  plan  omitted  a  plot  reserved  by  the  vendor  for  building 
a  pubKc-house;  it  was  held  that  the  vendor  must  either  admit 
the  restrictive  condition  to  extend  to  the  plot  reserved,  or  must 
have  his  bill  for  specific  performance  dismissed  («).  So  where 
a  purchaser  was  misled  as  to  the  boundary  of  the  property  sold  by 
the  plan  prepared  by  the  vendor's  surveyor  (t).  Again,  where 
property  was  described  as  "  No.  58,  on  the  north  side  of  Pall  Mall, 
opposite  Marlborough  House,"  and  although  known  as  No.  58,  Pall 
Mall,  did  not  abut  on  that  street,  but  only  communicated  with  it 
by  means  of  a  passage,  it  was  held  to  be  a  misdescription  (w).  But 
where  a  person  bought  a  house  described  as  39,  Rsgenoy  Square, 
Brighton,  without  further  inquiry  about  the  situation,  he  was  com-* 
pelled  to  take  the  house  known  and  identified  by  that  description, 
although  it  was  situated  not  in  the  square  but  in  the  adjoining 
street  (x).  And  a  misstatement  of  the  length  of  term  held  by  a 
tenant  of  the  land  sold,  which  did  not  appear  to  the  disadvantage 
of  the  purchaser,  was  held  no  ground  for  refusing  specific  perform- 
ance to  the  vendor  (y). — Where  property  was  cuivertised  for  sale  Contract 
absolutely,  and  at  the  auction  conditions  of  sale  were  for  the  first  ^^»°*^^«^- 
time  produced  and  read  to  the  effect  that  it  was  subject  to  mort- 
gages, a  purchaser  who  bought  in  ignorance  of  the  conditions  was 
held  entitled  to  have  the  contract  rescinded,  upon  the  ground  that 
he  was  misled  into  it  by  the  mode  of  conducting  the  sale  (z). 
And  where  the  property  was  described  as  "  inclosed  by  a  wall " 
fronting  a  public  road,  and  in  fact  the  wall  was  not  part  of  the 
property  and  severed  it  from  the  road,  the  purchaser  was  held 
entitled  to  have  the  contract  rescinded  (a). 

The  mistake  of  one  of  the  parties  as  to   a  fact  inducing  his  MiBtakeof 
agreement  may  be  known  to  the  other  party,  without  his  causing  ^*^*  known 

[q)  Jessel,  M.  R.,  JotuaY.Rimmer,  14  (m)  Stanton  v.  Tattersall^  1  Sm.  &  G. 

C.  D.   592  ;    49    L.   J.   C.   775.      See      529. 
TFoolhin    V.    Heam,    7    Vee.     211       2  (j.)   JThite  y.  Sradshaw,  16  JunRt,  7ZS. 

Wh  &  T.  L.  .0.  513.  .X  Ooddard  v.  Jefreys,  51  L.  J.  0.  57. 

(r)  Jones  v.  Bimmer,  supra,  ^'                         m    v  i               .     ,ut. 

{$)  Baskeomb  v.  Beekwitk,  L.  R.  8  Eq.  («)  Torrance  v.  Bolton,  L.  R.  8  Ch. 

100;  38  L.  J.  C.  536.  118  ;  42  L.  J.  C.  177. 

(0  Denny  v.  Haneoeh,  L.  R.  6  Ch.  1 ;  (a)  Brewer  v.  Brown,  28  0.  D.  309  ; 

40  L.  J.  C.  193.  54  L.  J.  C.  605. 
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it  or  being  reBponsible  for  it ;  in  which  case  the  validity  of  the 
contract  will  depend  upon  circumstances.  If  a  person  contract  with 
another,  knowing  him  to  be  under  a  mistake,  without  informing 
him,  and  it  is  understood  on  both  sides  that  the  contract  is  made 
upon  the  tacit  basis  of  the  mistake,  it  would  be  equivalent  to  a 
fraudulent  inducement,  and  would  entitle  the  other  party  to  avoid 
the  contract  (b).  But  if  it  be  clearly  understood  that  the  mistaken 
party  is  acting  upon  his  own  judgment,  without  any  conunon 
understanding  with  the  other  party,  his  mistake  would  afford  no 
sufficient  ground  for  avoiding  the  contract :  as  in  the  case  above 
cited,  where  new  oats  were  sold  by  sample  without  any  other  repre- 
sentation as  to  their  quality,  which  the  buyer  bought  in  mistake 
for  oats  to  serve  his  special  purpose  as  a  trainer  of  horses,  nothing 
being  said  at  the  time  about  old  oats;  it  was  held  that  the 
passive  acquiescence  of  the  seller  in  the  mistake  of  the  buyer 
did  not  entitle  the  latter  to  avoid  the  contract ;  that  there  was 
no  legal  obligation  on  the  seller  to  inform  the  buyer  that  he  was 
under  a  mistake,  not  induced  by  the  act  of  the  seller ;  and  that  there 
was  no  common  understanding  that  the  sale  was  for  old  oats  (c). — In 
some  contracts,  which  are  therefore  called  contracts  vbernm(e 
fidei^  it  becomes  the  duty  of  the  one  party  to  inform  the  other 
of  every  material  fact  within  his  knowledge  of  which  the  other 
party  is  not  already  informed,  so  as  to  prevent  any  ignorance  or 
mistake  in  the  latter ;  and  the  communication  of  all  material  facts 
is  a  condition  of  the  validity  of  the  contract.  Such  are  contracts 
of  insurance  against  risks,  in  which  it  is  the  duty  of  the  insured 
to  describe  fully  and  correctly  the  risk ;  also  partnerships ;  com- 
positions with  creditors;  and  contracts  offered  by  the  prospectus 
of  a  company ;  in  which  everything  must  be  communicated  which 
it  is  material  for  the  parties  to  know  (d). 

Where  there  is  a  mistake  of  both  parties  in  a  fact  materially 
inducing  the  agreement,  the  effect  depends  upon  whether  the 
agreement  is  to  be  taken  absolutely  according  to  its  terms;  or 
whether  it  is  to  be  taken  as  impliedly  conditional  upon  the  sup- 
posed state  of  facts,  and  intended  to  take  effect  only  upon  that 
supposition,  so  as  to  be  inoperative  and  void  with  reference  to  the 
real  facts  and  circumstances,  as  in  the  following  cases : — A  con- 


(b)  See  next  section. 

{e)  Smith  T.  Hugh49,  L.  B.  6  Q.  B. 
697  ;  40  L.  J.  Q.  B.  221. 


(d)  Fry,  J.,  Davies  v.  Lend,  %  Frov. 
Ins.,  8  0.  D.  474  ;  47  L.  J.  C.  614. 
And  see  patf  Ft.  I.,  Chap.  VI., 
Sect.  II.,  }  2. 
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tract  for  the  sale  of  the  cargo  of  a  ship,  supposed  to  be  then  on  its      Ce.  VI.. 
voyage,  was  held  to  import  the  condition  of  the  cargo  being  then 


in  existence,  so  that,  the  cargo  being  then  lost,  the  contract  was  ^J|^*f^cts. 
void  (e).  So  a  time  policy  upon  a  ship  made  in  ignorance  of  the 
then  loss  of  the  ship  is  void ;  but  if  the  ship  exists,  there  is  no 
implied  condition  of  its  state,  and  the  policy  attaches  for  the  full 
value  insured  (/).  A  policy  on  goods  od  a  voyage  "  lost  or  not 
lost "  attaches,  though  the  goods,  unknown  to  both  parties,  have 
arriyed  safely ;  and  the  premium  is  chargeable  (g).  An  insurance 
of  goods  on  a  voyage,  made  in  ignorance  that  it  was  illegal  by 
reason  of  war  having  been  declared  at  the  port  of  sailing,  was  held 
void,  and  the  premium  paid  recoverable  (A).  A  voyage  policy, 
made  in  ignorance  that  the  ship  had  previously  arrived  at  the  port 
of  destination,  is  an  insurance  of  the  unknown  riak,  and  the 
prendum  paid  is  not  recoverable  as  upon  a  void  policy  (?).  Upon 
the  same  principle,  where  a  contract  was  made  for  the  supply  of 
an  article  according  to  a  sample,  which  contained  a  latent  defect 
unknown  to  both  parties ;  it  was  held  that  the  contract  was  to  be 
taken,  as  intended  by  the  parties,  according  to  the  sample  as 
supposed  to  be  sound,  and  without  regard  to  the  defect  (A*).  And 
in  the  case  of  a  sale  of  forged,  documents  and  securities,  which 
both  parties  suppose  to  be  genuine,  the  sale  is  void  and  the  price 
paid  may  be  recovered  (/). — ^Upon  the  same  principle  a  contract  Contracts 
for  the  sale  of  a  life  annuity  is  conditional  upon  the  annuitant  ^^^"^^^ 
being  alive  at  the  date  of  the  contract ;  and  the  purchase-money 
paid  in  ignorance  of  his  death  may  be  recovered  (w).  A  grant  of 
an  annuity  mcule  upon  the  basis  of  a  statement  by  the  grantee  of 
the  age  of  the  nominee,  if  the  statement  is  erroneous  though  unin- 
tentionally so,  is  void  and  the  payments  on  both  sides  may  be 
recovered  (n).  The  renewal  of  a  policy  upon  the  life  of  a  person 
is  conditional  upon  the  then  continuance  of  the  life;  and  the 
person  having  before  then  died,  unknown  to  both  the  parties,  the 
policy  is  void  and  the  premium  returnable  (o).  An  agreement 
made  between  the  assignee  of  a  tenant  for  life  and  the  remainder- 
ed?) Couturier  v.  Jffastie,  5  H.  L.  C.  284;  66  L.  J.  Q.  B.  663.  Confirmed 
673 ;  25  L.  J.  Ex.  253 ;  10  E.  R.  1065.  hj  Sale  of  Goods  Act,  1893,  s.  15. 
(/)  Barker  v.  Janson,  L.  R.  3  C.  P.  (/)  g^e  anU,  p.  67. 

303  ;  37  Ij-  J-  C.  P.  105.  (,»)  Strickland  v.  Turner,  7  Ex.  208  ; 

(a)  Bradford  v.  Symondson,  7  Q.  B.  D.  oo  t    t  i?^  hk 

456  ;•  50  L.  J.  Q.  B.  583.  ^2  L.  J.  Ex  115.                ,     ^    ^  ^ 

ih)  Oom  V.  Bruce,  12  Eaat,  226.  W  Att-Qen,   v.   Ray,  L.  R.  9  Ch. 

(t)  Stone  ▼.  Marine  Ins.  Co.,  1  Ex.  D.  397  ;  43  L.  J.  C.  478. 

81 ;  45  L.  J.  Ex.  861.  (o)  Pritehard  v.  Merchants'  life  Ins,, 

(*)  DrwnmandY.  Vanlngen,  12  Ap.  Ca.  3  C.  B.  N.  S.  622 ;  27  L.  J.  C.  P.  169. 
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Mistake  as 
to  title. 


Paet  I.  man  respecting  the  timber  on  the  estate,  which  the  tenant  for  life 
was  entitled  to  cut,  in  ignorance  of  the  fact  that  he  was  then  dead, 
was  held  void,  because  intended  to  take  efifect  only  upon  the  sup- 
position of  his  being  alive  {p).  Where  rent  was  paid  and  received 
for  the  occupation  of  land  under  a  lease  for  lives  in  ignorance  of 
the  death  of  the  persons  upon  whose  lives  the  lease  depended,  it 
was  held  that  no  implication  of  a  new  tenancy  could  arise  from 
such  receipt  of  rent  (q), — A  common  mistake  of  both  parties  as  to 
the  title  of  property  sold  may  be  asserted  in  avoidance  of  a  con- 
tract of  sale,  notwithstanding  a  condition  in  the  contract  precluding 
any  investigation  of  the  title;  as  where  in  fact  the  property 
belonged  to  the  purchaser  and  not  to  the  seller  as  supposed  (r). 
And  a  common  mistake  of  this  kind  may  be  available  for  rescinding 
the  conveyance  after  completion  of  the  contract,  though  in  general 
after  completion  the  only  remedy  of  a  purchaser  in  respect  of  title 
is  upon  the  covenants  for  title,  if  any,  given  by  the  vendor  («). 
A  contract  for  the  sale  of  a  building  lease,  made  in  ignorance  of 
both  parties  that  it  was  subject  to  restrictive  covenants  contained 
Mistake  in  ^^  *  former  conveyance,  was  held  to  be  void  (^). — ^A  contract  of 
meaaurement.  ggje  of  an  estate  may  be  rescinded  at  the  suit  of  either  vendor  or 
purchaser  by  reason  of  a  mistake  of  both  parties  as  to  the  acreage, 
to  the  extent  of  rendering  the  contract  in  efEect  substantially  dif- 
ferent to  that  intended  (w).  A  slight  mistake  in  the  quantity  may 
be  made  a  matter  of  compensation  at  a  rateable  value  and  upon 
equitable  terms  (x).  And  a  sale  of  land  described  as  containing  so 
many  acres  "by  estimation,"  "more  or  less,"  or  with  similar 
qualifying  words,  imposes  on  the  purchaser  the  risk  of  a  slight 
deviation  from  the  quantity  named,  and  precludes  him  to  that 
extent  from  objecting  that  he  was  mistaken  in  the  quantity  (y). 
Where  an  agreement  was  made  for  a  lease  of  minerals  described  as 
included  within  a  fault  "  supposed  to  run  in  the  direction  shown 
upon  the  plan,"  and  supposed  to  include  a  stated  number  of  acres 
"  or  thereabouts  "  ;  and  in  working  the  minerals  a  fault  was  dis- 


(p)  Cochrane  v.  WilliSj  L.  R.  1  Ch. 
68  ;  35  L.  J.  C.  36. 

(q)  Dae  v.  Craffo,  6  C.  B.  90 ;  17  L.  J. 
C.  P.  263. 

(r)  Cooper  v.  Phibbe,  L.  R.  2  H.  L. 
149  ;  Jonee  v.  Clifford,  3  C.  D.  779 ;  45 
li.  J.  C.  815. 

(ft)  Bingham  v.  Binghaniy  1  Yes.  sen. 
126 ;  and  see  anU,  p.  66. 

(0  Elli9  V.  Bogertf,  29  C.  D.  661. 


(u)  Durham  v.  Legardy  34  Beav.  611 ; 
34  L.  J.  C.  689  ;  Aberaman  Ironworks  v. 
Wiekens,  L.  R.  4  Ch.  101  ;  Jacobs  ▼. 
Iterell,  (1900)  2  Ch.  868  ;  69  L.  J.  C. 
879. 

(:r)  Bill  V.  BiMkhy,  17  Ves.  394 ;  see 
post,  Pt.  v.,  Chap,  ll.,  Sect.  II. 

(y)  Winch  v.  Winchester,  1  V.  &  B. 
375  ;  Portman  v.  Mill,  2  Ruas.  570 ;  see 
Cross  V.  Eglin,  2  B.  &  Ad.  106. 
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covered  nmniDg  in  a  difEerent  direction  to  that  supposed  and  in-  Ch.  VT. 
eluding  a  much  greater  area ;  it  was  held  that  the  agreement  could  -  '  1- 
not  be  enforced  according  to  that  state  of  facts  (z). — ^Where  an  Mistake  in 
agreement  was  made  for  the  sale  of  a  manor  with  all  the  lord's 
lights,  in  ignorance  of  both  parties  that  the  manor  included 
valuable  \^astes  and  other  rights ;  it  was  held  that  the  purchaser 
could  not  have  specific  performance,  except  with  exclusion  of  those 
rights  (a).  So  an  agreement  for  the  division  of  an  intestate's 
estate  which  was  made  under  a  material  mistake  as  to  the  value 
was  set  aside  (b) ;  as  was  an  agreement  between  a  creditor  and 
the  trustee  of  a  bankrupt  in  settlement  of  the  debt,  both  parties 
being  in  ignorance  of  concealed  property  of  the  bankrupt  (c).  So 
an  agreement  to  buy  shares  in  a  company,  in  ignorance  that  a  peti- 
tion for  winding  up  the  company  had  been  presented,  was  held 
void  (d) ;  and  an  agreement  to  take  shares  in  a  company  issued 
upon  the  basis  of  an  amalgamation  with  another  company,  which 
was  then  supposed  to  be  valid  but  afterwards  set  aside  as  ultra 
vires  (e). 

On  the  other  hand,  though  the  parties  may  be  under  a  mistake,  Contracta 
their  contract  may  be  made  imconditional,  and  independent  of  the  ^f  muUJ^ 
real  state  of  facts  :  as  where  a  ship  was  sold  and  assigned  by  a  deed 
in  which  the  seller  covenanted  that  he  then  had  power  to  sell ;  and 
it  appeared  that  the  ship  had  become  a  wreck  at  the  time  of  the 
sale,  of  which  both  parties  were  ignorant ;  it  was  held  that  the 
covenant  was  absolute,  and  that  if  the  ship  had  ceased  to  exist  at 
the  time  of  the  sale  there  was  a  breach  of  the  covenant ;  but  if  it 
still  existed  as  a  ship,  however  damaged,  there  was  no  breach,  for 
the  covenant  imported  no  warranty  as  to  the  condition  of  the 
ship  (/).  Where  the  residue  of  a  lease  was  sold  and  conveyed, 
which  by  a  mistake  in  the  date  of  commencement  was  twelve  years 
longer  than  supposed  at  the  time  of  the  sale ;  the  court  refused  to 
reopen  the  transaction,  the  intention  being  to  convey  the  entire 
lease  (g).  So  where  an  underlease  was  granted,  imder  a  mistake, 
for  a  longer  term  than  the  lessee  possessed,  it  was  held  that 
the  underlessee,  who  might  have  inquired  into  the  title,  had  no 

{z\  Davis  Y.  Shepherd,  L.  R.  I  Oh.  410 ;  (d)  Emmer»wC»  ease,  L.  R.  1  Ch.  433  ; 

35  L.  J.  0.  681.  36  L.  J.  C,  177. 

24  Ij.  J .  C.  d«&.  Wynne's  ease,  L.  R  8  Ch.  1002. 

(J)  Cocking  v.  Fratt,  I  Yea.  Ben.  400.  (/)  jBarr  r.  Gibson,  3  M.  &  W.  390. 

{e)  Ex  p.  Jarvis,  10  0.  D.   179  ;  48  &)  OkUl  t.  Whittaker,  2  Ph.  388 ;  16 

L.  J.  B.  45.  L.  J.  C.  454. 
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PabtI.       claim  to  oompensation,   there  being    no  contract  for  compensa- 

tion(A).     Nor  would  a  covenant  for  quiet  enjoyment  necessarily 

Sale  of  entitle  him  to  damages  (t). — The  sale  of  a  specific  chattel,  if  it  be 

■P®*^  accurately  identified  in  substance,  is  absolute,  and  independent  of 

any  mistake  or  erroneous  supposition  respecting  the  qualities  and 
accidents  of  the  article  (A-).  And  where  new  shares  were  offered  by 
a  company  and  accepted,  under  the  mistaken  supposition  that  the 
company  had  obtcdned  a  contract  requiring  an  extension  of  their 
business ;  it  was  held  that  the  contract  to  take  the  shares  was  abso- 
lute, for  that  the  mistake  did  not  affect  the  substance  or  validity 
of  the  shares  (/). 

Mistake  in  The  parties  are  understood  to  contract  upon  the  common  basis 

™*  °  ^'  of  the  general  law,  equally  known  to  both,  so  that  a  mistfiJce  of 
law  can  never  be  alleged  by  one  party  in  avoidance  of  his  agree- 
ment, unless  the  other  party  was  implicated  in  causing  the  mis- 
take (w).  Thus,  where  a  lessor  contracted  to  grant  a  lease  for 
seven  or  fourteen  years,  which  by  a  general  rule  of  legal  construc- 
tion gives  the  option  to  the  lessee,  he  could  not  allege  in  answer  to 
a  claim  for  specific  performance  that  he  understood  and  intended 
the  option  to  be  with  the  lessor ;  the  mistake  being  not  as  to  the 
terms,  but  as  to  the  legal  effect,  which  he  was  bound  to  know  (w). 
So  a  person  who  has  become  a  shareholder  in  a  company  in  respect 
of  shares  illegally  issued  at  a  discount,  though  he  could  not  have 
been  compelled  to  accept  them,  cannot  allege  his  ignorance  of  the 
law  in  relief  of  the  liability  to  pay  the  full  amount  of  the  shares  (o). 
— ^Upon  the  same  principle  a  person  who  has  paid  money  with  a 
full  knowledge  of  the  facts,  but  under  a  mistake  of  law  as  to  his 
liability  to  pay  it,  or  as  to  the  legal  validity  of  the  consideration 
for  which  he  pays  it,  has  in  general  no  claim  to  recover  it  back 
either  at  law  or  in  equity  (/r). — A  mistake  of  both  parties  as  to 
the  legal  meaning  or  construction  of  the  terms  of  a  written  contract 
is  equivalent  to  a  mistake  in  the  expressions  used,  and  may  be 
alleged  in  answer  to  a  claim  upon  the  contract  as  it  stands,  or  for 
the  purpose  of  rectifying  it ;  the  parties  cannot  be  held  to  a  eon- 

(A)  Clayton  Y.  Leech,  41  C.  D.  103.  (m)  Stetcart  t.  Kennedy  (No.   2),   16 

(i)  Kelly  y.  Rogers,  (1892)  1  Q.  B.  910 ;  Ap.  Ca.  108.     See  jpo*^,  p.  230. 

60  L.  J.  Q.  B.  604  ;  Baynet  v.  Lloyd^  («)  Powell  v.  Smithf  L.  R.  14  Eq.  85  ; 

(1896)  2  Q.  B.  610 ;  64  L.  J.  Q.  B.  787.  41  L.  J.  C.  734. 

ik)  See  ante,  p.  219,  n.  (a).  (o)  Re  Railway   Time   Tablet  Co,,   42 

(/)  Kennedy  v.  Panama,  ^c.  Mail  Co.,  C.  D.  98 ;  68  L.  J.  C.  604. 

L.  R.  2  Q.  B.  687 ;  36  L.  J.  Q.  B.  263.  {p)  See  ante,  p.  65. 
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tract  the  effect  of  which  was  not  intended  by  either  of  them  (q),      Ch.  VI. 
But  where  a  deed  of  grant  of  an  annuity  was  drawn  in  absolute LJ — 


terms,  excluding  a  clause  of  redemption  under  the  mistaken  sup- 
position that  the  legal  effect  of  inserting  it  would  be  to  render  the 
deed  void ;  it  was  held  that  the  grantor  could  not  allege  the  mis- 
take against  an  assignee  of  the  annuity  who  took  it  without  notice 
of  the  mistake  (r). 

Private  rights  of  property,  though  they  are  the  result  of  rules  of  Mistake  as 
law,  or  depend  upon  rules  of  law  applied  to  the  construction  of  riJKIs!**^ 
legal  instruments,  are  generally  to  be  considered  as  matters  of 
fact;  and  if  parties  contract  under  a  common  mistake  of  their 
relative  and  respective  rights,  the  contract  is  liable  to  be  set  aside 
as  inapplicable  to  the  state  of  rights  really  existing.  Accordingly 
it  is  said  that  "  in  the  maxim  '  ignorantia  juris  hand  excusaty  the 
wordy««  is  used  in  the  sense  of  denoting  general  law,  the  ordinary 
law  of  the  country ;  but  when  the  word  ^jua  '  is  used  in  the  sense  of 
denoting  a  private  right,  that  maxim  has  no  application"  (s). — 
Thus  where  a  deed  was  executed  for  the  purpose  of  determining 
the  interests  under  a  will,  and  it  appeared  upon  the  face  of  the 
deed  that  the  parties  were  mistaken  in  their  rights,  the  court 
refused  to  enforce  it  {t).  Where  an  agreement  was  made  between 
the  tenant  for  life  and  the  portioners  of  a  settled  estate  under  the 
mutual  mistake  that  upon  the  'construction  of  the  settlement  the 
portions  were  a  present  charge,  the  court  having  decided  that  they 
were  not  chargeable  until  the  death  of  the  tenant  for  life  set  aside 
the  agreement  (w).  And  a  resettlement  of  family  estates  by  the 
father  tenant  for  life  and  the  son  tenant  in  tail,  made  upon  the 
supposition  that  the  father  had  a  power  of  charging  the  estates 
with  portions,  which  he  purported  to  release,  was  set  aside  as 
founded  upon  mistake  {x).  So  a  mortgage  accouiit,  which  had 
been  settled  with  compound  interest  and  half-yearly  rests  under 
the  mutual  mistake  that  such  was  the  legal  effect  of  the  mort- 
gage deed,  was  reopened  by  the  court  and  settled  at  simple 
interest  (y). 

But  if  the  parties  enter  into  an  agreement  for  the  purpose  of  SeUling 
settling  their  rights  with  fuU  knowledge  of  the  doubts  arising  upon  ^^^^"^ 

iq)  See  ante,  p.  211.  {t)  Dunnage  y.  White,  1  Swanst.  137. 

(r)  Imham  ▼.  Child,  1  Bro.  C.  0.  92.  (m)  Lawton'y.  Campion^  18  BeaT.  87  ; 

(»i  Ld.  Westbury,    Cooper  v.   Fhibbt,  23  L.  J.  0.  605. 
L.  R.  2  H.  L.   170  ;  Ld.  Chelmsford,.         {x)  Fane  v.  Fane,  L.  R.  20  Eq.  698. 
£arl  Beauehamp  v.  Winn,  L.  R.  6  H.  L.  (v)  Daniell  t.  Sinclair,  6  Ap.  Ga.  181 ; 

234.    Andseej^M^,  p.  231.  50  L.  J.  C.  P.  50. 

q2 
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PabtI.  them,  the  court  will  enforce  sucli  agreement:  "Parties  may 
be  erroneously  advised  as  to  the  law,  but  they  may  be  told  on 
what  circumstances  the  question  of  law  depends,  and  in  what 
mode  it  may  be  tried,  and  they  may  determine  (whether  the  advice 
they  receive  be  well  or  ill  founded)  whether  they  will  give  up  the 
Family  question  in  favour  of  the  party  with  whom  it  arises  "  (z). — Upon 

wttlementa.  ^j^  principle  "  where  family  agreements  have  been  fairly  entered 
into  without  concealment  or  imposition  on  either  side,  with  no  sup- 
pression of  what  is  true,  or  suggestion  of  what  is  false,  then, 
although  the  parties  may  have  greatly  misunderstood  their  situa- 
tion and  mistaken  their  rights,  a  court  of  equity  will  not  disturb 
the  quiet  which  is  the  consequence  of  that  agreement "  (n), 

{z)  Tamer,  L.  J.,   SfMe  v.   Godfrey,  (a)  Eldon,  L.  C,  Gordon  v.  Gordon,  3 

5  D.  M.  &  G.  76  ;  23  L.  J.  C.  774.  Swanst.  463  ;  see  Stapilton  v.  Stapilton, 

1  Atk.  2  ;  1  Wh.  &  T.  L.  0.  223. 
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Materiality  of  representation  in  inducing  contract — ^partial  mis- 
representation   246 

Misrepresentation  made  to  persons  having  knowledge — reliance 
upon  repreRentation— constructive  knowledge 248 

Contracts  obtained  by  fraud  of  agent — limits  of  authority — 
directors  and  agents  of  company — fraud  of  third  party    251 

Election  to  avoid  contract  induced  by  fraud — modes  of  election — 
election  to  af&rm  contract — delay  in  election  253 

Restitution  of  rights  upon  avoidance  of  contract — return  of  goods 
Eold— possefsion  of  land — action  for  fraud 256 

Rights  acquired  by  third  parties  under  voidable  contract — goods 
obtained  by  false  pretences — restitution  of  property 258 

This  section  is  confined  to  the  effects  of  fraud  and  misrepresen-      Ch.  VI. 
tation  operating  between  the  two  parties  to  an  agreement.     An     Sect.  II. 
agreement  made  in  fraud   of   a  third  party,  a  stranger  to  the 
agreement,  is  affected  by  the  fraud  in  a  different  manner;  the 
agreement  is  then  made  for  a  fraudulent  and,  therefore,  illegal 
purpose,  and  is  absolutely  void  by  reason  of  the  illegality  of  the 
transaction  (r/).      The    contract    or    debt    implied    in   law   from 
the    obtaining   money   by    fraud    has    been    dealt    with    in    a 
previous   section  {h).     An   agreement,   apparently  complete  and 
sufficient  to  create   a   contract,   may  be  vitiated   by  fraud,  en- 
titling a  party  to  avoid  its  effect  by  showing  that  he  was  induced 
to   agree   by  the    fraud  of    the   other    party.      The    questions 
here  to  be  considered  are :  what  constitutes  such  fraud  as  entitles 
ihe  party  to  avoid  his  agreement ;  and  under  what  circimistances, 
and  with  what  consequences,  such  avoidance  takes  place. — The  Misrepre- 
defect  in  the  agreement  consists  in  the  one  party  inducing  the  "^^^^^o^- 
other  to  agree  by  some  misrepresentation  or  untrue  statement  in* 
teniionally  made  for  that  purpose.     It  necessarily  involves  a  mis- 

(a)  Beepoity  Pt.  III.,  Chap.  IV.  {b)  See  ante,  p.  63. 
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take  in  the  party  so  induced  ;  which,  as  affecting  him  only,  would 
not  vitiate  his  agreement ;  but  there  is  the  additional  oiroumstanoe 
that  the  other  party  causes  the  mistake  for  the  purpose  of  inducing 
the  agreement,  and  the  party  oausiug  the  mistake  is  therefore  pre- 
cluded from  holding  the  other  bound  (<?).  The  misrepresentation 
may  be  made  by  express  words  or  by  conduct ;  the  question  in  each 
case  being,  what  was  the  meaning  intended  to  be  conveyed  (d). — ^A 
misrepresentation  thus  made  for  the  purpose  of  inducing  an  agree- 
ment is  described  in  law  as  ''  fraudulent " ;  but  in  actions  or  pro- 
ceedings taken  to  avoid  an  agreement  so  obtained  it  is  sufficient  to 
prove  the  facts  and  circumstances  which  render  the  agreement  void- 
able in  law,  without  alleging  or  proving  as  a  fact  a  fraudulent  motive 
or  intention  beyond  that  of  obtaining  the  agreement  (e).  The 
misrepresentation  may  be  made  with  the  motive  of  benefiting  the 
party  by  his  acting  upon  it,  and  yet  be  not  the  less  fraudulent  in 
its  legal  effect  (/). 


Misre^re. 
Bentation 
of  fact. 


Misrepre- 
sentation 
of  law. 


The  misrepresentation  by  which  the  agreement  is  effected  must 
be  of  a  matter  of  fact ;  a  misrepresentation  of  a  matter  of  general 
law,  or  a  promise  to  do  something  at  a  future  time  or  a  state- 
ment of  motive  or  of  opinion,  is  not  in  general  a  sufficient 
ground  to  vitiate  an  agreement. — ^The  law  in  general  is  equally 
within  the  knowledge  of  all;  and  therefore  a  representation  or 
statement  of  a  mere  matter  of  law  made  to  a  person  who  has  equal 
means  of  knowing  what  the  law  is,  though  erroneous,  is  not  a 
sufficient  ground  for  avoiding  an  agreement.  Thus  where  an  agent 
in  a  recognised  legal  position  as  the  director  of  a  railway  company 
represents  that  he  has  authority  by  virtue  of  his  office  to  bind  the 
company,  which  is  a  matter  of  general  law,  the  party  to  whom  such 
representation  is  made  must  accept  it  at  his  own  risk  (^).  But  a 
representation  by  directors  of  their  powers  under  a  private  Act  of 
Parliament  is  a  representation  of  fact,  as  to  the  Act  and  its  con- 
tents, for  which  they  are  held  responsible  (h).  So  where  the  extent 
of  an  agent's  powers  is  known  to  the  other  contracting  party,  mis- 
conception as  to  the  agent's  authority  will  not  give  a  cause  of 


(e)  See  anle,  p.  208. 

Id)  See  ante,  p.  2. 

(«)  Romillj,  M.  R.,  Ship  v.  CroBskiUf 
L.  R.  10  £q.  85  ;  39  L.  J.  0.  553  ; 
Buller,  J.,  Fatley  v.  Freeman,  3  T.  R. 
60;  2  Sra.  L.  C.  64;  Parke,  B.,  Thorn 
V.  Bigland,  8  Ex.  725  ;  per  cur.  Swinfen 
V.    Chehmford,    5    H.    &   N.    890;    29 


L.  J.  Ex.  382;  as  to  an  action  for 
fraud,  Beepo$t,  pp.  244,  257. 

(/)  Ld.  Blackbom,  SmithT,  Chaduriek, 
9  Ap.  Ga.  201 ;  63  L.  J.  G.  879. 

(^)  Jieattie  v.  Muru,  L.  R.  7  Ch.  777 ; 
lb.  7  H.  L.  102 ;  41  L.  J.  C.  804. 

(A)  West  London  Bank  ▼.  Kitmm,  13 
Q.  B.  D.  360 ;  53  L.  J.  Q.  B.  345. 
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action  {%).    But  where  a  person  in  a  position  of  trust  or  authority      Ch.  VI. 
or  duty  relative  to  another  exerts  an  undue  influenoe  to  impose '. — 1— 


upon  him  an  erroneous  view  of  the  law,  it  may  be  a  ground  in 
equity,  equivalent  to  fraud,  for  avoiding  the  transaction  (k), — 
Matters  of  private  right,  though  depending  upon  rules  of  law  and  Private 
legal  rules  of  construction,  are  in  general  to  be  considered  as  matters 
of  fact,  in  reference  to  the  doctrines  of  mistake  and  fraud ;  and, 
therefore,  the  misrepresentation  of  the  legal  effect  of  a  deed  or  written 
document,  or  the  purpose  for  which  the  signature  is  required,  made 
with  the  view  of  inducing  another  person  to  sign  it,  would  be  suflBl- 
cient  ground  for  avoiding  the  agreement  (/).  "A  statement  of  fact 
which  involves,  as  most  facts  do,  a  conclusion  of  law,  is  still  a 
statement  of  fact  and  not  a  statement  of  law  " ;  such  are  state- 
ments concerning  personal  status,  the  possession  of  property  and 
other  matters  of  private  right  (m). 

A  representation  of  intention  as  to  some  future  act  which  is  not  Misre]pze- 
performed,  though  it  may  have  induced  the  agreement,  is  not  in  ^J^^q^ 
general  a  suflBlcient  ground  for  avoiding  it;  for  a  representation 
that  something  will  be  done  in  the  future  is  equivalent  to  a  promise, 
and  the  promisee  may  take  the  security  of  a  valid  contract  for  the 
performance.  Therefore  "it  is  always  necessary  to  distinguish, 
when  an  alleged  ground  of  false  representation  is  set  up,  between 
a  representation  of  an  existing  fact  which  is  imtrue,  and  a  promise 
to  do  something  in  future,  and  to  consider  what  the  bargain  is"  (n). 
But  a  representation  may  be  made  of  an  intention  of  a  party  at 
the  time  of  contracting  as  of  an  existing  matter  of  fact,  and  as  a 
material  inducement  to  the  other  party  to  make  the  contract ;  and 
if  such  representation  is  false,  it  may  be  sufficient  ground  for 
avoiding  the  contract  (o).  Where  a  borrowing  company  induced  a 
loan  by  a  prospectus  stating  the  object  of  the  loan  to  be  for 
improving  the  buildings  and  extending  the  business  of  the  com- 
pany, whereas  it  was  in  fact  intended  to  apply  the  money  to  the 
discharge  of  previous  liabilities ;  the  company  having  failed,  the 


(f)  SmotU  r.  Ilbery,  10  M.  &  W.  1 ;  12  94  ;  Stanley  y.  Robinnmy  1  Buss.  &  M. 

L.  J.  Ex.  357;  Mellish,  L.  J.,  Beattie  527.    See  an/^,  p.  227. 

V.  Mury,  L.  R.  7  Ch.  777  ;  41  L.  J.  0.  (,„)  Jeasel,  M.  R.,  EagUni/Uld  v.  Xon- 

^^f,\  «                  -r..     T       ^          ,rr  dondeTty,  4  C.  D.  702. 

(*    See   post,    Pfc.    I.,    Chap.    VI.,  ,  .  -^  ^y  ^^    j     j     ^         „       „    , 

Sect.  III.  (")  Melliflh,  L.  J.,  Ex  p,  Burrcll,  1 

(0  Fo9Ur  T.  Maekinnon,  L.  R.  4  0.  P.  C.  D.  552  ;  45  L.  J.  B.  70.     See  antej 

784  ;  38  L.  J.  C.  P.  310  ;  Letoia  v.  Clay,  P-  3. 

67  L.  J.  Q.  B.  224 ;  mrtchJUldY.  L,  3,  #  (o)  Bowen,  L,  J.,  Edgitwton  v.  Fitz- 

8.  C.  Ry,,  2  Q.  B.  D.  1  ;  46  L.  J.  Q,  B.  matfriefj  29  0.  D.  483  ;  55  L.  J.  0.  650. 
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direotors  who  issued  the  prospectus  were  held  liable  for  the  mis- 
representation as  fraudulent  (/?). — ^XJpon  this  principle  a  person 
offering  to  buy  goods  must  be  taken  impliedly  to  represent  that 
he  intends  to  pay  for  them,  and  if  he  buys  with  the  preconceived 
intention  of  fraudulently  obtaining  the  goods  by  means  of  the  sale 
without  paying  for  them,  the  seller  may  avoid  the  sale  {q).  Where 
a  trader  bought  goods  at  an  auction  without  disclosing  the  fact 
that  bankruptcy  proceedings  were  then  pending  against  him ;  it 
was  held  that  the  mere  omission  of  the  buyer  to  disclose  his  cir- 
cumstances was  not  sufficient  evidence  of  a  fraudulent  intention  not 
to  pay  for  the  goods ;  and  that  consequently  the  property  vested 
in  the  trustee  in  bankruptcy  (r). — ^Upon  the  same  principle  where 
a  vendor  or  lessor  induces  a  sale  or  lease  by  representation  of  his 
intention  to  make  improvements,  such  as  roads  and  buildings, 
affecting  the  property  and  its  value,  the  court  will  not  give  him 
specific  performance  unless  he  makes  good  his  representation  («). 
And  plans  produced  at  the  time  of  contracting  showing  the  improve- 
ments may  operate  as  representations  of  the  intention  {t).  On  the 
other  hand  the  purchaser  or  lessee  may  claim  specific  performance 
with  compensation  for  the  intended  improvements  (m). 

A  misrepresentation  of  the  motive  or  object  in  making  a  contract 
affords  no  ground  for  avoiding  it ;  the  motive  in  making  a  con- 
tract being  in  general  immaterial  (a?).  Thus  a  false  statement  by  a 
purchaser  that  an  intended  partner  of  his  would  not  consent  to 
give  a  larger  price,  was  held  not  to  affect  the  sale  (the  purchaser 
failing  to  show  damage),  though  the  buyer  afterwards  charged  the 
property  to  his  partner  at  a  larger  price  (y).  So  where  a  lessee 
contracting  for  a  lease  stated  that  he  intended  to  use  the  premises 
for  a  certain  lawful  purpose,  and  afterwards  used  them  for  a 
different  and  unlawful  purpose,  the  lessor  was  not  entitled  to  avoid 
the  lease  and  recover  the  possession  (z) ;  but  the  lessee  might  be 


(p)  Edgington  y.  Fiizmauriee,  supra. 

{q)  Kingaford  v.  Merry^  1  H.  &  N. 
683 ;  26  L.  J.  Ex.  83 ;  Cloitgh  v.  X.  ^ 
JV.  JT,  Ry,,  L.  R.  7  Ex.  26  ;  41 L.  J.  Ex. 
17;  Henderson  v.  Williams,  (1896)  1 
Q.  B.  621 ;  64  L.  J.  G.  308. 

(r)  Ex  p,  Whittaker,  L.  R.  10  Ch. 
446;  44L.  J.  B.  11. 

(«)  Beaumont  v,  Dukes,  Jacob,  422; 
Myers  ▼.  Watson,  1  Sim.  N.  8.  623; 
ZamareT.  Dixm,  L.  R.  6  H.  L.  414; 
43  L.  J.  C.  203. 


{t)  Randall  y.  HaU,  1  De  G.  &  8.  343 ; 
Re  Chiferiel,  40  0.  D.  45 ;  68  L.  J.  0. 
263. 

(ti)  Feaeoek  y.  Fenson,  11  Beay.  366;. 
18  L.  J.  C.  67. 

(x)  Williams  y.  Carwardine^  4  B.  &  Ad. 
619  ;  ante,  p.  2. 

(y)  Vernon  y.  Keys,  12  East,  632 ;  4 
Taunt.  488. 

W  Feret  y.  Hill,  16  0.  B.  267 ;  23 
L.  J.  0.  P.  186. 
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restrained  by  injunotion  from  doing  acts  in  breach  of  his  repre-      Ch.  YI. 
Bentations  (a) .  ^Sect^. 

Matters  of  opinion,  stated  merely  as  suoh,  though  erroneous,  Representa- 
afford  no  ground  for  avoiding  an  agreement :  as  in  the  ease  of  an  ^^J^  ?^ 
insurance  of  a  ship  made  upon  a  letter  from  the  master  expressing 
his  opinion  of  the  safety  of  a  port  (6).  So  the  statement  in  the 
prospectus  of  a  railway  company,  that  there  was  no  probability  of 
any  rival  line  being  carried  out,  was  held  to  be  a  mere  conclusion 
of  general  opinion,  and  not  such  a  misrepresentation  of  fact  as 
would  avoid  a  contract  to  take  shares  made  upon  the  faith  of  it  (c). 
— The  liability  of  the  seller  for  statements  respecting  the  value  of  Repreaenta- 
the  property  sold  depends  upon  the  same  principle :  as  where  it  **^°  ***  value. 
was  stated  in  particulars  of  sale  that  the  property  was  '^  of  esti- 
mated annual  value  of  400/.,"  and  such  an  estimate  was  in  fact 
made,  though  evidence  was  given  of  the  value  being  only  200/.,  it 
was  held  that  there  was  no  such  misstatement  as  would  give  a 
claim  for  compensation  {d).  But  a  false  statement  by  the  vendor 
of  the  price  that  he  gave  for  the  property  would  be  misrepresenta- 
tion of  a  fact  (e) ;  as  would  a  false  statement  that  a  third  party 
had  offered  a  certain  price  with  a  view  to  get  the  purchaser  to  give 
a  higher  price  (/) ;  and  so  a  false  statement  of  the  rent  at  which 
the  property  had  been  let  (g).  On  the  other  hand,  a  buyer  is  not 
liable  for  misrepresenting  the  seller's  chance  of  sale,  or  the  pro- 
bability of  his  getting  a  better  price  for  his  commodity  than  that 
offered  (h). 

Representations  in  vague  and  general  terms  in  commendation  of  Exprefldons 
the  subject  of  agreement,  not  importing  definite  statements  of  fact,  ^m^^- 
are  not  sufficient  ground  for  avoiding  the  agreement ;   nor  in  tion. 
general  for  refusing  specific  performance :  as  the  representation  by 
a  vendor  that  land  was  "  uncommonly  rich  water  meadow  "  (i) ;  or 
upon  the  sale  of  an  advowson,  that  "a  voidance  was  likely  to 
occur  soon  "(A;). — ^But  a  representation  upon  a  sale  of  growing 
timber  that  the  trees  were  of  an  average  size  approaching  fifty  feet 

(a)  Bonneti  v.  Sadler^  14  Ves.  626.  Lindtay  PetroUum  Co,  v.  Hurd^  L.  B.  5 

(h)  Anderson  ▼.  Faeijie  In»,  Co.,  L.  R.  P.  0.  243. 

7  C.  P.  66.  (/)  Mullens  v.  Miller,  22  C.  D.  194  ; 

(e)  New  Brunewiek  Ry,  v.  Conybeare,  9  62  L.  J.  0.  380. 

H.  L.  C.  711  ;  31   L.   J.   C.   297;  11  {a)  Bimtnock  v.  Hallett,  L.  R.  2  Ch. 

E.  R.  907.  21 ;  36  L.  J.  0.  146. 

(^Be  HurHmtt  and  Chaytw,  67  L.  J.  ^^j  ^^  ^^    y^^^  ^  ^       12  East, 


0.  421. 


{e)  Kent  y.  Freehold  Land  Co.,  L.  R. 


638. 


4  Eq.  688 ;  reversed  on  other  grounds,  (»)  ^'^  ▼•  Sanson,  1  Sun.  13. 

li.  R.  3  Ch.  493 ;  37  L.  J.  G.  663  ;  (k)  Trotcer  ▼.  Netccombe,  8  Mer.  704. 
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of  timter,  it  appearing  in  fact  that  they  averaged  less  than  thirty- 
five,  was  held  to  be  a  sufficiently  definite  misrepresentation  of  fact 
to  disentitle  the  vendor  to  specific  performanoe  (/).  And  a  descrip- 
tion of  property  as  "  well  supplied  with  water,"  where  the  only 
supply  was  from  waterworks  upon  payment  of  a  rate,  was  held  to 
be  a  representation  of  fact  and  not  of  opinion,  and  sufficient  to 
avoid  the  sale  (m). 

The  prospectus  of  a  company  generally  contains  representations 
made  on  behalf  of  the  company  for  the  inducement  of  the  public 
to  take  shares ;  and  if  it  misrepresents  any  material  fact,  or  con- 
ceals any  fact  material  to  be  known,  there  is  sufficient  ground 
upon  which  a  shareholder  may  avoid  his  contract  to  take  shares  or 
may  apply  to  have  the  list  of  shareholders  rectified  by  the  removal 
of  his  name  (n).  "  It  is  essential  that  there  should  be  uberrima 
fidesy  a  most  complete  disclosure  of  the  facts  on  the  part  of  those 
who  induce  the  public  to  invest  their  money  "  (o).  But  a  merely 
exaggerated  statement  of  the  prospects  and  advantages  of  the  com- 
pany, resting  in  opinion  only  and  not  misrepresenting  any  precise 
or  definite  fact,  will  not  entitle  a  shareholder  to  avoid  his  con- 
tract {p).  The  construction  of  a  prospectus  is  for  the  court  and 
not  for  the  jury ;  and  a  shareholder  cannot  claim  relief  for  his  own 
mistakes  in  reading  the  meaning  {q).  And  where  a  prospectus  is 
ambiguous  in  its  terms,  the  plaintiff,  although  probably  entitled  to 
put  upon  the  prospectus  any  interpretation  which  it  may  reason- 
ably bear,  must  prove  in  what  sense  he  understood  the  expressions 
complained  of  (r). — Upon  these  principles  a  prospectus  stating  that 
more  than  half  the  proposed  capital  had  been  subscribed^  when  in 
fact  it  had  been  merely  subscribed  by  an  agent  under  an  arrange- 
ment for  allotment  to  future  applicants  without  any  liability 
on  his  part,  was  Held  to  be  materially  fraudulent  («) ;  so  a  pro* 
spectus  stating,  contrary  to  the  fact,  that  certain  persons  named 


(I)  Brooke  y.  Jtounihwaite,  6  Hare, 
298  ;  15  L.  J.  0.  332. 

(m)  Ley  land  v.  IllingtDorth^  2  D.  F.  & 
J.  248;  29L.  J.  C.  611. 

(»)  Central  Ry.  of  Venezuela  ▼.  Kieehf 
L.  R.  2  H.  L.  99 ;  36  L.  J.  0.  849 ; 
Iteete  River  Co,  t.  Smith,  L.  R.  4  H.  L. 
64 ;  39  L.  J.  C.  849 ;  Fetk  y.  Oumey, 
L.  R.  6  H.  L.  377  ;  43  L.  J.  C.  19. 
See  the  Directors  Liability  Act,  1890, 
poet,  p.  246. 

(o)  Wood,  V.-C,  Roea  y.  Estatee  In- 
veetment  Co,,  L.  R.  3  £q.  136  ;  36  L.  J. 
C.  66 ;  Chelmsford,  L.  C,  Central  Ry. 


of  Venezuela  y.  Kiaeh,  L.  R.  2  H.  L.  113 ; 
36  L.  J.  C.  862. 

(p)  Denton  y.  Maeneil,  36  Beay.  662; 
L.  R.  2  £q.  366 ;  Bellaire  y.  Tucker,  13 
Q.  B.  D.  662. 

(q)  Moore  y.  £jrpiotiret  Co,,  66  L.  J. 
Q.  B.  235. 

(r)  Smith  y.  Chadtciek,  9  Ap.  Ca.  187 ; 
63  Ij.  J.  C.  873.  See  Ireland  y.  Zicino' 
tton,  L.  R.  6  H.  L.  396 ;  41  L.  J.  Q.  B. 
201. 

(«)  Roit  y.  E$tate»  Investment  Co., 
L.  R.  3  Ch.  682  ;  37  L.  J.  0. 878 ;  8.  P. 
Arnieon  y.  SmUh,  41  G.  D.  348. 
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were  directors  (t) ;  or  that  the  directors  had  taken  a  large  amount 
of  shares  {u) ;  but  the  omission  in  a  prospectus  to  state  the  fact 
that  the  directors  had  taken  a  large  amount  of  shares  was  held  to 
be  immaterial  {x),  A  prospectus  of  a  company  for  constructing  a 
foreign  railway  was  held  to  be  fraudulent  in  omitting  to  state  that 
the  concession  was  in  fact  to  be  purchased  for  a  large  sum,  and  in 
stating  that  they  had  made  a  contract  for  the  required  works  *^  at  a 
price  considerably  within  the  available  capital "  which  in  fact  ex- 
hausted the  capital  (i/).  So  a  statement  that  an  agreement  had  been 
made  to  sell  mines  to  the  company  at  a  certain  price,  whereas  the 
agreement  in  fact  was  for  a  much  larger  price  (2) ;  a  statement  that 
a  certain  sum  was  paid  to  a  vendor  as  the  price  of  property  sold  to 
the  company,  whereas  a  large  part  of  the  sum  was  promotion  money 
paid  to  promoters  who  were  not  vendors  (a)  ;  and  a  prospectus 
representing  that  a  business  or  property  about  to  be  purchased  by  the 
company  was  in  a  flourishing  condition,  whereas  in  fact  it  was  in- 
solvent and  worthless  (b).  By  the  Companies  Act,  1900,  sect.  10, 
every  prospectus  must  contain  particulars  respecting  the  memo- 
randum of  association,  the  shares,  the  directors,  the  subscribers  to 
the  memorandum  of  association,  the  vendors  to  the  company,  pay- 
ments in  respect  of  preliminary  expenses  and  disbursements,  and 
the  dates  and  parties  to  material  contracts.  Under  sect.  ci8  of  the 
Companies  Act,  1867,  which  the  recent  enactment  replaces,  the 
remedy  of  the  shareholder  was  against  the  promoters,  directors,  or 
officers  of  the  company,  and  he  was  not  entitled  to  rescind  (c). 
The  present  statute  makes  no  express  provision  concerning  the 
remedy,  but  provides  that  "  any  condition  requiring  or  binding 
any  applicant  for  shares  or  debentures  to  waive  compliance  with 
any  requirement  of  this  section,  or  purporting  to  affect  him  with 
notice  of  any  contract,  document,  or  matter  not  specifically 
referred  to  in  the  prospectus  fihall  be  void." 


Ch,  VI. 

Sect.  II. 


m  Wallace's  eaw,  23  C.  D.  413  ;  Kar- 
herg^a  ease,  (1892)  3  Ch.  1  ;  61  L.  J.  C. 
741 ;  post,  p.  246. 

(»)  Menderaon  v.  Laeon,  L.  R.  5  Eq. 
249. 

(x)  Pulsford  r.  Rieharda,  17  Beav.  87  ; 
23  L.  J.  C.  669. 

(y)  Central  Ry.  of  Venezuela  v.  Kiseh, 
L.  R.  2  H.  L.  99  ;  36  L.  J.  C.  849. 

(r)  Langham  v.  Eaat  Wheal  Mining 
Co.,  37  L.  J.  C.  253. 

(a)  Kent  t.  Freehold  Land  Co.^  L.  R.  4 
£q.  688;  rerersed   on  other  groundB, 


L.  B.  3  Ch.  493;  37  L.  J.  C.  653; 
Bagnall  v.  Carlton,  6  0.  D.  371;  47 
L.J.C.30;  Capely,8imaCo,,b11j.J,C. 
713. 

(ft)  OaJcea  v.  Turquand,  L.  R.  2  H.  L. 
325 ;  36  L.  J.  C.  949  ;  Reeae  River  Co. 
V.  Smith,  L.  R.  4  H.  L.  64  ;  39  L.  J.  C. 
849. 

(e)  See  GoverU  ease,  1  C.  D.  182 ;  45 
L.  J.  C.  83 ;  Craig  v.  Phillips,  3  C.  D. 
722  ;  46  L.  J.  C.  49  ;  Twyerosa  v.  Grant, 
2  C.  P.  D.  469 ;  46  L.  J.  C.  P.  636 ; 
Sullivan  ▼.  Mitcalfe,  6  C.  P.  D.  455  ;  49 
L.  J.  C.  P.  815. 
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CAUSES  VITIATING  AGKEEMENT. 


Gonoealment 
of  material 
fact. 


P^Kg  I'  The  active  concealment  of  a  material  fact  has  the  same  e£Peot  as 

an  express  misrepresentation  in  avoiding  an  agreement  induced  by 
it :  as  where  a  person  sold  a  vessel  with  all  faults,  and  before  the 
sale  had  placed  her  afloat  in  a  dock  for  the  purpose  of  preventing 
an  examination  of  the  bottom,  which  he  knew  to  be  unsound,  the 
sale  was  held  to  be  voidable  (d). 
Non-di8-  The  non-disclosure  of  a  material  fact  of  which  the  other  party 

mat^a?fact.  ^®  tnown  to  be  ignorant  may,  under  the  circumstances  of  the  case, 
be  equivalent  to  an  active  concealment ;  for  it  may  have  the  effect 
of  impliedly  representing  that  the  fact  does  not  exist,  or  of  render- 
ing the  facts  disclosed  absolutely  false  (e).  The  general  principle 
has  been  thus  stated :  "Good  faith  forbids  either  party, by  conceal- 
ing what  he  privately  knows,  to  draw  the  other  party  into  a  bargain 
from  his  ignorance  of  that  fact  and  believing  the  contrary.  But 
either  party  may  be  innocently  silent  as  to  grounds  open  to  both 
to  exercise  their  judgment  upon.  This  definition  of  concealment, 
restrained  to  the  efficient  motives  and  precise  subject  of  any  con- 
tract, will  generally  hold  to  make  it  void,  in  favour  of  the  party 
misled  by  his  ignorance  of  the  thing  concealed"  (/). — Mere  non- 
disclosure, apart  from  circumstances  importing  a  duty  of  informing 
the  other  party  or  rendering  the  fact  material  for  him  to  know, 
is  not  sufficient  ground  for  avoiding  a  contract.  Where  a  governess 
had  been  engaged  under  a  written  agreement  in  which  she  was 
desoiibed  as  '*  spinster,"  it  was  held  on  demurrer  that  the  mere  non- 
disclosure of  the  fact  that  she  had  been  married  and  divorced,  was 
not  material,  as  there  was  no  allegation  that  there  was  a  fraudulent 
concealment  (g).  So  with  a  promise  to  marry,  it  was  held  to  be  no 
ground  for  avoiding  the  contract  that  it  had  not  been  disclosed 
that  the  promisee  was  at  the  time  of  the  promise  under  a  pre- 
contract to  marry  another  person,  there  being  no  express  allegation 
of  fraud  (A) ;  or  that  the  promisee  had  at  one  time  been  insane 
and  confined  in  a  lunatic  asylum  (i).  But  a  promise  to  many  a 
woman  is  impliedly  conditional  upon  the  fact  of  her  being  chaste, 
and  therefore  the  non-disclosure  of  immoral  conduct  would  render 


!: 


Id)  Schneider  t.  Jleath^  3  Camp.  506. 

[e)  Pendred  ▼.  Qr\ffith,  1  Bro.  P.  C. 
314;  1  E.  R.  690;  PhiUipe  v.  Foxall, 
L.  R.  7  Q.  B.  666 ;  41  L.  J.  Q.  B.  293 ; 
Barwxck  t.  MnglUh  Joint  Stock  Batik^ 
L.  R.  2  Ex.  269 ;  36  L.  J.  Ex.  174  ; 
Gordon  v.  Street,  (1899)  2  Q.  B.  641  ;  69 
L.  J.  Q.  B.  45. 

(/)  Per  cur.  Carter  r.  Boehm,  3  Burr. 


1910 ;  Abinger,  G.  B.,  Comfootr.  Fotcke, 
6  M.  &  W.  380;  9  L.  J.  Ex.  297; 
Knight-Bruce,  V.-C,  Kelthorpey,  Hoi- 
gate,  1  Coll.  C.  C.  221. 

(^)  Fletcher  t.  KreU,  42  L.  J.  Q.  B.  56. 

(A)  Beeehey  v.  Brown,  E.  B.  &  E.  976 ; 
29  L.  J.  Q.  B.  106. 

(•)  Baker  v.  Cariwright,  10  0.  B.  N.  S. 
124 ;  30  L.  J.  C.  P.  364. 


CONTRACTS  INDUCED  BY  FRAUD. 


237. 


the  contract  voidable  (A-).    In  contracts  of  insurance  generally,  it  is      Ch.  VI. 
a  duty  of  the  insured  to  disclose  all  facts  material  to  the  risk  in-  — ^^ — ! — 
sured ;  and  non-disclosure,  without  further  evidence  of  fraudulent 
intention,  vitiates  the  contract  (/). 

A  person  knowingly  selling  a  chattel  with  a  material  latent  Selling 
defect,  without  disclosing  it  to  the  buyer,  entitles  the  buyer  to  jjl^tent  defwt 
avoid  the  sale ;  though  upon  the  sale  of  a  specific  chattel  there  is  in 
general  no  implied  warranty  against  latent  defects  (w).  The  seller  Selling  "with 
may  expressly  stipulate  that  he  sells  ''with  all  faults";  it  is 
then  inmiaterial  what  faults  exist,  even  to  the  knowledge  of 
the  seller,  unless  he  fraudulently  conceals  the  faults  (n).  Thus 
where  animals  were  sold  in  a  market ''  with  all  faults,"  though 
known  to  the  seller  to  be  affected  with  a  contagious  disease,  and 
though  sending  such  animals  to  market  is  prohibited  by  statute 
nnder  a  penalty ;  it  was  held  that  any  representation  of  soundness 
that  might  be  implied  from  such  conduct  was  excluded  by  the 
express  terms  of  sale  (o).  But  the  chattel  must  answer  to  the 
description  by  which  it  is  sold  (p).  Thus  on  the  sale  of  a  vessel 
described  as  "  copperfastened,"  to  be  taken  "  with  all  faults,  with- 
out allowance  for  any  defects  whatsoever,"  which  was  construed  to 
mean  only  such  defects  as  were  consistent  with  the  description, 
and  not  to  exclude  a  misdescription  in  the  vessel  not  being 
"  copperfastened  "  (q).  Where  a  vessel  was  sold  under  the  descrip- 
tion of  ''teak  built,  A  1,  £c."  to  be  taken  "  with  all  faults  and 
without  any  allowance  for  any  defect  or  error,"  the  additional 
stipulation  against  "  error  "  was  held  to  extend  to  errors  of  descrip- 
tion, and  the  seller  was  not  responsible  for  the  ship  not  being  as 
described  (r). — The  sale  of  a  chattel  with  a  patent  defect,  where  Patent  defect. 
the  buyer  has  an  opportunity  of  inspecting  it  and  reHes  upon  his 
own  judgment,  is  valid,  and  the  passive  acquiescence  of  the  seller 
in  the  erroneous  judgment  or  self-deception  of  the  buyer  does  not 
entitle  the  latter  to  avoid  the  sale  («).  Even  an  express  warranty 
does  not  in  general  include  patent  defects,  which  should  be  obvious 


{*)  Cockbnm,  C.  J,,  Beechey  v.  Brotcn, 
9upra. 

(/)  See j9M^,  Pt.  I.,  Chap.  VI. ,  Sect.  II. , 
J  2. 

(m)  Sale  of  Goods  Act,  1893,  s.  14 ; 
JBmmerton  v.  Matthews,  7  H.  &  K.  58i ; 
81  L.  J.  Ex.  139 ;  see  as  to  warranties, 
po$t,  Pt.  I.,  Chap.  VI.,  Sect.  II.,  §  2. 

(n)  BaglehoUv.  WaUert,  3  Camp.  154  ; 
Schneider  ▼.  Seath,  3  Camp.  506. 


(o)  JFard  v.  ITobbt,  4  Ap.  Ca.  13  ;  48 
L.  J.  Q.  B.  281. 

{p)  Sale  of  Gbods  Act,  1893,  as.  13, 14. 

Iq)  Shepherd  v.  Kain,  5  B.  &  Aid. 
240  ;  S.  P.  Fletcher  v.  Bowther,  2  Stark. 
561. 

(r)  Tatjlor  v.  BtdUny  5  Ex.  779 ;  20 
L.  J.  Ex.  21. 

(*)  Horafall  v.  Thomas,  1  H.  &  C.  90 ; 
31  L.  J.  Ex.  322  ;  Smith  t.  Hughes, 
L.  R.  6  Q.  B.  597  ;  40  L.  J.  Q.  B.  221. 
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Past  I. 

Mistake  of 
buyer  known 
to  seller. 


Kon-dis- 
olosure  by 
Tendor  of 
real  estate. 


Defect  in 

title. 


Charges  and 
incumbrances. 


to  the  buyer  at  the  time  of  the  sale  (t). — But  if  the  seller  knows 
the  buyer  to  be  acting  under  a  mistake  oonoerning  the  subject  of 
sale,  and  does  not  undeceive  him,  the  silence  of  the  seller,  as  a 
means  of  misleading  him,  may  amount  to  a  fraudulent  conceal- 
ment and  entitle  the  buyer  to  avoid  the  sale  (m).  "Where  a  person 
employed  to  sell  a  picture  had  refused  to  state  the  name  of  the 
owner,  and  after  becoming  aware  that  the  buyer  was  xmder  a 
delusion  08  to  the  ownership  which  enhanced  the  price,  did  not 
remove  the  delusion,  but  took  advantage  of  it  to  effect  the  sale,  it 
was  held  that  the  buyer  might  avoid  the  sale  as  induced  by 
fraud  (x). 

Upon  the  same  principles  applied  to  a  sale  of  land  or  real  estate, 
the  non-disclosure  by  the  vendor  of  a  material  defect  known  to  him 
in  the  title,  or  in  the  subject  of  sale,  or  of  any  other  material  fact, 
would  in  general  entitle  the  purchaser  to  avoid  the  sale ;  and  not- 
withstanding conditions  of  sale  expressly  providing  against  the 
effect  of  errors  and  omissions  upon  the  validity  of  the  sale  (y) ;  or 
expressly  requiring  facts  to  be  assumed  which  the  vendor  knows  to 
be  false  (s).  Thus,  where  a  vendor  did  not  disclose  that  he  had  no 
title  to  part  of  the  land  sold,  which  he  knew  to  be  an  encroachment 
upon  a  common,  the  sale  was  annulled  and  vendor  ordered  to  repay 
the  purchase-money  and  all  costs  and  expenses  (a).  And  where 
the  lessor  of  a  mine  did  not  disclose  the  fact  that  a  material  portion 
of  the  mine  was  under  land  between  high  and  low  water  mark  to 
which  he  had  no  title,  the  lease  was  set  aside  at  the  suit  of  the 
lessee,  who  had  no  means  of  knowing  the  defect  {b).  But  in  the 
absence  of  fraud  the  purchaser  must  accept  the  title  and  property 
at  his  own  risk,  and  after  taking  the  conveyance  his  only  remedy 
is  upon  the  covenants  for  title  contained  in  the  deed;  or  upon 
special  stipulations  against  defects  of  title  or  errors  of  descrip- 
tion,   if    any,    contained    in    the    contract    of    sale((?). — ^Mort- 


(0  Sale  of  Goods  Act,  1893,  s.  14, 
snb-s.  2 ;  Margetton  y.  Wrightj  7  Bing. 
603  ;  8  Bing.  454 ;  1  L.  J.  C.  P.  128 ; 
Holyday  t.  Morgan,  1  E.  &  £.  1 ;  28 
L.  J.  Q.  B.  9. 

(«)  Cockbnm,  C.  J.,  Smith  r.  ffughea, 
tupra. 

(z)  EUenborough,  0.  J.,£i7/v.  Gray, 
1  Stark.  434 ;  as  explained  hj  Jerris, 
C.  J.,  KeatM  y.  Lord  Cadogan,  10  G.  B. 
600  ;  20  L.  J.  C.  P.  78  ;  and  Ld.  Ghelms- 
ford,  Peek  y.  Gumfy,  L.  R.  6  H.  L. 
890  ;  43  L.  J.  C.  34. 


(y)  Nottingham  Briek  Co,  y.  Butler,  16 
Q.  B.  D.  778  ;  66  L.  J.  Q.  B.  280. 

(«)  Be  Baniiter,  12  C.  D.  131  ;  48 
L.  J.  C.  834. 

(a)  Edward*  y.  M'Leay,  G.  Coop.  308 ; 
2  Swanat.  287 ;  8.  P.  Hart  y.  Sufain, 
7  0.  D.  42 ;  47  L.  J.  C.  6. 

{h)  Moetyn  y.  Wett  Mottyn  Coal  Co,, 
1  C.  P.  D.  146 ;  45  L.  J.  0.  P.  401. 

(e)  Early  y.  Garrett,  9  B.  &  C.  928 ; 
Sums  y.  Poeoek,  L.  R.  1  Ch.  379;  35 
L.  J.  C.  731 ;  and  see  ante,  pp.  67,  224. 
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gageSy    ohATges,    or    inoumbrances    upon    the    property    sold, 
are    generally    matters    of     conveyance    if    capable    of     being 
redeemed,    but    if    there    be    fraudulent    concealment,  whether 
capable  of  redemption  or  not,  the  purchaser  is  entitled  to  avoid  the 
sale  or  recover  the  amount  of  any  damage  he  may  suffer  (d) :  as 
where  the  vendor  represented  the  property  to  be  subject  to  an 
annuity,  without  disclosing  the  fact  that  it  was  granted  for  four 
lives  (e) ;  or  concealed  the  fact  that  the  property  was  subject  to  a 
large  annual  charge  for  the  maintenance  of  a  river  wall  (/).     But 
a  vendor  was  held  excused  from  disclosing  a  claim  which  had  been 
made  against  the  property  and  not  pursued;  though  afterwards 
prosecuted  against  the  buyer  (g). — Upon  the  same  principle  a  vendor  Righto  and 
is  bound  to  inform  the  purchaser  of  special  rights  and  equities  of  toaante.*' 
tenants  in  possession  of  the  property  sold,  the  constructive  notice 
arising  from  the  state  of  the  possession  having  no  application 
between  vendor  and  purchaser;  as  in  the  case  of  a  vendor  of  a 
public-house,  who  described  it  as  in  the  occupation  of  a  tenant, 
without  stating  that  it  was  under  lease  to  a  brewer  for  an  un- 
expired period  of  eight  years,  and  therefore  was  refused  specific 
performance  against  a  purchaser  who  bought  it  for  his  business  of 
a  brewer  without  notice  of  such  lease  (h). — ^Upon  the  letting  of  a  Defects  in 
house  or  land,  there  is  no  implied  condition  or  warranty  that  it  is  premises, 
then  fit  for  habitation  or  for  any  other  purpose  for  which  it  is 
taken  (i),  or  that  it  will  continue  so  during  the  term  (A;),  except  in 
the  cases  falling  within  sect.  12  of  the  Housing  of  the  Working 
Classes  Act,  1885  (/).     But  in  the  letting  of  a  furnished  house  for 
immediate  habitation,  it  is  held  to  be  an  implied  condition  that  the 
house,  including  the  drains  and  furniture,  are  then  in  a  habitable 
state  (w).     The  fact  of  a  purchaser  buying  in  ignorance  of  a 
material  defect  may  be  a  defence  to  a  bill  for  specific  performance ; 
though  the  circumstances  may  not  entitle  him  to  avoid  the  con- 
tract («).    And  a  positive  representation  made  as  to  the  state  of 


(d)  Toicngendy,  Champernowne^  1 Y.  &  J. 
449 ;  Torrance  t.  Bolton,  L.  R.  8  Ch. 
118 ;  42  L.  J.  0.  177  ;  Sterry  v.  Combs, 
40  Xi.  J.  C.  595. 

{e\  J)ry»dale  t.  Maee,  2  Sm.  ft  G.  225 ; 
23  Li.  J.  C.  518. 

(/)  Shirley  v.  Stratton,  1  Bro.  C.  C. 
440. 

{0)  Brownlie  ▼.  Campbell,  5  Ap.  Ca. 
925. 

(A)  Caballero  r.  Henty,  L.  R.  9  Ch. 
447  ;  43  L.  J.  C.  635.  ^eet.Htmt  t.  Luck, 
(1902)  1  Ch.  428  ;  71  L.  J.  C.  239. 


(i)  Keatet  v.  Cadogan,  10  C.  B.  691 ; 
20  it.  J.  C.  P.  76  ;  Sutton  y.  Temple,  12 
M.  &  W.  62;  Mart  v.  Windsor,  12 
M.  &  W.  68  ;  Manchester  Warehouse  Co. 
r.  Carr,  6  C.  P.  D.  507 ;  49  L.  J.  C.  P. 
809. 

(k)  Arden  v.  PulUn,  10  M.  &  W.  321. 

(0  Walker  v.  Hobbt,  23  Q.  B.  D.  458  ; 
69  L.  J.  Q.  B.  93. 

(m)  Smith  t.  Marrable,  11  M.  &  "W. 
6 ;  Wilson,  v.  Fineh-Halton,  2  Ex.  D. 
336 ;  46  L.  J.  Q.  B.  489. 

(n)  See  anU,  p.  222. 
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repairs  upon  the  sale  or  lease  of  a  house  may  be  a  ground  in  equity 
for  requiring  the  vendor  to  make  good  the  representation  or  to  allow 
compensation  for  defects  (o). — A  vendor  is  in  general  under  no 
obligation  to  disclose  the  price  at  which  he  has  himself  purchased 
or  contracted  to  purchase  the  subject  of  sale  (p) ;  but  if  he  mis- 
represents the  price  given,  it  is  a  fraud  upon  the  purchaser  (q) ;  and 
if  he  stands  in  a  fiduciary  relation  to  the  purchaser,  as  trustee  or 
agent,  he  is  bound  to  the  fullest  disclosure  (r).  Nor  does  a  vendor 
in  general  incur  any  liability  by  inserting  a  mere  opinion  of  the 
value  of  the  property  not  amounting  to  an  intentional  misstate- 
ment («).  But  where  a  vendor  put  up  for  sale  by  auction  property 
described  as  an  interest  in  a  partnership,  knowing  that  it  was  worth 
nothing,  and  it  was  bought  by  a  purchaser  in  ignorance  of  the  cir- 
cumstances that  rendered  it  of  no  value,  the  sale  was  set  aside  {t). 
A  purchaser  is  not  bound  to  give  the  vendor  information  of 
facts  which  may  influence  his  own  conduct  or  judgment  when 
bargaining  for  his  own  interest,  unless  he  undertakes  or  professes 
to  communicate  them  (w).  Thus  where  a  first  mortgagee  with 
power  of  sale  purchased  the  interest  of  a  second  mortgagee  at  a 
reduced  sum  without  disclosing  that  he  had  arranged  for  a  sale  of 
the  property  at  a  price  sufficient  to  cover  both  mortgages,  the 
transaction  was  upheld  (^).  On  the  other  hand,  where  the  pur- 
chaser, while  communicating  facts  affecting  the  value,  misrepre- 
sented or  concealed  facts  of  which  he  knew  the  vendor  to  be 
ignorant  (y)  ;  or  where  colliery  owners  purchased  the  adjoining 
land  without  disclosing  that  they  had  already  wrongfully  worked 
coal  from  it  through  their  own  colliery  (z) ;  the  transaction  was 
either  set  aside  or  specific  performance  refused. — If  the  purchaser 
stands  in  a  fiduciary  relation  to  the  vendor,  he  is  in  general  imable 
to  retain  the  benefit  of  his  purchase,  if  the  same  be  challenged  by 
the  vendor  (a).  And  in  those  cases  in  which  he  might  be  entitled 
to  dispute  the  application  of  the  rule,  he  is  bound  to  show  that  he 


(o)  Grant  v.  JUunt,  G,  Coop.  C.  C. 
173;  Lamarey,  Dixon^  L.  B.  6  H.  L. 
414;  43  L.J.  0.  203. 

(p)  Ex  p.  Oover,  1  C.  D.  182 ;  45 
L.  J.  C.  83 ;  Craiff  v.  FhiUips,  3  C.  D. 
722  ;  46  L.  J.  C.  49. 

(q)  See  ante^  p.  233,  n.  (e), 

(r)  Bagnall  v.  Carlton^  6  C.  D.  371  : 
47  L.  J.  C.  30. 

(«)  See  ante,  p.  233. 

(t)  Smith  V.  liarriion,  26  L.  J.  0.  412. 


(m)  Peratr.  Coakay.  Bostrrlf,  11  Ap.  Ca. 
232;  55L.  J.  0.  761. 

{x)  Dolman  v.  Nokes,  22  Beav.  402. 

(f/)  Turner  v.  Harvey,  Jbjh,  169  ;  Hay- 
garth  v.  JFeaHng,  L.  R.  12  Eq.  320  ;  40 
L.  J.  C.  577. 

{z)  Fh'illips  V.  Horn  fray,  L.  R.  6  Ch. 
770. 

(a)  Fox  V.  Maekreth,  2  Bro.  0.  C.  400 ; 
2  Wh.  &  T.  L.  C.  Eq.  709 ;  JiuffMenin 
V.  Bateley,  14  Veo.  273;  1  Wh.  &  T. 
L.  C.  Eq.  247. 
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ootQmunioated  all  information  whioli  was  material  for  the  seller  to      Cb.  VI. 

know  concerning  the  value  of  the  property :  as  where  a  person,  ! ! — 

being  consulted  by  another  as  to  the  payment  of  his  debts,  pur- 
chased his  property,  having  first  obtained  a  valuation  which  he  did 
not  disclose  (A) ;  where  the  solicitor  of  a  bankrupt  purchased  from 
the  trustee  in  bankruptcy  without  disclosing  the  information  he 
had  acquired  of  the  title  and  value  of  the  property  {c) ;  but  a 
solicitor  to  a  party  to  a  suit  who  obtains  leave  to  bid  at  a  sale  under 
order  of  court,  is  in  the  position  of  a  stranger  and  is  not  boimd 
to  any  fuller  disclosure  {(i), — ^A  purchaser  is  not  in  general  bound  Credit  of 
to  disclose  the  state  of  his  pecuniary  credit :  thus,  a  purchaser  P™"'*""®'- 
buying  goods  in  the  way  of  his  trade  is  not  bound  to  disclose  the 
fact  that  proceedings  in  bankruptcy  are  then  pending  against  him 
upon  a  debtor's  summons  (e).  But  if  a  debtor  compounds  with 
his  creditors,  knowing  them  to  be  under  a  false  impression  as  to 
the  value  of  his  property,  and  without  disclosing  the  true  state, 
the  composition  may  be  avoided  and  the  creditors  remitted  to  their 
original  claims  (/). 

In  sales  by  auction,  before  the  Sale  of  Land  by  Auction  Act,  Emplo3rinent 
1867,  upon  the  condition  that  "the  highest  bidder  shall  be  the  bWderat'^ 
purchaser,'*  courts  of  law  held  that  the  employment  by  the  vendor  auction- 
of  a  "  puffer,"  or  agent  to  bid  for  the  vendor,  without  disclosing 
the  fact,  was  a  fraud  which  entitled  the  purchaser  to  avoid  the 
sale  (^).     Courts  of  equity  followed  the  common  law  as  to  bidding 
merely  to  enhance  the  price,  but  seem  to  have  allowed  the  employ- 
ment of  a  bidder  for  the  purpose  of  protecting  the  property,  with- 
out disclosing  it ;  though  the  employment  of  more  persons  than 
one  for  this  purpose,  being  unnecessary,  was  deemed  to  be  fraudu- 
lent (h).     In  order  to  remove  any  conflict  between  the  courts  of  Sale  of  Land 
law  and  equity  upon  the  matter  the   Sale  of  Land  by  Auction  Act. 
Act,  1867,  s.  4,  enacted  "  that  from  and  after  the  passing  of  this 
Act,  whenever  a  sale  by  auction  of   land  would  be  invalid  at 
law  by  means  of  the  employment  of   a  puffer,  the  same  shall 

(«)  TaU  T.    JFilliamson,  L.  R.  2  Oh.  (/)  Tindal,  C.  J.,  Fins  t.  Mitchell,  1 

56.  M.  &  Rob.  337 ;  S.  P.  Gilbert  v.  £ndean, 

W  Zuddy't  Trustee  y.  Feardy  33  C.  D.  »  0.  D.  260.                             ^  «  ^.  « 

600 ;  65  L.  J.  C.  884.  iff)  (^reen  r.  Baverttock,  14  C.  B.  N.  8. 

tir\  r,^hM^    n^^^ii   n    a,,  n-   ooo .  204;  32  L.  J.  C.  P.  181;  Thormtt  r. 

^S.  J  c!  76K                     ^'               *  •^«*''«'  1^  M-  *  ^-  367 ;  16  L.  J.  Ex. 

(e)  Ex  p.   WhiUaher,  L.  B.    10  Ch.  (h)  MoriimttY.  Bell,  L.  R.  1  Ch.  10; 


65 


446  ;  44  L.  J.  B.  91 ;  ante,  p.  232.  36  L.  J.  C.  36. 
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Past  I.      be  deemed  invalid  in  equitj  as  well  as  at  law."    The  provisions 
of  this  statute  have  since  been  extended  to  sales  of  "  goods " 
Sale  "without  bv  sect.  58  of  the  Sale  of  Goods  Act,  1893. — The  announcement 
that  property  is  to  be  sold  by  auction  "  without  reserve,"  imports 
that  there  shall  be  no  bidding  directly  or  indirectly  on  the  part  of 
the  vendor ;  and  the  employment  by  him  of  any  bidder  at  a  sale 
under  such  conditions  without  notice  is  fraudulent  (i).  The  earlier 
Act  requires,  by  sect.  5,  "  that  the  particulars  or  conditions  of  sale 
by  auction  of  any  land  shall  state  whether  such  land  will  be  sold 
without  reserve  or  subject  to  a  reserved  price,  or  whether  a  right  to 
bid  is  reserved ;  if  it  is  stated  that  such  land  will  be  sold  without 
reserve  or  to  that  effect,  then  it  shall  not  be  lawful  for  the  seller  to 
employ  any  person  to  bid  at  such  sale,  or  for  the  auctioneer  to  take 
knowingly  any  bidding  from  any  such  person."     A  distinction  is 
thus  made  between  a  reserved  price  and  a  reserved  right  to  bid ; 
and  under  conditions  stating  the  former  only,  it  is  not  competent 
for  the  vendor  to  employ  a  person  to  bid  up  to  the  reserved 
price  (k).    But  under  a  sale  by  order  of  court  "without  reserve, 
but  with  liberty  to  the  parties  interested  to  bid,"  it  was  held  that 
the  mortgagee  in  possession,  who  conducted  the  sale,  might  bid  up 
to  the  amount  of  his  charge  without  affecting  the  validity  of  the 
sale  (/). — By  sect.  6,  "  where  any  sale  by  auction  of  land  is  declared 
either  in  the  particulars  or  conditions  of  such  sale  to  be  subject  to 
a  right  for  the  seller  to  bid ;  it  shall  be  lawful  for  the  seller  or  any 
one  person  on  his  behalf  to  bid  at  such  auction  in  such  manner  as 
he  may  think  proper."    The  auctioneer  bidding  for  the  seller, 
besides  the  seller  who  has  reserved  a  right  to  bid,  will  render  the 
sale  voidable  (w). — Sect.  7  abrogates  the  practice  of  opening  the 
biddings  on  any  sale  under  the  direction  of  the  court,  unless  on  the 
ground  of  fraud  or  improper  conduct  in  the  management  of  the 
sale.    In  order  to  entitie  the  court  to  open  biddings  it  is  necessary 
to  show  fraud,  or  such  misconduct  as  borders  on  fraud  {n).    And 
the  section  has  been  extended  to  sales  by  private  treaty  requiring 
^uTobBser       *^®  sanction  of  the  court  (o). — On  the  other  hand,  if  a  purchaser 
bWd^°^         procure  a  sale  to  himself  by  fraudulentiy  or  wrongfully  deterring 


Reserved 
right  to  bid. 


(i)  Bobinaon  y.  JTaU,  2  PhiU.  372  ;  16 
L.  J.  G.  401 ;  Meadotoa  t.  Tanner,  5 
Madd.  34. 

(k)  GiUiat  y.  GiUiat,  L.  R.  9  Eq.  60; 
39  L.  J.  C.  142. 

(0  Dimmoek  y.  ffalUti,  L.  R.  2  Ch. 
21  ;  36  L.  J.  0.  146. 


(m)  Farjltt  y.  Jeph»m,  46  L.  J.  0.  P. 
629. 

(fi)  Broum  y.  JDaU$hott,  38  L.  J.  G. 
717  ;  DehM  y.  Delves,  L.  R.  20  Eq.  77. 

(o)  £e  Sartletty   16    G.  D.   661 ;    60 
L.  J.  G.  206. 
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other  persons  from  bidding,  the  vendor  may  avoid  the  Bo\e{p).      Ch.  VI. 

Where  the  purchaser  employed  the  vendor's  agent  to  bid  for  him,  '. ! 

which  deterred  other  persons  from  bidding  who  supposed  him  to  be 
bidding  for  the  vendor,  it  was  held  sufficient  ground  for  refusing 
specific  performance  (q). — The  employment  of  a  bidder  at  a  sale  by 
auction  by  a  third  party  without  the  knowledge  of  the  vendor  is 
immaterial  to  the  validity  of  the  sale ;  and  in  the  case  of  a  sale  by 
a  mortgagee,  at  which  the  mortgagor  without  his  knowledge 
employed  a  bidder  to  enhance  the  price,  the  mortgagee  was  held 
entitled  to  enforce  the  sale  (r). 

Where  a  person  makes  a  representation  to  another  for  the  pur-  Hisrepre- 
pose  of  inducing  a  contract,  it  it  is  proved  to  be  untrue  to  his  £°^^^7o? 
knowledge,  an  intention  to  deceive  is  presumed  to  exist,  and  the  the  fact, 
contract  is  voidable  (a).    Any  inquiry  into  the  belief  of  the  person 
is  then  excluded  (t) ;  and  the  ulterior  motive  for  making  such 
representation  is  immaterial,  though  it  be  made  with  the  motive 
and  in  the  expectation  of  benefiting  the  person  to  whom  it  is 
made  («). — And  for  the  purpose  of  inducing  a  contract  "  if  persons  Misrepre- 
take  upon  themselves  to  make  assertions  as  to  which  they  are  J^^i^ce"^ 
ignorant  whether  they  are  true  or  false,  they  must  in  a  civil  point  of  fact. 
of  view  be  held  as  responsible  as  if  they  asserted  that  which  they 
knew  to  be  untrue  " ;  and  the  contract  thereby  induced  is  void- 
able (a?).     Where  two  partners  in  a  bank  joined  in  inducing 
another  to  become  a  partner  by  presenting  to  him  a  statement  of 
the  affairs  of  the  bank  which  was  false  to  the  knowledge  of  one  of 
them,  but  not  to  the  knowledge  of  the  other ;  it  was  held  that  the 
incoming  partner  was  entitled  to  rescind  the  contract  and  to  claim 
restitution  against  both ;  as  regards  the  innocent  partner  it  was 
held  to  be  *^  at  least  a  representation  of  a  fact  of  which  he  knew 
nothing  whatever,  whether  it  was  true  or  not ;  and  if  on  the  treaty 
for  a  purchase,  one  party  makes  a  representation,  he  cannot  be 
afterwards  heard  to  say  that  he  knew  nothing  about  the  matter ; 
nor  can  he  be  allowed  to  retain  any  benefit  which  he  might  have 
acquired  from  the  representation  which  he  has  made  '*  (y).     Upon 


(p)  FtfUer  y.  Abrahanu,  3  B.  &  B.  116.  it)  Hine  y.  Campion,  7  C.  D.  344. 

(q)  Twining  y.  Morriee,  2  Bro.  C.  C.  lu)  See  ante^  p.  230. 

326.  {X)  Ld.  GaimB,  JReese  River  Mining  Co. 

(r)   Union  Bank  of  London  y.  Muntter,  y.  Smith,  L.  R.  4  H.  L.  79  ;  39  L.  J.  C. 

37  O.  D.  51 ;  67  L.  J.  0.  124.  849  ;  Maule,  J.,  Evam  y.  Edmondt,  13 

(b)  Halsbnry,  L.  C,  Amiaon  y.  Smith,  C.  B.  786  ;  22  L.  J.  0.  P.  211. 
41  C.  D.  368 ;  Ld.  Blaokborn,  Brownlie  (y)  Rawlin*  y.   Wickham,  3  D.  &  J. 

y.  Campbell,  6  Ap.  Ca.  960.  304  ;  28  L.  J.  G.  188. 

b2 


244 


CAUSES  VITIATING  AGREEMENT. 


Past  I. 


Bepresenta- 
tion  in  belief 
of  its  tmth. 


Action  for 
fraud. 


this  prinoiple  where  a  vendor  without  inqoiiy  sold  land  under  a 
representation  that  it  was  freehold,  which  was  in  fact  copyhold, 
the  purchaser  was  held  entitled  to  have  the  conveyance  set  aside 
and  the  purchase-money  and  his  expenses  returned  (z).  So,  a  re- 
presentation made  in  a  prospectus  of  a  company  being  untrue  in 
fact,  it  is  immaterial,  as  regards  the  right  of  a  shareholder  who 
was  thereby  induced  to  take  shares  to  have  his  name  removed  from 
the  register,  whether  the  directors  when  they  issued  the  prospectus 
believed  it  to  be  true  or  not ;  though  that  might  be  material  in 
proceedings  against  the  directors  {a). 

But  an  untrue  representation  made  with  belief  of  its  truth, 
though  it  may  be  sufficient  ground  for  avoiding  a  contract  obtained 
upon  the  faith  of  it,  is  insufficient  to  support  a  substantive  action 
of  deceit  for  damages  against  the  party  making  it;  because  in 
order  to  support  such  action  at  common  law  it  is  held  necessary 
that  the  false  statement  should  be  made  fraudulently,  that  is,  at 
least  without  an  honest  belief  in  its  truth  (6).  **  The  authorities 
establish  the  following  propositions : — First,  in  order  to  sustain  an 
action  of  deceit,  there  must  be  proof  of  fraud,  and  nothing  short  of 
that  will  suffice.  Secondly,  fraud  is  proved  when  it  is  shown  that 
a  false  representation  has  been  'made  knowingly ;  or  without  belief 
in  its  truth ;  or  recklessly,  careless  whether  it  be  true  or  false,  for 
one  who  makes  a  statement  under  such  ciroimistances  can  have  no 
real  belief  in  the  truth  of  what  he  states.  Thirdly,  if  fraud  be 
proved,  the  motive  of  the  person  guilty  of  it  is  immaterial"  (c). 
The  burden  of  proving  fraud  in  an  action  of  deceit  lies  upon  the 
plaintiff ;  and  it  is  not  sufficient  to  prove  that  there  existed  no 
reasonable  grounds  for  belief  in  the  truth  of  a  false  representation; 
unless  the  absence  of  belief,  as  the  ingredient  of  fraud,  is  found  as 
a  distinct  fact  resulting  therefrom  (d).  But  it  is  said  that  the 
question  to  be  determined  upon  the  evidence  of  the  grounds  of 
belief,  as  the  test  of  the  representation  being  fraudulent,  is 
''whether  a  reasonable  man  would  be  likely  under  the  circum- 
stances so  to  believe  "  (/>).     Proof  of  actual  knowledge  excludes  all 


(z)  Hart  T.  Swaine,  7  C.  D.  42 ;  47 
L.  J.  C.  6. 

(a)  £ee*e  River  Co,  y.  Smithy  L.  R.  4 
H.  ti.  64 ;  39  L.  J.  G.  849  ;  Angus  v. 
Clifford,  (1891)  2  Ch.  449 ;  60  L.  J.  C. 
443  ;  S.  P.  Adam  y.  yewbigging,  13  Ap. 
Ca.  308  ;  57  L.  J.  C.  1066. 

(i)  Berry  y.  Feeh,  14  Ap.  Ca.  337 ;  68 
L.  J.  O.  864  ;  Olaeier  y.  Rolh,  42  C.  D. 


436 ;  58  L.  J.  C.  820 ;  Thiodon  y.  TiHd4iU, 
60  L.  J.  Q.  B.  526. 

{e)  Ld.  Henohell,  Derry  y.  Feek^  14 
Ap.  Ga.  374  ;  58  L.  J.  G.  886. 

(rf)  Derry  y.  Feek,  eupra ;  Glaeier  y. 
RolU,  42  C.  D.  436 ;  58  L.  J.  G.  820 : 
Angu»  y.  Clifford,  (1891)  2  Ch.  449 ;  60 
L.  J.  C.  443. 

(e)  Ld.  Hersobell,  Derry  y.  Feek,  14 
Ap.  Ga.  880  ;  68  L.  J.  G.  890. 
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question  of  belief  (/) ;  but  oonstruotiTe  knowledge  of  the  truth  is      Ch.  VI. 
not  sufficient  ground  for  presuming  a  fraudulent  intention,  the       *^'     ' 
means  of  knowledge  for  this  purpose  not  being  deemed  the  same 
as  knowledge  (g). 

The  liability  of  directors  of  a  company  for  the  statements  in  a  Directors 
prospectus  is  now  expressly  defined  by  the  Directors  Liability  l^^bility  Act. 
Act,  1890  (53  &  54  Vict.  c.  65),  which  enacts  (sect.  3)  to  the  eflfect 
that  every  director  and  promoter  of  a  company,  and  every  person 
who  has  authorised  the  issue  of  a  prospectus  inviting  subscriptions 
for  shares  or  debentures,  '^  shall  be  liable  to  pay  compensation  to 
all  persons  who  shall  subscribe  for  any  shares  or  debentures  on 
the  faith  of  such  prospectus  for  the  loss  or  damage  they  may  have 
sustained  by  reason  of  any  untrue  statement  in  the  prospectus  "  ; 
unless  it  is  proved  **  that  he  had  reasonable  ground  to  believe,  and 
did  believe,  that  the  statement  was  true.'*  Sect.  4  provides 
indemnity  to  any  person  whose  name  is  used  in  the  prospectus 
as  a  director  without  his  authority.  And  sect.  5  gives  a  right  of 
contribution  between  co-directors  who  are  equally  liable  for  the 
untrue  statement. 

A  representation  made  by  a  person  in  forgetfulness  of  the  truth  Misrepre- 
may  make  him  responsible  as  if  he  made  it  with  knowledge  of  the  J^g^tf^Ms 
truth,  so  far  as  to  avoid  a  contract  induced  by  it.  "  The  mere  of  the  truth, 
fact  of  forgetfulness  by  a  man  who  has  known  a  certain  fact,  who 
is  asked  whether  that  fact  has  happened  or  not  and  says  positively 
that  it  did  or  did  not,  cannot  possibly  be  an  excuse ;  because  if  he 
had  spoken  the  simple  truth  he  would  have  said, '  I  do  not  recol- 
lect whether  it  is  so  or  not ' ;  he  takes  upon  himself  the  responsi- 
bility of  a  positive  statement,  upon  the  faith  of  which  he  knows 
that  the  other  man  is  going  to  deal  for  valuable  consideration  "  (h). 
Upon  this  principle  where  the  trustee  of  a  fund  represented  to  a 
proposed  assignee  that  the  assignor  was  entitled  to  the  fund  and 
could  make  the  assignment,  forgetting  that  he  had  received  notice 
of  a  prior  incumbrance,  it  was  held  that  he  was  estopped  from 
asserting  the  prior  incumbrance  against  the  claim  of  the 
assignee  (t). 

A  representation  true  in  fact,  or  believed  to  be  true,  at  the  time  Bepresenta- 

tlon  beooming 

(/)  Sinev.  Campion,  7  C.  D.  344.  Puhford  T.  Biehards,   17  Beay.  94;  22 

JS)   mideT,  Gibson,  1  H.  L.  C.  606;  j^    j,  q^  552;  Low  v.  JBouverie,  (1891) 

9  E.  R.  897 ;  Ld.  Blackburn,  Broumlte  «  r-K   ao  .  An  T    T  P  fiQ.t 

V.  Campbell,  6  Ap.  Ca.  962.  ^  ^'  ^^  »  ^°  ^'  ^'  ^'  ^^*- 

(A)  Selbome,  L.  C,  Brownliey,  Camp-  d)  Burrowet  v.  Lock,  10  Ves.  470,  as 

hell,  6  Ap.  Ga.  936 ;  BomiUy,  M.  B.,  explained  in  Low  y.  Bouverie,  supra. 
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of  maldng  it,  may  hj  a  ohange  of  oiroumstanceB  become  untrue  to 
the  knowledge  of  the  maker;  in  such  case  the  continuation  of 
Buoh  representation  without  disclosure  of  the  truth  renders  voidable 
a  contract  induced  by  it  (/*) ;  as  where  a  person  proposed  to  insure 
his  life  upon  a  declaration  that  he  was  then  in  good  health,  and 
before  the  insurance  was  effected  suffered  a  material  change  in  the 
state  of  his  health  which  he  did  not  communicate  (/)  ;  and  where 
an  insurance  ofSoe  proposed  a  re-insurance  on  a  life,  representing, 
as  was  then  the  fact,  that  they  retained  a  large  share  of  the  risk, 
but  before  the  re-insurance  was  accepted  they  got  rid  of  the  whole 
of  their  risk  by  re-insurance  with  another  office  (m) .  So  where  the 
prospectus  of  a  company  was  issued  with  the  names  of  certain 
persons  as  directors,  upon  the  faith  of  which  names  a  person  applied 
for  shares,  and  before  allotment  the  directors  named  retired  and 
others  were  appointed  without  notice  to  the  applicant  («). — On  the 
other  hand,  a  representation  untrue  at  the  time  it  was  msule,  may 
by  a  change  of  circumstances  become  true  at  the  time  it  is  acted 
upon ;  as  a  prospectus  of  a  company  representing  that  more  than 
half  the  capital  had  been  subscribed,  which  was  not  true  at 
the  time  it  was  issued,  but  had  become  true  at  the  time  of  an 
application  for  shares  (o).  So  where  property  was  sold  under  a 
representation  that  it  produced  a  certain  amount  of  rent  which  was 
not  then  true  in  fact,  but  became  so  before  completion  of  the  sale, 
by  the  rents  being  raised  in  consideration  of  repairs  (/>).  A  mis- 
representation may  be  corrected  at  anytime  before  it  is  acted  upon 
by  clearly  pointing  out  the  previous  error ;  but  a  subsequent  cor- 
rection is  ineffectual  in  support  of  the  contract  (q). 


Materiality  ^^^  misrepresentation  must  have  in  fact  materially  induced  the 

of  representa-  contract  in  order  to  give  the  right  of  avoidance.      "  It  must  be  a 
inducing  the    representation  dans  locum  oontractuij  that  is,  a  representation  giving 
contract.         occasion  to  the  contract,  the  proper  interpretation  of  which  appears 
to  be  the  assertion  of  a  fact  on  which  the  person  entering  into  the 
contract  relied,  and  in  the  absence  of  which  it  is  reasonable  to  infer  he 


{h)  JUynell  y.  Sprye^  1  D.  M.  &  G. 
660 ;  21  L.  J.  G.  661  ;  I>avie8  t.  London 
#  Fiov,  Int,,  8  C.  D.  469 ;  47  L.  J.  0. 
611. 

(/)  Britith  EquUable  Int.  y.  O,  JT.  £y., 
38  L.  J.  C.  814  ;  Canning  y.  Farquhar^ 
16  Q.  B.  D.  727  ;  55  L.  J.  Q.  B.  225. 

(m)  Traill  v.  Baring,  4   B.  J.  &  8. 


318;  33L.  J.  G.  521. 

(m)  Andenon't  eate,  17  0.  D.  373 ;  60 
L.  J.  C.  269 ;  Karberg*»  ease,  (1892)  3 
Ch.  1 ;  61  L.  J.  C.  741. 

(tf)  Ship  y.  Croitkill,  L.  R.  10  Eq.  73 ; 
39  li.  J.  0.  650. 

{p)  Goddard  v.  Jeffr$y8,  51  L.  J.  C.  67. 

(q)  Artiison  y.  Smith,  41  0.  D.  318. 
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would  not  have  entered  into  it ;  or  the  suppression  of  a  fact,  the     ^-  VI. 

knowledge  of  which  it  is  reasonahle  to  infer  would  have  made  him — ■ — 

ahstain  from  the  contract  altogether  "  (r).  '*  If  the  statement  is  of 
such  a  nature  as  would  he  likely  to  induce  a  person  to  enter  into  a 
contract,  and  it  is  proved  that  he  did  enter  into  the  contract,  it  is  an 
inference  of  fact  that  he  was  induced  to  do  so  hy  the  state- 
ment "  («).  But  the  inference  may  be  rebutted  by  evidence  to  the 
contrary ;  as  by  proving  that  he  knew  the  truth  at  the  time  of 
contracting,  or  that  he  avowedly  took  the  risk  of  it  upon  him- 
self  {t).  If  the  statement  is  ambiguous  the  party  seeking  to  avoid 
the  contract  must  prove  that  he  accepted  the  statement  in  a  sense 
that  was  untrue,  and  was  thereby  induced  to  contract  (u) ;  but  he 
is  entitled  to  put  upon  an  ambiguous  statement  any  construction 
that  the  words  will  reasonably  bear(.i?). — The  materiality  of  a 
representation  depends  upon  the  circumstances :  as  in  the  case  of 
an  insurance  office  effecting  a  re-insurance  of  a  risk  with  another 
office,  the  representation  that  they  retain  themselves  a  substantial 
share  in  the  risk,  is  material  (y) ;  in  a  representation  respecting  a 
person's  credit  that  he  was  possessed  of  a  certain  amount  of  capital, 
the  disclosure  that  it  was  borrowed  is  material  (2).  On  the  other 
hand,  a  representation  by  lenders  to  a  surety  for  the  loan,  that  the 
money  was  lent  by  a  joint  stock  company,  when  in  fact  it  was  lent 
by  themselves  only  who  called  themselves  a  company,  was  held 
immaterial  (a).  Upon  a  sale  of  land  subject  to  a  lease,  a  misstate- 
ment of  the  length  of  the  term  of  years  for  which  it  was  under 
lease,  in  the  absence  of  evidence  whether  to  the  advantage  of  the 
purchaser  or  not,  was  held  immaterial  (b),  A  representation  by  a 
buyer,  as  the  reason  for  the  limited  amount  of  his  offer,  that  his 
partner  would  not  consent  to  his  giving  more,  was  held  imma- 
terial {c). — A  representation  in  the  prospectus  of  a  company  that  Materiality 
the  directors  had  taken  a  lar^  amount  of  shares,  or  that  a  certain  ^l  ?f!l!S!^*"' 

o  »  01  company. 


(r)  Rommy,  M.  R.,  JPuhford  v.  Bieh- 
ards,  17  Beav.  96  ;  22  L.  J.  G.  663 ; 
lid.  Cranworth,  National  Exchange  Co. 
V.  DreWf  2  McQueen,  120 ;  Attwood  v. 
SmaU,  6  a.  &  F.  395,  444  ;  7  E.  B. 
684. 

(«)  Ld.  Blackbam,  Smith  t.  Chadwiek^ 
9  Ap.  Ca.  196 ;  53  L.  J.  0.  873 ;  Hughes 
T.  Twitden,  66  L.  J.  C.  481 ;  Carting  y. 
London  and  Leeds  £ank,  56  L.  J.  0.  321. 

(t)  Jeesel,  M.  B^  Smith  y.  Chadwiek^ 
20  C.  D.  44 ;  61  L.  J.  0.  697 ;  Hals- 
bnry,  L.  C,  Amison  v.  Smith,  41  CD. 
369. 


(m)  Smith  V.  Chadwick,  supra  ;  Bellairs 
T.  Tuekcr,  13  Q.  B.  D.  662. 

(x)  See  Ireland  y.  Livingston,  L.  B.  6 
H.  L.  395  ;  41  L.  J.  Q.  B.  201. 

(y)  Traill  v.  Baring,  4  D.  J.  &  S.  318 ; 
33  L.  J.  0.  621. 

{z)  Corbett  y.  Broum,  8  Bing.  33;  1 
Li.  J.  C.  P.  13. 

{a)  Green  y.  Gosden,  3  Han.  &  Q-.  446 ; 
11  L.  J.  C.  P.  4. 

(b)  Goddard  y.  Jeffreys,  61  L.  J.  0.  67. 

{c)  Vernon  y.  Keys,  12  Eaat,  632  ;  4 
Taunt.  488  ;  ante,  p.  232. 
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number  had  been  subsoribed,  oontrary  to  the  fact,  is  material  and 
entitles  an  allottee  of  shares  to  resoind  his  contract  (d).  But  the 
non-disclosure  of  the  fact  that  the  directors  had  taken  a  large 
amoimt  of  the  shares  was  held  immaterial  {e).  And  the  non-dis- 
closure of  the  fact  that  directors  of  the  company  had  received 
paid-up  shares  from  the  contractor  for  their  qualification  was  held 
immaterial  (/)  ;  as  qualification  shares  need  not  be  held  bene- 
ficiallj  (g).  But  a  representation  in  a  prospectus  that  certain  per- 
sons named  would  act  as  directors  is  material  {h).  The  contracts 
entered  into  hj  the  company  or  the  promoters  are  made  material 
to  be  stated  in  the  prospectus  by  statute;  and  an  applicant 
for  shares  or  debentures  cannot  be  required  to  waive  compliance 
with  this  condition  (»). 

A  representation  as  to  one  of  several  matters  which  is  material, 
or  a  representation  which  is  untrue  in  a  material  part  may  vitiate 
the  whole  agreement ;  "  for  where  a  party  has  induced  another  to 
act  on  the  faith  of  several  representations,  any  one  of  which  he  has 
made  fraudulently,  he  cannot  set  up  the  transaction  by  showing 
that  every  other  representation  was  truly  and  honestly  made  "  (A*) ; 
without  further  proving  that  the  agreement  was  induced  by  those 
only,  to  the  entire  exclusion  of  that  which  is  fraudulent  (/).  It  is 
sufiicient  to  avoid  an  agreement  that  a  misrepresentation  has  con- 
tributed to  induce  it,  though  it  was  not  the  sole  inducement  (m). 
And  though  the  misrepresentation  is  partial  only  in  its  effect,  the 
party  so  obtaining  a  contract  is  not  entitled  to  conform  the  terms 
to  the  true  state  of  facts  and  so  enforce  it  against  the  will  of  the 
other  party;  for  that  would  be  equivalent  to  making  a  new 
contract  (n) . 


Misrepre- 
sentation to 
person  having 
knowledge  of 
the  fact. 


A  misrepresentation  made  to  a 
his  own  knowledge  cannot  in  fact 

(d)  Kent  v.  Freehold  Lattd  Co,,  L.  B. 
4  Eq.  599 ;  Henderson  y.  Laeon,  L.  B. 
6  Eq.  249 ;  Amiaon  y.  Smith,  41  G.  D. 
348. 

y  FuUford  V.  Rieharde,  17  Beay.  87  ; 
22  L.  J.  0.  669. 

(/)  Hey  man  y.  European  Central  Hy., 
L.  R.  7  Bq.  164. 

0/)  Cooper  V.  Origin,  (1892)  1  Q.  B. 
740 ;  61  L.  J.  Q.  B.  663 ;  Howard  y. 
SadUr,  (1893)  1  Q.  B.  1. 

(A)  Karbery*i  ease,  (1892)  3  Ch.  1 ;  61 
L.  J.  C.  741. 


person  which  is  contradicted  by 
have  induced  the  contract,  and 


(t)  See  ante,  p.  236. 

(k)  Oranworth,  L.  J.,  Reynellv,  Sprye, 
21  L.  J.  C.  660 ;  Wood,  V.-C,  HaUou?9 
V.  Femie,  L.  B.  3  Eq.  639 ;  36  L.  J.  0. 
273 ;  Halsborj,  L.  C,  Amieonr,  Smith, 
41  C.  D.  369. 

(2)  Tnmer,  L.  J.,  NieoVeeaee,  Z'D.kJ, 
387 ;  28  L.  J.  0.  270. 

(m)  Edgington  y.  Fitzmauriee,  29  C.  D. 
469 ;  66  L.  J.  C.  660. 

in)  Clermont  y.  Taehurgh,  I  Jao.  &  W. 
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therefore  cannot  be  ground  for  avoiding  it ;  and  where  the  means 
of  knowledge  are  at  hand  and  the  attention  of  the  party  is  called 
to  them,  the  circumstances  of  the  case  may  be  such  as  to  require 
that  a  knowledge  should  be  imputed  to  him  which  he  ought  to 
have  obtained  (o)  :  as  where  a  farm  was  sold  under  the  description 
of  being  in  a  "  ring  fence,"  and  the  purchaser,  who  lived  in  the 
neighbourhood,  must  have  known  that  it  did  not  lie  in  a  ring 
fence  {p) ;  and  where  a  meadow  was  sold  without  stating  that 
there  was  a  public  footpath  across  it,  which  the  purchaser  who 
occupied  the  adjoining  house  and  land  must  have  known  (q)  ;  so 
where  the  purchaser  of  property  has  made  a  full  inspection  and  ex- 
amination himself  (r).  But  it  is  no  defence  that  the  party  to 
whom  the  representation  was  made  hsul  the  means  of  discovering, 
and  might  with  reasonable  diligence  have  discovered,  what  the 
truth  was  («) ;  nor  will  it  extend  to  those  matters  which  would  not 
be  revealed  upon  a  cursory  examination  (^).  And  the  knowledge 
of  a  party  as  to  the  truth  of  a  matter  is  quite  immaterial,  if  the 
other  party  has  expressly  guaranteed  it  in  the  contract  («). 

On  the  other  hand,  where  a  party  in  fact  relies  upon  the  repre-  Reliance 
sentation,  as  intended  by  the  party  making  it,  he  is  in  general  ^v^^^v^^ 
entitled  to  avoid  the  agreement,  notwithstanding  there  were  means 
of  information  (x).  He  is  presumed  to  have  acted  upon  the  repre- 
sentation, as  against  the  party  who  made  it ;  and  the  burden  of 
proof  lies  upon  the  latter  to  show,  not  only  that  he  had  the  means 
of  information,  but  that  he  relied  upon  his  own  information  or 
judgment,  and  was  not  in  fact  misled  by  the  representation  (^). 
Where  a  party  relies  upon  concealment  or  non-disclosure  to  avoid 
his  agreement  he  must  prove  his  own  ignorance  of  the  matter,  and 
that  it  is  not  imputable  to  his  own  fault  or  negligence  (s). — ^Upon 
the  above  principles  the  contract  has  been  held  voidable :  where 
the  purchaser  of  a  reversionary  estate  relied  upon  the  false  state- 
ment of  the  vendor  of  the  rents,  without  himself  inquiring  of 
the  tenants  {a) ;  where  a  lessee  agreed  for  the  lease  of  a  house 
upon  a  representation  of  the  lessor  that  it  was  substantial  and 


(o)  Langdale,  H.  B.,  Clapham  y. 
Shillito,  7  Beav.  149. 

(p)  Dyer  v.  Sargrave,  10  Ves.  606. 

(q)  OldJUId  y.  Round,  6  Ves.  608. 

(r)  Atiioood  y.  Small,  6  CI.  &  F.  232  ; 
7  £.  B.  684  ;  Jennings  y.  Broughton,  5 
D.  M.  &  a.  126 ;  23  L.  J.  G.  999. 

(«)  Redgrave  v.  Hurd,  20  C.  D.  1  ;  61 
L.  J.  C.  113. 

(«)  Grant,  v.   Munt,    G.    Coop.   173 ; 


Higgins  y.  SameU,  2  J.  &  H.  460 ;  Benny 
y.  Hancocky  L.  R.  6  Ch.  1. 

(u)  Cato  y.  Thompson,  9  Q.  B.  D.  616. 

(x)  Redgrave  y.  Hurd,  supra. 

(y)  Torrance  y.  Rolton,  L.  B.  8  Ch. 
118 ;  42  L.  J.  C.  177 ;  Redgrave  y.  Hurd, 
supra, 

(2)  Stikeman  y.  Dawson,  1  D.  &  Sm. 
90,  108  ;  16  L.  J.  C.  206. 

(a)  Dobell  y.  Stevens,  3  B.  &  C.  623. 
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well-built,  without  himself  inspecting  it  (6) ;  where  a  purchaser 
relied  upon  maps  and  plans  of  the  property  produced  hy  the 
vendor,  in  which  there  was  a  material  error  {c) ;  where  the  sale 
of  a  business  was  effected  by  misrepresentation  of  the  value, 
though  the  purchaser  had  access  to  the  books  and  accounts  (d).  So 
an  underwriter  is  entitled  to  rely  upon  the  representations  of  the 
shipowner,  though  he  has  the  means  of  correct  information  in 
Lloyd's  Shipping  List ;  for  there  is  no  presumption  of  his  know- 
ledge of  the  contents  in  favour  of  the  insurer  (e).  And  a  share- 
holder in  a  company  may  repudiate  his  shares  upon  the  ground  of 
fraudulent  statements  in  the  prospectus,  though  it  refers  to  reports 
and  information  to  be  obtained  at  the  office  which  disdose  the 
truth  (/).  The  prospectus  of  a  company,  referring  to  the  articles 
of  association  as  open  to  inspection,  may  be  construed  as  explaining 
and  correcting  a  doubtful  or  ambiguous  statement  by  the  articles  (ff) ; 
but  it  cannot  thereby  coimteract  a  positive  misstatement  (h). 

The  doctrine  of  constructive  notice,  which  operates  against  a 
purchaser  for  the  protection  of  the  rights  and  equities  of  third 
parties,  does  not  apply  between  vendor  and  purchaser,  to  cor- 
rect a  misrepresentation  or  non-disclosure  of  a  material  fact  (i). 
Upon  the  sale  of  a  lease  a  misrepresentation  of  the  contents  by  the 
vendor  is  not  obviated  by  constructive  notice  of  the  contents  in  the 
purchaser  (A*).  In  contracts  for  an  underlease  the  proposed  lessee 
is  afEected  with  constructive  notice  of  the  covenants  of  the  original 
lease,  but  as  against  the  proposed  lessor  he  may  rely  upon  a  positive 
representation  made  as  to  such  covenants  (/).  And  upon  the  same 
principle  if  a  party  to  a  deed  misrepresents  the  legal  effect  for  the 
purpose  of  inducing  another  to  execute  it,  who  in  fact  does  execute 
it  upon  the  faith  of  the  representation  without  reading  the  contents, 
the  party  defrauded  may  avoid  the  deed  {m). 


(M  Cox  y.  Middieton,  2  Drew.  209 ;  23 
L.  J.  C.  618. 

(e)  Arnold  ▼.  Arnold,  14  0.  D.  270. 

(d)  Rawlint  v.  TFickhatn,  3  D.  &  J. 
304  ;  28  L.  J.  G.  188  ;  Redgrave  v.  Hurd, 
20  CD.  1;  61L.  J.  C.  113. 

(e)  MorrUon  v.  Unirersal  Marine  In», 
Co.,  L.  R.  8  Ex.  40 ;  42  L.  J.  Ex.  17  ; 
unaffected  by  the  reversal  in  Ex.  Oh. 
L.  R.  8  Ex.  197  ;  42  L.  J.  Ex.  115. 

(/)  Central  Ry,  of  Venezuela  v.  Kischy 
L.  K.  2  H.  L.  99 ;  36  L.  J.  G.  849. 

(g)  Hallows  y.  Femie^  L.  R.  3  Gh. 
477. 


(A)  Downei  y.  Shipt  L.  R.  3  H.  L. 
343  ;  37  L.  J.  G.  642. 

(t)  Jesael,  M.  R.,  Jones  y.  Rimmery  14 
G.  D.  690:  49  L.  J.  G.  776 ;  Caballero 
y.  Hentg,  L.  R.  9  Ch.  447  ;  43  L.  J.  G. 
635.  See  Hunt  y.  Luck,  (1902)  1  Gh. 
428 ;  71  L.  J.  G.  239. 
.  (A:)  Jones  y.  Rimmer,  supra.  ' 

(/)  ran  y.  Corpe,  3  M.  &  K.  269  ; 
Flight  y.  Barton,  ib.  282  ;  Hyde  y. 
Warden,  3  Ex.  D.  72  ;  47  L.  J.  Ex. 
121. 

(m)  Sirsehfield  y.  L.  B.  ^  S.  C.  Rg,. 
2  Q.  B.  D.  1 ;  46  L.  J.  Q.  B.  94. 
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A  contract  obtained  for  a  principal  by  an  agent  by  means  of      Ch.  VI. 
fraud  or  misrepresentation  is  voidable  against  the  principal,  as  if  he       ^^' 


had  obtained  it  himself  by  the  same  means ;  although  such  means  Contr^ 
were  used  by  the  agent  without  the  authority  or  knowledge  of  the  fraud  of 
principal ;  for  a  person  cannot  retain  any  benefit  obtained  by  the  *fir«^*- 
fraud  of  his  agent  (n).  An  action  will  lie  against  the  principal  to 
recover  damages  caused  by  the  fraud  of  the  agent  committed  in  the 
course  of  the  agency  or  employment,  although  the  fraud  was  not 
known  to  the  principal  (o).  And  an  action  will  lie  to  recover 
money  received  by  the  principal  under  a  contract  obtained  by  fraud 
of  his  agent,  committed  under  such  circumstances  (p).  But  in  the 
converse  case,  namely,  of  money  paid  away  in  the  ordinary  course  of 
business  for  a  valuable  consideration  but  in  fraud  of  the  employer 
entrusting  him  with  the  possession  and  apparent  ownership  of  the 
money,  the  employer  has  no  remedy  against  a  recipient  acting  in 
good  faith  {q). — The  principal  is  not  responsible  for  representations  Limits  of 
of  his  agent  made  without  his  authority  and  beyond  the  scope  of  ^^^^^^^^y- 
the  agency  (/•).  But  the  agent  is  personally  liable  for  his  own 
fraud,  whether  acting  for  and  by  the  authority  of  his  principal  or 
not  («).  In  a  case  where  an  agent  employed  to  let  a  house  repre- 
sented to  the  person  who  agreedrto  take  it,  that  there  was  no  objection 
to  the  house ;  whereas  there  was  in  fact  the  objection  of  a  nuisance 
existing  in  the  neighbourhood,  which  the  lessor  knew  of,  but  the 
agent  did  not ;  it  was  held  that  there  was  no  ground  for  avoiding  the 
agreement :  the  court  agreed  that  if  the  principal  had  authorised 
the  statement  which  he  knew  to  be  false,  or  if  he  hcui  purposely 
employed  an  agent  ignorant  of  the  truth  in  order  that  such  agent 
might  make  the  false  statement  believing  it  to  be  true,  he  would 
be  guilty  of  a  fraud  ;  but  the  majority  of  the  court  held  that  the 
simple  facts  that  the  principal  knew  of  the  existence  of  the 
nuisance,  and  that  the  agent  who  did  not  know  of  it  represented 
that  it  did  not  exist,  were  not  sufficient  to  avoid  the  agreement  (t). 


{n)  Murray  y.  Jifann,  2  Ex.  640 ;  17 
L.  J.  Ex.  256 ;  BrockwelVs  easef  4  Drew. 
206 ;  26  L.  J.  C.  856  ;  MulUms  v.  Miller, 
22  C.  D.  194 ;  62  L.  J.  C.  380.  See 
Luraan's  ease,  (1902)  1  Ch.  707  ;  71 
li.  J.  C  323. 

(o)  Udell  V.  Atherton,  7  H.  &  N.  172 ; 
30  Lb.  J.  Ex.  337 ;  Banoiek  v.  EnglUh 
Joint  Stock  Bank,  L.  R.  2  Ex.  259 ;  36 
Li.  J.  Ex.  147  ;  Maekay  v.  Commercial 
Bank,  L.  R.  6  P.  C.  394  ;  43  L.  J.  P.  0. 
31. 

{p)  Swire  v.  Francis,  3  Ap.  Ca.  106 ; 


47  L.  J.  P.  C.  18. 

{q)  Thomson  y.  Clydesdale  Bank,  (1893) 
A.  C.  282  ;  62  L.  J.  P.  C.  91. 

(r)  Coleman  v.  Riches,  16  C.  B.  104  ; 
24  L.  J.  C.  P.  125 ;  British  Mutual  Bank 
V.  Chamwood  My.,  18  Q.  B.  D.  714;  66 
L.  J.  Q.  B.  449 ;  Thorne  v.  Heard,  (1895) 
A.  C.  495  ;  64  L.  J.  C.  652. 

(s)  Amot  V.  Briscoe,  1  Ves.  sen.  96  ; 
see  Catton  y.  Bennett,  26  C.  D.  161  ;  63 
Li.  J.  C.  685. 

(0  Cornfoot  v.  Fowke,  6  M.  &  W. 
358 ;  9  L.  J.  Ex.  297. 
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But  specific  performance  of  the  agreement  might  be  refused  (u). 
But  as  a  principal  is  held  responsible  for  fraud  committed  by  his 
agent,  though  without  his  knowledge,  in  a  matter  within  the  scope 
of  his  employment,  it  seems  that  he  should  also  be  held  responsible 
for  the  representations  of  his  agent  in  such  matters,  as  if  made  by 
himself  (jr). 

Upon  the  above  principles  a  company  or  corporate  body  is 
generally  responsible  for  the  misrepresentations  of  directors  and 
agents  made  in  the  exercise  of  their  offices :  a  person  induced  to 
apply  for  shares  by  such  misrepresentations  may  avoid  his  contract 
with  the  company  (y) ;  and  may  recover  back  money  received  by 
the  company  under  such  contracts  (s) ;  but  so  long  as  he  retains 
the  shares,  or  if  he  cannot  by  reason  of  a  winding  up  or  by  any 
other  means  repudiate  them,  he  has  no  remedy  in  damages  against 
the  company  (a).  The  company  are  not  responsible  for  misrepre- 
sentations made  by  directors  or  other  agents  beyond  the  scope  of 
their  office  or  authority;  and  shares  contracted  for  under  such 
inducements  cannot  be  repudiated  as  against  the  company  (b) ;  as 
in  the  case  of  the  speech  of  the  chairman  to  a  meeting  of  share- 
holders, which  is  not  addressed  to  the  public  as  an  inducement  to 
take  shares,  but  is  a  confidential  statement  to  the  company  (c). — 
The  directors  and  agents  who  issue  fraudulent  misrepresentations 
are  themselves  personally  liable  to  the  persons  to  whom  they  are 
addressed  and  who  are  deceived  by  them ;  and  the  remedy  against 
the  directors  and  that  against  the  company,  if  any,  may  be  prose- 
cuted concurrently  (d).  But  directors  are  not  liable  for  representa- 
tions made  by  co-directors  or  other  officers,  which  they  have  not 
themselves  expressly  or  tacitly  authorised  or  adopted  {e). 

An  agreement  cannot  be  avoided  by  a  party  upon  the  ground 


(«)  JTope  V.  Walter,  (1900)  1  Ch.  267 ; 
69  L.  J.  C.  166. 

(x)  Willes,  J.,  Warwick  v.  Engluh 
Joint  Stock  Bank,  L.  R.  2  Ex.  262. 

(y)  BroektpeWi  case,  4  Drew.  205 ;  26 
L.  J.  C.  856 ;  Ayre's  caw,  26  Beav. 
613 ;  27  li.  J.  C.  679 ;  New  Brunswick 
Ry.  T.  Conybcare,  9  H.  L.  C.  711 ;  31 
L.  J.  C.  297;  HE.  R.  907. 

(z)  Capel  V.  Sims  Co.,  67  L.  J.  C.  713. 

(a)  Houldttporth  ▼.  Glasgow  Bank,  6 
Ap.  Ca.  317 ;  Burgesses  ease,  16  C.  D. 
607  ;  49  L.  J.  C.  641.  And  see  Benson^ s 
case,  37  C.  D.  191  ;  67  L.  J.  C.  249. 

{b)  Bumes  y.  Fennell,  2  H.  L.  C.  497  ;  9 
E.R.  nsi,  Dodgson*8ease,Sl>e{]t.  &8m, 
85 ;  Newlands  v.  National  Aceidmt  Ass., 


54  L.  J.  Q.  B.  428 ;  British  Mutual  Bank 
V.  Chamwood  By.,  18  Q.  B.  D,  714; 
Bamett  y.  S.  London  IVamways,  18 
Q.  B.  D.  816 ;  56  L.  J.  Q.  B.  452. 

{e)  Be  Devala  Gold  Mining  Co.,  22 
C.  D.  693  ;  62  L.  J.  C.  434. 

{d)  Capel  y.  Sims  Co.,  57  L.  J.  C.  713 ; 
Henderson  y.  Laeon,  L.  R.  6  Eg.  249 ; 
Bee  Peek  v.  Gumey,  L.  R.  6  H.  L.  877  ; 
43  L.  J.  C.  19 ;  Andrews  y.  Moekfard 
fNo.  1),  (1896)  1  Q.  B.  372 ;  66  L.  J. 
Q.  B.  302 ;  and  see  the  Directors 
Liability  Act,  1890,  ante,  p.  246. 

{e)  Weir  y.  BeU,  3  Ex.  D.  238;  47 
L.  J.  Ex.  754 ;  Cargill  y.  Bower,  10 
C.  D.  602 ;  47  L.  J.  C.  649  ;  E§  Lenham, 
25  0.  D.  762. 
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that  he  was  induced  to  agree  by  the  fraud  of  a  third  party  in 

which  the  other  party  to  the  agreement  was  not  implicated  (/). 

For  this  reason  a  contract  cannot  be  avoided  for  the  fraud  of  an  [S^^j!L 

agent  in  a  matter  which  is  beyond  the  scope  of  his  employment : 

thus  a  shareholder  in  a  company  cannot  repudiate  his  shares  upon 

the  ground  that  he  was  induced  to  take  them  by  unauthorised 

misrepresentations  of  directors  or  agents  of  the  company,  though 

he  may  have  a  remedy  against  the  latter  personally  for  fraud  (g). 

And  although  a  company  is  responsible  for  misrepresentations 

made  in  a  prospectus  issued  by  them,  the  force  of  the  prospectus 

is  generally  spent  upon  allotment,  and  a  person  who  is  thereby 

induced  to  buy  shares  from  a  third  party  is  not  entitled  to  avoid 

the  sale  and  repudiate  the  shares  as  against  the  seller,  or  obtain 

the  removal  of  his  name  from  the  register  of  shareholders  (A). 

Upon  this  principle  where  a  mortgagee  sold  the  mortgaged  property 

by  auction,  and  the  mortgagor  without  his  knowledge  employed  a 

bidder  at  the  auction  to  enhance  the  price,  it  was  held  that  the 

buyer  could  not  take  advantage  of  the  fraud  to  avoid  the  sale  (i). 


A  party  who  has  been  induced  to  make  a  contract  by  the  fraud  Election  to 
or  misrepresentation  of  the  other  party,  imder  the  above  conditions,  ^'^^jl^. 
acquires  the  right,  on  discovering  the  truth,  to  elect  whether  he 
will  affirm  or  avoid  it ;  but  the  contract  continues  valid  until  he 
determines  his  election  (k). — He  may  determine  his  election  by  Mode  of 
express  words  or  by  some  unequivocal  act,  under  circumstances  election, 
which  render  such  words  or  act  binding  (/).      He  may  also  bring 
an  action  claiming  to  have  the  contract  rescinded  and  restitution ; 
in  which  case  the  rescission  by  order  of  the  court  relates  back  to 
the  commencement  of  the  action  which  determines  his  election  (m). 
But  he  cannot  assert  any  other  contract  than  that  in  fact  made ; 
he  cannot  disaffirm  that  contract  and  charge  an  implied  contract  as 
arising  upon  the  executed  consideration  {n), — He  may  also  claim  Plea  of  fraud. 


(/)  Matteri  y.  Ibberton,  8  C.  B.  100 ; 
18  li.  J.  C.  P.  348 ;  PuUford  v.  Biehards, 
17  Beav.  87  ;  22  L.  J.  C.  669. 

(tjf)  See  onto,  p.  262,  n.  (6). 

(A)  DurarUy^t  aue,  26  Beav.  268 ;  28 
L.  J.  C.  37 ;  Worth's  ease,  4  Drew.  629 ; 
28  li.  J.  C.  689  ;  Petk  y.  Gumey,  L.  R. 
6  H.  L.  377 ;  43  L.  J.  C.  19 ;  Atidrewi 
y.  Moekford  (No.  1),  (1896)  1  Q.  B.  372 ; 
66  L.  J.  Q.  B.  302. 

(f)  Union  Bank  of  London  y.  Mtmtter, 
S7  C.  D.  51 ;  67  L.  J.  C.  124. 


(k)  Stevenson  y.  Neumham^  13  C.  B. 
286  ;  22  L.  J.  C.  P.  110  ;  Oakes  y. 
Turquandy  L.  R.  2  H.  L.  326  ;  36  L.  J. 
0.  949. 

(/)  Clouffh  y.  L.  *  j!\r.  JT,  Ry,,  L.  B. 
7  Ex.  26  ;  41  L.  J.  Ex.  17  ;  Morrison  y. 
Universal  Ins.,  L.  B.  8  Ex.  197  ;  42  L.  J. 
Ex.  116. 

(m)  Beese  Biver  Co,  y.  Smithy  L.  R. 
4  H.  L.  64 ;  39  L.  J.  C.  849. 

(n)  Ante,  p.  34. 
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to  avoid  the  contract  by  way  of  defence  to  any  action  or  legal 
proceeding  brought  upon  it ;  for  "  the  mere  fact  that  the  party  to 
the  fraud  has  issued  a  writ  and  commenced  an  action  before  the 
rescission  is  not  such  a  change  of  position  as  would  preclude  the 
defrauded  party  from  exercising  his  election  to  rescind  "  (o) ;  but 
where  such  a  defence  is  raised  it  is  necessary  to  prove  some  act  of 
avoidance  in  support  of  it,  as  the  return  of  goods  sold  or  such 
other  unequivocal  act  as  the  case  may  require  (/?). — ^Where  the 
contract  results  in  investing  the  party  with  property  to  which 
liabilities  are  incident,  as  an  allotment  of  shares  in  a  company,  it 
is  necessary  in  order  to  discharge  himself  from  liability,  not  only 
to  rescind  the  contract,  but  also  to  disclaim  the  property.  Accord- 
ingly, in  an  action  against  a  shareholder  in  a  company  for  calls,  it 
is  necessary  to  prove  that  as  far  as  possible  he  has  disclaimed 
the  shares  (q).  The  effect  of  disclaiming  the  shares  upon  the 
ground  of  a  fraudulent  allotment  is  to  discharge  the  liability  ab 
initio ;  and  a  shareholder  was  held  entitled  to  the  full  benefit  of 
such  discharge,  though,  in  ignorance  of  the  fraud,  he  had  accepted 
a  cancellation  of  the  shares  upon  other  grounds  (r). 

If  the  party,  upon  discovering  the  fraud,  aflBrms  the  contract  by 
some  unequivocal  act,  he  cannot  afterwards  revoke  his  election : 
according  to  the  maxim,  "  quod  semel  placttit  in  electionibus  amplius 
displicere  non potest*^  (s).  Where  a  person  was  induced  to  imdertake 
work  for  another  for  a  certain  sum  upon  a  fraudulent  misrepresen- 
tation of  the  quantities,  and  after  discovering  the  fraud  continued 
and  completed  the  work ;  it  was  held  that  he  could  claim  payment 
only  according  to  the  contract  price  (t).  Where  a  person  had  been 
induced  by  fraudulent  misrepresentations  to  take  a  lease  of  a  mine, 
and  had  continued  to  work  the  mine  after  discovery  of  the  truth, 
he  was  held  to  have  lost  the  right  of  disclaiming  the  lease  (u). 
Where  the  party  defrauded,  after  full  knowledge  of  the  fraud, 
gave  notice  that  he  insisted  on  the  performance  of  the  contract 
by  a  certain  time,  otherwise  he  should  consider  it  at  an  end  on  the 
ground  of  the  delay,  he  was  held  to  have  affirmed  the  oontract, 


(o)  Cloufh  T.  X.  ^  y,  W.  -Ry.,  wpra  ; 
Morrison  v.  Universal  Ins.,  supra. 

(p)  Dawes  ▼.  ffamess,  L.  B.  10  C.  P. 
166  ;  44  L.  J.  C.  P.  194. 

(q)  Deposit  Life  Ass.  v.  Ayseough,  6  E. 
&  B.  761 ;  26  L.  J.  Q.  B.  29 ;  JirfcA-y- 
Flum  Co.  V.  Baynes,  L.  R.  2  Ex.  324  ; 
86  L.  J.  Ex.  188. 


(r)  Wrighfs  ease,  L.  R.  7  Ch.  65  ;  41 
L.  J.  O.  1. 

(«)  Go.  Lit.  146  a ;  Com.  Dig.  Elec- 
tion ;  Clouffh  V.  L.  ^  N.  W,  J?y.,  L.  R. 

7  Ex.  26  ;  41  L.  J.  Ex.  17. 

it)  Selway  v.  Fogg,  6  M.  &  W.  83 ; 

8  L.  J.  Ex.  199. 

{u)  Tigers  y.  Fike,  8  CI.  &  F.  662 ; 
8  E.  B.  220. 
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though  it  was  not  afterwards  performed  within  the  time  stated  (;r). 
— ^TJpon  this  principle  a  person  who  has  heen  induced  to  take  shares 
in  a  company  by  misrepresentations  in  the  prospectus,  and  after 
diseoyering  the  truth  exercises  the  rights  of  a  shareholder,  cannot 
disclaim  the  shares  and  get  his  name  remoyed  from  the  register :  as 
where  he  has  contracted  to  sell  the  shares  (y) ;  or  has  accepted 
diyidends  (z) ;  or  has  done  any  other  unequiyocal  act  of  owner- 
ship (a). — ^And  the  party  who  has  once  determined  his  election  to 
affirm  a  fraudulent  contract  cannot  afterwards  ayoid  it  upon  the 
discoyery  of  additional  incidents  of  fraud ;  the  effects  of  such  dis- 
coyery  being  only  to  corroborate  the  fraud  which  has  been  waiyed 
and  not  to  reyiye  the  right  of  ayoidance  (b).  But  the  disaffirmance 
of  a  contract  in  fact  may  be  supported  by  any  grounds  of  fraud 
subsequently  discoyered  (c). 

Delay  in  determining  his  election  may  operate  presumptiyely  in  Dela^  in 
affirmance.  "  Lapse  of  time  without  rescinding  will  furnish  eyi-  ^  ®°  *^^' 
dence  that  he  has  determined  to  affirm  the  contract ;  and  where  the 
lapse  of  time  is  great,  it  probably  would  in  practice  be  treated  as 
oonclusiye  eyidence  to  show  that  he  has  so  determined  "  (</).  "  But 
in  eyery  case,  if  an  argument  against  relief  which  otherwise  would 
be  just  is  founded  upon  mere  delay,  the  yalidity  of  that  defence 
must  be  tried  upon  principles  substantially  equitable.  Two  circum- 
stances always  important  in  such  cases  are,  the  length  of  the  delay 
and  the  nature  of  the  acts  done  during  the  interyal  which  might 
affect  either  party,  and  cause  a  balance  of  justice  or  injustice  in 
taking  the  one  course  or  the  other,  so  far  as  relates  to  the 
remedy"  (e).  Where  a  contract  of  insurance  is  yoidable  for  con- 
cealment, if  the  insurer  by  delaying  his  election  preyented  the 
insured  from  insuring  elsewhere,  he  would  be  held  bound  by  the 
insurance  (/).  Upon  this  principle  a  shareholder  who,  haying 
been  induced  to  take  shares  by  the  fraud  of  the  company,  applies 
to  the  court  to  haye  his  name  remoyed  from  the  register,  should  do 


s 


x)  Machryde  v.  Weeke*^  22  Beav.  633. 

y)  Brigg'8  ease,  L.  B.  1  £q.  483. 

(z)  ShefieWs  ease,  1  Johns.  451  ;  28 
li.  J.  C.  325 ;  ClarkeY.  Diekaon,  E.  B.  &  B. 
148;  27  L.  J.  Q.  B.  223. 

(«)  Carffill  V.  £ower,  10  C.  D.  602 ;  47 
Ij.  J.  C.  649 ;  York  Tramway*  Co.  v. 
WiUows,  8  Q.  B.  D.  685 ;  61  L.  J.  Q.  B. 
409 ;  Reid  v.  London  and  Stafford  In»., 
63  L.  J.  C.  361. 

(b)  Campbell  Y,  Fleming ^  1  A.  &  E.  40 ; 
3  L.  J.  K.  B.  126. 


(e)  Wright' $  eate,  L.  R.  7  Ch.  66 ;  41 
L.  J.  G.  1. 

(rf)  Per  eur.  Clough  v.  Z.  ^  JN".  W.  Ry., 
L.  B.  7  Ex.  26;  41  L.  J.  Ex.  17; 
Morrison  y.  Universal  Ins.^  L.  B.  8  Ex. 
197;  42  L.  J.  Ex.  116';  Sharpley  v. 
Lotah  Ry,y  2  Ch.  D.  663 ;  46  L.  J.  C.  269. 

(e)  Per  cur,  Lindsay  Petroleum  Co.  ▼, 
Surd,  L.  B.  6  P.  0.  240 ;  Erlanger  y. 
New  Sombrero  Co,,  3  Ap.  Ca.  1218. 

(/)  See  Morrison  v.  Universal  Ins., 
supra. 
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60  promptly,  and  in  case  of  delay  his  application  will  in  general  be 
refused  (g).  But  "  it  is  diflSoult  to  lay  down  any  general  rule  as 
to  the  time  within  which  objections  of  this  character  should  be 
made  the  ground  of  repudiation  of  shares  after  they  have  once 
been  discovered ;  in  every  case  attention  must  be  paid  to  the  cir- 
cumstances" (//).  A  delay  pending  the  hearing  and  decision  of 
the  case  of  another  shareholder  in  the  same  position,  which  is  agreed 
to  be  taken  as  a  representative  case,  does  not  prejudice  the  party, 
although  a  winding  up  order  has  intervened  (t). — ^Delay  is  not 
imputable  against  the  party  defrauded  until  he  has  knowledge  of 
the  fraud,  or  at  least  such  means  of  knowledge  as  he  was  bound  to 
avail  himself  of  (A).  And  it  lies  upon  the  party  against  whom  the 
fraud  is  established  and  who  charges  the  delay,  to  prove  the  know- 
ledge in  the  other  party  and  the  time  of  acquiring  it  (/).  Delay  is 
no  answer  to  a  substantive  action  for  damages  caused  by  fraud,  at 
law  or  in  equity,  except  under  the  Statute  of  Limitations  (w). 

Avoidance  of  the  agreement  involves  a  restitution  of  the  parties 
to  their  original  rights  and  property;  it  can  be  effected  only 
upon  this  condition,  and  therefore  only  so  long  as  such  restitu- 
tion is  possible  («).  "  A  contract  voidable  for  fraud  cannot  be 
avoided  when  the  other  party  cannot  be  restored  to  his  status 
quo.  For  a  contract  cannot  be  rescinded  in  part  and  stand  good 
for  the  residue.  If  it  cannot  be  rescinded  in  totOj  it  cannot  be 
rescinded  at  all ;  but  the  party  complaining  of  the  non-perform- 
ance, or  the  fraud,  must  resort  to  an  action  for  damages  "  (o). 

Thus  if  a  person  induced  by  fraud  to  buy  goods  can  return 
the  goods,  he  may  recover  back  the  price  paid,  or  if  he  bought  on 
credit  he  may  refuse  payment;  but  if  he  cannot  or  does  not 
return  the  goods  he  must  pay  the  price  or  their  value  {p).    And 


(^)  Ogilvie  v.  Curriey  37  L.  J.  C.  641  ; 
Ventzuela  By,  y.  Eisehf  L.  R.  2  H.  L. 
99 ;  36  L.  J.  C.  849. 

(A)  Cairns,  L.  C,  Ogilvie  v,  Currie, 
tupra ;  Turner,  L.  J.,  Jenningi  v. 
BroughUm,  6  D.  M.  &  G.  140 ;  23  L.  J.  C. 
999. 

(0  Pfliffe'*  case,  L.  R.  4  Ch.  497 ;  38 
L.  J.  0.  318;  MeNielVs  ease,  L.  R.  10 
£q.  603 ;  39  L.  J.  G.  822 ;  Re  Scottish 
Fetroleum  Co,j  23  C.  D.  413 ;  61  L.  J.  C. 
841. 

{k)  Browne  v.  MeClintoele,  L.  R.  6 
H.  L.  466;  Brkmger  ▼.  Ifetc  Sombrero 
Co.^  3  Ap.  Ca.  1218. 


{I)  Lindsay  Petroleum  Co.  v.  Hnrd, 
L.  R.  6  P.  C.  221 ;  Halabury,  L.  C, 
Amison  v.  Smith,  L.  R.  41  C.  D.  370  ; 
see  Browne  v.  MeClintoek,  supra, 

(m)  Peek  v.  Gumey,  L.  R.  6  H.  L. 
377  ;  43  L.  J.  C.  19. 

(w)  Ld.  Granworth,  Western  Bank  v. 
Addie,  L.  R.  1  So.  Ap.  164  ;  Bramwell, 
L.  J.,  Chynoweth*s  ease,  16  C.  D.  20. 

(o)  Per  eur.  Sheffield  Nickel  Co,  ▼. 
Vnwin,  2  Q.  B.  D.  214  ;  46  L.  J.  Q,  B. 
299. 

(jd)  Grompton,  J.,  Clarke  y.  Dickson, 
1  E.  B.  &  E.  148 ;  27  L.  J.  Q.  B.  223 ; 
Bramwell,  L.  J.,  Waddell  ▼.  Blockey, 
4  Q.  B.  D.  678 ;  48  L.  J.  Q.  B.  617. 
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if  a  bill  is  given  for  goods  sold  and  delivered  the  buyer  cannot      Ch.  VI. 

avoid  the  bill  on  the  ground  of   the   sale   being  fraudulent  so  ! — ! — 

long  as  he  retains  the  goods  (q), — So  a  shareholder  who  has  been 

induced  to  take  shares  by  fraud  of  the  company  must  disclaim  ^^J'ares'^'' 

the  shares  and  get  his  name  removed  from  the  register  (r).     If 

the   shares   have  been   converted   into   new  shares  or  otherwise 

materially  changed  so  that  they  cannot  be  restored  in  the  same 

state,  he  cannot  avoid  his  original  contract  («). — But  if  the  subject 

of  fraudulent  sale  be  practically  valueless,  as  a  concession  from  a 

foreign  government  that  had  become  forfeited  before  sale,  there  is 

nothing  to  return,  and  the  sale  may  be  avoided  (t).    And  upon 

the  sale  of  a  business  which  is  insolvent  and  which  afterwards 

fails,  so  that  there  is  nothing  to  restore,  the   contract   may  be 

avoided,  and  the  money  paid  as  the  price  recovered  back  (m). — 

Where  the  purchaser  of  land  or  other  real  estate  had  taken  pos-  PosReBsion  of 

session,  he  could  not,  at  common  law,  afterwards  avoid  the  contract  Jje^conta-act. 

and  reclaim  the  purchase-money  or   his  deposit,  because    'Hhe 

intermediate  occupation  was  a  part  execution  of  the  agreement, 

which  was  incapable  of  being  rescinded ;  "  and  "  where  a  contract 

is  to  be  rescinded  at  all,  it  must  be  rescinded  in  toto^  and  the  parties 

put  in  statu  quo  ^^  {or), — But  in   equity,  and   the  equitable   rule 

must  now  prevail,  the  mere  possession  of  the  property  taken  under 

a  contract  of  sale,  which  is  vitiated  by  fraud  or  other  sufficient 

cause,  does  not  prevent  the  court  ordering  a  rescission  of  the  sale 

and  a  reconveyance  of  the  property  upon  equitable  terms  if  the 

situation  of  the  parties  has  not  been  altered  in  any  substantial 

way  {y).    And  the  court  can  give  compensation  for  the  possession 

had  by  ordering,  if  necessary,  an  account  of  the  rents  and  profits 

taken,  or  the  payment  of  an  occupation  rent  (c). 

Although  from  the  causes  above-mentioned  it  is  no  longer  open  Action  for 
to  the  party  defrauded  to  avoid  the  agreement,  he  may  have  a  *''*^^- 
remedy  for  the  fraud  by  action  for  damages  or  compensation  for 
the  loss  occasioned  by  it,  provided  the  fraud  amounts  to  a  sub- 
stantive cause  of  action  against  the  party  who  committed  it  {a). 


(q)  Stdly  y.  Freany  10  Ex.  635. 
(r)  See  ante,  p.  254. 

(«)  (Jlarhe  v.  Dickson ^  supra;  Western 
Bank  ▼.  Addiey  L.  R.  I  Sc.  Ap.  164. 

(/)  Phosphate  Sewage  Co,  y.  Hartmont, 
6  C.  D.  394  ;  46  L.  J.  C.  661. 

(k)  Adam  t.  Newbigging^  13  Ap.  Ca. 
308 ;  67  L.  J.  C.  1066. 
(j)  Hunt  T-  Silk,  6  Eaat,  449  ;  Black- 


hum  r.  Smith,  2  Ex.  783  ;  18  L.  J.  Ex. 
187. 

(y)  Lindsay  Betroletim  Co,  ▼.  Surd, 
L.  R.  5  P.  C.  240. 

(z)  See  King  y.  King,  1  M.  &  K.  442  ; 
Metrop,  By,  y.  Defries,  2  Q.  B.  D.  189. 

(a)  Campbell,  C.  J.,  Clarke  y.  Dickson, 
supra;  Blaokbum,  J.,  Beg,  y.  Sadlers^ 
Co.,  10  H.  L.  C.  404 ;  32  L.  J.  Q.  B. 
343;  HE.  K.  1083. 
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But  in  such  aotion  he  cannot  recover  any  damages  which  might 
have  been  prevented  by  avoiding  the  contract  when  he  had  the 
opportunity,  if  any,  of  which  he  did  not  avail  himself ;  as  the  loss 
upon  shares  which  he  might  have  repudiated  before  they  fell  in 
value,  or  the  deterioration  of  goods  which  he  might  have  re- 
turned (6). 


Rights  of 
third  parties 
under 
Toldable 
oontraot. 


Sub-pnr- 
ohaser  of 
goods. 


Tmsteein 
bankruptoy. 


Creditors  of 
oompany. 


The  avoidance  of  a  fraudulent  contract  is  subject  to  any  rights 
which  have  been  acquired  under  it  by  third  parties  without  notice 
of  the  fraud  (c).  Thus  if  a  person,  having  bought  goods  by  means 
of  a  fraud  upon  the  seller,  resells  them  to  a  third  pai*ty,  who  takes 
them  bond  fide  and  without  notice  of  the  fraud,  the  latter  acquires  a 
good  title  to  the  goods  which  cannot  afterwards  be  defeated  by  the 
original  seller  (d).  The  same  rule  applies  in  favour  of  a  third 
party  to  whom  the  goods  have  been  pledged,  or  who  has  taken  a 
lien  or  equitable  charge  upon  the  goods  from  the  fraudulent  buyer, 
without  notice  of  the  fraud  {e).  But  a  person  taking  the  goods  or 
any  interest  in  them  from  the  fraudulent  buyer  with  notice  of  the 
fraud,  can  acquire  no  better  title  than  the  latter  can  give,  and  the 
seller  may  avoid  the  contract  and  recover  back  the  goods  from  him 
at  any  time  (/). — ^In  the  case  of  the  bankruptcy  of  the  fraudulent 
buyer,  vesting  the  property  of  the  bankrupt  in  the  trustee,  the 
latter  acquires  no  better  title  than  the  bankrupt,  and  the  seller 
may  avoid  the  sale  and  recover  back  the  goods  from  the  trustee 
who  has  taken  possession  under  the  bankruptcy  {g) ;  nor  can  the 
trustee  claim  to  retain  the  goods  under  the  reputed  ownership 
clause,  for  the  possession  of  the  bankrupt  is  in  reference  to  his 
proprietary  right  which  exists  until  disaffirmance  of  the  sale  (h). 
— Upon  the  same  principle  of  saving  the  intervening  rights  of 
third  parties,  a  shareholder  who  has  been  induced  to  take  shares  by 
a  fraudulent  prospectus  or  representations  of  the  company,  cannot 
repudiate  the  shares  and  claim  the  removal  of  his  name  as  a  share- 
holder, after  creditors  have  acquired  rights  against  the  existing 


(b)  Ogilvie  v.  Currie,  37  L.  J.  C.  641 ; 
Waddell  y.  Bloekey,  4  Q.  B.  D.  678  ;  48 
L.  J.  Q.  B.  517  ;  see  Amimm  y.  Smith, 
41  0.  D.  348. 

(e)  Stevenson  y.  Neivnham,  13  C.  B. 
285  ;  22  L.  J.  C.  P.  110. 

{d)  White  y.  Garden,  10  C.  B.  919; 
20  L.  J.  C.  P.  166  ;  see  Babeoek  y. 
Lawwn,  5  Q.  B.  D.  284  ;  49  L.  J.  Q.  B. 
408. 


{e)  Attenhorough  y.  8t,  Katharine 
Doeki,  3  C.  P.  D.  460 ;  47  L.  J.  C.  P. 
763. 

(/)  Clouffh  y.  X.  S_2{.  W,  Ry.j  L.  R. 
7  Ex.  26  ;  41  L.  J.  Ex.  17. 

00  £^  P'  Bameit,  3  0.  D.  123 ;  46 
L.  J.  B.  120. 

(A)  Load  y.  Oreen,  16  M.  &  W.  216 ; 
15  L.  J.  Ex.  216. 
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shareholders  as  appearing  on  the  register  (t).  Therefore,  a  share- 
holder cannot  claim  to  have  his  name  removed  after  a  petition  for 
winding  up,  whether  for  a  compulsory  or  voluntary  winding  up  (A) ; 
or  after  the  company  have  declared  themselves  insolvent  and 
stopped  payment,  though  no  petition  for  winding  up  has  been 
presented  (/).  But  an  action  commenced  by  a  shareholder  for  the 
removal  of  his  name  is  not  barred  by  a  petition  for  winding  up 
afterwards  presented  and  an  order  made  upon  it  pending  the 
action  (m).  Such  shareholder  has  no  remedy  for  the  fraud  against 
the  assets  of  the  company,  or  against  the  other  shareholders  and 
contributories,  in  the  course  of  the  winding  up  (n). 

Where  the  possession  of  goods  is  obtained  from  the  owner  by  a  Gooda 
mere  fraud  without  any  contract  to  give  a  title,  the  fraudulent  w  fSro 
possessor  can  transfer  no  title  to  another,  and  the  owner  may  pretences, 
recover  back  the  goods  from  a  third  party,  though  he  bought  them 
without  notice  of  the  fraud  {o) :  as  where  a  person  obtained  posses- 
sion of  goods  under  the  fraudulent  misrepresentation  that  he  was 
authorised  to  buy  them  for  a  principal,  to  whom  the  sale  purported 
to  be  made,  it  was  held  that  there  was  in  fact  no  contract  to 
support  the  possession,  and  the  owner  might  recover  the  goods 
from  a  transferee  to  whom  the  fraudulent  possessor  had  sold  or 
pledged  them  without  notice  of  the  fraud  (p) ;  so  where  a  person 
by  misrepresenting  himself  to  be  a  member  of  a  firm  to  whom  the 
owner  of  goods  intended  to  sell  them  obtained  delivery  to  him- 
self, and  then  pledged  them  with  a  third  party  {q) ;  so  where  a 
person  obtained  the  possession  of  goods  by  taking  advantage  of  a 
similarity  of  name  and  address  to  misrepresent  himself  to  be  a 
person  known  to  the  seller,  and  supposed  by  him  to  order  the 
goods  and  to  whom  he  intended  to  deliver  them  (r)  ;  for  it  is 
generally  true  that  mere  possession  without  ownership  does  not 
entitle  the  possessor  to  confer  a  better  title  than  he  himself  has  (s). 


(i)  Cairns,  L.  C,  Tennent  y.  Glasgow 
Hanky  4  Ap.  Ca.  621. 

(i)  Oakes  y.  Turquand,  L.  R.  2  H.  L. 
325  ;  36  L.  J.  C.  949  ;  Kent  y.  Freehold 
Land  Co.,  L.  R.  3  Cb.  493  ;  37  L.  J.  C. 
653  ;  SUme  y.   City  and  County  Bank, 

3  0.  P.  D.  282  ;  47  L.  J.  C.  P.  681 ;  Re 
Scottish  Petroleum  Co,,  23  C.  D.  413. 

(/)  Tennent  y.  Glasgow  Bank,  stipra ; 
wee  ,ffenderson  y.  Royal  British  Bank, 
7  E.  &  B.  356;  26  L.  J.  Q.  B.  112; 
Carting  y.  London  and  Leeds  Bank,  56 
li.  J.  O.  321. 

{m)  JReese  Birer  Co,  y.  Smith,  L.  R. 

4  U.  li.  64  ;  39  L.  J.  C.  849. 


(w)  Burgesses  ease,  15  C.  D.  507 ;  49 
L.  J.  C.  541  ;  Houldsvcorlh  y.  Glasgow 
Bank,  5  Ap.  Ca.  317. 

(o)  Kingsford  y.  Merry,  1  H.  &  N. 
503 ;  26  L.  J.  Ex.  83. 

{p)  Higgons  y.  Burton,  26  L.  J.  Ex. 
342 ;  Hollins  y.  Fowler,  L.  R.  7  H.  L. 
757;  44  L.J.  Q.  B.  169. 

(q)  Hardman  y.  Booth,  1  H.  &  C.  803 ; 
82  L.  J.  Ex.  105. 

(r)  Cundy  y.  Lindsay,  3  Ap.  Ca.  459 ; 
47  L.  J.  Q.  B.  481. 

(«)  Helby  y.  Matthacs,  (1895)  A.  C. 
471 ;  64  L.  J.  Q.  B.  465. 
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Past  I.  — In  the  case  of  the  owner  of  goods  prosecuting  and  obtaining  a 
Eestitution  conviction  of  the  person  obtaining  the  goods  by  fraud  or  other 
of  property,  wrongful  means  amounting  to  larceny,  the  owner  may  recover  the 
property  even  against  a  buyer  from  the  fraudulent  purchaser, 
who  bought  without  notice  of  the  fraud ;  but  unless  the  means 
amount  to  larceny,  not  without  an  order  of  the  court  for  restitution 
of  the  property  (f). 


§  2.  Warranties  and  Contracts  of  Insurance. 

PAGB 

Sales  with  warranty 260 

Sale  of  specifio  goods — warranty  of  title — warranty  of  quality — 
articles  sold  for  particular  purpose — articles  sold  for  food — 
breach  of  warranty — ^rescission  on  breach 261 

Sale  of  goods  by  description — implied  warranty  that  goods  are 
merchantable— express  warranty  of  quality — acceptance  of 
goods  delivered 264 

Contracts  of  marine  insurance — non- disclosure  of  material  facts — 
non- disclosure  by  agent — matters  known  to  underwriter — 
materiality  of  information — insurance  by  slip — warranty  of 
seaworthiness .« 266 

Fire  insurance— alteration  in  property  insured 271 

Life  insurance — on  basis  of  declaration — indisputable  policies — 
continuance  of  declaration — declaration  by  referees 272 

Guarantees — ^non-disclosure  of  material  fact — gfuarantee  of 
honesty — of  debt— guarantee  upon  basis  of  declaration 273 

Contracts  may  specially  provide  against  misrepresentation,  or 
failure  of  a  representation  upon  which  they  are  founded,  by  means 
of  a  warranty;  thereby  superseding  by  agreement  the  general 
principles  of  fraud  and  misrepresentation  above  stated.  And 
some  contracts  from  the  nature  of  the  subject  impliedly  extend 
the  ground  and  effect  of  representations  beyond  those  general 
principles ;  as  contracts  of  insurance  and  guarantee.  These  con- 
tracts are  here  made  the  subject  of  separate  treatment. 

(0  Larceny  Act,  1861,  s.  100 ;  Sale  of  Scatterffood  v.  Sit/lrester,  15  Q.  B.  606 ;  19 
Goods  Act,  1893,  s.  24  ;  Bentf^/  v.  Vii-  L.  J.  Q.  B.  447  ;  Payne  v.  JFiUim,  (1895) 
mont,  12  Ap.  Ca.  471 ;  67  L.  J.  *Q.  B.  18  ;       2  Q.  B.  637  ;  65  L.  J.  Q.  B.  150. 
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Contracts  of  sale  may  expressly  or  impliedly  warrant  the  truth  of  Cn.  VI. 
representations  made  conoeming  the  subject  of  sale:  as  by  warranty  ^^'  * 
of  the  title  of  the  seller  or  of  the  quality  of  the  thing  sold ;  for  ^®"  ^^ 
breach  of  which  the  remedy  is  by  action  upon  the  contract  inde- 
pendent of  any  question  of  fraud.  The  warranty  dispenses  with 
inquiry  into  the  intention  or  knowledge  of  the  warrantor ;  but  it 
leaves  that  inquiry  open  in  regard  to  fraud  and  its  consequences  (a). 
It  is  not  essential  that  the  word  "  warrant "  or  any  other  particular 
expression  should  be  used  in  order  to  make  a  warranty ;  "  any 
affirmation  at  the  time  of  a  sale  is  a  warranty,  provided  it  appear 
on  evidence  to  have  been  so  intended  "  (6),  It  is  a  question  of  fact 
in  each  case  upon  the  construction  of  the  words  used  and  of  the 
circumstances,  whether  such  an  intention  is  expressed  (c).  On  the 
other  hand  even  an  express  warranty  in  absolute  terms  may  be 
construed  as  not  applying  to  a  defect  which  is  apparent  to  the 
buyer  at  the  time  of  sale  (d). 

Unless  the  circumstances  of  the  contract  are  such  as  to  ehow  a  Sale  of 
different  intention,  there  is  an  implied  condition  that  the  seller  has  2^|^° 
a  right  to  sell  or  agree  to  sell  the  goods,  and  a  warranty  that  the 
buyer  shall  have  quiet  possession  free  from  incumbrances  (e).     In  Warranty 
the  case  of  an  ordinary  pledge  the  pledgor  impliedly  warrants  that  ^    **  ®* 
the  property  is  his  own  or  that  he  has  the  authority  of  the  owner 
to  pledge  it ;  and  the  undertaking  of  the  pledgee  to  deliver  it  back 
to  the  pledgor  is  subject  to  the  latter  having  the  title  warranted ; 
and  if  that  fails  the  pledgee  may  restore  the  property  to  the  true 
owner  (/).     But  a  pawnbroker  selling  an  article  by  auction  as  a 
forfeited  pledge  was  held  only  to  represent  that  the  article  was 
pledged  to  him  and  irredeemable,  and  his  warranty  was  limited  to 
that  effect  (g).    And  a  sale  of  goods  seized  under  an  execution  is 
held  to  import  no  warranty  of  title  (A). 

Upon  a  sale  of  specific  goods,  there  is  in  general  no  implied  Warranty  of 
warranty  or  condition  that  the  article  sold  is  of  a  particular  quality,  ^"*   ^' 


{a)  See  ante^  p.  3  ;  post,  p.  263,  n.  {t) ; 
Tindal,  C.  J.,  Margethon  v.  Wright^  7 
Bing.  606. 

(b)  Cave  y.  CoJemany  3  Man.  &  R.  2. 

(r)  Sale  of  (roods  Act,  1893,  s.  11; 
Fwer  V.  Barham,  4  A.  &  £.  473  ;  6  L.  J. 
K.  B.  88 ;  SUtcUy  v.  Bailey,  1  H.  &  C. 
405  ;  31  L.  J.  Ex.  483. 

{d)  See  anU,  p.  238,  n.  (0- 

{e)  Sale  of  Goods  Act,  1893,  s.  12. 
This  is  an  alteration  of  the  common  law 
rule,  aB  to  which  see  Mwley  t.  Attfti' 


borough,  3  Ex.  510;  18  L.  J.  Ex.  149  ; 
ITail  V.  Conder,  2  C.  B.  N.  S.  62  ;  26 
L.  J.  C.  P.  288  ;  Eichhoh  v.  Bannister, 
17  C.  B.  N.  S.  708  ;  34  L.  J.  C.  P.  105 ; 
Baguehy  v.  Hawley,  L.  R.  2  C.  P.  625  ; 
86  L.  J.  C.  P.  328. 

(/)  Cheaetnan  v.  :Exall,  6  Ex.  344  ; 
Singer  Co  v.  Clark,  5  Ex.  D.  37  ;  49 
L.  J.  Ex.  224. 

{g)  Morlcy  v.  Attenborough,  supra. 

{h)  Chapman  ▼.  Speller,  14  Q.  B.  621  ; 
19  L.  J.  Q.  B.  239. 
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for  particular 
purpose. 


Artioles  sold 
for  food. 


or  Will  answer  a  particular  purpose  (/).  Thus  upon  the  sale  of  an 
article  of  a  specifically  defined  kind,  as  the  "  Patent  smoke  con- 
suming furnace "  of  a  certain  inventor,  if  an  article  of  the  kind 
is  supplied,  there  is  no  warranty  that  it  will  answer  the  purpose 
described,  of  which  the  buyer  takes  the  risk  (A).  Also  as  a  general 
rule  if  a  person  contracts  for  the  hire  or  use  of  a  specific  article, 
there  is  no  implied  warranty  by  the  owner  that  it  is  fit  for  the 
purpose  for  which  it  is  required ;  he  undertakes  to  deliver  it  in  the 
state  agreed  for,  but  the  hirer,  obtaining  the  thing  agreed  for, 
takes  the  risk  of  its  fitness  and  efficiency  for  his  purpose :  as  in 
the  case  of  a  person  undertaking  to  perform  a  certain  voyage  with" 
a  certain  vessel,  which,  by  reason  of  the  state  of  its  engines,  un- 
known to  both  parties,  was  unfit  for  the  voyage  (/). — ^But  if  a 
contract  be  made  to  supply  an  article  for  a  particular  purpose,  that 
purpose  being  the  essential  matter  of  the  contract,  so  that  it 
appears  that  the  buyer  relies  on  the  seller's  skill  or  judgment, 
then  if  the  goods  are  of  a  description  which  it  is  in  the  course  of 
the  seller's  business  to  supply,  the  seller  is  bound  to  supply  an 
article  reasonably  fit  for  the  purpose,  and  is  considered  as  warrant- 
ing that  it  is  so  {m).  Nor  is  there  any  exception  as  to  latent  and 
undiscoverable  defects  that  render  it  unsuitable  for  such  purpose :  as 
where  a  carriage  builder  supplied  to  a  customer  a  pole  for  use  in  a 
carriage  which  broke  in  use,  though  it  did  not  appear  that  he  had 
been  negligent  in  making  it,  or  that  there  was  any  particular 
defect  (//).  And  upon  this  principle  a  person  who  supplied  a  stand 
at  a  racecourse  for  the  use  of  persons  who  paid  for  admission  was 
held  impliedly  to  warrant  to  them  that  the  stand  was  reasonably 
fit  for  their  use  ((?). 

A  dealer  in  articles  of  food,  as  a  butcher,  impliedly  wairants 
that  the  articles  supplied  by  him  to  customers  are  fit  for  food ; 
but  a  person  casually  selling  an  article  of  the  kind  not  in  the  way 
of  any  such  trade,  is  not  subject  to  the  like  implication  (p).  A 
contract  to  supply  pro>'isions  for  troops  during  a  voyage  imports 


(t)  Sale  of  Goods  Act,  1893,  s.  14. 

[k)  Chanter  v.  Hopkins,  4  M.  &  W. 
899;  8 L.J. Ex.  14;  Pridcaux Y.Burnett, 
1  G.  B.  N.  S.  613  ;  confirmed  by  Sale  of 
Goods  Act,  1893,  s.  14  (1). 

(0  Robert f<on  v.  Amazon  Tug  Co.,  7 
Q.  B.  D.  508  ;  61  L.  J.  Q.  B.  68. 

(m)  Sale  of  Goods  Act,  1893,  e.  14  (I) ; 
liroun  V.  Edqington,  2  Man.  &  G.  '279 ; 
10  L.  J.  C.  P.  66  ;  Ollixant  v.  Mihy,  6 


Q.  B.  288  ;  13  L.  J.  Q.  B.  34 ;  Shepherd 
T.  Pyhu9,  3  Man.  &  G.  868 ;  11  L.  J.  C.  P. 

101  ;  Jones  y.  Padgett,  24  Q.  B.  D.  660  ; 
69  L.  J.  Q.  B.  261. 

(«)  Randall  y.  Neicson,   2  Q.   B.  D. 

102  ;  46  L.  J.  Q.  B.  269. 

{o)  Francis  v.  Coekrell,  L.  B.  6  Q.  B. 
601 ;  39  li.  J.  Q.  B.  291. 

(p)  Burnby  v.  Bollett,  16  M.  k  W. 
644  ;  17  L.  J.  Ex.  190. 
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that  they  should  be  reasonably  fit  to  be  used  for  that  purpose ;  and 
such  warranty  is  not  excluded  by  an  express  condition  in  the 
contract  that  they  shall  pass  a  survey  by  an  officer  {q) .  But  a  meat* 
salesman,  who  sells  carcasses  of  meat  in  a  market  on  commission^ 
does  not  impliedly  warrant  that  they  are  fit  for  food ;  and  he  is 
not  bound  to  refund  the  price  of  a  carcass  which  turns  out  to  have 
a  latent  defect  rendering  it  unfit  for  food,  of  which  he  was 
ignorant  (/-).  A  person  who  sent  animals  to  market  to  be  sold 
"  with  all  faults "  was  held  to  be  exempt  from  any  wfiuranty  or 
liability  to  the  buyer,  although  the  animals  were  affected  with  a 
contagious  disease  to  his  knowledge,  of  which  they  afterwards 
died;  and  although  he  was  subject  to  a  statutory  penalty  for 
sending  them  to  market  in  that  state  {ft). 

The  buyer  is  not  entitled  to  avoid  the  contract  and  to  refuse  or  Breach  of 
return  the  goods,  upon  a  mere  breach  of  the  warranty  or  condition,  ''^"«i*y- 
as  he  is  in  the  case  of  a  contract  induced  by  fraudulent  misrepre- 
sentation (t).     So  if  specific  goods  are  sold  with  a  warranty  that 
they  are  equal  to  sample,  the  buyer  cannot  avoid  the  contract 
merely  on  the  ground  that  they  do  not  correspond  with  the 
sample  without  an  express  condition  enabling  him  to  do  so; 
biit  in  the  absence  of    fraud  he  must  resort  to  the  remedies 
for  breach  of  weirranty  {u).     But  upon  a  sale  by  sample  there 
is  an  implied  condition  that  the  bulk  shall  correspond  with  the 
sample   in   quality  (x). — But   the   contract  may  expressly  pro-  Reeoission 
vide  in  terms  that  upon  a  breach  of  warranty  the  sale  may  be  ^j^^  breach 

*  ,  .  o*  warranty. 

rescinded,  and  the  goods  and  the  money  returned;  in  which  case  a 
breach  of  warranty  renders  the  contract  voidable  according  to  its 
terms,  independently  of  fraud  (y).  The  warranty  of  a  horse  at  a 
public  sale  is  usually  given  with  the  condition  that  the  horse  must 
be  returned  within  a  certain  time,  if  the  warranty  is  broken  (2) ; 
and  upon  such  condition,  if  the  horse  is  not  returned  in  time  the 
warranty  ceases  (a).  Where  a  horse  was  sold  "warranted  sound 
for  one  month,"  it  was  construed  to  mean,  not  that  the  horse 


(q)  Bigge  ▼,  ParkimoHy  7  H.  &  N. 
955;  31  L.  J.  Ex.  301. 

(r)  Emmerton  v.  MatthetCi^  7  H.  &  N. 
684 ;  31  L.  J.  Ex.  139. 

(«)  Ward  y.  Hohbs^  4  Ap.  Ga.  13 ;  48 
L.  J.  Q.  B.  281. 

(t)  Sale  of  Goods  Act,  1S93,  as.  11  (1), 
53,  62 ;  Street  y.  Blay,  2  B.  &  Ad.  456  ; 
Qompertz  y.  Denton^  1  G.  &  M.  207  ;  per 
cur.  KeiUnUi  y.  HieksM,  L.  B.  7  C.  P. 
449;  41  L.J.  G.  P.  228. 


(w)  JDatason  v.  CoUit,  10  G.  B.  523 ; 
20  L.  J.  G.  P.  116  ;  Heyworth  y.  Huteh- 
xMon,  L.  B.  2  Q.  B.  447  ;  36  L.  J.  Q.  B. 
270. 

(jt)  Sale  of  Goods  Act,  1893,  s.  15. 

(y)  Adams  y.  Richards,  2  H.  Bl.  673  ; 
see  Weston  y.  Doumes,  1  Bongl.  23. 

(s)  Head  y.  Tattersall,  L.  R.  7  Ex.  7  ; 
41  L.  J.  Ex.  4. 

(a)  HinehcliffB  y.  BaruHck,  6  Ex.  D. 
177  ;  49  L.  J.  Ex.  496. 
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would  remain  sound  for  a  month,  but  that  the  complaint  of  un« 
soundness  must  be  made  within  the  month,  otherwise  the  warranty 
ceased  ;  and  though  the  unsoundness  was  latent  and  not  disoovered 
until  afterwards  (b). 


Sale  of  Upon  a  sale  of  goods  to  be  delivered  according  to  a  description 

description.  OT  sample  of  kind  and  quality,  but  which  are  not  specifically 
ascertained  at  the  time  of  the  contract,  the  seller  is  bound  to 
deliver  goods  answering  to  the  description  contracted  for,  which  is 
thus  impliedly  warranted ;  for  if  the  goods  deUvered  do  not  answer 
the  description  the  buyer  may  refuse  to  accept  them,  because  the 
delivery  of  such  goods  is  not  a  performance  of  the  contract  (r). 
Thus  where  certain  hops  were  sold  by  sample  upon  an  affirmation 
by  the  seller  that  no  sulphur  had  been  used  in  the  growth,  the 
buyer  was  held  entitled  to  avoid  the  sale  and  return  the  hops,  as 
the  affirmation  was  untrue,  although  not  wiKully  made  (rf).  Ilence 
it  appears  that  the  clause  in  a  conti*act  of  sale  of  goods,  ''guaranteed 
equal  to  sample,  or  other  warranty  of  description  to  the  like  effect, 
varies  in  operation  accordingly  as  the  contract  is  for  specific  goods, 
or  for  the  delivery  of  any  goods  answering  the  description.  When 
the  contract  is  as  to  any  goods,  such  a  clause  is  a  condition  going 
to  the  essence  of  the  contract;  but  when  the  contract  is  as  to 
specific  goods,  the  clause  is  only  collateral  to  the  contract,  and  is  the 
subject  of  a  cross  action  or  matter  in  reduction  of  damages  "  (e). 
Warranty  -  Upon  a  sale  of  goods  by  description,  not  only  must  the  seller 
merchMtable  ''^PP^y  g^ods  answering  to  the  description,  but  also,  in  the  absence 
of  express  stipulation  as  to  the  quality,  it  is  an  implied  condition 
that  the  goods  must  be  such  as  are  merchantable  or  saleable  under 
the  description,  and  in  a  merchantable  state  (/).  Thus  it  was 
held  that  a  dealer  contracting  to  send  a  weekly  supply  of  dead 
rabbits  to  a  tradesman  at  a  distance  impliedly  warrants  that  they 
shall  be  in  a  state  saleable  for  food  on  arrival  and  until  sold  in  the 
usual  course  of  business  (g).  And  a  covenant  by  a  brewer  to  supply 
beer  to  a  publican  impliedly  warrants  that  the  beer  shall  be  good 


{b)  Chapman  v.  Gtcyther,  L.  B.  1  Q.  B. 
463;  35  L.  J.  Q.  B.  142. 

{c)  Sale  of  Goods  Act,  1893,  b.  13  ; 
Wells  V.  Hopkins,  5  M.  &  W.  7 ;  Xichol 
T.  Godfs,  10  Ex.  191 ;  23  L.  J.  Ex.  314. 

(d)  Bannerman  y.  White,  10  C.  B.  N.  S. 
884  ;  31  L.  J.  C.  P.  28. 

{e)  Blackburn,  J.,  IIeyu:orth  y.  Hm^ 


dersotty  L.  R.  2  Q.  B.  461 ;  36  L.  J.  Q.  B. 
270. 

(/)  Sale  of  Gooda  Act,  1893,  a.  14  (2) ; 
Joslinff  y.  Kingsford,  13  C.  B.  N.  8.  447 ; 
32  L.  J.  C.  P.  94  ;  Joties  y.  Just,  L.  B. 
3  Q.  B.  197  ;  37  L.  J.  Q.  B.  89  ;  J)rum' 
mond  y.  Van  Ingm,  12  Ap.  Ca.  284  ;  56 
L.  J.  Q.  B.  663. 

is)  Beer  y.  Walker^  46  L.  J.  C.  P.  677. 
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and  saleable  (h). — ^And  further,  upon  a  sale  of  goodfl  to  answer  a      Ch.  VI. 

partioolar  purpose,  as  copper  sheathing  for  ships,  by  a  person  whose '- — '— 

business  it  is  to  supply  them,  the  seller  is  understood  to  warrant 
them  to  be  reasonably  fit  and  proper  for  that  purpose  (?).  And 
on  a  contract  by  a  manufacturer  to  supply  a  special  kind  of  goods, 
in  which  he  did  not  otherwise  deal  than  as  manufacturer,  he  was 
taken  impliedly  to  warrant  that  the  goods  were  of  his  own  manu- 
facture (k), — The  principle  is  stated  to  be  in  all  such  cases,  "that 
the  fundamental  undertaking  is  that  the  article  offered  or  delivered 
shall  answer  the  description  of  it  contained  in  the  contract.  If 
the  subject-matter  be  merely  the  commercial  article  or  commodity, 
the  undertaking  is,  that  the  thing  offered  or  delivered  shall  answer 
that  description,  that  is  to  say,  shall  be  that  article  or  commodity, 
saleable  or  merchantable.  If  the  subject-matter  be  an  article  or 
commodity  to  be  used  for  a  particular  purpose,  the  thing  oflfered 
or  delivered  must  answer  that  description,  that  is  to  say,  it  must 
be  that  article  or  commodity,  and  reasonably  fit  for  the  particular 
purpose"  (/). 

The  Sale  of  Groods  Act,  1893,  s.  14,  sub-s.  4,  provides  that  an  Express 
express  warranty  or  condition  does  not  negative  a  warranty  or  ^^^^^^  "' 
condition  implied  by  the  Act,  unless  inconsistent  therewith.  Apart 
from  the  statute  an  express  warranty  of  quality  cannot  be  extended 
by  implication  beyond  the  express  terms  (m).  But  a  warranty  by 
sample  applies  only  to  such  matters  as  can  be  judged  of  by  sample ; 
and  upon  a  contract  to  sell  and  deliver  goods  of  a  certain  descrip- 
tion and  warranted  equal  to  sample,  the  seller  is  bound  to  deliver 
goods  answering  to  the  stated  description  as  well  as  to  the 
sample  (n)  ;  and  upon  such  a  sale  a  further  warranty  may  be 
implied  in  the  description,  that  the  goods  shall  be  free  from  any 
defect  rendering  them  unmerchantable  which  would  not  be 
apparent  on  a  reasonable  examination  of  the  sample  (o) ;  but  not 


(A)  Zuker  v.  Dennis,  7  C.  D.  227 ;  47 
L.  J.  C.  174. 

(t)  Sale  of  Goods  Act,  1894,  s.  14  (1) ; 
Gray  v.  Cox,  4  B.  &  C.  108  ;  Jones  v. 
Briffht,  5  Bing.  533. 

{k)  Johnson  v.  Raylton,  7  Q.  B.  D. 
438 ;  50  L.  J.  Q.  B.  753. 

II)  Per  eur.  Randall  v.  Neicson,  2 
Q.  B.  D.  109 ;  46  L.  J.  Q.  B.  263. 

(m)  WelU  T.  Hopkins,  5  M.  &  W.  7  ; 
Dickson  t.  Zizinia,  10  G.  B.  602  ;  see 
Diyye  v.  Farkinson,  7  H.  &  N.  965 ;  31 


L.J.  Ex.  301. 

(n)  Sale  of  Goods  Act,  1893,  s.  13; 
Nieholy,  Godts,  10  Ex.  191 ;  23  L.  J.  Ex. 
314  ;  Azemar  v.  Casellay  L.  R.  2  C.  P. 
679  ;  36  L.  J.  C.  P.  263  ;  Bannerman  t. 
White,  10  C.  B.  N.  S.  844  ;  31  L.  J.  C.  P. 
28. 

(o)  Sale  of  Goods  Act,  1893,  s.  16, 
Bub-s.  2  (c)  ;  Mody  v.  Greyson,  L.  R. 
4  Ex.  49  ;  38  L.  J.  Ex.  12  ;  Drummomt 
T.  Van  Inyen,  12  Ap.  Ca.  284  ;  66  L.  J. 
Q.  B.  663. 
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that  they  shall  be  fit  for  some  special  use  unless  known  to  be 
bought  for  such  use  {p). 

The  buyer  may  keep  the  goods  a  reasonable  time  after  delivery 
for  the  purpose  of  doing  whatever  is  reasonably  necessary  for  an 
ei&cient  examination  and  comparison ;  and  if  they  do  not  agree 
with  the  description  and  warranty,  he  may  then  refuse  to  accept 
them  (q) ;  and  it  is  not  incumbent  upon  the  buyer,  refusing  the 
goods,  to  return  them ;  it  is  sufficient  if  he  gives  notice  that  the 
goods  are  not  accepted,  and  are  at  the  risk  of  the  seller  (/*).  But 
after  acceptance  the  description  then  ceases  to  be  available  as  a 
condition  and  becomes  a  warranty  in  the  narrower  sense  of  the 
word,  for  breach  of  which  a  compensation  must  be  sought  in 
damages  (s).  The  criteria  of  acceptance  are  intimating  to  the 
seller  that  the  buyer  accepts  the  goods,  or  when  the  goods  are 
delivered  to  the  buyer  he  does  any  act  in  relation  to  them  which  is 
inconsistent  with  the  ownership  of  the  seller,  or  when  after  the 
lapse  of  a  reasonable  time  he  retains  the  goods  without  intimating 
to  the  seller  that  he  has  rejected  them  (t). 


Contracts  of 
insuranoe. 


Marine 
insurance. 


Contracts  of  insurance  are  made  upon  the  basis  of  representa- 
tions upon  the  truth  and  fulness  of  which  the  validity  of  the  con- 
tract depends,  so  that  a  misrepresentation  or  non-disclosure  of  any 
material  circumstance,  however  unintentional,  has  the  same  effect 
as  fraud  in  vitiating  the  contract.  Hence  insurance  is  distinguished 
as  a  contract  tderrimcB  fideiy  that  is,  a  contract  founded  upon  con- 
fidence in  the  disclosure  of  every  material  circumstance  (m). 

In  policies  of  marine  insurance,  the  risk,  which  must  be  specified 
in  the  policy,  is  taken  as  described  by  the  insured  and  accepted  by 
the  underwriter  or  insurer  upon  his  description ;  and  the  accuracy 
and  completeness  of  the  description  of  the  risk  becomes  an  essential 
condition  of  the  contract  (or).  The  insured  is  bound  to  disclose 
and  truly  represent  aU  the  facts  within  his  knowledge  concerning 
the  risk  which  are  material  for  the  imderwriter  to  know ;  and  the 


{p)  Jones  V.  Padfjelty  24  Q.  B.  D.  650  ; 
69  L.  J.  Q.  B.  261. 

(9)  Sale  of  Goods  Act,  1893,  bs.  34,  35  ; 
Ifeiibutt  V.  Ifickson,  L.  R.  7  C.  P.  438 ; 
41  L.  J.  C.  P.  228. 

(r)  Sale  of  Goods  Act,  1893,  s.  36; 
HeiUmit  t.  Hiekson^  supra;  Grimoldby  v. 
WelU,  L.  R.  10  C.  P.  391 ;  44  L.  J.  C.  P. 
203. 

(«)  Sale  of  GkxxLs  Act,  86.  U,  63 ;  per 


cur,  Ueilbutt  v.  Hickhon,  L.  R.  7  C.  P. 
450;  41L.  J.  C.  P.  236;  rordoffey.  Cole, 
I  Wms.  Sannd.  554,  n.  (/). 

(0  Sale  of  Goods  Aot,  1893,  s.  36; 
Farker  v.  Pafmer,  4  B.  &  Aid.  387; 
Perkins  y.  Bell,  (1893)  1  Q.  B.  193;  62 
L.  J.  Q.  B.  91. 

((«)  See  ante,  p.  222. 

(x)  See  30  Vict.  c.  23,  s.  7. 
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non-disdosare  or  misrepresentation  of  any  such  fact  gives  the  un- 
derwriter an  election  to  avoid  the  contract,  as  in  the  case  of  fraud, 
although  not  accompanied  mih  any  fraudulent  intention  (i/).  The 
cause  or  motive  of  the  insui*er  not  disclosing  a  material  fact, 
whether  it  be  design,  or  mistake  or  f  orgetf  ulness,  or  disbelief  in  its 
importance,  is  immaterial  (s).— The  principle  is  not  limited  to  facts  Non-dis- 
eonceming  the  risk  insured ;  it  applies  to  any  "material  fact  which,  ^^JJJ^a? 
if  communicated,  would  afPect  the  judgment  of  a  rational  under-  facta, 
writer  in  considering  whether  he  would  enter  into  the  contract  at 
aU,  or  enter  it  at  one  rate  of  premium  or  at  another  "  (at)  :  as  an 
under- valuation  of  the  amount  outstanding  on  the  earlier  of  a  series 
of  open  policies  (b) ;  or  over-valuation  of  goods  insured  (c) ;  or  that 
the  insured  had  debarred  himself  from  a  remedy  against  other 
parties  upon  a  loss,  to  which  the  insurer  would  become  entitled  (d). 
And  the  insurer  is  entitled  to  discovery  and  inspection  of  all 
documents  relating  to  the  insurance  or  to  the  loss  charged  {e). — It 
lies  upon  the  insurer  to  prove  the  misrepresentation  (/). 

The  insurer  is  also  responsible  for  the  non-disclosure  of  all  Non-dis- 
material  information  which  he  ought  to  have  received  from  agents,  ^^^^^  ^7 
so  far  "  that  if  an  agent,  whose  duty  it  is  in  the  ordinary  course  of 
business  to  communicate  information  to  his  principal  as  to  the  state 
of  a  ship  and  cargo,  omits  to  discharge  such  duty,  and  the  owner, 
in  the  absence  of  information  as  to  any  material  fact  to  be  commu- 
nicated to  the  underwriter,  effects  an  insurance,  such  insurance  will 
be  void"  (g).  Where  an  agent  for  the  buying  and  shipping  of 
goods  forwarded  the  shipping  documents  to  a  buyer  without  in- 
forming him  of  the  loss  of  the  ship,  a  policy  effected  by  the  buyer 
in  ignorance  of  it  was  held  void  (A).  So  if  the  master  of  a  ship 
fails  to  notify  to  the  owner  the  loss  of  the  ship,  a  policy  subse- 
quently taken  out  by  the  owner,  though  in  ignorance  of  the  loss,  is 
void  (/).  And  in  such  cases  the  policy  is  void  if  the  agent  delays 
the  information  by  not  using  the  quickest  mode  of  communication. 


(y)  Ld.  Manafield,  G.  J.,  Carter  v. 
Boehm,  3  Burr.  1905  ;  1  Sm.  L.  0.  474. 

{z)  Ciookbum,  C.  J.,  Bates  v.  Hewitt , 
L.  R.  2  Q.  B.  607 ;  36  L.  J.  Q.  B.  282. 

(o)  Sibbald  v.  Hill,  2  Dow,  263;  3 
E.  R.  859  ;  Brett,  L.  J.,  Mivaz  v. 
Oerussi,  6  Q.  B.  D.  229 ;  60  L.  J.  Q.  B. 
176. 

[b)  Mivaz  v.  Gerussi,  supra. 

{e)  Ionises  v.  Fefuler,  L.  R.  9  Q.  B. 
631  ;  43  L.J.  Q.  B.  227. 
.  {d)  Tate  y.  Htfalop,  15  Q.  B.  D.  376  ; 
64  L.  J.  Q.  B.  592. 


(e)  Rayner  v.  RiUon,  6  B.  &  S.  888  ; 
35  L.  J.  Q.  B.  59 ;  China  Steamship  Co, 
▼.  Commercial  Ase.,  8  Q.  B.  D.  142 ; 
61  L.  J.  Q.  B.  132. 

(/)  Bavies  v.  National  Ins,,  (1891) 
A.  O.  486  ;  60  L.  J.  P.  0.  73. 

(^)  Per  eur,  Troudfoot  v.  Moniejtore, 
L.  K,  2  Q.  B.  521 ;  36  L.  J.  Q.  B.  225. 

(A)  Fitzherbert  y.  Mather,  1  T.  R.  12  ; 
Proudfoot  y.  Montejiore,  supra, 

(t)  Gladstone  y.  King,  1  M.  &  S.  35 ; 
StribUy  y.  Imperial  Marine  Ins,,  1  Q.  B. 
D.  513;  45  L.  J.  Q.  B.  396. 
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as  the  electric  telegraph  (A*). — Where  an  insurance  broker,  while 
employed  to  effect  a  re-insurance  on  a  ship  then  overdue,  became 
informed  respecting  the  probable  loss,  and  his  employer  in  ignorance 
effected  a  policy  through  another  broker,  that  policy  was  held 
good ;  because  the  duty  of  the  former  broker  was  limited  to  dis- 
closing his  information  to  the  underwriters  with  whom  he  dealt  (/). 
An  insurance  made  through  an  agent  is  vitiated  by  non-disclosure 
by  the  agent  to  the  underwriter  of  material  facts  known  to  the 
agent,  whether  known  to  the  principal  or  not,  even  where  the 
information  is  incorrect  {m). 

The  principle  does  not  apply  to  matters  of  public  notoriety,  as 
war,  of  which  the  means  of  knowledge  are  common  to  both 
parties  («).  Nor  to  matters  which  in  the  course  of  professional 
business  the  underwriter  must  be  taken  to  know ;  as  the  nature  and 
perils  of  the  voyage,  the  existence  and  geographical  character  of  the 
usual  ports  (o),  and  the  practice  of  the  trade  to  which  the  policy  re- 
lates {p).  So  an  underwriter  who  subscribes  to  and  receives  Lloyd's 
register,  is  presumed  to  know  the  rules  and  practice  of  that  associa- 
tion as  to  the  classification  of  ships  (q).  But  an  underwriter  who 
subscribes  to  "  Lloyd's  Shipping  List,"  which  is  a  daily  gazette  of 
ship  news,  is  not  therefore  presumed  to  know  all  the  contents 
of  the  list  (r).  Nor  can  the  underwriter  avoid  the  policy  for  the 
non-disclosure  of  any  other  matters  which  he  in  fact  knew  at 
the  time  of  accepting  the  risk ;  but  it  is  not  sufficient  that  he  had 
the  means  of  information,  if  he  had  not  actual  knowledge  («).  But 
the  non-communication  of  a  fact  of  which  the  assurer  must  have 
had  notice  from  the  form  of  the  slip  is  immaterial  (f).  A  dis- 
closure to  the  solicitor  of  an  underwriter  was  held  not  available, 
because  he  is  not  a  general  agent  to  receive  notices  respectiDg 
mercantile  business  (ti). 

The  materiality  of  the  information  depends  upon  whether  the 
matter  would  influence  the  underwriter  in  taking  the  risk,  and  in 


{k)  Proudfoot  v,  Montefiorey  supra. 
(/)  Blackburn  v.    Vigors^   12  Ap.  Ca. 
631;  67  L.  J.  Q.  B.  114. 

(m)  Lynch  y,  Dunsfordy  14  East,  494  ; 
SCO  antCy  p.  261. 

(>j)  Flanehey,  Fletcher ^  1  Dougl.  261. 

(o)  Lnah,  J.,  Harrouer  y.  Jlufchinsoftf 
L.  H.  4  Q.  B.  636  ;  beo  S.  G.  on  appeal, 
L.  R.  6  Q.  B.  684 ;  39  L.  J.  Q.  B.  229. 

(p)  Jioble  Y,  Kennatray,  2  Dongl.  510; 
Vallanes  v.  Dewar,  1  Gamp.  603  ;  Ten- 


nant  y.  Hendergon,  I  Dow,  324  ;  8  E.  B. 
716. 

{g)  Gandy  y,  Adelaide  Ins.,  L.  R.  6 
Q.  B.  746 ;  40  L.  J.  Q.  B.  236. 

(r)  Morrison  v.  Unirertal  Ins,y  L.  R. 
8  Ex.  40;  42L.  J.  Ex.  17. 

(«)  Bates  V.  Ilcivitt,  L.  R.  2  Q.  B. 
695  ;  36  L.  J.  Q.  B.  282. 

{t)  The  Bedouin,  (1891)  P.  1  ;  63 
L.  J.  Adm.  30. 

(m)  Tate  Y.  ITyslop,  15  Q.  B.  D.  368  ; 
64  L.  J.  Q.  B.  692. 
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estimating  the  premium  {x) :  as  is  held  to  be  the  case  with  the      Ch.  VI. 

name   of    the   ship,   where  it  is  used  for  identifying  the  risk  '. — '- 

intended  (t/)  ;  whatever  f onns  an  ingredient  in  seaworthiness,  as 
the  age  of  the  ship  (2),  or  her  construction  and  state  of  repair  (a) ; 
an  excessive  over- valuation  of  the  goods  or  ship  insured  (b) ; 
special  instructions  to  the  master  of  the  ship,  which  deprive  him  of 
his  ordinary  discretion  (c) ;  statements  as  to  the  safety  of  a  port, 
unless  given  merely  as  a  matter  of  opinion  {d)  ;  information  as  to 
when  the  ship  was  last  heard  of  {e) ;  and  a  report  of  a  loss  was 
held  to  be  material,  though  it  turned  out  to  be  untrue  (/). — The  Interest  of 
particular  interest  of  the  insured  is  not  material  unless  it  affects  ^^ 
the  risk  {g) .  The  fact  of  re-insurance  is  not  in  general  material  (A) ; 
but  the  representation  that  the  re-insurer  retains  a  part  of  the  risk, 
when  in  fact  he  does  not,  is  material  (e). 

According  to  the  usual  practice  of  insurance  a  "  slip  '*  or  memo-  insurance 
randum  of  proposed  terms  is  presented  to  the   underwriter  for  W*'^?-'* 
signature,  which  is  afterwards  drawn  up  in  the  form  of  a  policy  ; 
and  the  signed  sKp  would  form  a  valid  contract  at  common  law  (k) ; 
but  by  the  statute  30  Vict.  c.  23,  s.  7,  it  is  enacted  that  "  no  con- 
tract or  agreement  for  sea  insurance  shall  be  valid  unless  the  same 
is  expressed  in  a  policy ;  and  every  policy  shall  specify  the  par- 
ticular risk  or  adventure,  the  names  of  the  subscribers  or  under- 
writers, and  the  sum  or  sums  insured."      Hence  no  action  will  lie 
upon  the  slip  alone  ;  nor  will  an  action  lie  upon  the  slip  to  compel 
the  execution  of  a  policy  (/).      The  policy  presumptively  carries 
into  effect  the  contract  contained  in  the  slip,  and  is  considered  as  if 
executed  at  the  same  time.      The  insured  need  not  disclose  a 
material  alteration  in  the  risk  occun-ing  after  the  date  of  the  slip, 
though  before  the  formal  execution  of  the  policy  (w).     If  the 


{z)  Tate  V.  Eyslopy  supra. 

\y)  Le  Meaurier  y.  Vaughan,  6  East, 
382 ;  lonides  v.  Pacific  /««.,  L.  R.  7 
Q.  B.  617  ;  41  L.  J.  Q.  B.  190. 

(«)  lonides  v.  Pacific  Ins.y  L.  R.  6 
Q.  B.  674;  41  L.  J.  Q.  B.  33. 

(«)  Alexander  v.  CampbeU,  41  L.  J.  0. 
478. 

(b)  lonides  v.  Prnder^  L.  R.  9  Q.  B. 
631 ;  43  L.  J.  Q.  B.  227. 

(e)  Middlewood  v.  BlakeSy  7  T.  R.  162. 

{d)  Anderson  v.  Pacijie  Ins.y  L.  R.  7 
C.  P.  66. 

{e)  See  Stribiei/  v.  Imperial  Marine  Ins., 
1  Q.  B.  D.  607  ;  45  L.  J.  Q.  B.  396. 
■)  Lynch  y.  Duns/ord,  14  East,  494. 

j)  Crowley  v.  Cohen,  3  B.  &  Ad.  478 ; 
1  L.  J.  K.  B.  168. 


«■ 


(A)  Mackenzie  y.  Whitworth,  1  Ex.  D. 
36 ;  46  L.  J.  Ex.  233.  See  27  &  28 
Vict.  c.  56. 

(i)  Traill  v.  Baring,  4  D.  J.  &  S.  318  ; 
33  L.  J.  C.  621. 

(A)  Thompson  v.  Adanis,  23  Q.  B.  D. 
361.  See  as  to  a  contract  for  insurance 
by  "  open  cover,'*  Phugwandassy.  Nether- 
lands India  Ins.,  14  Ap.  Ca.  83 ;  Pavies 
V.  Xatiofial  Ins.y  (1891)  A.  C.  485;  60 
L.  J.  F.  G.  73. 

(/)  Fisher  v.  Liverpool  Marine  Ins.y 
L.  R.  9  Q.  B.  418;  43  L.  J.  Q.  B.  114. 

(w)  Cory  V.  Pattony  L.  R.  9  Q.  B. 
577 ;  43  L.  J.  Q.  B.  181  ;  Lishman  y. 
Northern  Marine  Ins.y  L.  R.  10  C.  P. 
179 ;  44  L.  J.  C.  P.  185. 
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insurer  became  aware  of  a  material  concealment  at  the  date  of  the 
Blip,  the  subsequent  merely  formal  delivery  of  the  policy  would  not 
preclude  him  from  taking  the  objection,  unless  an  intention  was 
proved  of  thereby  aflGuming  the  contract  («).  And  it  is  immaterial 
that  the  risk  becomes  determined  to  the  knowledge  of  both  parties 
between  the  signing  of  the  slip  and  the  making  of  the  policy  (o). 
The  form  of  the  slip  may  justify  the  non-communication  of  facts 
which  should  otherwise  be  disclosed  (p). 

In  voyage  policies,  insuring  the  ship  during  a  specified  voyage, 
there  is  further  an  implied  warranty,  or  more  properly  speaking  a 
condition  of  the  contract,  that  the  ship  is  seaworthy  at  the  time  of 
the  commencement  of  the  voyage  or  risk  insured,  in  default  of 
which  the  policy  is  void ;  and  whether  the  subject  of  insurance  be 
ship,  cargo,  freight,  profits,  commission,  or  any  other  matter  con- 
nected with  the  ship  ((7).  The  seaworthiness  required  to  satisfy 
this  condition  is  taken  in  relation  to  the  subject  of  insurance  and 
the  particular  risk  or  voyage  insured,  and  according  to  the  various 
stages  of  the  voyage  (r).  The  implied  warranty  of  seaworthiness 
that  a  cattle  ship  shall  be  properly  ventilated  and  have  a  sufficient 
cattle  crew,  is  not  excluded  by  a  stipulation  in  a  policy,  "  the 
fittings  and  condition  of  the  cattle  to  be  approved  by  Lloyd's 
Agent's  surveyor"  («).  The  burden  of  proving  the  unseaworthi- 
ness rests  upon  the  underwriter ;  but  a  loss  soon  after  sailing  which 
is  not  attributable  to  any  other  cause,  is  presumptive  evidence  (/). 
— A  warranty  or  condition  of  seaworthiness  is  also  implied  in  the 
contract  of  the  shipowner  for  the  carriage  of  goods ;  also  that  the 
cargo  shall  be  packed  in  a  seaworthy  manner  (u) ;  and  the  warranty 
attaches  at  the  time  of  sailing  from  port,  and  is  not  satisfied  by 
merely  having  presented  the  ship  for  loading  in  a  seaworthy  con- 
dition (x).  The  warranty  of  seaworthiness  implied  in  a  bill  of 
lading  is  absolute,  unless  qualified  in  express  terms  (y). — There  is 


(n)  Morrison  v.  Universal  Ins.^  L.  B. 
8  Ex.  197;  42L.  J.  Ex.  115. 

(0)  See  Bradford  v.  St/mondsottf  7 
Q.  B.  D.  466 ;  60  L.  J.  Q.  B.  683. 

(p)  77uf  Bedouin,  (1894)  P.  1 ;  63 
Xi.  J.  Adm.  30. 

(q)  Mills  T.  Boebuek,  1  Park.  Ins. 
Stfa  ed.  460  ;  Olivfr  v.  Cotf/ry,  ib,  470. 

(r)  Daniels  v.  Harris,  L.  R.  10  0.  P. 
1 ;  44  L.  J.  C.  P.  1 ;  Anderson  v.  Moriee, 
1  Ap.  Ca.  713;  46  L.  J.  C.  P.  11; 
Clapham  r.  Langton,  6  B.  &  S.  729  ;  34 
Ij.  J.  Q.  B.  46 ;  Oiuhee  Ins.  t.  Cmnmer' 
ml  Bankf  L.  B.  3  P.  C.  234 ;  39  L.  J. 


P.  0.  63. 

(«)  Sleigh  V.  Tpser,  (1900)  2  Q.  B.  833 ; 
69  L.  J.  Q.  B.  626. 

(0  Fiel'up  y.  Thames  Ins,,  3  Q.  B.  D. 
694 ;  47  L.  J.  Q.  B.  749. 

(«)  Kopifofy,  mison,  I  Q.  B.  D.  377 ; 
46  L.  J.  Q.  B.  436 ;  Steel  y.  Stats  Line 
Co.,  3  Ap.  Ca.  72 ;  Gilroy  v.  Frice,  (1893) 
A.  C.  66. 

{z)  Cohn  y.  Davidson,  2  Q.  B.  D.  466 ; 
46  L.  J.  Q.  B.  306. 

(y)  The  Glenfruin,  10  P.  D.  103 ;  64 
L.  J.  Adm.  49 ;  Cargo  ex  Laertes,  12 
P.  D.  187 ;  66  L.  J.  Adm.  108. 
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no  similar  warranty  or  condition  of  seaworthiness  implied  hj  law 
in  a  time  policy,  by  which  the  ship  is  insured  during  a  specified 
interval  of  time;  and  it  makes  no  difference  in  this  respect 
whether  at  the  time  of  effecting  the  policy  the  ship  is  at  sea,  or 
whether  the  ship  is  then  in  port  and  undergoing  repairs  in  prepa- 
ration for  the  intended  voyage  (a).  But  the  insurer  is  not  liable 
for  loss  or  damage  attributable  in  fact  to  the  unseaworthiness  or 
other  inherent  vice  of  the  ship  or  subject  of  insurance,  and  not  to 
the  perils  insured  against  {a) ;  nor  for  loss  happening  by  perils 
insured  against,  if  caused  by  the  owner  knowingly  sending  the  ship 
to  sea  in  an  unseaworthy  condition  (A).  But  he  is  liable  for  a  loss 
caused  by  a  peril  insured  against,  though  consequent  upon  unsea- 
worthy condition,  if  it  was  not  known  to  the  insured  (c). 


Ch.  VI. 

SSCT.  II. 


Upon  the  same  principles  in  effecting  insurances  upon  property  Insurance 
against  fire,  it  is  the  duty  of  the  insured  to  communicate  to  the  ^^^^^  ^' 
insurer  all  material  facts  within  his  knowledge  concerning  the  risk ; 
and  it  is  an  implied  condition  of  the  contract  that  the  description 
of  the  property  given  by  the  insured  is  true  and  complete.  This 
condition  is  usually  expressly  declared  in  the  policy  to  be  the  basis 
of  the  contract  (d), — The  test  of  materiality  is  whether  the  error 
or  omission  of  description  is  such  as  wotdd  vary  the  premium 
required  (e).  But  if  a  particular  description  or  representation  is 
expressly  made  the  basis  of  the  contract,  that  condition  must  be 
satisfied,  whether  the  deviation  be  in  fact  material  or  not  (/). 
And  in  such  case  it  is  sufficient  if  that  condition  be  satisfied ;  for 
an  express  condition  excludes  any  implication  beyond  its  terms  (g). 
Upon  a  re-insurance  it  was  held  material  to  disclose  that  the  owner 
of  the  property  insured  had  before  had  several  fires,  in  all  of  which 
he  was  insured  to  a  large  amount  (A). 

An  alteration  in  the  subject  of  insurance  during  the  currency  Alteration  i 
of  a  policy  does  not  affect  the  policy  otherwise  than  that,  if  it  in  fact  p^P^^y 


(z)  Gibson  Y.  Small,  4  H.  L.  C.  353 ; 

10  £.  B.  499 ;  Dudgeon  r.  Pembroke ,  2 
Ap.  Ga.  284 ;  46  L.  J.  Q.  B.  409. 

{a)  Fatceus  v.  Sarsfield,  6  £.  &  B.  192 ; 
26  L.  J.  Q.  B.  249  ;  Dudgeon  v.  Fem^ 
broke^  tupra. 

(b)  Thompson  y.  Hopper ,  6  E.  &  B. 
937  ;  27  L.  J.  Q.  B.  441. 

{c)  Sadler  v.  Dixon,  8  M.  &  W.  895  ; 

11  L.    J.    Ex.   436;   HoUingworth   v. 
2?nwfr*«>t,7  A.ftE.  40;  8L.J.Q.B.8Q. 

(<^  Bufe  ▼.  Turner,  6  Taunt.  338. 


(e)  Forbes'  claim,  L.  R.  19  Eq.  485 ; 
44  L.  J.  C.  761. 

(/)  Newcastle  Fire  Ins.  v.  Macmotran, 
3  Dow,  265 ;  3  E.  R.  1057 ;  Barnard  v. 
Faber,  (1893)  1  Q.  B.  340  ;  62  L.  J.  Q.  B. 
169. 

iff)  Baxendale  v.  Harvey,  4  H.  &  N. 
460  ;  28  L.  J.  Ex.  236. 

(A)  New  York  Bowery  Ins.  v.  New 
York  Ins.,  17  Wend.  369,  cited  by  the 
Court  in  lonides  v.  Fender,  L.  R,  9  Q.  B. 
638. 
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Paet  I.  occasions  the  loss,  the  policy  does  not  apply ;  for  the  loss  is  then 
due  to  a  risk  not  insured,  and  in  such  case  it  would  require  to  be 
proved  clearly  that  the  loss  was  occasioned  exclusively  by  the  risk 
insured  (/).  But  it  is  usually  made  an  express  condition  of  the 
policy  that  if  any  alteration  be  made  by  which  the  risk  is  increased, 
or  any  other  kind  of  alteration,  the  same  must  be  notified  to  and 
allowed  by  the  insurer,  otherwise  the  policy  will  be  void ;  in  which 
case  any  alteration  of  the  kind  stipulated,  not  duly  notified  and 
allowed,  would  avoid  the  policy,  whether  in  the  event  it  caused  a 
loss  or  not;  and  any  implied  condition  respecting  alterations  is 
excluded  by  the  express  terms  (k). 


Life 
iBBoranoe. 

DeclaraUon 
Bs  basis  of 
insarance. 


Indispntable 
policies. 


In  life  insurance,  as  in  marine  and  fire  insurance,  the  principle 
applies,  that  all  material  facts  must  be  disclosed  and  represented 
truly  to  the  underwriter  (/).  But  according  to  the  ordinary  prac- 
tice of  life  insurance  the  insured  is  required  to  make  and  sign  a 
written  declaration  giving  certain  specified  information  concerning 
the  life  insured,  and  it  is  expressly  stipulated  that  such  declaration 
is  true  and  is  to  be  taken  as  the  basis  of  the  contract ;  the  effect  of 
which  is  that  if  there  is  anything  untrue  in  that  declaration, 
whether  to  the  knowledge  of  the  insured  or  not,  and  whether 
material  or  not,  it  avoids  the  contract  (w).  On  the  other  hand, 
such  declaration  expressly  defines  and  limits  by  agreement  the 
rights  of  the  insurer  as  to  the  communication  and  materiality  of 
facts ;  and  excludes  any  effect  upon  the  contract  from  misrepre- 
sentation or  non-disclosure  of  a  matter  not  specified  in  the  declara- 
tion, unless  fraudulent  (w).  Thus  where  the  policy  was  construed 
to  provide  only  against  intentional  misstatements,  the  effect  as  a 
condition  was  limited  accordingly,  and  the  policy  was  not  voidable 
for  untrue  statements,  unless  wilful  and  designed  (o). — Where  an 
insurance  company  published  a  prospectus  of  their  terms  stating 
that  all  insurances  effected  with  them  should  be  indisputable  except 


(0  Stokes  V.  Car,  1  H.  &  N.  633  ;  26 
L.  J.  Ex.  113  ;  Sillem  v.  Thortitofty  3  E. 
&  B.  866 ;  23  L.  J.  Q.  B.  362. 

{k)  Barren  v.  Jrrm*/,  3  Ex.  635  ;  18 
L.  J.  Ex.  215  ;  Glen  v.  letriit,  8  Ex. 
617;  22  L.  J.  Ex.  228;  Slokes  v.  Cor, 
Bupra. 

(I)  Lindenau  v.  Deslorottgh,  8  B.  &  C. 
686  ;  Waimvright  v.  Bland,  1  M.  &  W. 
32 ;  5  L.  J.  Ex.  147  ;  London  yiss.  y. 
Mansel,  11  C.  D.  363;  43  L  J.  C.  331. 


(m)  Anderson  v.  Fitzgerald,  4  H.  L.  C. 
484  ;  10  E.  R.  551  ;  Cas:tnove  v.  Britith 
Equit,  Anfi.,  29  L.  J.  C.  P.  160  ;  Mae- 
donald  v.  Lair  Union  Ins.,  L.  R.  9  Q.  B. 
328:  43  L.  J.  Q.  B.  131  ;  Thotmon  v. 
ll'trms,  9  Ap.  Ca,  671.  See  Biggar  v. 
Bock  Life  As.H.,  (1902)  1  K.  B.  516  ;  71 
L.  J.  K.  B.  79. 

(w)  Jofies  V.  Provincial  //w.,  3  C.  B. 
N.  S.  65;  26  L.J.  C.  P.  27. 

(o)  Fou'ktit  V.  Afancheater  v/**..  3  B.  & 
S.  917;  32  L.J.  Q.  B.  163. 
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in  case  of  fraud,  and  an  insuranoe  was  made  upon  the  faith  of  the      Ch.  vi. 
prospectus,  but  without  incorporating  it ;  it  was  held  upon  equit- 


able grounds  that  the  company  were  precluded  from  disputing  the 
policy  upon  the  ground  of  a  merely  untrue  representation  in  the 
declaration  upon  which  it  was  based,  though  the  policy  was  expressly 
made  conditional  upon  the  truth  of  the  declaration  (p).  Fraud 
would  vitiate  it  notwithstanding  the  declaration  is  satisfied,  upon 
the  principles  applicable  to  contracts  induced  by  fraud  {q). — The  Continning 
declaration  agreed  upon  as  basis  of  the  contract  is  taken  as  con-  dedSffation. 
tinuing  up  to  the  time  of  executing  the  policy,  so  that  any 
intermediate  change  of  circumstances  rendering  it  untrue  must 
be  communicated ;  as  where  the  declaration  gave  the  name 
of  the  latest  medical  attendant  of  the  insured,  and  before 
completing  the  policy  he  consulted  another  medical  attendant 
whose  name  was  not  given,  it  was  held  that  the  declaration 
had  become  untrue  and  avoided  the  contract  (r).  And  where 
the  declaration  stated  that  the  insured  was  in  good  health, 
and  before  payment  of  the  premium,  when  the  insurance  was  to 
commence,  he  fell  into  bad  health,  it  was  held  that  the  insurer 
might  refuse  to  accept  the  premium  or  to  issue  a  policy  («), — 
Where  a  person,  proposing  to  insure  the  life  of  another,  refers  the  Declaration 
insurer  to  that  person  or  to  others  for  the  declaration  required,  the  ^  ^  ®'®^* 
persons  thus  referred  to  are  not  thereby  constituted  his  agents  in 
making  the  declaration ;  and  he  is  not  affected  by  false  or  fraudu- 
lent statements  therein  made  without  his  knowledge  (f) ;  unless  the 
policy  is  expresslv  made  conditional  upon  the  truth  of  the  declara- 
tion (w). 

Guarantees  are  contracts  of  insurance  of  the  capacity,  or  honesty,  Guaranteea. 
or  solvency  of  a  person,  either  generally  or  with  reference  to  some 
particular  employment,  debt  or  transaction.  But  it  is  "  not  a 
correct  proposition  that  the  same  rule  prevails  in  case  of  guarantees 
as  in  insurances  on  either  ships  or  lives,  in  which  it  is  a  settled  rule 
that  all  the  material  circumstances  known  to  the  insured  are  to  be 

{p)  Wood  V.  Dwarris,  11  Ex.  493  ;  25  (*)  Canning  v.  FarquhaVy  16  Q.  B.  D. 

L.  J.  Ex.  120 ;   Wkeelton  v.  Eardisty,  727  ;  55  L.  J.  Q.  B.  225. 

8  E.  &  B.  232 ;  27  L.  J.  Q.  B.  241.  (t)   Wheelton  v.  Hardisty,  8  E.  &  B. 

But  see  p^r  eur.  ReU  v.  SeoUith  Equitahle  232 ;    26  L.  J.   Q.   B.   265 ;   see  ante^ 

-4m.,  2  H.  &  N.  19 ;  26  L.  J.  Ex.  279.  p.  252. 

[q)  Wainwright  v.  Bland,  1  M.  &  W.  (u)  Everett  v.  Deeborough,  5  Bing.  503 ; 


32 ;  6  L.  J.  Ex.  147.  JRawline  r.  Deeborottghf  2  Moo.  &  Bob. 

(rj  BritiehJSquitablelns.y.O.TF.Hy.,       328;  S.  P.   Towle  y. 
38  L.  J.  C.  314.  Aff9.,  30  L.  J.  C.  900. 


L. 
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CAUSES  VITIATING  AGREEMENT. 


Non-dis- 
olosure  of 
material  fact. 


Pabt  I.  disclosed,  though  there  should  be  no  fraud  in  the  concealment "  (a?) . 
The  avoidance  of  a  contract  of  guarantee  by  the  non-disclosure  of 
a  material  fact  depends  in  each  case  upon  whether,  having  regard 
to  the  nature  of  the  transaction  and  the  relation  of  the  parties,  the 
fact  not  disclosed  is  impliedly  represented  not  to  exist  (y).  Thus 
in  the  case  of  a  bank  takiag  a  guarantee  for  the  cash  account  of  a 
customer,  there  is  no  misrepresentation  implied  in  the  bank  not 
disclosing  the  fact  of  the  customer  having  overdrawn  his  account, 
as  it  might  reasonably  be  supposed  under  the  circumstances  that 
he  had  done  so  (z).  But  where  a  bank  takes  a  guarantee  for  con- 
tinuing an  agent  in  their  employment,  the  non-disclosure  of  the 
fact  of  his  having  already  misconducted  himself  in  the  employ- 
ment is  an  implied  representation  that  he  is  trustworthy,  as  it 
would  be  presumed  that  they  would  not  continue  to  employ  an 
Guarantee  of  agent  whom  they  knew  to  be  untrustworthy  (a). — So,  generally, 
honeety.  the  employment  of  a  person  in  a  position  of  trust  under  a  guarantee 
of  his  honesty  imports  a  representation  to  the  surety  that  the 
person  is  honest,  so  far  as  the  employer  knows,  and  the  non-dis- 
closure of  a  fact  materially  affecting  his  honesty  would  avoid  the 
guarantee ;  as  in  taking  a  guarantee  of  an  agent  whose  duties  are 
to  receive  and  account  for  money,  without  disclosing  the  fact  that 
he  was  then  in  arrear  in  his  accounting  to  a  large  amount  (6). 
And  in  the  case  of  a  continuing  guarantee,  if  the  employer  after 
discovering  that  the  servant  or  agent  is  guilty  of  dishonesty  con- 
tinues the  employment,  without  the  knowledge  and  consent  of  the 
surety,  the  latter  would  be  discharged  of  subsequent  liability ;  for 
the  surety  upon  learning  the  dishonesty  would  be  entitled  to  put  a 
stop  to  the  guarantee  (c). 

When  a  guarantee  was  given  for  a  certain  sum  upon  the  repre- 
sentation that  the  whole  sum  was  then  advanced  to  the  debtor 
upon  the  security  of  the  guarantee,  when  in  fact  a  large  part  of  it 
was  retained  by  the  creditor  in  payment  of  a  prior  debt,  it  was 
held  to  be  a  fraud  upon  the  surety  entitling  him  to  avoid  the 


Guarantee 
of  debt. 


{x)  2forih  SritUhlns,  y.  Lloyd,  10  Ex. 
523 ;  24  L.  J.  Ex.  li. 

(y)  Jtailton  y.  Mathews,  10  01.  &  F. 
934  ;  8  E.  R.  993  ;  Davie$  y.  London  and 
Ftovineial  Ins.,  8  C.  D.  469 ;  47  L.  J.  0. 
611 ;  see  ante,  p.  236. 

(«)  namiltonr,  Watson,  12  CI.  &  F. 
934 ;  8  £.  B.  1339. 


(a)  Smith  y.  Bank  of  ScotlMd,  1  Dow, 
272 ;  3  E.  B.  697. 

(6)  Lee  y.  Jones,  17  G.  B.  N.  S.  482  ; 
34  L.  J.  C.  P.  131. 

(c)  FhiUips  y.  Foxall,  L.  B.  7  Q.  B. 
666  ;  41  L.  J.  Q.  B.  293  ;  Sanderson  y. 
Aston,  L.  B.  8  Ex.  73 ;  42  L.  J.  Ex. 
64 ;  Durham  {Oorp.)Y.  Fowler,  22  Q.  B.  D. 
394  ;  68  L.  J.  Q.  B.  246. 
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goaxantee  (d).    So  where  a  guarantee  was  given  for  the  price  of      Ch.  VI. 
goods  sold,  and  it  was  agreed  between  the  buyer  and  seller  that ! !^ — 


the  sum  stated  in  the  guarantee  should  be  sufficient  to  cover  a  prior 
debt  besides  the  price  of  the  goods  {e).  But  upon  taking  a 
renewed  guarantee  for  a  debt,  the  non-disclosure  of  the  circum- 
stance that  the  debt  had  been  previously  guaranteed,  and  that  the 
previous  surety  was  withdrawing  his  suretyship,  was  held  not  to  be 
fraudulent  against  the  new  surety  (/). 

A  guarantee  may  be  given  upon  the  express  condition  that  a  Goanntee 
full  and  true  declaration  is  made  of  aU  the  circumstances  required  doouJation. 
to  be  known  as  the  basis  of  the  contract  (as  is  the  general  practice 
in  policies  of  life  insurance),  in  which  case  a  misrepresentation  or 
non-disclosure  within  the  condition  avoids  the  guarantee  indepen- 
dently  of  fraud  (^).  Under  a  guarantee  upon  such  condition,  it 
was  stated  in  the  required  declaration  that  the  person  guaranteed, 
a  tax  gatherer,  would  render  accounts  weekly,  such  being  then  in 
fact  his  duty ;  and  it  was  held  that  there  was  no  misrepresentation 
sufficient  to  avoid  the  guarantee  by  reason  of  the  fact  that  such 
mode  of  accounting  was  not  subsequently  carried  out ;  and  that 
there  was  no  warranty  to  that  effect  {h), 

{d)  Stone  v.  Comptofiy  6  Bing.  N.  C.  iff)  Towle  v,  National  Ins.,  3  Giff.  42 ; 

142.  30  L.  J.  C.  900 ;  see  ante,  p.  272. 

(e)  Pidcock  v.  Bishop,  3  B.  &  C.  606.  (A)  Benham  v.  United  Guarantee  Co.,  7 

(/)  North  Briiuh  Int.  y.  Zloffd^  10  Ex.  744;  21  L.  J.  Ex.  317;  see  Durham 

Ex.  628  ;  24  L.  J.  Ex.  14.  {Corp.)  v.  Fowler,  iupra. 
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Affreement 
induced  by 


sbot.  in.— duress  and  undue  influence. 

PAOB 

Agreements  indnoed  by  duress— doress  of  the  person— threats  . .  276 

Duress  of  goods — ^money  obtained  by  duress  of  goods — ^legal 
restraint  of  goods 277 

Duress  by  third  party— on  third  party — contract  by  agent  in- 
duced by  duress  on  principal 278 

Ag^reements  induced  by  undue  influence: — a^preement  with  ex- 
pectant heir — sale  of  reversion— agreement  in  fraud  of  ancestor 
— confirmation  of  agreements  with  heir  or  reversioner 279 

Agreements  with  persons  in  fiduciary  relation: — trustees—^ 
solicitors — directors  of  company 283 

Agreements  with  parent  or  guardian — agreements  under  special 
relations  of  influence    284 

ents         An  agreement  apparently  complete  and  sufficient  to  create  a 


duress. 


contract  may  be  vitiated  by  duress,  that  is,  where  one  party  has 
been  induced  to  consent  by  fear  imposed  by  the  violence  or  threats 
of  the  other  party. 

An  agreement  induced  by  duress,  like  an  agreement  induced  by 
fraud,  is  not  absolutely  void,  but  voidable  only  at  the  election  of 
the  party  intimidated  {a).  If  the  latter  after  the  duress  is  removed 
voluntarily  acts  upon  the  agreement,  he  thereby  confirms  it  and 
precludes  himself  from  afterwards  avoiding  it  (6).  In  an  action 
upon  a  contract  the  defence  that  it  was  procured  by  duress  must  be 
specially  pleaded  (r). 
Duress  of  the  ^he  duress  recognised  in  law,  as  producing  a  sufficient  degree  of 
P®"**°'  fear  to  vitiate  an  agreement,  may  consist  in  actual  violence  to  the 

person,  or  in  threats  thereof  {d), — ^Illegal  imprisonment  constitutes 
duress  of  the  former  kind ;  and  "  every  restraint  of  the  liberty 
of  a  freeman  is  an  imprisonment,  although  he  be  not  within  the 
walls  of  any  common  prison."  But  legal  imprisonment  will  not 
constitute  duress.  *'  If  a  man  be  imprisoned  by  order  of  law,  the 
plaintiff  may  take  a  feoffment  of  him  or  a  bond  for  his  satisfac- 
tion, and  for  the  deliverance  of  the  defendant,  notwithstanding 

(a)  2  Inst.  482;  as  to  election,  see  {c)  WKelpdaW*   coJte,    5    Co.    119  a; 

ante  p  263.      „    ^  ,   ^  ^    ^   „    „    ^        Order  XIX.  r.  16. 

{b)  Ormet  v.  Bead^l,  2  De  G.  F.  &  J. 
333;  30  L.  J.  C.  1.  (rf)  1  Blackst.  Com.  131. 
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that  imprisonment ;   for  it  is  not  acoounted  in  law  duress  of      Ch.  VI. 

imprisonment,  but  where  either  the  imprisonment  or  the  duress  ^^ L_ 

that  is  offered  in  the  prison  or  at  large  is  tortious  and  unlawful,  for 
*  executio  juris  nan  habet  injuriam  '"(<?).  The  abuse  of  legal  imprison- 
ment is  for  this  purpose  equivalent  to  illegal  imprisonment ;  as 
where  a  writ  of  capias  for  a  debt  was  used  to  compel  the  defendant 
by  duress  of  the  imprisonment  to  give  up  certain  goods,  it  was  held 
that  the  taking  of  the  goods  was  wrongful  and  the  owner  might 
recover  them  back  in  an  action  without  demand  (/). 

Duress  may  also  consist  of  threats  of  personal  violence.  But  Duress  by 
"  the  fear  must  concern  the  safety  of  the  person  of  a  man ;  and 
not  his  houses  or  goods,  because  he  may  recover  the  same,  or 
damages  to  the  value,  without  any  corporal  hurt.  Again,  if  the 
fear  do  concern  the  person,  yet  it  must  not  be  a  vain  fear,  but  such 
as  may  befal  a  constant  man.  Fear  of  imprisonment  is  sufficient, 
for  the  law  hath  a  special  regard  to  the  safety  and  liberty  of  a 
man"  (</).  But  it  seems  that  the  fear  must  be  estimated  with 
regard  to  the  age,  sex  and  condition  of  the  person  threatened,  so 
far  as  known  to  the  party  using  the  threats  (A). 

'*  An  agreement  is  not  void  because  made  under  duress  of  goods.  Duress  of 
There  is  no  distinction  in  this  respect  between  a  deed  and  an  agree-  fif**^^' 
ment  not  under  seal ;  and  with  regard  to  the  former  the  law  is  laid 
down,  and  the  distinction  pointed  out  between  duress  of,  or  menace  . 
to  the  person  and  duress  of  goods.     The  former  is  a  constraining 
force  which  not  only  takes  away  the  free  agency,  but  may  leave  no 
room  for  appeal  to  the  law  for  a  remedy ;  a  man  therefore  is  not 
bound  by  the  agreement  which  he  enters  into  under  such  circum- 
stances :  but  the  fear  that  goods  may  be  taken  or  injured  does  not 
deprive  any  one  of  his  free  agency  who  possesses  that  ordinary 
degree  of  firmness  which  the  law  requires  all  to  exert "  (i).     In  the 
case  of  a  distress  taken  for  rent,  upon  which  the  tenant  agreed  in 
consideration  of  a  withdrawal  of  the  distress  to   pay  the  sum 
daimed ;  it  was  held  that  he  could  not  avoid  the  agreement  upon 
the  ground  that  the  claim  was  in  excess  of  the  rent  due  and  that 


(*)  2  Inst.   482  ;   Bnnkley  v.   Hann,  land,  6  Ex.  67  ;  20  L.  J.  Ex.  82  ;  Latttr 

Drewry,  176.  v.  BraddtU,  50  L.  J.  C.  P.  448. 

(/)  Grainger  v.  Hill,  4  Bing.  N.  C.  {h)  Scott  v.  Sebright,  12  P.  D.  21  ;  66 

212 ;  7  L.  J.  C.  P.  85.  L.  J.  P.  D.   12  ;  see  Cooper  v.  Crane^ 

[ff)  Go.   Lit.   253    b  ;    2  Inst.    483  ;  (1891)  P.  369. 

Bracton,  L.  2,  fo.    16  b  ;    see  Bex  v.  (i)  Fer  eur.  Skeate  v.  Beale,  11  A.  & 

SoutherUm^  6  East,  126  ;  Powell  v.  Moy*  E.  983  ;  9  L.  J.  Q.  B.  233. 
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CAUSES  VITIATING  AGEEEMENT. 


Pabt  I. 


Money 
obtained  by 
duress  of 
goods. 


Legal 
restraint  of 
goods. 


he  was  induced  to  agree  in  order  to  prevent  the  sale  of    his 
goods  (A*). 

But  where  money  is  paid  to  release  goods  or  property  from 
duress  without  any  other  consideration,  it  may  he  recovered  hack 
as  a  deht,  as  having  been  obtained  by  compulsion  (/)•  "  There  is 
no  doubt  that  if  goods  are  wrongfully  taken,  and  a  sum  of  money 
is  paid  simply  for  the  purpose  of  obtaining  possession  of  these 
goods  again,  without  any  agreement  at  all,  especially  if  it  be  paid 
under  protest,  that  money  can  be  recovered  back ;  not  on  the  ground 
of  dureaSy  because  I  think  that  the  law  is  clear,  that  in  order  to  avoid 
a  contract  by  reason  of  duress,  it  must  be  duress  of  a  man's  person, 
not  of  his  goods ;  but  the  ground  is,  that  it  is  not  a  voluntary  pay- 
ment. If  my  goods  have  been  wrongfully  detained,  and  I  pay 
money  simply  to  obtain  them  again,  that  being  under  a  species  of 
duress  or  constraint  may  be  recovered  back ;  but  if,  while  my  goods 
are  in  possession  of  another  person,  I  make  a  binding  agreement 
to  pay  a  certain  sum  of  money  and  to  receive  them  back,  that 
cannot  be  avoided  on  the  ground  of  duress  "  (m).  Thus  where  the 
Commissioners  of  Excise  had  seized  goods  for  the  purpose  of  con- 
demnation, and  the  owner,  in  consideration  of  a  return  of  the 
goods  and  the  relinquishment  of  the  proceedings  for  condemnation, 
paid  the  appraised  value  of  the  goods ;  it  was  held  that  the  money 
was  paid  under  a  valid  agreement  made  upon  good  consideration, 
and  the  duress  of  the  goods  formed  no  ground  for  avoiding  the 
agreement  («). — Money  paid  to  redeem  goods  from  legal  restraint, 
as  where  they  have  been  seized  by  legal  process  and  are  in  the 
custody  of  the  law,  is  not  recoverable  as  a  payment  imder 
duress  (o) ;  also  bills  or  securities  given  to  redeem  the  goods  under 
such  circumstances  are  valid  (p) 


Duress  by- 
third  party. 


The  duress  must  be  the  act  of  the  party  himself,  or  imposed  with 
his  knowledge  and  taken  advantage  of  by  him,  for  the  purpose  of 
obtaining  the  agreement;  duress  by  a  third  person  would  not 
avoid  a  contract  made  with  a  party  who  is  not  cognizant  of  it  (q). 
— It  seems  that  a  person  may  avoid  his  deed  if  obtained  by  duress 
imposed  on  his  parent,  or  wife,  or  child,  as  well  as  if  the  duress 


(k)  Skeate  v.  Beale^  supra, 

ll)  See  ante,  p.  58. 

{w)  Parke,  B.,  Atlee  v.  Backhoute^  3  M. 
&  W.  633 ;  7  L.  J.  Ex.  234  ;  per  cur, 
Ashmole  v.  Wainxcright,  2  Q.  B.  837;  11 
L.  J.  Q.  B.  79. 


(n)  Atlce  V.  Backhoute,  supra, 

(o)  See  ante,  p.  60. 

(p)  Liverpool    Credit    Co,    v.   Hunter, 
L.  R.  3  Ch,  479  ;  37  L.  J.  0.  886. 

{q)  1  Bolle,  Abr.  688. 
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had  been  on  his  own  person  (r).    But  in  general  a  contract  cannot      Gh.  Vl. 
be  avoided  on  the  ground  that  it  was  obtained  by  duress  imposed      *^' 


on  a  third  party.  Thus  a  bond  given  by  a  surety  for  the  debt  of  ??^"*jS 
another,  in  order  to  obtain  his  release  from  imprisonment,  is  valid, 
although  the  imprisonment  was  illegal ;  "for  none  shall  avoid  his 
own  bond  for  the  improvement  or  danger  of  any  other  than  of  him- 
self only  "  («).  But  a  bond  given  in  consideration  of  discharging  a 
person  illegally  arrested,  where  the  obligee  had  no  authority  to 
release,  is  void  for  the  want  of  such  a  consideration  as  can  be 
recognised  in  law  (t). 

A  contract  made  by  an  agent  of  the  party  suffering  the  duress  Contract  by 
in  order  to  remove  the  duress  from  his  principal  is  voidable.    Thus  by^durMs^on 
where  in  the  course  of  proceedings  in  lunacy  against  a  person  who  prmcipal. 
was  confined  in  an  asylum,  her  counsel  made  an  agreement  that  in 
consideration  of  her  release  from  restraint  she  would  give  up 
certain  deeds ;  it  was  held  that  she  might  repudiate  the  agreement 
as  induced  by  duress ;  the  court  saying,  "  If  her  counsel  acted  for 
her,  believing  her  of  sound  mind,  from  the  same  fear  of  incon- 
venience and  disease  as  likely  to  arise  from  confinement  which 
affected  the  mind  of  their  principal,  their  proceeding  ought  to  be 
considered  as  enforced  by  the  same  duress"  {u). 

The  Court  of  Chancery,  besides  a  concurrent  jurisdiction  in  cases  Undue 
of  legal  duress,  exercised  and  extended  jurisdiction  to  grant  relief  "^^^e^®®- 
in  various  eases  of  pressure  which  did  not  amount  to  duress  at 
common  law.  Agreements  between  persons  in  certain  relative 
positions  ore  treated  in  equity  as  presumptively  made  under  an 
undue  influence  of  one  party  upon  the  will  of  the  other ;  "  and 
when  the  relative  position  of  the  parties  is  such  as  prirnd  facie  to 
raise  this  presumption  the  transaction  cannot  stand,  unless  tlio 
person  claiming  the  benefit  of  it  is  able  to  repel  the  presumption 
by  contrary  evidence,  proving  it  to  have  been  in  point  of  fact  fair, 
just,  and  reasonable  "  {x). 

An  agreement  with  a  person  in  the  position  of  an  expectant  heir.  Agreement 
upon  the  credit  of  his  expectancy,  whether  the  property  be  actually  ^™tant 


heir. 


(r)    1     BoUe,     Abr.     687  ;    Bacon's  Ex.  22. 

HaxiniH,  Tracts,   86;   see   JFiiliaitu  y.  (t)  FoleY.irarrobinf9'EBst,USfn.{u). 

Baylcy^  L.  K.  1  H.  L.  200 ;  36  L-  J.  0.  («)  Gumming  v.  Inee^  11  Q.  B.  112  ; 

717.  17  L.  J.  Q.  B.  106. 

{s)  I[tucomb0  T.   Standing f   Gro.   Jac.  {x)    Selbome,    L.    C,    AylMford    v. 

187 ;  8.  P.  as  to  an  a^eement,  Smith  y.  Morri9^  L.  B.  8  Ch.  489  ;  42  L.  J.  C. 

Monteith,  13  M.  &  W.  427 ;  14  L.  J.  548. 
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Past  I.  charged  or  not,  raises  a  presumption  of  undue  influence  and  advan- 
tage,  which  the  party  claiming  the  benefit  must  be  prepared  to 
rebut  {y).  And  "  the  phrase  expectant  heir  (with  reference  to  the 
doctrine  in  question)  is  used  as  including  every  one  who  has  either 
a  vested  remainder  or  a  contingent  remainder  in  a  family  property, 
including  a  remainder  in  a  portion  as  well  as  a  remainder  in  an 
estate,  and  every  one  who  has  the  hope  of  succession  to  the 
property  of  an  ancestor,  either  by  reason  of  his  being  the  heir 
apparent  or  presumptive,  or  by  reason  merely  of  the  expectation  of  a 
devise  or  bequest  on  account  of  the  supposed  or  presumed  affection 
of  his  ancestor  or  relative.  More  than  this,  the  doctrine  as  to 
expectant  heirs  has  been  extended  to  all  reversioners  and  remain- 
dermen "  (s).  Thus,  where  a  person  entitled  to  settled  estates  in 
remainder  upon  the  death  of  his  father,  but  having  no  present  pro- 
perty, borrowed  money  upon  bills  at  a  rate  of  interest  and  discount 
exceeding  sixty  per  cent,  from  a  money-lender  who  knew  his  cir- 
cumstances ;  the  court,  holding  that  the  transaction  was  prtmd  facie 
induced  by  the  necessity  of  his  position  and  the  credit  of  his  expec- 
tations, required  the  lender  to  prove  that  it  was  fair  and  reasonable; 
and  on  failure  of  such  proof  decreed  the  bills  to  be  delivered  up  on 
payment  of  the  sums  advanced  with  interest  (a). 
Sale  of  In  the  case  of  contracts  for  the  sale  or  charge  of  reversionary 

interests  courts  of  equity  applied  the  above  doctrine  by  means  of  a 
strict  rule,  imposing  upon  the  purchaser  the  burden  of  proving 
that  he  gave  full  value;  upon  failure  of  which  they  held  the 
property  to  be  redeemable  by  the  reversioner  upon  repayment  of 
the  consideration  with  interest  (&).  The  burden  of  proof  was 
shifted  in  the  case  of  a  sale  by  auction,  because  the  price  at  an 
auction  sale  was  taken  as  primd  facie  evidence  of  the  full  market 
value  (c). — This  rule  was  altered  by  statute  31  Vict.  c.  4,  the  "  Act 
to  amend  the  law  relating  to  Sales  of  Beversions,"  enacting,  by 
sect.  1,  that  "  No  purchase,  made  bond  fide  and  without  fraud  or 
unfair  dealing,  of  any  reversionary  interest  in  real  or  personal 
estate  shall  hereafter  be  opened  or  set  aside  merely  on  the  ground 
of  undervalue  "  ;  and  by  sect.  2, "  The  word  *  purchase '  in  this  Act 

(y)  CheBterfield  v.  Janssen^  2  Vee.  sen.  interest  is  allowed,  see  ItowlU  ▼.  BeU^ 

126  ;  1  Wh.  &  T.  L.  0.  289  ;  Ayleaford  (1900)  2  Ch.  107  ;  69  L.  J.  C.  662. 
V.  Morris,  supra,  (b)  Aldhorough  v.   Trye,   7   CI.   &  F. 

(z)  Jessel,    M.   E.,  Beynon   y.    Cook,  436;  7  E.  R.  1136;  Edwards  y,  Buri,  2 

L.  R.   10  Ch.  391,  n. ;  Miller  y.  Cook,  D.M.&G.SS;  22L.  J.C.  216;  SlaUr's 

L.  R.  10  Eq.  641  ;  40  L.  J.  0.  11.  Trusts,  11  C.  D.  227 ;  48  L.  J.  C.  473. 

(fl)  Aylesfordy,  Morris,  supra;  Beynon  (c)  Shelley  y.  Nash,  3  Madd.  232 ;  Fox 

V.  Cook,  supra.    As  to  the  rate  at  which  v.  JFright,  6  Madd.  111. 
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shall  include  every  kind  of  contract,  conveyance,  or  aesignment      Ch.  vt. 
under  or  by  which  any  beneficial  interest  in  any  kind  of  property  — L_J — 1- 


may  be  acquired." — The  statute  is  restricted  to  the  ground  of 
undervalue,  and  has  not  altered  the  general  doctrine  of  the  court 
as  to  granting  reKef  on  other  grounds ;  as  to  which  undervalue 
still  remains  an  important  consideration  though  no  longer  in  itself 
suflScient  (d), — A  similar  consideration  applies  to  the  repeal  of  the  XJBurious 
usury  laws ;  "  that  on6  eflFect  of  such  repeal  was  to  bring  into  ®°°*™^'- 
operation  to  a  greater  extent  than  formerly  that  principle  of  the 
court  which  prevented  any  oppressive  bargain  "  {e).  By  the  Money- 
lenders Act,  1900  (63  &  64  Vict.  o.  51),  the  policy  of  the  usury 
laws  has  been  in  part  reverted  to.  By  the  definition  clause  the 
expression  "  money-lender  "  includes  "  every  person  whose  busi- 
ness is  that  of  money-lending,  or  who  advertises  or  announces 
himself  or  holds  himself  out  in  any  way  as  carrying  on  that  busi- 
ness "  ;  but  does  not  include  any  pawnbroker,  or  friendly  society, 
or  building  society,  or  loan  society,  or  body  corporate  empowered 
by  special  Act  of  Parliament  to  lend  money,  or  person  bond  fide 
carrying  on  the  business  of  banking  or  insurance,  or  bond  fide 
carrying  on  any  business  not  having  for  its  primary  object  the 
lending  of  money,  or  any  body  corporate  exempted  by  order  of  the 
Board  of  Trade  (/).  The  money-lending  transactions  struck  at 
are  where  excessive  interest  is  charged,  "  or  where  the  amounts 
charged  for  expenses,  inquiries,  fines,  bonus,  premium,  renewals, 
or  any  other  charges  are  excessive,  and  that,  in  either  case,  the 
transaction  is  harsh  and  unconscionable,  or  "  (in  England,  Wales 
or  Ireland)  "  is  otherwise  such  that  a  court  of  equity  would  give 
relief."  In  all  these  cases  the  transaction  may  be  set  aside  except 
as  against  a  bond  fide  assignee  or  holder  for  value  without  notice, 
notwithstanding  subsequent  dealings  (^).  The  power  to  grant 
relief  may  be  exercised  in  the  case  of  "any  transaction  which, 
whatever  its  form  may  be,  is  substantially  one  of  money-lending 
by  a  money-lender  "  (A).  The  "  existing  powers  or  jurisdiction  of 
any  court"  are  saved  (i).  The  Act  only  applies  to  the  case  of 
money  lent  after  November  Ist,  1900  {ft), 

{d\  Tyler  v.  Yate*,  L.  R.  6  Ch.  669 ;       Kerr,  40  C.  D.  449  ;  68  L.  J.  C.  365. 
40   L.  J.   C.   768;  Judd  v.    Grem^  46  (y\  Sect  6 

*•/>«•  8W  ••  yi-fv  '  L«  ";S*^*V  f?)  Sect.'  1      WUt^  T.  0,Um,  (1901) 

Z^i;  ML  J.'O   fn^-  •  2  K.  B.  UO  ;  70  L.  J.  K.  B.  607. 

M  StMrt,  V.-O..  BarrM  v.  BartUy,  W  f"*'  \'  '^l''^-  *• 

I,.  B.  2  £q.  796 ;  MHUr  v.  Cook,  L.  E.  (»)  °^-  h  sub-sect.  6. 

10  Eq.  641 ;  iO  L.  3.  C.  11 ;  J»m*t  ▼.  (k)  Sect.  7. 
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PabtI. 

Agreement 
in  frand  of 
ancestor. 


Gonfinnation 
of  agreement. 


Fraud,  except  as  a  presumption  from  the  use  of  influence,  is  not 
a  necessary  condition  of  relief  (/).  But  agreements  with  expectant 
heirs  may  also  be  void  upon  the  ground  that  they  operate  in  fraud 
of  those  persons  from  whom  the  expectations  are  derived.  The 
transaction  being  concealed  from  the  ancestor  or  other  present 
owner  of  the  property,  he  may  thereby  be  misled  and  induced  to 
dispose  of  it  in  a  manner  resulting  for  the  benefit  of  a  stranger, 
instead  of  the  person  intended ;  and  the  agreement  would  then  be 
void  as  operating  in  fraud  of  a  third  party  (m).  Upon  this  prin- 
ciple contracts  of  marriage  involving  the  disposal  of  expected 
property  and  concealed  from  the  parents  or  others  having  the  dis- 
posal of  it  may  be  set  aside  (n).  So  with  a  loan  advanced  upon 
extortionate  interest  to  a  person  having  no  property  of  his  own, 
upon  the  sole  credit  and  with  the  object  that  his  parents  or  rela- 
tions wotdd  be  compelled  to  pay  it  to  avoid  exposure  and  bank- 
ruptcy (o).  But  if  the  transaction  was  in  fact  known  to  the 
ancestor  or  parent,  it  cannot  be  avoided  as  being  a  fraud  upon 
him  (p). 

The  expectant  heir  or  reversioner,  after  coming  into  possession 
and  after  the  pressure  has  been  removed  and  with  full  knowledge 
of  his  rights,  may  confirm  the  contract  and  bar  the  claim  to  relief. 
Where  a  person  gave  eiposf  obit  bond  contingent  upon  his  expecta- 
tions under  the  will  of  a  relation,  and  after  acquiring  the  property 
gave  another  bond  in  absolute  terms  upon  the  cancellation  of  the 
former,  he  was  held  to  have  affirmed  the  original  transaction  and 
b«m:ed  all  claim  to  relief  (q).  But  in  the  case  of  transactions 
falling  within  the  Money-lenders  Act,  1900,  relief  may  be  given 
"  notwithstanding  any  statement  or  settlement  of  accoimt  or  any 
agreement  purporting  to  close  previous  dealings  and  create  a 
new  obligation  "  (r).  Delay  in  seeking  relief  cannot  be  imputed 
as  an  objection  so  long  as  the  property  remains  in  expectancy  only 
and  the  consequent  state  of  pressure  continues  («).     But  after  the 


(I)  Bowei  V.  Heaps,  8  V.  &  B.  117; 
Fry  V.  Laney  supra, 

(m)  Osmond  v.  Fitzroy,  3  P.  Wms.  129. 

(n)  Woodhouse  y.  ShipUy,  2  Atk.  636  ; 
Cock  T.  Richards,  10  Ves.  429 ;  see  Titrton 
V.  Benson,  1  P.  "Wms.  496. 

(o)  Nevill  V.  SneUing,  16  C.  D.  679 ; 
49  L.  J.  C.  777. 

{p)  King  y.  Hamlet.  2  M.  &  K.  456  ; 
3  01.  &  F.  218  ;  6  £.  it.  1419  ;  dissented 


from  Aylesfard  y.  Morris^  L.  B.  8  Ch. 
484  ;  42  L.  J.  C.  646. 

(q)  Chesierjield  v.  Jansten,  2  Ves.  sen. 
126  ;  1  Wh.  &  T.  L.  C.  289. 

(r)  Sect.  1. 

(»)  Gotland  y.  Be  Faria,  3  V.  &  B. 
26 ;  Salter  y.  Bradshaw,  26  Beay.  161  ; 
28  L.  J.  0.  426 ;  Beynon  y.  Cook,  L.  B. 
10  Gh.  389. 
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property  has  oome  into  possession,  delay  imports  aoqoiescenoe  and      Ch.  VI. 
operates  in  confirmation  of  the  transaction  and  in  bar  of  relief  (t) .    — — — 1 


The  principle  applies  in  all  cases  of  persons  dealing  with  others  Agrreement 
to  whom  they  stand  in  a  recognised  fiduciary  relation  ;  as  trustees  J^^fidSd^^ 
with  beneficiaries,  solicitors  with  clients,  parents  with  children,  relation, 
guardians  with  wards,  and  the  like  ;  in  which  cases  the  presump- 
tion of  undue  influence  arises  in  law,  and  it  lies  upon  such  a 
person  to  prove  that  he  took  no  advantage  of  his  position  or  in- 
fluence (tt). — "  There  is  no  rule  of  law  which  says  that  a  trustee  Trustee, 
shall  not  buy  trust  property  from  a  cestui  que  trust ;  but  it  is  a  well- 
known  doctrine  of  equity,  that  if  a  transaction  of  that  kind  is 
challenged  in  proper  time,  a  court  of  equity  will  examine  into  it, 
and  will  throw  upon  the  trustee  the  onus  of  proving  that  he  gave 
full  value  and  that  all  information  was  laid  before  the  cestui  que 
trust  when  it  was  sold  "  (x).  Accordingly,  a  bargain  between  the 
trustee  of  a  legacy  and  the  legatee  for  payment  of  a  less  sum  than 
the  legacy  in  composition  of  an  unfounded  dispute  as  to  his  right, 
was  held  wholly  void  (y).  And  where  a  trustee  for  sale  took  the 
property  to  himself  at  a  certain  price,  and  sold  it  again  at  an  ad- 
vanced price,  he  was  held  trustee  of  the  profit  obtained  at  the 
second  sale  (z).  The  same  principle  applies  to  an  executor  pur- 
chasing the  assets  of  his  testator  or  the  interest  of  a  legatee  (a). 
But  a  trustee  who  disclaims  the  trust  or  an  executor  who  disclaims 
the  executorship  is  under  no  disability  as  to  subsequent  transac- 
tions (6). — "  There  is  no  rule  that  a  solicitor  may  not  purchase  his  Solicitor, 
client's  property  even  while  the  relation  subsists  between  them ; 
but  the  onus  is  thrown  upon  the  solicitor  to  show  that  everything 
is  perfectly  fair ;  and  that  the  vendor  knew  what  he  was  doing, 
and  that  the  full  price  was  given,  and  that  no  advantage  was  taken 
of  the  character  of  solicitor  "  (c).  The  same  principle  applies  to  a 
solicitor  taking  a  mortgage  from  his  client,  which  he  must  take  in 


(Q  Sihhering  v.  Earl  Balearras,  3  B.  & 
Sm.  735 ;  19  L.  J.  G.  252. 

(u)  Fox  V.  Maekreth^  2  Bro.  C.  C.  400 ; 
2  Cox,  320 ;  2  Wh.  &  T.  L.  C.  709 ; 
Hugumin  r.  BateUy,  14  Yes.  273 ;  1  Wh. 
&  T.  L.  C.  247. 

(x)  GaimSi  L.  C,  Thomson  y.  East' 
wood,  2  Ap.  Ca.  236. 

(y)  Thotiuon  y.  Easiumd,  supra;  see 
Ellis  y.  Barker,  L.  R.  7  Oh.  104 ;  41 
L.  J.  C.  64. 


iz)  Fox  y.  MaeJereth,  2  Bro.  0.  0. 400  ; 
2  Cox,  320  ;  1  Wh.  &  T.  L.  0.  709. 

(a)  Beningjield  y.  Baxter,  12  Ap.  Ca. 
167  ;  56  L.  J.  P.  C.  13 ;  see  Re  JForssam, 
61  L.  J.  C.  669. 

(b)  Clark  v.  Clark,  9  Ap.  Ca.  733  ;  63 
L.  J.  P.  C.  99. 

(e)  Eldon,  L.  C,  Gibson  y.  Jeyes,  6 
Ves.  271;  Farrary.  Farrars,  40  0.  D. 
396;  58L.  J.  C.  185. 
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Director  of 
oompanj. 


Promoter. 


the  usual  form  and  subject  to  the  usual  mode  of  aooounting ;  and 
where  in  such  mortgage  the  power  of  sale  was  made  exercisable 
without  notice,  he  was  held  liable  for  the  loss  and  expenses  caused 
by  a  sale  (r/).  And  there  is  a  rule  of  law  that  while  the  relation 
of  solicitor  and  client  continues  the  solicitor  cannot  take  any  gift 
from  his  client,  such  a  gift  being  absolutely  void  (<?). — The  director 
of  a  company  is  in  a  fiduciary  position  in  relation  to  the  company, 
and  a  sale  or  transaction  between  them  may  be  avoided  upon  the 
above  principles  and  the  director  held  liable  to  refund  all  benefits 
and  profits  obtained  under  it ;  the  burden  being  upon  the  director 
to  prove  that  the  transaction  was  fair  and  that  no  advantage 
was  taken  of  his  position  (/).  But  the  company  with  full  know- 
ledge may  ratify  the  transaction  ;  and  the  director,  being  a  share- 
holder, may  vote  upon  the  question  of  ratification  (</). — The  pro- 
moter of  a  company,  for  the  purpose  of  selling  property  to  it, 
stands  in  a  similar  fiduciary  position,  although  not  bound  to  create 
a  board  of  independent  directors,  must  communicate  to  them  all 
material  information  regarding  the  property  and  its  value  (A). 
"  The  term  promoter  is  a  term  not  of  law,  but  of  business,  sum- 
ming up  in  a  single  word  a  nimiber  of  operations  by  which  a 
company  is  generally  brought  into  existence  "  (/). 


Agreement 
with  parent 
or  gxiardian. 


Agreements  between  a  child  and  parent  or  person  in  loco  parentis 
or  ward  and  guardian  are  presumptively  affected  by  undue  influence 
and  therefore  voidable ;  and  the  burden  is  thrown  upon  the  parent, 
and  any  person  claiming  under  him,  to  show  that  the  child  acted 
freely  and  with  independent  advice ;  and  the  same  rule  applies  with 
persons  of  full  age,  so  long  as  they  are  not  emancipated  from 
parental  control  {k),    A  security  given  by  a  person  under  age  for  a 


{d)  Cockbum  v.  JSdtcards,  18  0.  D. 
449  ;  51  L.  J.  C.  46  ;  see  Pool^  v. 
Whetham,  33  0.  D.  Ill  ;  55  L.  J.  C.  899. 

(e)  Tontion  v.  Judpe^  3  Drew.  306 ;  24 
L.  J.  C.  785  ;  Morgan  v.  3Iineit,  6  C.  D. 
645  ;  Bee  Guest  v.  Smythe,  L.  B.  5  Oh. 
651  ;  39  L.  J.  C.  636 ;  Liks  v.  Ten-y^ 
(1896)  2  Q.  B.  679  ;  65  L.  J.  Q.  B.  34. 

(/)  Imperial  Mercantile  Credit  v.  Cole- 
man, L.  R.  6  H.  L.  189 ;  42  L.  J.  C. 
644 ;  Cavendish  BetUinck  v.  Fcnn,  12 
Ap.  Ca.  652  ;  67  L.  J.  C.  552  ;  ^rchcr^s 
ease,  (1892)  1  Ch.  322  ;  61  L.  J.  C.  129 ; 
Ite  O.  Xeirman  ^  Co.,  (1895)  1  Ch.  674  ; 
64  L.  J.  C.  407. 

(y)  Jforth  West  Transport  Co.  v.  Beaity, 
12  Ap.  Ca.  589  ;  66  L.  J.  P.  C.  102. 


(h)  Erlanger  v.  New  Smnbrero  Co.,  3 
Ap.  Ca.  1218;  48  L.  J.  C.  73;  Emma 
Mining  Co.  v.  Grant,  11  C.  D.  918 ;  La- 
gunas  Xitrate  Co.  v.  Lagunas  SyndietUe^ 
(1899)  2  Ch.  392  ;  68  L.  J.  C.  699  ;  see 
Re  Lady  Forrest  Mining  Co.,  (1901)  1 
Ch.  682 ;  70  L.  J.  C.  275. 

(»)  Bowen,  J.,  mialcy  Bridge  Co.  ▼. 
Green,  6  Q.  B.  D.  Ill ;  49  L.  J.  Q.  B. 
326 ;  and  see  Emma  Mining  Co,  t.  Lewit^ 
4  C.  P.  D.  396  ;  48  L.  J.  C.  P.  257  ;  Se 
Great  Wheal  Polgooth  Co.,  53  L.  J.  C. 
42  ;  Lydney  Iron  Co.  v.  Bird,  33  C.  D. 
85 ;  55  L.  J.  C.  875. 

(k)  Bainbriggev.  Brown,  18  C.  D.  188  ; 
66  li.  J.  C.  522  ;  Tucker  y.  Bennett,  38 
C.  D.  1 ;  57  L.  J.  C.  607. 
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Ch.  VI. 
Sbot.  III. 


loan  to  her  stepfather,  with  whom  she  was  living,  was  held  pre- 
sumptively void  as  obtained  by  undue  influence ;  and  a  subsequent 
renewal  of  the  security  when  of  age,  but  under  the  same  influence 
and  without  full  information  of  its  invalidity,  was  held  to  be  no 
confirmation  and  invalid  (/).  A  gift  to  a  parent  or  guardian  is  not 
absolutely  void ;  but  whilst  parental  influence  lasts  it  lies  upon  the 
parent  to  prove  that  it  was  made  with  full  knowledge  and  with  free 
will  (m).  The  court  will  not  set  aside  a  proper  and  a  reasonable 
settlement  of  family  property  upon  the  mere  ground  that  parental 
authority  was  exerted  to  induce  its  execution  (n) ;  but  the  court 
may  rectify  it  by  depriving  the  parent  of  any  undue  benefit  to  be 
taken  under  it  (o). 

The  same  general  principle  applies  "  to  all  the  variety  of  rela-  Special 
tions  in  which  dominion  may  be  exercised  by  one  person  over  reiatwns 

.  ,  of  innaence. 

another "(/?) :  as  in  the  case  of  dealing  with  a  person  who  is 
illiterate  and  ignorant  of  business  and  who  has  no  independent 
adviser  {q) ;  or  with  a  person  who  is  under  such  pecuniary  necessity 
as  not  to  be  a  free  agent  (r) ;  and  where  a  son  had  forged  his 
father's  name  to  bills,  and  security  for  the  amount  was  taken  from 
the  father  under  threat  of  a  prosecution  (s) ;  also  in  the  case  of 
gifts  taken  by  a  medical  adviser  from  his  patient  (t) ;  and  a  gift  to 
a  religious  association  from  a  member,  who  is  bound  by  the  rules 
to  poverty  and  obedience,  and  excluded  from  external  advice  (w) ; 
and  in  any  case  of  a  confidential  adviser  taking  a  benefit  from  the 
person  dependent  upon  his  advice  (x), — The  transactions  in  such 
cases  are  in  general  voidable  only,  and  not  absolutely  void ;  and 
they  may  be  confirmed  after  the  relation  of  influence  has  ceased  (^). 


{I)  Kempson  y.  Ashbee,  L.  R.  10  Ch. 
15  ;  44  L.  J.  C.  195. 

(m)  Wright  v.  Vanderpiank,  8  D. 
M.  &  G.  133  ;  25  L.  J.  0.  753 ;  Hatch 
V.  Hatehy  9  Ves.  292  ;  Taylor  v.  Johnston , 
19  C.  D.  603 ;  51  L.  J.  C.  879 ;  Dutton 
Y.  Thompaon,  23  C.  D.  278  ;  52  L.  J.  C. 
661. 

^)  Soghlon  t.  Hoghton,  15  Bear.  278  ; 
21  li.  J.  C.  482  ;  Dimgdale  v.  Bimsdaley  3 
Drew.  556 ;  25  L.  J.  C.  806 ;  Hoblyn  v. 
Hoblyn,  41  C.  D.  200. 

ip)  Hohlyn  v.  Hoblyn^  supra. 

{p)  Cottenbam,  L.  C,  Dent  v.  Bennettj 
4  M.  &  Cr.  277 ;  see  Cooke  v.  Lamotte^ 
15  Bear.  234 ;  21  L.  J.  C.  371  ;  Bhodes 
V.  Bate,  L.  R.  1  Ch.  252  ;  35  L.  J.  C. 
267 ;  Hobday  v.  Peters,  28  Bear.  319  ; 
29  L.  J.  C.  780 ;  Lovesy  v.  Smith,  15 
C.  D.  655  ;  49  L.  J.  C.  809. 


{q)  Evans  v.  Llewellyn,  1  Cox,  333 ;  2 
Bro.  C.  C.  160;  Stilwdly,  Wilkim,  Jao. 
280 ;  Fry  v.  Lane,  40  C.  D.  312 ;  68 
L.  J.  C.  113. 

(r)  Wood  V.  Aubrey,  3  Madd.  417; 
Janies  v.  Kerr,  40  C.  D.  449  ;  68  L.  J.  C. 
355 

(«)  Williams  v.  Bayiey,  L.  R.  1  H.  L. 
200  ;  35  L.  J.  0.  717. 

(t)  Dent  V.  Bennett,  4  M.  &  Cr.  269 ; 
Mitchell  V.  Homfray,  8  Q.  B.  D.  587  ; 
50  L.  J.  Ex.  460. 

(u)  AUcard  v.  Skinner,  36  C.  D.  145 ; 
56  L.  J.  C.  1052. 

{x)  Hunter  v,  Atkins,  3  M.  &  K.  113  ; 
Tate  V.  Williamson,  L.  R.  2  Ch.  55; 
Mozon  y.  Fayne,  L.  R.  8  Ch.  881 ;  43 
L.  J.  C.  240. 

(y)  Mitchell  v.  Homfray,  supra;  All' 
card  y.  Skinner,  supra. 
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CAUSES  VITIATING  AGREEMENT. 


Paet  I.  And  the  party  seeking  to  set  aside  the  contract  must  be  in  a  posi- 
tion to  restore  the  other  party  to  his  original  position-;  otherwise 
the  court  will  not  set  it  aside  (s).  But  a  party  may  retain  gifts  un- 
connected with  the  transactions  which  he  seeks  to  impeach  on  the 
ground  of  imdue  influence  (a). 

(z)  JHmsdaU  v.  Dimtdals,  3  Drew.  556 ;  (a)  Zovesy   t.  Smith,  15   C.  D.  655  ; 

25  L.  J.  C.  806  ;  Hemsry  v.  TForssam,  51      49  L.  J.  0.  809. 
L.  J.  C.  669. 
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PRINCa:PLES  OP  THE  LAW  OF  PARTIES. 

PAOB 

Coniraot  requires  two  parties — where  same  person  as  debtor  and 
creditor — same  person  as  buyer  and  seller  • .  • 287 

Effect  of  contract  as  to  third  parties — ^trustee  and  cestui  que  trust 
—liabiHtjr  of  third  party 289 

Indenture  inter  partes^deeA  poll — simple  contract  in  writing  . .     292 

Designation  and  identification  of  parties    298 

Joint   debtors — non-joinder  of   co-debtor — surviving   liability 
upon  death  of  joint  debtor , . ,  • •     295 

Joint   creditors — non-joinder   of   co-creditor — surviving   right 
upon  death  of  joint  creditor ••...     297 

Joint  and  several  contracts — ^joint  and  several  debtors — ^joint  and 
several  creditors 298 


Construction  of  contracts  as  to  joint  and  several  liability — as  to 
joint  and  several  rights •  • 800 

Bights  of  joint  parties  inter  te — ^prindpal  and  surety — aright  of 
surety  to  securities  for  the  debt — discharge  of  surety  by  deal- 
ings with  principal 304 

Every  contract  necessarily  requires  two  parties,  a  promiser  and  a  Oontract 
promisee,  at  the  time  of  making  it;  a  contract  cannot  be  made  wq^wstwo 
with  a  non-existent  person,  as  the  future  owner  of  an  estate  (a). 
But  the  offer  of  a  contract  may  be  such  as  to  leave  it  open  for 
acceptance  by  any  person  interested,  who  then  becomes  a  party  by 
satisfying  the  conditions  of  the  offer  and  accepting  the  terms :  as 
in  the  case  of  an  advertisement  offering  a  reward,  which  is  accepted 
by  the  person  performing  the  services  for  which  the  reward  is 
offered  {b) ;  or  a  letter  of  credit  which  operates  as  a  contract  to 

(a)  Jeesely  M.  B.»  Keltey  r.  Dodd,  62         {b)  See  ante,  p.  10. 
L.  J.  0.  39. 
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PAETIES  TO  CONTRACTS. 


Past  II.  honoTiT  the  bills  drawn  under  it,  made  with  whomsoever  may  take 
the  bills  upon  the  credit  of  it  (c). — A  negotiable  instrument,  as  a 
bill  of  exchange  or  a  promissory  note,  may  be  made  payable  to 
bearer,  who  becomes  party  to  the  contract  by  holding  the  instru- 
ment ;  but  "  where  a  bill  is  not  payable  to  bearer,  the  payee  must 
be  named  or  otherwise  indicated  with  reasonable  certainty  "  (</). 
"  A  bill  may  also  be  made  payable  to  the  holder  of  an  oflBoe  for 
the  time  being  "  (e)  ;  and  "  where  the  payee  is  a  fictitious  or  non- 
existent person  the  bill  may  be  treated  as  payable  to  bearer  "  (/). 
A  promissory  note  drawn  payable  to  the  maker's  own  order  is  an 
incomplete  instrument,  until  indorsement ;  it  then  becomes  a  valid 
note  payable  to  the  indorsee  or  his  order ;  or  if  indorsed  in  blank 
and  delivered,  it  is  payable  to  the  bearer  {g).  And  an  instrument 
in  the  form  of  a  bill  of  exchange,  addressed  to  and  accepted  by  a 
person,  but  not  containing  the  name  of  either  a  drawer  or  payee, 
is  an  incomplete  instrument  until  the  name  of  a  payee  is  supplied 
by  the  person  authorised  to  do  so  (A). 

The  same  person  cannot  be  both  debtor  and  creditor ;  and  gene- 
rally where  the  characters  of  debtor  and  creditor  become  united  in 
the  same  person  in  his  own  right  the  debt  is  extinguished.  Where 
a  company  having  two  departments,  one  for  loans  and  the  other 
for  insurance,  effected  an  insurance  by  the  one  department  with 
the  other  to  secure  a  loan,  it  was  held  to  be  a  mere  formality  with- 
out legal  effect ;  and  the  company  could  not  charge  the  borrower 
as  for  an  insurance  which  he  had  agreed  to  pay  (t).  So  a  creditor, 
or  trustee,  or  agent  having  authority  to  insure,  who  acts  as  his  own 
insurer  cannot  charge  for  premiums  as  if  an  insurance  had  been 
legally  effected  (A*). 

Where  a  shipowner  carries  his  own  goods  there  is  no  "  freight " 
properly  60  called,  because  he  cannot  contract  with  himself;  but 
only  an  increased  value  in  the  goods  due  to  the  carriage.      There- 


Same  person 
as  debtor 
and  creditor. 


Shipowner 
carryings 
his  own 
goods. 


(<?)  See  antCf  p.  10. 

(d)  BiUs  of  Exchange  Act,  1882, 
8.  7  (1). 

(e?)  lb.  8.  7  (2)  ;  overriding  Couie  v, 
Stirling,  6  E.  &  B.  333 ;  25  L.  J.  Q.  B. 
335 ;  YaUs  t.  JV«A,  8  C.  B.  N.  S.  681  ; 
29  L.  J.  C.  P.  306. 

(/)  Bills  of  Exchange  Act,  1882, 
8.  7  (3)  ;  see  Jiank  of  England  v.  Voff- 
liano,  (1891)  Ap.  Ca.  107  ;  60  L.  J. 
Q.  B.  145. 

(^)  Bills  of  Exchange  Act,  1882,  6.  83  ; 
Hooper  v.  WiUiamBy  2  Ex.  13  ;  17  L.  J. 
Ex.  316 ;  Broxcn  v.  De  Winton,  6  C.  B. 


336  ;  17  L.  J.  C.  P.  281 ;  Gay  v.  Lander, 
6  C.  B.  361  ;  Chamberlain  v.  Young ^ 
(1893)  2  Q.  B.  206 ;  63  L.  J.  Q.  B.  28. 

(h)  Bills  of  Exchange  Act,  1882,  8.  3  ; 
M'CaU  V.  Taylor,  19  C.  B.  N.  S.  301  ; 
34  L.  J.  C.  P.  365  ;  see  Fieiden  v.  Mar- 
shall, 9  C.  B.  N.  S.  606 ;  30  L.  J.  C.  P. 
158;  Pefo  v.  Reynolds,  11  Ex.  418;  23 
L.  J.  Ex.  98  ;  Carter  v.  TThitey  25  C.  D. 
666;  64  L.J.  C.  138. 

(»)  Grey  v.  FAliaon,  1  GifiF.  438;  25 
L.  J.  G.  666. 

{k)  Hutchtn-on  v.  Wilson,  4  Bro.  C.  C. 
488. 
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fore  a  purohaser,  or  mortgagee,  or  underwriter,  taking  possession  Ch.  I. 
of  the  ship  during  the  voyage,  cannot  claim  accruing  freight  in 
respect  of  such  goods,  as  being  a  claim  incident  to  the  ship  ;  they 
can  only  claim  for  subsequent  freight,  if  the  goods  are  carried  to 
their  destination  (/).  And  if  the  shipowner,  selling  his  goods 
during  the  voyage,  delivers  to  the  buyer  bills  of  lading  expressed 
to  be  for  delivery  on  payment  of  freight  at  a  certain  rate,  the  so- 
called  freight  is  only  part  of  the  price  deferred  until  delivery,  for 
which  the  owner  retains  a  Uen ;  but  to  which  a  mortgagee  in  pos- 
session of  the  ship  can  make  no  claim  (m).  An  indorsee  of  such 
bill  of  lading  takes  it  subject  to  the  freight  expressed  in  it  as  the 
condition  of  claiming  delivery  of  the  goods  (n).  And  under  an 
insurance  on  "  freight,"  the  shipowner  or  his  assignee  may  recover 
the  profit  or  increased  value  due  to  carriage  of  his  own  goods  (o). 

Upon  the  same  principle  a  transaction  in  which  the  same  persons  Same  person 
appear  as  buyers  and  sellers  is  void :  a  trustee  or  mortgagee  acting  ^^^u^ 
under  a  power  of  sale  cannot  be  both  buyer  and  seller ;  and  the 
sale  is  void,  though  he  fixes  the  price  at  the  full  value  (p).  And 
where  the  sellers  formed  themselves  into  a  company  to  act  as 
buyers  at  an  enhanced  price,  the  transaction  was  held  void ;  and 
they  were  held  not  accountable  inter  se  for  the  nominal  price  {q). 
But  *'  a  sale  by  a  member  of  a  corporation  to  the  corporation  itself 
is  in  every  sense  a  sale  valid  in  equity  as  well  as  in  law  " ;  and 
such  a  sale  is  warranted  by  an  ordinary  power  of  sale  (r).  And  a 
director  of  a  company  may  sell  in  his  own  right  to  the  company ; 
and  he  may  vote  as  a  shareholder  at  a  meeting  held  to  ratify  the 
8ale(jf). 

Contracts  affect  the  parties  only ;  a  contract  can  create  no  right  Effect  of 
or  liability  in  a  person  who  is  not  a  party  to  it ;  unless  he  can  to°t^^*  ** 
claim  or  be  charged  through  a  party,  as  in  the  case  of  a  cestui  que  parties. 
trust  claiming  through  a  trustee ;  or  a  principal  claiming  or  being 


m  Miller  t.  Woodfall,  8  E.  &  B.  493  ; 
27  L.  J.  Q.  B.  120  ;  see  Gumm  v.  Tyrie, 
6  B.  &  3.  298  ;  34  L.  J.  Q.  B.  124 ; 
Mercantile  Bank  v.  Gladstonej  L.  R.  3 
Ex.  233  ;  37  L.  J.  Ex.  130. 

(m)  Keith  v.  Burrows,  2  Ap.  Ca.  636  ; 
46  L.  J.  C.  P.  801  ;  Swan  v.  Barber,  6 
Ex.  D.  130  ;  49  L.  J.  Ex.  263. 

(n)  Weguelin  v.  Celliery  L.  R.  6  H.  L. 
286  ;  42  L.  J.  C.  768. 

(o)  Flint  V.  Flemynffy  1  B.  &  Ad.  46 ; 
see  Montgomery  t.  Indemnity  Ass.^   70 

L. 


L.  J.  Q.  B.  46. 

{p)  Bownes  v.  Orazebrook,  3  Mer.  200 ; 
Martinson  v.  Clowes,  21  C.  D.  867 ;  61 
L.  J.  0.  694  ;  see  Henderson  r.  Asttoood, 
(1894)  A.  C.  160. 

{q)  Be  Ambrose  Lake  Co.^  14  0.  D. 
390 ;  49  L.  J.  C.  497. 

(r)  Farrar  v.  Farrars^  40  0.  D.  396 ; 
68  L.  J.  G.  186. 

(»)  North  West  Transport  Co.  v.  Brailt/^ 
12  Ap.  Ca.  689 ;  66  L.  J.  P.  C.  102. 

U 
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Articles  of 
association 
of  oompany. 


Person 
appointed 
to  sne. 


charged  through  an  agent  (^).  A  contract  between  two  persons 
that  one  shall  pay  a  debt  of  the  other  gives  no  right  to  the 
creditor,  unless  he  is  a  party  to  the  contract  (m).  Where  the 
fathers  of  a  newly-married  couple,  by  way  of  post-nuptial  settle- 
ment, agreed  together  that  each  should  pay  a  sum  of  money  to  the 
husband ;  and  fm-ther,  that  the  husband  should  have  "  full  power 
to  sue  the  said  parties  in  any  court  of  law  or  equity  for  the  afore- 
said sums,"  it  was  held  that  the  husband,  being  no  party  to  the 
contract,  could  not  sue  in  his  own  right  {x). — Upon  this  principle  it 
was  held  that  the  articles  of  association  of  a  company  appointing  a 
certain  person  to  be  solicitor  of  the  company,  not  removable  except 
for  misconduct,  operated  by  way  of  contract  between  the  share- 
holders only,  and  gave  no  right  for  the  solicitor  to  sue  for  wrongful 
dismissal  (i/) ;  and  that  articles  of  association  providing  for  the 
payment  of  the  preliminary  expenses  by  the  directors  gave  no 
right  of  action  to  the  promoter  who  incurred  the  expenses ;  unless 
a  fund  was  appropriated  in  trust  against  which  he  could  claim  (s). 

Upon  the  same  principle,  although  one  of  several  parties  to  a 
contract  may  be  thereby  appointed  to  take  proceedings  on  behalf 
of  some  against  other  parties  to  the  contract  (at),  it  is  not  competent 
for  the  parties  to  a  contract  to  nominate  a  person  not  being  a 
party  to  bring  actions  in  his  own  name  on  behalf  of  parties :  as 
where  a  mutual  insurance  association  appointed  a  manager  to  sign 
policies  and  to  demand  and  sue  for  premiums  and  contributions,  it 
was  held  not  admissible  "  to  substitute  a  person  as  nominal  plaintiff 
in  lieu  of  the  person  whose  rights  have  been  violated  "  (^).  This 
rule  has  in  some  instances  been  modified  by  statute ;  thus,  the 
Stannaries  Act,  1869  Q]2  &  33  Vict.  c.  19),  s.  13,  enables  the  purser 
for  the  time  being  of  the  company  to  sue  a  shareholder  for  calls  as 
the  nominal  plaintiff  for  the  company  (c).  Banks  to  which  the 
Joint  Stock  Banking  Companies  Act  (7  Geo.  4,  o.  46)  applies,  must 
prosecute  all  proceedings  at  law  or  in  equity  in  the  name  of  one  of 


(t)  See  antfy  p.  16  ;  post,  pp.  291,  308. 

(«)  Pi'ice  V.  JEtuton,  4  B.  &  Ad.  433  ; 
2  L.  J.  K.  B.  61.  See  Gaftd*/  t.  Gandi^, 
30  C.  D.  67  ;  54  L.  J.  C.  1154 ;  Liily  v. 
ffay$,  5  A.  &  E.  648 ;  6  L.  J.  K.  B.  5. 

(ar)  Tiieddle  v.  AikinHon,  1  B.  &  S. 
893;  SOL.  J.  Q.  B.  265. 

(y)  Eley  v.  Positive  Security  Abs.^  1 
Ex.  D.  88 ;  46  L.  J.  Ex.  451. 

(z)  Melhado  v.  Porto  Al^gre  Ry.^  L.  R. 


9  C.  P.  603 ;  43  L.  J.  C.  P.  263 ;  Be 
Empi'css  Engineering  Co.,  16  C.  D.  126; 
Be  Motherham  Alum  Co.,  25  C.  D.  108; 
63  L.  J.  C.  290. 

(a)  Radenhurnt  v.  Bate$,  3  Bing.  463. 

\b)  Gray  v.  Pearson,  L.  R.  6  C.  P. 
668  ;  Evam  v.  Hooper,  1  Q.  B.  D.  45 ; 
45  L.  J.  Q.  B.  206. 

(r)  See  Eseott  v.  Gray,  47  L.  J.  C.  P. 
606  ;  Exp.  Ashmeady  (1893)  1  Q.  B. 690 ; 
62  L.  J.  Q.  B.  500. 
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the  public  officers  of  the  company  appointed  for  that  purpose  (d),       Gk-  I- 
Under  this  Act  it  is  held  that  though  a  covenant  is  made  to 
covenantees  by  name  on  behalf  of  the  company,  the  action  must 
be  brought  in  the  name  of  the  public  officer  (e). 

The  same  principle  applies  in  equity,  and  "  generally  to  a  bill  Parties  in 
for  a  specific  performance  of  a  contract  the  parties  to  the  contract  ^^^  ^' 
only  are  the  proper  parties ;  and  persons  strangers  to  the  contract, 
and  therefore  neither  entitled  to  the  right  nor  subject  to  the 
liabilities  which  arise  out  of  it,  are  as  much  strangers  to  a  pro- 
ceeding to  enforce  the  execution  of  it  as  they  are  to  a  proceeding 
to  recover  damages  for  the  breach  of  it"  (/).  Accordingly  the 
purchaser  from  a  mortgagor  of  a  mortgaged  estate  may  sue  the 
vendor  for  specific  performance  without  joining  the  mortgagee  as  a 
party,  though  his  concurrence  may  be  necessary  to  the  convey- 
ance {g),  and  a  mortgagee  selling  under  a  power  of  sale  may  sue 
the  purchaser  for  specific  performance  without  joining  the  mort- 
gagor (//). — ^But  if  the  contract  though  in  form  with  a  named  Trnsteeand 
person  is  intended  to  secure  a  benefit  to  another  as  cestui  que  trusty  tmst. 
the  latter  may  sue  in  his  own  right  to  enforce  the  contract.  Thus 
in  a  separation  deed  between  husband  and  wife,  in  which  covenants 
are  made  by  the  husband  with  a  trustee  for  the  benefit  of  the  wife, 
the  wife  is  entitled  to  sue ;  but  a  covenant  by  the  husband  with  the 
trustee  to  provide  for  the  maintenance  of  the  children  does  not  give 
the  children  any  right  to  sue,  or  to  compel  the  tiiistee  to  sue  on 
their  behalf  (/).  Children  are  entitled  to  claim  in  their  own  right 
the  benefits  contracted  for  them  in  the  marriage  settlement  of  the 
parents ;  and  in  the  settlement  upon  the  second  marriage  of  one  of 
the  parents  {k).  Where  two  parties  agree  to  pay  a  sum  of  money 
in  trust  for  a  third  party,  the  latter  may  sue  in  equity  in  his  own 
name  to  enforce  the  contract  between  them(/).  And  a  trustee 
suing  upon  a  contract  on  behalf  of  his  cestui  que  tmst  may  recover 
all  damages  sustained  by  the  latter,  as  if  he  had  sued  in  his  own 
person  (w). 

(d)  See  25  &  26  Vict.  c.  89,  sohed.  3,  (t)  Cotton,  L.  J.,  Gandy  v.  Gandy^  30 

part  2  :  27  &  28  Vict.  o.  32.  0.  D.  67  ;  64  L.  J.  0.  1164.    And  see 

{e\  Chapman  y.  Mihain,  6  Ex.  61 ;  19  Judkins  v.  Judkint^  (1897)  P.   138  ;  66 

L.  J.  Ex.  228;  Steward  v.  Greaves^  10  L.  J.  P.  76. 
M.  &  W.  711  ;  12  L.  J.  Ex.  109.  (k)  Gale  y.  Gale,  6  C.  D.   144  ;    46 

( f)  Cottenham,  L.  C,  Tasker  y.  Small,  L.  J.  G.  809. 
3  M.  &  Gr.  63 ;  5  L.   J.  0.  321 ;  De  {I)  Gregory  v.  TTilliams,  3  Mer.  682 
Moyhion  y.  Money,  L.  R.  2  Ch.  164.  Touche-r.  Metrop,  Warehouse  Co.,  L.  B 

(g)  Taiker  y.  Small,  supra,  6  Ch.  671  ;  see  Empress  Engineering  Co. 


(h)  Corder  y.   Morgan,   18  Vee._344_;       16  C.  D.  125. 
arry  v.  Davey,  2  C.  D.  721  ;  4 
C.  697.    See  Order  XVI.  r.  1 1. 

TJ2 


Harry  v.  Davey,  2  C.  D.  721  ;  45  L.  J.  (m)  Lloyd's  y.  Earper,  16  0.  D.  290 

Order  XVI.  r.  11.  60  L.  J.  0.  141. 
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PARTIES  TO  CONTRACTS* 


Past  II. 

Liabilitj  of 
third  party. 


Although  a  person  oaniiot  be  charged  with  any  liability  upon  a 
contract  to  which  he  is  not  a  party,  he  is  bound  so  far  to  respect 
the  rights  of  the  parties  that  he  may  become  liable  to  an  action  for 
an  injurious  interference  with  the  contractual  relations  created 
between  them  :  as  for  enticing  away  and  harbouring  another  per- 
son's wife  («) ;  or  for  enticing  away,  harbouring,  or  seducing  a 
servant  or  apprentice  (o) ;  or  for  inducing  a  person  to  break  a  con- 
tract of  special  personal  service  to  another ;  as  an  engagement  of  a 
professional  singer  (jc?),  or  an  engagement  for  exclusive  service  in  a 
special  manufacture  (7). 


Indenture 
inter  partem. 


Composition 
deed. 


In  an  indenture  or  deed  made  inter  partes^  the  formal  statement 
of  the  parties  by  name  or  description  impliedly  excludes  any  other 
parties ;  and  those  persons  only  who  are  so  named  or  described  can 
acquire  a  right  or  incur  a  liability,  or  can  sue  or  be  sued  under  the 
deed  (r).  In  an  indenture  of  lease  at  common  law  a  person  not 
named  as  a  party  could  not  sue  upon  the  covenants,  though  expressly 
made  to  him  {a) ;  nor  could  such  person  join  with  parties  in  suing 
upon  the  covenants,  though  expressly  made  to  all  of  them  jointly  {t), 
— Where  a  composition  deed  described  the  parties  of  the  one  part 
as  '^the  several  persons  whose  names  and  seals  are  subscribed 
and  alSxed  in  the  schedule  hereunder  written,  being  creditors 
executing  these  presents,"  it  was  held  that  creditors  who  did  not 
execute  the  deed  were  not  parties  and  could  not  sue  upon  the 
covenants,  though  they  were  expressed  to  be  made  with  all  the 
creditors ;  and  consequently  the  deed  was  not  valid  in  bankruptcy 
against  non-executing  creditors,  who  were  not  upon  equality  with 
the  others  (?/).  But  where  such  deed  is  expressly  made  with  "  all 
the  creditors,"  or  in  terms  including  all  creditors  as  parties,  it  is  so 
far  valid  that  all  the  creditors  can  sue  upon  the  covenants  {x). — 


(«)  Wmsmore  t.  Oreenbank,  Willes, 
677;  see  Fhiip  v.  Squire,  Peake,  115; 
see  20  &  21  Vict.  c.  86,  8.  59. 

{o)  Eager  v.  Gnmtrood,  1  Ex.  64  ;  16 
L.  J.  Ex.  236  ;  £van^  v.  Jralton,  L.  R. 
2  C.  P.  615 ;  36  L.  J.  C.  P.  307 ;  see 
Sykes  y.  Dixon^  9  A.  &  E.  696 ;  8  L.  J. 
Q.  B.  102. 

{p)  Lumley  t.  Gye^  2  E.  &  B.  216  ;  22 
L.  J.  Q.  B.  463. 

(q)  Bowen  t.  Hall^  6  Q.  B.  X>.  333 ; 
60  L.  J.  Q.  B.  305. 

(r)  Co.  Lit.  231  a ;  per  eur,  Storer  v, 
Gordon^  3  M.  &  S.  322  ;  Cheeterjield  Col- 
liery V.  Hatrkint,  3  H.  &  C.  677;  34 
L.  J.  Ex.  121 ;  Ex  p.  Fierey^  L.  R.  9 


Ch.  33  ;  43  L.  J.  B.  9. 

(»)  Berkeley  v.  Hnrdy,  5  B.  &  C.  356. 

(/)  Southampton  t.  Broum,  6  B.  &  C. 

718. 

(m)  Benham  t.  Broadhuret,  3  H.  &  0. 
472 ;  34  L.  J.  Ex.  61 ;  CheeUrJUld  Col- 
liery V.  Hawkins,  eupra ;  Gurrin  v. 
Kopera,  3  H.  &  C.  694 ;  34  L.  J.  Ex. 
128.  And  see  Wood  v.  Slacks  L.  R.  3 
Q.  B.  379. 

(x)  M'Zareft  v.  Baxter,  L.  R.  2  C.  P. 
569;  36  L.  J.  C.  P.  247;  Isaaee  v. 
Green,  L.  R.  2  Ex.  352 ;  36  L.  J.  Ex. 
253 ;  eeeEx  p.  Milne^  22  Q.  B.  D.  695 ; 
58  L.  J.  Q.  B.  333. 
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An  exception  was  made  to  the  above  rule  by  the  Act  to  amend  the       On.  I. 
law  of  real  property  (8  &  9  Vict.  o.  106)  enacting,  sect.  5,  "  that  Covenants 
under  an  indenture,  executed  after  the   let  October,  1845,  an  I!!?!!?*^^ 
immediate  estate  or  interest  in  any  tenements  or  hereditaments, 
and  the  benefit  of  a  condition  or  covenant  respecting  any  tenements 
or  hereditaments  may  be  taken,  although  the  taker  thereof  be  not 
named  a  party  to  the  same  indenture."     But  he  must  be  a  person 
existent  at  the  time  and  capable  of  taking  the  benefit  {y). 

Where  a  covenant  is  made  in  the  form  of  a  deed  poll,  which  does  Deed  poll, 
not  contain  any  formal  statement  of  parties,  the  covenantee  appears 
as  a  party  merely  from  the  name  or  description  of  him  in  the 
covenant ;  and  it  is  sufficient  if  he  is  ascertained  in  that  manner  (2). 
Policies  of  insurance  are  commonly  made  in  the  form  of  a  deed 
poll,  in  which  the  insurers  covenant  to  pay  the  loss  to  the  insured 
without  specifying  the  covenantee  by  name ;  and  the  persons  in 
fact  interested  in  the  insurance  and  on  behalf  of  whom  it  is  made 
ore  entitled  to  sue  upon  the  covenant  («).  But  in  the  case  of  a 
deed  poD,  as  with  an  indenture,  the  covenantee  or  obligee,  accept- 
ing the  contract,  must  take  it  subject  to  all  the  conditions  and 
provisoes  expressed  in  the  deed  respecting  it  (6). 

A  simple  contract  in  writing  expressed  to  be  made  inter  partes  simple 
also  presumptively  excludes  other  paities  than  those  named  or  ^oii^racfc 

,..  .  11'     Ml      inter  parUs, 

described  as  such  ;  and  parol  evidence  is  not  in  general  admissible 
to  alter  the  effect  of  the  written  instrument  (c).  But  with  simple 
contracts,  whether  in  writing  or  not,  except  bills  of  exchange  and 
promissory  notes,  if  the  actual  parties  are  agents  for  others  whose 
names  do  not  appear,  extrinsic  evidence  is  admissible  in  order  to 
entitle  the  principal  to  the  benefit  of  the  contract  on  the  one  hand, 
or  to  charge  him  with  the  liability  on  the  other  (d). 

The  parties  to  a  deed  or  other  written  contract  may  be  designated  Designation 
by  their  proper  names  ;  or  by  the  name  of  a  firm  or  of  a  company,  ^tion  o^ 
or  of  a  class,  or  by  other  sufficient  description,  and  it  is  then  a  parties, 
question  of  fact  to  identify  the  person  by  the  description  (e) .     As 

(y)  Jesael,  M.  R.,  Kehey  v.  Dodd,  62  9  Q.  B.  328 ;  43  L.  J.  Q.  B.  131  ;  ante, 

L.  J.  C.  39.  pp.  92,  93. 

(r)  See  ante,  p.  93.  {e)  Jiobimon  v.  Rudkins,  26  L.  J.  Ex, 

(a)  Sunderland  Marine  Ins.  v.  Kearney^  66. 

16  Q.  B.  925 ;  20  L.  J.  Q.  B.  417  ;  pce  {d)  Bickham  v.  Lrake^  11  M.  &  W. 

Great  Britain  Steamship  Ins.  v.  Wyllie,  316  ;  12  L.  J.  Ex.  486  ;  and  see  S.  C,  2 

22  Q.  B.  D.  710  ;  68  L.  J.  Q.  B.  614 ;  H.  L.  C.  679  ;  9  E.  R.  1213;  see  pott, 

Ocean  Ins.  t.  Leslie,  22  Q.  B.  D.  722.  Pt.  II.,  Chap.  II.,  Sect.  II. 

(b)  MacdmaldY.  Law  Union  Ins.,  L.  R.  {e)  See  ante,  p.  138. 
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Paet  II.  in  a  deed  purporting  to  be  made  with  a  corporation,  which  in  fact 
consists  of  one  or  more  persons  carrying  on  business  under  that 
name  (/) ;  or  a  contract  made  with  "  the  C.  Eifle  Corps,"  consist- 
ing of  all  the  members  of  a  company  of  volunteers  {g).  So  where 
a  person  uses  the  name  of  a  nominal  partner,  or  where  he  trades 
in  the  name  of  himself  and  son  (A) ;  or  where  two  or  more  persons 
use  the  name  of  one  of  them  (/) ;  it  becomes  a  question  of  fact  who 
is  the  person  described  in  the  contract.  The  same  person  may 
trade  under  two  different  names,  and  he  is  then  equally  chargeable 
with  contracts  made  under  each ;  and  there  can  be  no  preference 
against  his  assets  between  them  (k). — A  person  may  be  bound  by 
a  contract  made  in  a  mistaken  or  assumed  name ;  and  may  be 
charged  with  it  in  an  action  upon  sufficient  allegation  and  proof  of 
identity  (/).  Where  a  person  purchased  shares  in  a  company  and 
executed  the  transfer  deed  and  registered  the  shares  in  an  assumed 
name,  he  was  held  to  be  the  contracting  party  and  liable  to  be 
placed  upon  the  list  of  contributories  in  his  own  name  (m)  ;  but 
not  in  a  case  where  the  purchaser  of  the  shares  used  another 
person's  name  with  the  intention  of  vesting  the  shares  in  that 
person  (n). — The  parties  to  a  contract  may  be  sufficiently  described 
as  "  the  creditors  "  of  a  person  (o) ;  or  as  "  the  executors  "  of  a 
person ;  and  then  all  the  executors  who  prove  become  parties  (/>). 
In  a  contract  of  sale  the  vendors  may  be  sufficiently  described 
within  the  Statute  of  Frauds  isis  "  the  proprietors  "  of  the  property 
sold,  because  they  may  be  identified  by  that  description  (q) ;  or  as 
"  the  trustee  under  a  trust  for  sale "  (r) ;  but  the  description  of 
**  vendors  "  was  held  not  to  be  a  sufficient  description,  because  it 
left  it  quite  open  to  parol  evidence  to  show  who  was  the  party 


(/)  Maugham  v.  Sharpe,  17  C.  B.  N.  S. 
443;  34  L.  J.  C.  P.  19;  Simmons  v. 
Woodward,  {lSd2)  A.  C.  100 ;  61  L.  J.  C. 
252. 

iff)  Cross  V.  Williams,  7  H.  &  N.  675  ; 
31  L.  J.  Ex.  145. 

(A)  Spttrr  V.  Cass,  L.  R.  5  Q.  B.  656 ; 
39  L.  J.  Q.  B.  249 ;  Kell  v.  Nainby,  10 
B.  &  C.  20;  Teedy,  Elworthy,  l>Eafit, 
210. 

(i)  Cooke  V.  Seeky^  2  Ex.  746;  17 
li.  J.  Ex.  36. 

{k)  Banco  de  Portugal  v.  Waddell,  6 
Ap.  Ca.  161 ;  49  L.  J.  B.  33. 

(/)  Gould  V.  Barnes,  3  Taunt.  504; 
explained  in  Williams  t.  Bryant,  6 
M.  &  W.  447  ;  9  L.  J.  Ex.  47 ;  Janes  v. 


Whiilread,  11  C.  B.  406 ;  20  L.  J.  C.  T. 
217  ;  see  ante,  p.  138. 

(m)  Richardson^ s  case,  L.  R.  19  Eq. 
688 ;  44  L.  J.  C.  252. 

(«)  Williams'  ease,  1  C.  D.  676;  45 
L.  J.  C.  48  ;  i2r  London  ^  Bombay  Bank, 
18 CD.  581;  60 L.  J.  C.  657;  Coventry's 
case,  (1891)  I  Ch.  202  ;  60  L.  J.  C.  186. 

(o)  See  anU,  p.  292. 

{p)  Hood  v.  Lord  Barringion,  L.  R.  6 
Eq.  218 ;  McClean  v.  Kennard,  L.  R.  9 
Ch.  336  ;  43  L.  J.  C.  323. 

(q)  Bossiter  v.  Miller,  3  Ap.  Ca.  1124 ; 
48  L.  J.  C,  10 ;  Jarrett  v.  Hunter y  34 
C.  D.  182;  66L.  J.  C.  141. 

(r)  Catling  v.  King,  46  L.  J.  C.  384  ; 
5  C.  D.  660. 
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selling  (s).    In  an  ordinary  policy  of  marine  insurance  the  parties       Ch.  I. 
are  described  as  ^^  the  afisured/'  meaning  the  persons  interested  in 
the  named  ship  (f). 

Several  persons  may  join  as  party  to  a  contract  on  the  one  part  Joint  parties, 
or  on  the  other ;  that  is  to  say,  in  respect  of  the  same  debt  or 
liability  several  persons  may  join  in  the  character  of  debtor,  or  in 
the  character  of  creditor.  In  such  cases  the  persons  who  are  jointly 
party  to  the  contract,  whether  as  joint  debtors  or  as  joint  creditors, 
though  they  may  have  several  interests  relatively  to  one  another, 
are  united  in  interest  relatively  to  the  other  party. — "  Where  Joint  debtors, 
several  persons  make  a  joint  contract,  each  is  liable  for  the  whole, 
although  the  contract  be  joint."  For  if  one  of  the  joint  contrac- 
tors be  charged  separately  in  an  action,  whether  upon  a  joint  bond 
or  covenant  or  upon  a  simple  contract,  he  cannot  say  that  the  bond 
was  not  his  deed,  nor  that  he  did  not  promise ;  consequently 
"  proof  of  the  joint  contract  is  sufficient  to  sustain  the  allegation 
that  one  contracted,  and  therefore  there  is  no  variance"  (u).  So 
where  several  of  joint  contractors  are  sued  jointly  omitting  others  ; 
and  accordingly,  "  if  the  obligee  proceed  upon  a  joint  bond,  there 
is  no  difference  between  suing  tico  only  of  three  joint  obligors,  and 
om  only  of  two  joint  obligors"  (r).  And  an  action  on  a  bill  of 
exchange  against  three  defendants  charging  them  as  acceptors  is 
supported  by  proof  of  a  bill  drawn  upon  and  accepted  by  them 
jointly  with  another  person  (y). 

But  **  it  is  the  right  of  persons  jointly  liable  to  pay  a  debt  to  Non-joinder 
insist  upon  being  sued  together  "  (s).  At  common  law  if  one  of  debtor, 
joint  contractors  was  sued  alone  he  might  plead  in  abatement  of 
the  writ  the  non- joinder  of  the  other  parties  jointly  liable  with  him. 
This  was  the  only  mode  of  taking  the  objection,  and  by  pleading  to 
the  merits  of  the  action  the  objection  of  non-joinder  was  waived  {a). 
— ^Now  under  the  Judicature  Acts,  by  the  joint  effect  of  Order  XXT, 
r.  20',  and  Order  XVI.  r.  11,  no  objection  can  be  taken  by  way  of 
plea  in  abatement,  but  the  names  of  improper  parties  may  be 
struck  out,  and  of  necessary  parties  added,  by  way  of  amendment. 

(g)  PotUr  T.  Duffield,  L.  R.   18  Eq.  4 ;  {x)  Cabell  v.  Vaughany  1  Wms.  Saund. 

43  L.  J.  C.  472.  475,  n.  (4). 

(/)  Great    Britain    Steamship  Ast,   v.  {y)  Mountstephenr.  Brooke ^I'B.  k  Aid,, 

Wyllie,  22  Q.  B.  D.  710  ;  68  L.  J.  Q.  B.  224. 

614.  (2)  Cairns,  L.  C,  KtndallT.  Hamilton, 

(«)  Abbott,  J.,  Richards  v.  Heather,  1  4  Ap.  Ca.  516  ;  48  L.  J.  C.  P.  705. 

B.  &  Aid.   35  ;  per  cur.  King  v.  Hoare,  {a)  Cabell  v.  Vaughan,  1  "Wms.  Saund. 

13  M.  &  W.  605 ;  14  L.  J.  Ex.  29.  461. 
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Pabt  II. 


Execution 
agaiuHt  joint 
contractor. 


Surviving 
liability 
upon  death 
of  joint 
debtor. 


Liability  of 
survivor  in 
equity. 


A  defendant  has  now  the  same  right  to  have  an  alleged  joint  con-' 
tractor  joined  as  he  had  at  common  law  under  a  plea  in  abate- 
ment (^). — The  judgment  and  writ  of  execution  charge  all  the 
defendants  jointly,  and  the  whole  amount  may  be  levied  against 
one  separately ;  consequently  each  joint  contractor  becomes  ulti- 
mately liable  to  the  creditor  for  the  whole,  and  not  only  for  his 
proportionate  part,  though  the  contract  be  joint  (A).  But  he  is 
presumptively  entitled  to  contribution  from  the  joint  contractors, 
and  therefore  it  is  material  for  him  to  have  them  joined  in  the 
same  action  and  bound  by  the  same  judgment  (t).  Upon  this 
piinciple  joint  shareholders  in  a  company,  upon  a  winding  up, 
become  liable  as  contributories,  each  for  the  whole  amount  of  calls, 
and  not  proportionally  according  to  their  number ;  though  they 
may  be  liable  for  conti'ibution  inter  so  (m). 

Upon  the  death  of  one  of  several  joint  contractors,  the  legal 
liability  under  the  contract  devolves  on  the  survivors;  and  the 
representative  of  the  deceased  cannot  be  sued  at  law  either  alone 
or  jointly  with  the  survivors.  Consequently  the  whole  legal 
liability  ultimately  devolves  upon  the  last  surviving  contractor, 
and  after  his  death  upon  his  representatives  (or).  So  the  liability 
of  joint  shareholders  in  a  company  upon  the  death  of  one  survives 
to  the  other;  and  the  representative  of  the  deceased  cannot  be 
charged  (^).  And  upon  this  principle  a  release  made  to  the 
executor  of  a  deceased  joint  obligor  is  inoperative,  because  upon 
his  death  the  debt  survived  against  the  others  (s). — The  liability  in 
equity  presumptively  follows  the  legal  form  of  the  contract  in  this 
respect,  and  devolves  exclusively  upon  the  survivors  or  survivor ; 
for  "  where  the  obligation  exists  only  by  virtue  of  the  contract,  its 
extent  can  be  measured  only  by  the  words  in  which  it  is  con- 
ceived "  (a).  But  there  may  be  equitable  grounds  for  treating  the 
liability  as  several  as  well  as  joint,  and  for  holding  the  estate  of 
the  deceased   contractor  liable ;    as  where  the  intention  of  the 


ig)  PUUy  V.  Robinson,  20  Q.  B.  D.  165 ; 
67  L.  J.  Q.  B.  54. 

(A)  Mansfield,  C.  J.,  Bird  v.  Randall, 
1  W.  Bl.  388 ;  Kenyon,  C.  J.,  Berries 
Y.  Jamieson,  5  T.  R.  556 ;  S.  P.  Land 
Credit  Co,  v.  Fermoy,  L.  R.  6  Ch.  323 ; 
39  L.  J.  C.  477. 

(t)  See  ante,  p.  46. 

(«)  Cunninghame  t.  Glasgow  Bank,  4 
Ap.  Ca.  607  ;  Oilletpie  t.  Glasgow  Bank, 
4  Ap.  Ca.  632. 


(x)  Richards  v.  Heather,  1  B.  &  Aid. 
29  ;  Colder  v.  Rutherford,  3  B.  &  B.  302. 

(y)  HiWs  ease,  L.  R.  20  £q.  585  ;  44 
L.  J.  C.  423. 

iz)  Ashbee  v.  Fidduek,  1  M.  &  W.  664  ; 
5  L.  J.  Ex.  251. 

(a)  Sumner  v.  Powell,  2  Mer.  30  ;  T.  & 
R.  423  ;  Rawstone  v.  Farr,  3  Ross.  539 ; 
Wilmer  v.  Curreg,  2  De  G.  &  Sm.  347  ; 
Richardson  v.  Norton,  6  Beav.  185 ;  12 
L.  J.  G.  333 ;  Kendall  v.  Hamilton,  4 
Ap.  Ca.  504  ;  48  L.  J.  Q.  B.  705. 
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parties  was  that  the  contraot  should  be  joint  and  several,  and  it  Ch.  I. 
was  drawn  as  joint  only  by  mistake ;  or  where  there  were  ante- 
cedent  several  liabilities  which  could  be  enforced  in  equity  inde- 
pendent of  the  joint  instrument  (6).  The  contracts  of  partners, 
which  are  presumptively  joint  in  law,  are  joint  and  several  in 
equity,  in  that  creditors  are  allowed  to  prove  against  the  estate  of 
a  deceased  partner,  and  if  necessary  to  take  proceedings  for  the 
administration  of  his  estate,  as  a  consequence  of  the  equitable 
principle  that  between  partners  there  is  no  survivorship  of  the 
partnership  estate  (r).  Whilst  the  partners  are  living  and  the 
partnership  continues  a  joint  contract  is  treated  in  equity  as  at 
law,  as  joint  according  to  its  terms ;  so  that  a  judgment  recovered 
in  an  action  against  one  of  the  partners  discharges  the  liability  of 
the  others  as  against  the  creditor  (e/).  And  a  lease  to  joint 
lessees  with  joint  covenants  by  them,  will  not  be  treated  as  several 
in  equity,  after  the  death  of  one,  merely  because  they  were  partners 
and  used  the  premises  for  partnership  purposes  (e). 

Where  the   contract  is  made  with  several   persons   as   joint  Joint 
creditors,  they  must  all  join  in  suing  as  joint  plaintiffs.     Joint  °"^'^"- 
covenantees  may  join  in  suing,  though  they  have  not  all  or  any  of 
them  in  fact  executed  the  deed ;  for  their  acceptance  of  it  is  pre- 
sumed if  nothing  appear  to  the  contrary  (/).      But  if  the  contract 
purports  and  is  intended  to  be  made  with  certain   covenantees 
jointly,  the  disagreement  or  disclaimer  of  one  or  more  of  them,  to 
which  the  covenantor  is  not  also  a  party,  does  not  convert  it  into  a 
contract  with  the  others  or  entitle  them  to  sue  (g).     Where  a  con- 
tract of  sale  purported  to  be  made  with  certain  named  persons  as 
vendors,  some  only  of  whom  signed  it,  it  was  held  that  those  who 
signed  could  not  sue  alone  for  specific  performance  (h).      Nor  can 
one  of  joint  covenantees  assign  his  right  to  sue  to  the  other,  so  as 
to  entitle  him  to  sue  alone  («). — If  one  of  joint  creditors  is  omitted  Non- joinder 
as  plaintiff  and  the  action  proceeds  to  trial,  there  is  a  variance  ciwUtor. 

{b)  Simpson  v.    Vaughan,  2  Atk.  31  ;  74. 
see  Raicitofie  v.  Parr^  tupra.  (/)  Cabell  t.  Vaughan,  1  Wms.  Sannd. 

.   (c)  Re  HodgMn,   31   C.   D.    177  ;    65  477,  n.  (4) ;  Rose  v.  FouUon,  2  B.  &  Ad. 

L.  J.  0.  241 ;  Re  McRae,  25  C.  D.  16  ;  822. 

63    L.    J.    C.    1132  ;    see  Beresford  v.  (ff)  Fetrie  v.  Bury^  3  B.   &  C.   363; 

Browning,  1  C.  D.  30  ;  45  L.  J.  C.  D.  WethereU  v.    LangstoHy   1   Ex.    634  ;  17 

36.  L.  J.  Ex.  338. 

{d)  Kendall  ▼.  Sam  lion,  supra.  (A)  Hormby  v.  Bird,  38  L.  J.  0.  244. 

le)  Clarke  v.  Bickers,  14  Sim.  639  ;  see  (i)    Per   eur,    WethereU    v.    Langston, 

Exp.  Corbett,  14  C.  D.  122  ;  49  L.  J.  B.  supra. 
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Pabt  II.  between  the  contract  charged  and  that  appearing  in  fact,  which, 
unless  amended,  is  ground  for  a  nonsuit  or  adverse  verdict  (k).  At 
common  law  the  objection  of  the  non- joinder  of  a  co-plaintifE 
might  also  be  taken  by  demurrer  or  by  a  plea  in  abatement. 
Now  under  the  Judicature  Acts,  the  court  or  a  judge  may  amend 
the  misjoinder  or  non- joinder  of  parties  at  any  stage  of  the  pro- 
ceedings ;  but  no  person  can  be  added  as  plaintiff  without  his  own 
consent  in  writing  thereto  (/). 
Death  of  TJpon  the  death  of  one  of  several  joint  creditors  the  legal  right 

join  c  r.  ^£  action  remains  in  the  survivors,  who  must  plead  the  joint  con- 
tract according  to  the  fact,  with  an  averment  of  the  death ;  and 
upon  the  death  of  the  last  survivor,  it  devolves  upon  his  personal 
representative  (m).  By  the  Conveyancing  Act,  1881,  s.  60,  a 
contract  or  obligation  under  seal  made  with  two  or  more  persons 
jointly  to  pay  money  or  to  do  any  act  to  them  or  for  their  benefit 
shall  imply  an  obligation  to  do  the  act  to  or  for  the  benefit  of  the 
survivors  of  them,  and  to  any  other  person  to  whom  the  right  of 
action  devolves ;  but  only  so  far  as  a  contrary  intention  is  not  ex- 
pressed.— In  equity  the  survivor  having  obtained  payment  may  be 
accountable  to  the  executor  of  the  deceased,  as  is  in  general  the  case 
with  mortgages  made  to  several  persons  jointly,  though  the  right 
to  the  debt  survives  at  law  yet  in  equity  they  are  presumptively 
entitled  in  equal  shares  (^?)  ;  accordingly  the  representative  of  a 
deceased  mortgagee  is  a  necessary  party  to  a  foreclosure  or  re- 
demption (o) ;  unless  the  money  is  expressed  to  be  advanced  upon 
a  joint  account,  which  rebuts  the  presumption  as  between  the 
mortgagees  and  the  mortgagor,  and  vests  the  right  of  suit  in  the 
survivor  {p)» 


Survivor 
accountable 
in  equitj. 


Joint  and 

several 

oontracta. 


Several  persons  may  bind  themselves  concurrently  for  the  same 
debt  or  matter,  so  that  the  creditor  can  claim  the  whole  debt  or 
performance  against  each  debtor  separately ;  or  one  person  may 


{k)  Cabell  v.  Vaughan,  1  Wms.  Saund. 
477,  n.  (4) ;  Guidon  v.  RobsoHy  2  Camp. 
302  ;  Chanttr  ▼.  Leete,  6  M.  &  W.  698  ; 
9  L.  J.  Ex.  327. 

(/)  Order  XVI.  rr.  11,  12 ;  Frickerv. 
Van  Grutten^  (1896)  2  Ch.  649  ;  65  L.  J. 
C.  823. 

(m)  And^tofi  v.  Martindale,  1  East, 
497 ;  Jeli  Y.  Douglas,  4  B.  &  Aid.  374  ; 
Attwood  V.  Raltenbury,  6  Moo.  579  ; 
Bellingham  v.  Clark,  1  B.  &  S.  332. 


(n)  SUedB  v.  SteedB,  22  Q.  B.  D.  637  ; 
58  L.  J.  Q.  B.  302 ;  Re  Jackson,  84  0.  D. 
732  ;  66  L.  J.  C.  593. 

{o)  Petty  V.  Styward,  1  Ch.  Rep.  31 ; 
Viekers  v.  Covcell,  1  Bear.  629. 

(p)  ConveTancing  Act,  1881,  8.  61  ; 
Re  llarman  and  Vxbridge  Ry.,  24  C.  D. 
720  ;  62  L.  J.  C.  808  ;  PwceU  y.  Brod- 
hurst,  (1901)  2  Ch.  160;  70  L.  J.  O. 
687. 
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bind  himBelf  to  each  of  several  persons  for  the  same  debt  or  Ch.  I. 
matter,  so  that  each  can  separately  claim  the  whole  debt  or  per- 
formance. The  special  character  of  such  contracts  is  the  identity 
of  the  debt  or  matter ;  so  that  the  payment  or  performance  by  one 
of  the  several  debtors,  or  to  one  of  the  several  creditors,  discharges 
all  the  contracts.  Such  contracts  occur  in  guarantees,  where  a 
principal  debtor  and  sureties  become  severally  bound  to  the  creditor 
for  the  debt  or  matter  guaranteed,  and  payment  by  one  discharges 
all  as  against  the  creditor;  though,  as  between  themselves,  the 
sureties  who  are  compelled  to  pay  may  recover  the  amount  from 
the  principal  debtor,  or  a  proportionate  part  of  it  from  the  other 
sureties  (q). 

Several  persona  may  also  enter  into  concurrent  contracts  respect-  joint  and 
ing  the  same  matter,  binding  themaelveB  Joint  It/  as  one  party,  and  ^^^^ 
also  severally  as  separate  parties ;  in  which  case,  besides  the  one 
joint  contract,  there  are  also  as  many  several  contracts  as  there  are 
separate  parties ;  the  debt  or  matter  of  the  contract  being  one  and 
the  same  in  all  the  contracts  thus  made.  Thus  a  joint  and  several 
promissory  note  by  several  makers  is  equivalent  to  a  joint  note, 
and  as  many  distinct  separate  notes  as  there  are  makers ;  upon 
which  the  holder  may  sue  separately  (r).  And  upon  bankruptcy 
of  joint  and  several  debtors  the  creditor  is  entitled  to  prove  against 
their  joint  estate  and  the  separate  estate  of  each  («).  Consequently, 
where  several  persons  covenanted  by  deed  jointly  and  severally  to 
several  persons  jointly,  and  one  of  the  persons  appeared  as  party 
on  both  sides ;  it  was  held  that,  though  the  joint  covenant  was 
void  on  that  account,  and  the  several  covenant  of  that  party  was 
also  void,  yet  the  several  covenants  of  the  other  parties  were  dis- 
tinct covenants  and  not  thereby  affected  (^). — But  it  is  a  rule  of  joint  and 
law  that  a  contract  cannot  be  made  by  any  words  however  strong  several 

.   .  I.     1  .  creditors. 

jomt  and  several  on  the  part  of  the  covenantees  or  promisees,  in 
respect  of  one  and  the  same  matter  so  as  to  entitle  them  to  sue  both 
jointly  and  severally  ;  because  "  an  interest  could  not  be  granted 
jointly  and  severally."  Hence  the  same  covenant  cannot  be  treated 
as  joint  or  several  at  the  option  of  the  creditors ;  they  must  be 

{q)  See  ante,  p.  46  ;  post,  p.  304.  par.    18 ;   £x  p.   Ron&f/y   supra  ;  Ex  p, 

(r)  Beeeham  v.  Smith,  E.  B.  &  E.  442  ;  Stone,  L.  R.  8  Ch.  914  ;  42  L.  J.  B.  16  ; 

27  L.  J.  Q.  B.  267;  Owen  v.  Wilkinson,  Ex  p.  Berner,  66  L.  J.  C.   153  ;  Ex  p. 

5  C.  B.  N.  8.  626 ;  28  L.  J.  C.  P.  3  ;  Sheppard,  19  Q.  B.  D.  8i  ;  56  L.  J.  Q.  B. 

Ex  p.   Honey,   L.    R.   7   Ch.    178 ;    41  338.      And  see   Banco    de    Portugal  v. 

L.  J.  B.  9.     See  BIUa  of  Exchange  Act,  Waddell,  5  Ap.  Ca.  161 ;  49  L.  J.  B.  33. 

1882,  8.  85.  (0  Bose  v.  Poulton,  2  B.  &  Ad.  822 ; 

(«}  Bankrupicj  Act,   1883,  Bched.  2,  see  Beeeham  v.  Smith,  supra. 
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PabtII.  entitled  either  jointly  only  or  severally  only(M). — Under  the 
Judicature  Acts,  Order  XVI.  r.  1,  "  All  persons  may  be  joined  as 
plaintiffs  in  whom  the  right  to  any  relief  claimed  is  said  to  exist, 
whether  jointly,  severally  or  in  the  alternative."  And  by  r.  6, 
^^  the  plaintiff  may,  at  his  option,  join  as  parties  to  the  same  action 
all  or  any  of  the  persons  severally,  or  jointly  and  severally,  liable 
on  any  one  contract  including  parties  to  bills  of  exchange  and 
promissory  notes.*'  Misjoinder  or  non-joinder  of  parties  is  matter 
of  amendment  (.r). 


Construotion 
of  contracts 
as  to  joint 
and  several 
liability. 


Constmotion 
according  to 
interest. 


Where  two  or  more  persons  join  in  contracting,  the  question 
whether  they  do  so  jointly^  or  severallyy  or,  in  the  case  of  debtors, 
jointly  and  severally^  depends  upon  the  intention  expressed  in  the 
contract ;  and  some  lules  have  been  laid  down  for  the  construction 
of  contracts  in  this  respect : — With  respect  to  the  liability  of  two 
or  more  persons,  a  written  contract  is  construed  according  to  the 
primary  meaning  of  the  words  used.  If  the  writing  purports 
simply  that  the  parties  bind  themselves  or  covenant,  without  more, 
the  obligation  or  covenant  is  joint  only  and  not  several  (y).  If  it 
purports  that  they  bind  themselves  or  covenant  severally,  the 
liability  is  several  only  (s).  If  it  purports  that  they  bind  them- 
selves jointly  and  severally,  or  bind  themselves  and  each  of 
them,  or  covenant  for  themselves  and  each  of  them,  using  both 
joint  and  several  words,  the  liability  is  both  joint  and  several  (a). 
The  proper  form  of  a  joint  and  several  obligation  is  said  to 
be,  "  We  bind  ourselves,  our  heirs,  executors,  and  administrators, 
and  each  of  us  bindeth  himself,  his  heirs,  executors,  and  adminis- 
trators "(6).  Where  a  document,  as  a  guarantee  or  promissory 
note,  is  signed  in  the  name  of  a  firm,  and  also  in  the  names  of  the 
several  individual  members  of  the  firm,  it  presumptively  creates  a 
joint  liability  of  all,  and  a  several  liability  of  each ;  otherwise  the 
signatures  of  the  individual  members  would  have  no  effect  (c). — 
If  the  language  of  the  contract  is  ambiguous,  and  not  exclusive  of 


(u)  EceleHtm  t.  CUpahant,  1  Wms. 
Saund.  162,  167  ;  Bradbume  y.  Botfield^ 
14  M.  &  W.  673;  14  L.  J.  Ex.  330; 
Keightley  v.  Wataon,  3  Ex.  716;  18 
L.  J.  Ex.  339. 

(x)  Ante,  p.  298,  n.  (/)• 

(v)  Copland  v.  Laporte^  3  A.  &  E.  517  ; 
White  V.  Tyndall,  13  Ap.  Ca.  263  ;  67 
L.  J.  P.  C.  114. 

(r)  Matthetcaan'a  case^  6  Co.  22  b ;  Ue 


V.  Nixon,  1  A.  &  E.  201  ;  3  L.  J.  K.  B. 
160. 

(a)  Bums  v.  Bryan,  12  Ap.  Ca.  184. 

(b)  Eceleaton  v.  Cfip»ham,  1  Wms. 
Sannd.  164,  n.  (b).  And  see  Convey- 
ancing Act,  1881,  8.  59. 

{e)  Ex  p.  Harding,  12  C.  D.  664  ;  48 
L.  J.  B.  116 ;  Exp,  Honey,  L.  R.  7  Ch. 
178;  41  L.  J.  B.  9. 
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an  intention  of  contracting  in  either  form,  the  intention  may  be  Ch.  I. 
derived  from  the  interests  and  relations  of  the  parties  {d).  Thus 
where  a  bond  was  executed  in  the  terms  *'  we  bind  ourselves  and 
each  of  us  for  himself  for  the  whole  sum  of  1,000/.  each,"  it  was 
construed  according  to  the  object  and  context  of  the  bond  to  con- 
stitute a  several  bond  of  each  and  not  a  joint  bond  (e).  A  covenant 
in  a  lease  by  the  lessee  and  a  surety  that  they  would  pay  the  rent, 
and  further  that  the  lessee  would  repair,  the  covenant  weis  held  to 
be  joint  according  to  the  words  both  as  to  the  rent  and  as  to  the 
repair  (/).  In  a  lease  to  two  as  tenants  in  common,  at  a  single 
rent,  the  covenant  by  the  lessees  "  for  themselves,  their  executors, 
administrators  and  assigns,  that  they  or  one  of  them  would  pay  the 
rent "  was  taken  to  be  joint  according  to  the  words  and  not  to  be 
severed  by  the  several  interests  (g). — ^Where  a  contract  purports  and  Condition  of 
is  intended  to  be  the  joint  contract  of  several  persons,  of  whom  one  aU°i™ng!* 
or  some  only  execute  it,  the  execution  is  presumptively  conditional 
upon  all  the  persons  executing  it  as  intended,  and  it  is  not  binding 
until  all  have  executed  {h).  '^  In  such  a  case,  unless  there  is  some- 
thing special,  the  man  who  had  become  so  severally  bound,  has  a 
right  to  have  that  bond  delivered  up  ;  for  his  intention  was  not  to 
become  a  mere  several  obligor,  but  to  be  a  joint  and  several  obligor, 
and  the  rights  are  different  both  at  law  and  equity ;  for  if  he  is 
only  a  several  obligor  he  has  no  remedies  over  against  any  one ; 
but  if  he  is  a  joint  and  several  obligor  or  only  a  joint  obligor,  there 
is  a  right  of  contribution  against  the  other  sureties  in  equity  "  (i) .  A 
joint  and  several  continuing  guarantee,  after  the  death  of  one  of 
the  sureties,  continues  as  a  several  guarantee  of  the  survivor  for 
advances  subsequently  made  under  it  (A). — In  debts  implied  in  law  implied 
for  money  paid  or  obtained  by  wrong  or  fraud  there  is  no  division  contracts, 
of  liability  between  the  wrongdoers ;  every  person  participating  in 
the  wrong  is  liable  to  make  good  the  whole.  They  may  be  sued 
jointly  or  severally ;  and  in  the  case  of  a  partnership  matter  or 
joint  estate  benefited  by  the  transaction,  recovery  may  be  had 
against  the  joint  estate,  though  all  the  partners  or  joint  owners  did 


(d)  EeeUston    v.    CHpshamf    1    Wms.  {i)  "Eldoiaylj.C.t  Und^hillv.  Eoncoody 
Saund.  162.  10  Ves.  226  ;  see  Me  Clean  v.  Kennard^ 

(e)  Collins  v.  Frossw,  1  B.  &  C.  682.  L.   R.   9   Ch.   336 ;  43  L.  J.  C.   323  ; 
(/)  Copland  Y.  LaporUyS  A,  &E,6\7.  Bonser  ▼.    6'ojp,  4  Beav.   379;  Evans  v. 

•   (sf)   White  Y.  Tt/ndalltUA]^.Cs^.26^;  Bre^nridge,    8    D.    M.    &    G.    100;    26 

67  L.  J.  P.  C.  114.  L.  J.  C.  334. 

ih)  Latch  V.  TFedlake,  11  A.  &  E.  969  ;  (A)  Beckett  v.  Addyman,  9  Q.   B.  D. 

9  L.  J.  Q.  B.  201 ;  see  ante,  p.  126.  783  ;  61  L.  J.  Q.  B.  697. 
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not  participate  in  the  wrong  (/).     A  similar  rule  applies  to  the 
liability  of  trustees  arising  from  a  breach  of  trust  (w). 

As  to  the  rights  of  two  or  more  persons  as  creditors,  a  contract 
with  several  persons,  in  respect  of  the  same  matter,  cannot  bj 
any  words  be  made  so  as  to  entitle  them  both  jointly  and 
severally  (w) ;  and  the  general  rule  is  that  the  contract  will  be 
construed  to  be  joint  or  several  according  to  the  interests  of 
the  parties,  if  the  words  are  capable  of  that  construction,  or 
even  if  they  are  not  inconsistent  with  it;  the  contract  will  be 
joint  if  the  interest  be  joint,  and  it  will  be  several  if  the  interest 
be  several  (o). — Accordingly  in  a  conveyance  of  an  estate  ^to 
several  persons  jointly,  the  covenants  for  title,  though  expressed 
to  be  made  with  the  grantees  and  with  each  of  them,  follow 
the  interest  and  are  joint  and  not  several,  the  words  "with 
each  of  them"  being  taken  as  surplusage;  and  in  a  convey- 
ance of  several  estates  to  several  persons,  covenants  for  title 
expressed  in  similar  terms  follow  the  intei*est  and  are  several  and 
not  joint  (p).  In  a  grant  of  two  annuities  to  two  persons  severally, 
a  covenant  with  them  to  pay  the  annuities,  though  expressed  as  a 
joint  covenant,  was  construed  to  be  several  according  to  the 
interests;  and  the  executor  of  one  who  had  died  was  entitled 
to  sue(g).  Where  money  was  advanced  by  a  trustee  upon  a 
mortgage,  to  which  the  cestui  que  trust  was  made  a  party,  and  the 
covenant  to  repay  the  money  was  expressed  to  be  made  with  the 
trustee,  "  and  also  as  a  distinct  covenant "  with  the  cestui  que 
trust;  it  was  held  that  the  covenant  was  joint,  because  the  trustee 
had  no  separate  beneficial  interest  (/•).  And  it  seems,  generally, 
that  if  any  of  the  parties  named  as  covenantees  have  no  separate 
interest,  the  covenant  must  be  taken  as  joint  in  order  to  include 
them ;  because  it  cannot  be  taken  as  separate  in  some  only  to  the 
exclusion  of  others  («).     So  a  bond  or  covenant  or  agreement  made 


(0  £x  p,  Adamson,  8  C.  D.  807 ;  47 
L.  J.  0.  103 ;  see  ante^  p.  48. 

(m)  Se  Oxford  Building  Soe.,  36  C.  D. 
602 ;  66  L.  J.  C.  106 ;  Leeds  Estate  Co, 
V.  Shepherd,  36  C.  D.  787  ;  67  L.  J.  C. 
46 ;  Blyth  v.  Fladgate,  (1891)  1  Ch.  337 ; 
60  L.  J.  C.  66. 

(n)  Ante,  p.  300. 

(o)  Eceletton  y.  Cliptham,  1  Wms. 
Sannd.  162  ;  Maddon  v.  Ayer»^  1  E.  &  £. 
118;  28  L.  J.  Q.  B.  105;  White  v. 
TyndaU,  13  Ap.  Ca.  263 ;  66  L.  J.  P.  0. 
114. 


(p)  8lingsby*s  ease,  6  Co.  18  b;  see 
mile  V.  Zadbroke,  7  Han.  ft  G.  218 ;  13 
L.  J.  C.  P.  122. 

{q)  Withers  v.  Bireham,  3  B.  ft  0. 
264. 

(r)  Hopkinson  v.  Lee,  6  Q.  B.  964  ;  14 
L.  J.  Q.  B.  101. 

(«)  Bradhume  v.  BotJUld,  14  M.  ft  W. 
669  ;  14  L.  J.  Ex.  330  ;  see  WakeJIeU  y. 
Broivn,  9  Q.  B.  209 ;  16  L.  J.  Q.  B.  379 ; 
Magnay  y.  Edwards,  13  C.  B.  479;  22 
L.  J.  C.  P.  170. 
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with  two  or  more  persons  to  pay  a  sum  of  money  to  one  of  them  is       Ch.  I. 
joint ;  and  upon  the  death  of  the  person  in  whom  only  the  benefi- 
cial interest  is,  it  survives  to  the  other  obligees  (t). — ^If  tenants  in  Covenants 
common  join  in  making  a  lease  for  years  reserving  an  entire  rent,  ^^^on*" 
they  must  join  in  suing  for  the  rent  and  upon  the  covenant  to  pay 
the  rent ;  but  if  they  lease  their  respective  shares  with  separate 
reservations  of  rent,  they  must  sue  separately  («).    Upon  covenants 
to  repair  or  for  other  matters  concerning  the  entire  reversion  of  the 
premises,  they  must  join  in  suing  in  respect  of  their  common 
interest ;  and  upon  the  death  of  one  of  the  tenants  in  common  his 
representative  must  join  with  the  survivors  in  suing  for  breaches 
of  such  covenants  subsequent  to  the  death  (j*).     If  tenants  in 
common  join  in  selling  their  respective  shares,  the  contract  to  pay 
them  the  purchase-money  is  several  in  interest,  and  each  may  sue 
for  his  own  share  (^).     But  if  persons  having  several  interests  in  a 
subject  of  sale  join  in  selling  without  apportionment  of  their 
interests  in  the  price  they  must  all  join  in  suing  upon  the  con- 
tract of  sale  (s). — Contracts  with  partners  are,  in  general,  joint  by  Contracts 
reason  of  their  joint  legal  interest  in  the  partnership  assets,  and  withpartnerR. 
all  the  partners  must  join  in  suing  at  law ;  upon  the  death  of  one 
the  right  survives  with  the  joint  interest,  and  the  survivor  alone 
can  sue ;  but  he  is  accountable  in  equity  to  the  representative  of 
the  deceased  partner  (a).    Upon  the  sale  of  a  partnership  business, 
upon  the  terms  of  paying  to  each  partner  the  amount  of  his  sepa- 
rate share,  each  partner  may  sue  alone  (i).     Where  partners  in  a 
business  engaged  an  assistant  upon  the  terms  that  he  would  not  at 
any  time  carry  on  the  same  business  at  the  same  place,  it  was  held 
that  the  partners  had  a  joint  interest  in  the  restrictive  agreement 
during  the  partnership,  and  several  interests  after  dissolution  of 
the  partnership,  with  several  rights  of  action  for  a  subsequent 
breach  (e). — Upon  a  joint  employment  of  an  agent  all  the  prin-  Joint 
cipals,  or  the  survivors  of  them,  must  join  in  suing  {d).     And  o™alenT^&c 
'*  if  two  tenants  in  common  make  a  bailifP,  and  one  of  them  dieth. 


{t)  Andtratm    y.   Martindale^   1   East, 
497 ;  Souiheote  v.  Hoare,  3  Taunt.  87 
and  see  Conyeyancing'  Act,  1881,  s.  60. 

(tf)  Litt.  8.  316 ;  Powit  ▼.  Smith,  6  B 
&  Aid.  8-50 ;  and  see  Wilkinnn  y.  Hall^ 
1  Bing.  N.  C.  713  ;  4  L.  J.  C.  P.  204. 

(r)  Foley  v.  Addenbrooke,  4  Q.  B.  197 
12  L.  J.  Q.  B.  163 ;  Thompson  y.  Sake- 
tciU,  19  C.  B.  N.  8.  713  ;  35  L.  J.  C.  P 
18. 

{y)  James  v.   Emery,  8  Taunt.  246; 


5  Price,  533. 

(z)  Chanter  y.  Zeese,  5  M.  &  W.  698  ; 
9  L.  J.  Ex.  327  ;  Jutty  y.  Phosphate  Co,, 
L.  R.  3  C.  P.  139 ;  37  L.  J.  C.  P.  73. 

(a)  Martin  y.  Crompe,  1  Ld.  Raym. 
340;  3  Seton,  Decrees,  1793. 

{h)  Jones  y.  Robinson,  1  Ex.  454 ;  17 
L.  J.  £x.  36. 

(e)  Palmer  y.  MalUt,  36  C.  D.  411 ;  57 
L.  J.  C.  226. 

(rf)  Martin  y.  Crompc,  supra* 
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Part  II.  the  survivor  shall  have  the  action  of  account,  for  the  action  was 
joint"  (e).  Where  the  owners  of  a  ship  in  several  shares  jointly 
employed  a  broker  to  sell  it,  it  was  held  that  they  must  all  join  to 
sue  the  broker  for  the  purchase-money  (/).  Where  a  master  of  a 
ship  or  a  ship^s  husband  contracts  with  the  owners  to  make  an 
account  of  the  profits  and  divide  the  amount  amongst  the  several 
owners,  the  interest  and  right  of  action  of  each  owner  is  several  (.^). 
But  here,  as  in  partnership  transactions,  there  is  an  equitable  right 
to  an  account  (A). 


Rights  of 
joint  parties 
inter  m. 


Principal 
and  surety. 


The  rights  and  liabilities  of  persons  who  have  contracted  jointly 
or  severally,  as  between  themselves,  depend  upon  the  relation  in 
which  they  stand,  and  the  agreement  upon  which  they  have  joined 
in  the  contract.  Where  two  or  more  persons  join  in  contracting 
debts  for  the  benefit  of  all,  as  for  goods  supplied  or  for  work  done, 
though  each  may  be  liable  for  the  whole  to  their  creditor,  yet  as 
between  themselves  they  would  presumptively  be  bound  to  con- 
tribute rateably,  and  upon  the  death  of  one  his  representative 
would  remain  liable  to  the  others  {i).  Thus  partners  who  have 
jointly  contracted  for  the  benefit  of  the  firm,  as  between  them- 
selves, are  liable  and  entitled  according  to  their  agreed  shares  in 
the  partnership  (A). 

In  contracts  of  guarantee  and  suretyship,  the  principal  debtor 
and  the  sureties  are  usually  all  made  debtors,  jointly  and  severally, 
in  equal  degree  to  the  creditor,  who  may  recover  the  whole  debt 
against  all  or  any  of  them.  But  as  between  themselves,  the 
principal  is  solely  liable ;  and  if  a  surety  is  called  upon  by  the 
creditor  to  pay  any  part  of  the  debt,  he  becomes  entitled  to  an 
indemnity  in  full  from  the  principal  debtor  (l).  As  between  the 
sureties,  if  one  of  them  is  called  upon  to  pay  more  than  his  share 
of  the  debt,  he  becomes  entitled  to  claim  a  rateable  contribution 
from  the  others  (m).  Under  the  Judicature  Acts,  Order  XVI. 
r.  48,  in  an  action  by  the  creditor  against  a  surety  the  defendant 
may  bring  in  as  third  party  the  principal  debtor  or  a  co-surety  for 
the  purpose  of  claiming  indemnity  or  contribution;  the  added 


{e)  Co.  Lit.  198  a. 

(/)  Satsall  V.  Grijith,  2  C.  &  M.  679 ; 
3  li.  J.  Ex.  191. 

(^)  Owstott  y.  Ogle,  13  East,  538; 
Servante  v.  James,  10  B.  &  0.  410. 

(A)    Vanner  v.  Frost,  39  L.  J.  C.  626. 

(i)  Ttr    cur.    Prior    v.    Hembrotr,    8 


M.  &  W.  889 ;  10  L.  J.  Ex.  371 ;  see 

ante,  p.  45. 

{k)  See  ante,  p.  297,  n.  (r). 

11)  Ante,  p.  45. 

[m)  Ante,  p.  46 ;  see  Ward  v.  Xat. 
M.  of  Knc  Zealand,  8  Ap.  Ca.  755;  52 
Xi.  J.  P.  C.  65. 
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party  may  then  defend  the  action,  and  is  bound  by  the  judgment  (w) .       Oh.  I. 
Unless  brought  in  as  a  party  he  is  not  bound  by  the  proceedings, 
and  may  afterwards  dispute  the  debt  (o). 

A  surety  who  is  compelled  to  pay  the  debt,  becomes  entitled  to  Rig^t  of 
the  benefit  of  all  the  remedies  and  securities  which  the  creditor  has  Becorities. 
against  the  principal  debtor,  whether  the  surety  knew  of  them  or 
not  at  the  time  of  contracting  (p) ;  including  all  securities  which 
the  creditor  may  have  acquired  since  the  time  of  contracting  (q)  ; 
and  all  securities  which  the  creditor  may  have  against  a  co-surety  (r). 
A  surety  is  also  entitled  to  all  securities  which  any  co-surety  may 
have  acquired  from  the  principal  debtor  (»).     But  the  principal 
creditor  is  not  entitled  to  the  benefit  of  all  counter-bonds,  or  col- 
lateral security  given  by  the  principal  debtor  to  a  surety  (t).     A 
surety  has  also  the  right  to  require  the  debtor  to  sue  the  principal 
debtor  as  soon  as  the  debt  is  due ;  and,  if  he  refuses,  to  pay  it  him- 
self, and,  upon  giving  indemnity  for  costs,  to  sue  the  debtor  and 
enforce  all  securities  against  him  in  the  right  and  name  of  the 
creditor  («/). — ^Upon  the  above  principle  a  surety  for  the  price  of 
goods  sold,  on  paying  the  price  to  the  seller,  becomes  entitled  to  his 
lien  upon  the  goods  for  the  price  ;  and  it  seems  also  to  his  right  of 
stoppage  in  transitu  (x).     The  indorser  of  a  bill  as  surety  for  pay- 
ment by  the  acceptor  is  entitled  to  securities  deposited  by  the 
acceptor  with  the  holder  (y).     A  surety  having  paid  a  judgment 
obtained  against  himself  and  co-sureties  may  enforce  it  against  the 
co-sureties  for  contribution  in  the  name  of  the  creditor  without  an 
actual  assignment ;  and  he  is  entitled  to  all  the  priorities  which 
the  creditor  would  have  had  (z).     And  upon  the  same  principle,  in 
the  case  of   the  bankruptcy  of  the  principal  debtor  the  surety 
becomes  entitled  to  stand  in  the  place  of  the  creditor  to  claim  a 


(«)  Witham  v.  Vune,  49  L.  J.  0.  242 ; 
CalietuUr  v.  Wallingford,  63  L.  J.  Q.  B. 
669. 

(o)  Ex  p.  Young ^  17  C.  D.  668;  60 
L.  J.  C.  824. 

(p)  Bering  v.  WxnehiUea^  1  Cox,  318  ; 
2  Wh.  &  T.  L.  C.  635;  and  see  the 
Hercantile  Law  Amendment  Act,  1866, 
B.  6. 

(g)  Tearl  v.  Beacon^  I  Be  G.  &  J.  461 ; 
26  L.  J.  C.  761  ;  Campbell  v.  RothweU^ 
47  L.  J.  C.  P.  144 ;  Forbes  v.  Jackson, 
19  CD.  616;  61  L.  J,  C.  690. 

(r)  See  Ward  v.  Nat,  £k.  of  New 
Zealand,  8  Ap.  Ca.  765 ;  62  L.  J.  P.  G. 
65. 

(*)  Steel  T.  Bixvn,  17  0.  D.  825 ;  50 


L.  J.  G.  591  ;  Atkifts  v.  Aretdecknej  24 
G.  D.  709 ;  63  L.  J.  C.  102 ;  Berridge 
V.  Berridge,  44  0.  D.  168 ;  69  L.  J.  O. 
633. 

(0  Ite  Walker,  (1892)  1  Ch.  621  ;  61 
L.  J.  G.  234. 

(w)  See  notes  to  Rees  v.  Berringion, 
2  Ves.  J.  540  ;  2  Wh.  &  T.  L.  G.  568. 

(:r)  Imperial  Bank  y.  London  and  St. 
Katherine  Bocks,  6  G.  D.  195  ;  46  L,  J. 
G.  335. 

(y)  Buncan  v.  North  and  South  Wales 
Bank,  6  Ap.  Ga.  1 ;  50  L.  J.  G.  355. 

(a)  Re  MeMyn,  33  G.  D.  675  ;  66  L.  J. 
C.  845 ;  Re  Churchill,  39  G.  D.  174  ;  58 
L.  J.  C.  135. 
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dividend  upon  so  muoh  of  the  debt  as  he  is  liable  for  and  has  been 
called  upon  to  discharge  {a)  ;  unless,  being  surety  to  a  limited 
amount  only,  he  has  expressly  agreed  to  allow  the  creditor  to  keep 
the  dividend  upon  the  whole  of  his  debt  (6). — If  the  creditor 
releases  or  lose^  or  depreciates  any  remedies  or  securities  to  which 
the  surety  would  become  entitled  upon  payment  of  the  debt,  the 
surety  is  discharged  from  liability  to  the  amount  by  which  such 
securities  are  lost  or  depreciated  (c).  If  a  security  becomes  value- 
less without  default  of  the  creditor,  as  a  policy  of  insurance  which 
the  debtor  allows  to  lapse,  the  surety  is  not  discharged  (rf).  Mere 
forbearance  of  the  creditor  to  sue  the  debtor  is  immaterial,  though 
the  Statute  of  Limitations  has  run  against  it,  because  the  surety 
himself  might  have  paid  off  the  debt  and  sued  in  name  of  the 
creditor  (e).  And  the  creditor  is  entitled  to  give  up  his  securities 
to  the  trustee  in  bankruptcy  of  the  debtor,  in  order  to  prove  for  his 
whole  debt,  without  discharging  the  sureties  (/). 

If  the  creditor  has  notice,  at  the  time  of  contracting  or  after- 
wards, that  persons  who  join  as  co-debtors  to  him  stand  in  the 
relation  of  principal  and  surety  to  one  another,  he  is  bound  in 
equity  to  regard  the  rights  of  the  surety  so  far  as  to  abstain  from 
any  dealing  with  the  principal  debtor  which  might  prejudicially 
affect  the  position  of  the  surety.  And  if  the  creditor  under  such 
circumstances  agrees  with  the  debtor  for  any  material  alteration  of 
the  debt  or  duty  guaranteed,  as  by  extending  the  time  of  payment, 
varying  the  mode  of  accounting  or  the  like,  without  the  consent 
of  the  surety  and  without  reserving  his  rights,  the  surety  is  dis- 
charged (^).  In  such  cases*' if  it  is  not  self-evident  that  the 
alteration  is  unsubstantial,  or  one  that  cannot  be  prejudicial  to  the 
surety,  the  court  will  not,  in  an  action  against  the  surety,  go  into 
an  inquiry  into  the  effect  of  the  alteration  "  ;  the  surety  being  the 
sole  judge  whether  he  will  remain  liable  (A).    And  even  if  the 


(a)  ffohon  v.  Basi,  L.  R.  6  Oh.  792 ; 
Grav  V.  Seekham,  L.  B.  7  Ch.  680 ;  46 
L.  J.  C.  281. 

{b)  Midland  Banking  Co,  v.  Chambers, 
L.  R.  4  Ch.  398  ;  38  L.  J.  C.  478 ; 
Ellis  y.  Emmanuel,  1  Ex.  D.  157;  46 
L.  J.  Ex.  25  ;  Ex  p.  National  Provincial 
Bank,  17  C.  D.  98. 

(<?)  Pearl  v.  Deacon,  1  D.  &  J.  461  ;  26 
L.  J.  C.  761 ;  Wulff  v.  Jay,  L.  R.  7 
Q.  B.  756 ;  41  L.  J.  Q.  B.  322 ;  sed 


Taylor  y.  New  South  Wales  Bank,  11  Ap. 
Ca.  696 ;  65  L.  J.  P.  C.  47. 

(d)  Bainbow  y.  Juggins,  5  Q.  B.  D. 
422  ;  49  L.  J.  Q.  B.  718. 

{e)  Carter  v.  While,  26  C.  D.  666 ;  64 
L.  J.  C.  138. 

(/)  Bainbow  y.  Juggins,  supra, 

Q)  Bees  y.  Berrington,  2  Ves.  jnn. 
640  ;  2  Wh.  &  T.  L.  C.  660 ;  see  post. 
Ft.  IV.,  Chap.  I. 

(A)  Cotton,  L.  J.,  Holme  y.  BrunskUl, 
3  Q.  B.  D.  495  ;  47  L.  J.  Q.  B.  610. 
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relation  of  principal  and  surety  is  first  created  by  agreement       Ch.  I. 
between  the  oo-debtors,  and  without  the  concurrence  of  the  creditor, 
it  will,  merely  by  being  brought  to  his  notice,  affect  his  rights 
against  them  as  originally  contracted  (z). 

(i)  Mouse  T.  Bradford  Banking  Co.y  (1894)  A.  0.  586  ;  63  L.  J.  C.  890. 
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Delegation  of  authority — ^agency  not  involving  a  discretion — 
employment  of  sub-agent 320 

Revocation  of  agency — authority  coupled  with  interest — notice  of 
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PabtII.  a  person  capable  of  contracting  may  in  general  appoint  an  agent 
Appointment  to  contract  for  him.  It  is  not  necessary  that  the  agent  should  be 
of  agent.  capable  of  contracting  in  his  own  right  in  order  to  bind  the 
principal ;  an  infant  or  a  married  woman  may  act  as  agent ;  but 
an  agent  must  be  capable  of  contracting  in  his  own  right  in  order 
to  become  responsible  to  his  principal  for  the  proper  execution  of 
the  agency,  so  far  as  such  responsibility  depends  upon  contract  (a). 
— "  The  burden  of  proof  is  on  the  person  dealing  with  anyone  as 
an  agent,  through  whom  he  seeks  to  charge  another  as  principal. 
He  must  show  that  the  agency  did  exist,  and  that  the  agent  had 

{a)  Co.  Lit.  62  a  ;   Tfatkim  v.  Hwrr,  2       15  C.  D.  216  ;  49  L.  J.  C.  756 ;  Kitiq  v. 
Stark.  368 ;  James,  L.  J.,  ReD'Angibau^      Bcllord^  1  H.  &  M.  343 ;  32  L.  J.  C.  646, 
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the  authority  he  assumed  to  exercise,  or  otherwise  that  the  prin-       Ch.  II. 
cipal  is  estopped  from  disputing  it "  (ft). 


In  contracts  under  seal,  the  authority  to  execute  for  a  party  to  Contracts 
the  deed  must  be  given  by  an  instrument  also  under  seal ;  which  ^  ®' 
is  commonly  called  a  power  or  letter  of  attorney  {c)  ;  and  if  the 
deed  is  disputed,  the  authority  must  be  proved  as  well  as  the 
execution  under  it ;  but  an  admission  of  the  principal  that  it  is  his 
deed  dispenses  with  further  evidence  (c?).  The  memorandum  of 
association  of  a  company  is  not  a  deed,  though  it  has  a  statutory 
effect  as  a  deed,  and  it  may  be  executed  by  an  agent  without 
authority  under  seal  (<?). 

In  contracts  not  under  seal,  no  particular  form  of  appointment  Contracts 
is  generally  necessary.      By  the  Statute  of  Frauds,  sects.  1  and  3,  ^^l!™  ^' 
relating  to  the  creation,  assignment,  and  Surrender  of  leases  and  statute  of 
estates  and  interests  in  land,  it  is  required  that  agents  shall  be  Frauds. 
"  thereunto    lawfully    authorised    by    writing."      By    sect.    4 
of  the  same  statute,  and  sect.  4  of  the  Sale  of  Goods  Act,  1893, 
though  there   is   required  a  memorandum  in  writing  signed  by 
the  party  or  Lis  agent,  it  is  sufficient  that  the  agent  be  "  thereunto 
lawfully  authorised"  (/). 

An  agency  may  be  created  in  express  terms,  by  writing  or  by  Presumptive 
parol ;  or  it  may  be  presumed  from  the  circumstances  and  conduct  *^®°^y' 
of  the  parties ;  and  "  where  one  has  so  acted  as  from  his  conduct  to 
lead  another  to  believe  that  he  has  appointed  someone  to  act  as  his 
agent  and  knows  that  that  other  person  is  about  to  act  on  that 
behalf,  then,  unless  he  interposes,  he  will  in  general  be  estopped 
from  disputing  the  agency,  though  in  fact  no  agency  really 
existed "  (g).  Thus,  if  a  person  sends  goods  to  an  auction 
room,  or  to  a  repository  for  sale,  or  to  a  factor  or  broker 
whose  business  it  is  to  sell  such  goods,  he  is  presumed  to 
authorise  a  sale  (h).  A  wharfinger  or  warehouseman  whose  busi- 
ness is  the  custody  of  goods  only  has  no  apparent  authority  to  sell 
goods  deposited  with  him  (e) ;  but  the  deposit  of  goods  at  a  ware- 

{b)  lA.  Cranworth,  Pole  v.  Leask,  33  (/)  See  ante,  p.  185. 

L.  J.   C.    155;  Thwnas  v.  Edwards,   2  ig)  Ld.    Cranworth,    Pole   v.    Leoik, 

M.  &  W.  215.  supra. 

(c)  Berkeley  ^^Sardy,  6  B.  &  C   355  ^^^  EUenborough,  C.  J.,  Pickering  v, 

79^1  3%^j"c^a '  ''•  ^'  ^'  '•       ^-*'  ''  ^«*'  '' 


L 


(<•)  Re    Whitley,   32   C.   D.   337 ;    55  (t)  Cole  v.  North  Western  Bank,  L.  R. 

.  J.  C.  640.  10  C.  P.  354  ;  44  L.  J.  C.  P.  233. 
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house  in  the  name  of  a  person  as  apparent  owner  would  raise  a 
presumption  of  authority  to  sell  (k).  So  an  authority  or  agency 
may  be  presumed  from  previous  dealings  of  the  principal ;  as  the 
paying  of  hills  or  cheques  which  purported  to  be  signed  by  an 
agent  on  his  behalf  (/) ;  or  buying  and  selling  goods  through  a 
person  professedly  acting  as  his  agent;  and  in  such  cases  the 
agency  is  presumed  to  continue  until  notice  is  given  to  the  con- 
trary (m). 

An  agency  may  be  presumed  or  implied  from  the  relation  of  the 
parties ;  as  in  the  case  of  a  wife  who  has  a  presumptive  authority 
during  cohabitation  to  act  as  agent  for  the  huSband  in  domestic 
matters;  and  when  separated  under  certain  circumstances  is  in- 
vested by  law  with  an  authority  to  pledge  his  credit  for  her 
maintenance  (n). — So  the  relation  of  partners  imports  a  general 
agency  in  each  partner  with  reference  to  the  partnership  busi- 
ness (o). — In  the  mere  relation  of  master  and  servant  there  is  no 
general  authority  in  the  servant  to  bind  the  master  by  contracts 
on  his  behalf;  so  that  if  a  man  sends  his  servant  with  ready 
money  to  buy  goods,  and  the  servant  buys  upon  credit,  the  master 
is  not  chargeable.  But  the  master  is  bound  by  his  usual  mode  of 
dealing  with  others  through  his  servant ;  so  if  a  servant  usually 
buy  for  his  master  upon  credit,  and  takes  up  things  for  his  own 
use  in  his  master's  name,  the  master  is  liable  (p).  And  the  master 
would  be  bound  by  receiving  goods  bought  for  him  on  credit,  with 
notice  of  the  credit  (q). 

In  some  exceptional  cases  an  authority  is  implied  in  law  from 
the  necessity  of  the  occasion  to  contract  on  behalf  of  the  person 
whose  interest  is  concerned.  The  master  of  a  ship,  upon  a  neces- 
sity arising  during  the  voyage,  becomes  authorised  to  pledge  the 
credit  of  the  owner  for  repEiirs,  and  for  such  supplies  and  services 
as  are  necessary  for  the  prosecution  of  the  voyage ;  and  even  to 
sell  the  ship  or  the  cargo  (r).     And  a  common  carrier  by  land, 


(A)  Henderson  v.  WiHiams,  (1896)  1 
Q.  B.  521 ;  64  L.  J.  Q.  B.  308. 

(0  Tteicott  V.  Flinn,  9  Bing.  19;  1 
L.  J.  C.  P.  145  ;  Ll^ellyn  v.  Winck- 
tcorlh,  13  M.  &  W.  598 ;  14  L.  J.  Ex. 
329  ;  8ee  Davidson  v.  Stan  lei/ ^  2  Man.  &  G. 
721 ;  Hoqarth  v.  Wherleij,  L.  R.  10  C.  P. 
630 ;  44  L.  J.  C.  P.  330.  And  see  Bills 
of  Exchange  Act,  1884,  s.  91. 

(w»)  Trucman  v.  Lodety  II  A.  &  E. 
589  ;  9  L.  J.  Q.  B.  165  ;  Pole  v.  Lea»k, 
33  L.  J.  C.  155. 


(n)  See  post,  Pt.  II.,  Chap.  III., 
Sect.  III. 

(o)  See  posty  Pt.  II.,  Chap.  II., 
Sect.  III. 

(p)  Stubbing  t.  Hcintz,  1  Peake,  66; 
Rivshtf  T.  SearUtty  3  Esp.  76 :  Summers 
T.  Soiomorty  7  E.  &  B.  879 ;  26  L.  J.  Q.  B. 
301  ;  TTrighe  ▼.  (?/y»,  (1902)  1  K.  B. 
745;  71  L.J.  K.  B.  497. 

{g}  Boulton  v.  HiHersden^  1  Ld.  Raym. 
225  ;  3  Salk.  234. 

(r)  See  pott,  Pt.  II.,  Chap.  II., 
Sect.  III. 
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upon  on  emergency  happening,  becomes  agent  by  necessity  for  the 
owner  to  take  care  of  the  goods,  and  to  pledge  his  credit  for  that 
purpose  (s).  The  exigency  of  a  railway  accident  was  held  not  to 
authorise  a  stationmaster  of  the  company  to  engage  a  surgeon  to 
attend  wounded  passengers;  and  the  surgeon  haying  attended 
under  such  circumstances  cpuld  not  recover  his  charges  from  the 
company  {t).  But  the  general  manager  of  a  railway  company  has 
authority  to  engage  a  medical  man  on  behalf  of  the  company,  to 
attend  a  servant  of  the  company  injured  by  an  accident  on  their 
railway  (m). — By  the  law  merchant,  upon  the  necessity  of  the  case 
any  person  may  accept  or  pay  a  bill  of  exchange  attpra  protest^  for 
the  honour  of  the  drawer,  and  may  charge  him  with  indenmity  as 
if  he  had  given  authority  to  do  so  {x). 

Where  a  person  professes  to  contract  as  agent  for  a  principal  Ratification 
without  having  authority,  the  principal  is  not  bound ;  but  by  a  ^1^^^ 
subsequent  ratification  of  the  authority  he  may  become  bound,  to 
the  same  extent  and  with  the  same  consequences  as  if  the  con- 
tract had  been  originally  made  with  his  authority :  as  expressed  in 
the  maxim,  ^^  omnia  ratihabitio  retrotrahitur  et  mandato  (eqvipara- 
tur  "  (//).     By  acting  upon  the  contract,  and  in  some  cases  by  mere 
acquiescence  or  not  disavowing  it  within  a  reasonable  time,  he  is 
taken  to  ratify  it  {z)  ;  but  ratification  must  be  based  upon  a  full . 
knowledge  of  the  facts,  or  upon  evidence  of  a  clear  intention  to 
adopt  the  act  of  the  agent  in  any  event  (a). — The  principal  may 
also  claim  the  benefit  of  a  contract  professedly  made  on  his  behalf, 
although  it  was  made  without  his  knowledge  {h).    And  in  the  case 
of  a  policy  of  insurance  made  without  authority  on  behalf  of 
another,  and  a  loss  supervening,   the  principal  may  claim  the 
benefit  of  the  policy  after  notice  of  the  loss  (c). — The  subsequent  Ratification 
ratification  of   the  agency  is  sufficient  to  satisfy  the  Statute  of  ^^^^  Statute 
Frauds,  which  requires  signature  by  the  party  or  "  by  his  agent 


(»)  G.  y.  Ey,  V.  SwaffieUl,  L.  R,  9 
Ex.  132;  43L.  J.  Ex.  89. 

(0  Cox  T.  Midland  By,,  3  Ex.  268 ;  18 
L.  J.  Ex.  65. 

(m)  Walker  v.  G,  W.  Ry.,  L.  B.  2  Ex. 
228  ;  36  L.  J.  Ex.  123.  And  see  Langan 
V.  G.  W.  Ry.,  30  L.  T.  173. 

(x)  Bills  of  Exchange  Act,  1882, 
88.  65—68. 

(y)  Broom,  Legal  MaximB,  7th  ed. 
£86,  656. 

(z)  Bigg  V.  Strong,  3  8m.  &  G.  692 ; 
affirmed  4  Jur.  N.  8.  983  ;  6  W.  R.  636. 

(a)  Levis  v.  Read,  13  H.  &  W.  834  ; 


14  L.  J.  Ex.  295 ;  Freeman  v.  Rosher, 
13  Q.  B.  780;  18  L.  J.  Q.  B.  340; 
Banque  Jacques  Cartier  v.  Banque 
d^Epargne,  13  Ap.  Ca.  Ill;  57  L.  J. 
P.  C.  46 ;  Powell  v.  Smith,  L.  R.  14 
Eq.  85;  41  L.  J.  C.  734.  See  Ex  p. 
Badman  and  Bosanqttet,  45  CD.  16  ;  58 
L.  J.  C.  813  ;  Afarsh  v.  Joseph,  (1897)  1 
Ch.  213;  68  L.J.  C.  128. 

{lA  Aneona  v.  Marks,  7  H.  &  N.  686 ; 
31  L.  J.  Ex.  163. 

(e)  Hagedorn  v.  Oliverson,  2  M.  &  8. 
485 ;  Williams  v.  North  China  Ins,,  1 
Q.  B.  D.  767. 
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thereunto  lawfully  authorised"  (rf).  Subsequent  ratifioation  is 
sufficient  and  dispenses  with  proof  of  prior  authority,  though  the 
prior  authority  is  required  to  be  given  in  writing,  or  under  seal  (e). 
The  better  opinion  would  seem  to  be  that  the  doctrine  of  ratifica- 
tion does  not  apply  where  the  act  alleged  to  be  adopted  amounts 
to  a  crime  (/).  But  where  the  alleged  principal  has  by  his  words 
or  conduct  induced  a  third  person  to  change  his  position,  he  may 
become  liable,  although  the  agent  has  been  guilty  of  a  crime  (^7). 

The  principle  of  ratification  only  applies  where  the  agent  has 
professed  to  contract  for  the  person  who  afterwards  ratifies,  but  a 
mere  intention  to  contract  on  behalf  of  a  third' party,  but  without 
his  authority,  is  not  sufficient  (h) . 

It  is  also  necessary  that  the  professed  principal  should  be  in 
existence  and  ascertained  at  the  time  of  the  contract  made,  in  order 
that  the  ratification  of  a  then  existing  agency  may  be  possible ; 
a  contract  purporting  to  be  made  on  behalf  of  a  proposed  company 
not  then  in  existence  is  void  and  incapable  of  ratification  by  the 
company  as  afterwards  incorporated  (/).  And  the  contracts  of 
promoters  on  behalf  of  a  proposed  company,  to  pay  the  preliminary 
expenses  of  formation,  cannot  be  made  binding  by  the  company 
when  formed  by  mere  ratification,  without  a  new  contract  to  that 
effect  {k).  But  the  special  Act  of  the  company  may  authorise  the 
payment  of  such  expenses  and  may  render  the  payment  obliga- 
tory (/). — The  principal  must  also  be  capable  of  mating  the  con- 
tract in  order  to  be  able  to  ratify  it ;  and  the  contract  must  be  one 
within  his  capacity  at  the  time  it  is  made  (/«). — But  in  some  cases 
it  is  sufficient  if  the  agent  professes  to  act  for  some  existing  capa- 
city or  interest,  which  is  recognised  in  law,  though  the  person  to 
fill  it  is  not  ascertained  until  afterwards ;  as  in  the  case  of  the 
administrator  of  an  intestate's  estate,  whose  title  upon  appointment 


(d)  Anirt  p.  185. 

{e)  Tupper  v.  Foulkm,  9  C.  B.  N.  S. 
797 ;  40  L.  J.  C.  P.  214. 

(/)  Brook  V.  Hook,  L.  K.  6  Ex.  89 ; 
40  li.  J.  Ex.  60  ;  Vin.  Ab.  Ratihabitio, 
pi.  9;  Bills  of  Exchange  Act,  1882, 
8.  24  ;  see  WtUiams  v.  Bay  ley  ^  L.  R.  1 
H.  L.  200 ;  35  L.  J.  C.  717.  And  see 
Ld.  Blaokbum,  McKenzie  v.  BritUh 
Linen  Co.,  6  Ap.  Ca.  99. 

Oz)  BobartB  v.  Twkcry  16  Q.  B.  600 ; 
20  L.  J.  Q.  B.  270;  Ld.  Blackburn, 
MeKcnzie  y.  BritUh  Linen  Co.,  supra. 

(A)  KeiffhInjT.  Durant,  (1901)  A.  C. 
240;  70  L.J.  K.  B.  662. 


(0  Kelner  v.  Baxter,  L.  R.  2  C.  P. 
174  ;  36  L.  J.  C.  P.  94  ;  Be  Xorthuntbrr- 
land  Hotel  Co.,  33  C.  D.  16  ;  Howard  v. 
Patent  Ivory  Co,,  38  C.  D.  166;  57 
L.  J.  C.  878;  see  Bagot  Tyre  Co.  v. 
Clipper  Tyre  Co.,  (1902)  1  Ch.  146;  71 
L.  J.  C.  168;  LurganU  ease,  (1902)  1 
Ch.  707  ;  71  L.  J.  C.  323. 

(*)  Scott  V.  Ehury,  L.  R.  2  C.  ?.  256 ; 
86  L.  J.  0.  P.  161 ;  Spiller  v.  Far\» 
Skating  Mink,  7  C.  D.  368  ;  Be  Bmpress 
Engitteering  Co.,  16  C.  D.  125. 

U)  Melhado  v.  Forto  Alegre  By.,  L.  B. 
9  C.  P.  603 ;  43  L.  J.  C.  P.  263. 

(m)  Ex  p.  Badman  and  Bosanqttet,  45 
0.  D.  16  ;  68  L.  J.  C.  813. 
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relates  back  to  the  death,  and  who  therefore  can  ratify  a  contract 

made  professedly  on  behalf  of  the  estate  before  his  appointment ; 

but  he  is  not  bound  to  do  so  (w).     And  the  agency  of  a  property 

continued  after  the  death  of   the  owner  professedly   on  behaJf 

of  the  heir,  may  be  ratified  by  the  heir  upon  becoming  ascertained, 

so  as  to  entitle  him  to  claim  rents  previously  collected  (o).     An 

executor  may  ratify  an  act  done  professedly  on  behalf  of  the  estate, 

OS  having  title  by  the  will  from  the  death  of  the  testator.     And  the 

trustee  of  a  bankrupt,  whose  title  when  appointed  vests  by  relation 

from  the  adjudication  of  bankruptcy,  is  enabled  to  ratify  an  act 

done  on  behalf  of  the  estate  before  his  appointment  (»). — ^Upon  Insurance 

the  same  principle,  a  policy  of  insurance  may  be  made  on  behalf  of  person* 

persons  interested,  who  are  not  named  at  the  time  of  effecting  the  interested. 

insurance,  but  who  are  ascertained  tlirough  the  interest  insured  {q). 

But  the  parties  must  be  interested  within  the  meaning  of  the  policy 

and  at  the  time  when  it  was  made  (r). 

The  ratification  relates  back  to  the  original  making  of  the  con-  Katification 
tract  and  confirms  it  from  that  time ;  and  though  the  other  con-  1^**^^^^ 
tracting  party  before  the  ratification  has  withdrawn  his  consent  («). 
And  the  ratification  will  support  an  action  previously  brought  upon 
the  contract  in  the  name  of  the  principal,  though  without  his 
knowledge ;  as  where  bills  were  indorsed  to  a  person  and  delivered 
to  an  agent  who  received  them  on  his  behalf  and  commenced  an 
action  upon  them  in  his  name  as  indorsee,  which  he  adopted  and 
ratified  pending  the  action  (/).  But  before  ratification  takes  place, 
the  unauthorised  contract  may  be  rescinded  by  mutual  agreement 
of  the  agent  and  the  other  contracting  party,  leaving  nothing  for 
a  subsequent  ratification  to  operate  upon(i*). — The  principal  in 
ratifying  the  contract  must  accept  it  in  its  integrity,  he  cannot 
ratify  part  and  repudiate  the  rest  {x).  And  by  affirming  the 
agency  he  becomes  liable  to  the  agent  for  his  commission  and  for 
his  charges  in  carrying  out  the  contract  (y). 


(#0  Foster  v.  Bates,  12  M.  &  W.  226  ; 
13  L.'J.  Ex.  88;  Morgan  v.  Thomas,  8 
Ex.  302 ;  22  L.  J.  Ex.  152 ;  Ex  p. 
fhillips,  19  Q.  B.  D.  234  ;  66  L.  J.  Q.  B. 
619. 

[o)  LtjeU  V.  Kennedy,  14  Ap.  Ca.  437  ; 
59  L.  J.  Q.  B.  268. 

{p)  Willes,  J.,  Kf'lner  v.  Baxter,  L.  R. 
2  C.  P.  184  ;  36  L.  J.  C.  P.  98. 

{q)  liouth  V.  Thompson,  13  East,  274 ; 
Liiccm  T.  Crawford,  2  B.  &  P.  N.  R.  269. 

(»•)  Watson  V.  Swann,  11  C.  B.  N.  S. 
756;  31  L.  J.  C.  P.  210. 


(»)  Bolton  V.  Lambert,  41  C.  D.  295  ; 
58  L.  J.  C.  425.  See  Streh's  ease,  42 
0.  D.  160  ;  68  L.  J.  C.  491  ;  Hx  p.  Bad- 
man  and  Bosanquet,  supra. 

{t)  Aneona  v.  Marks,  7  H.  &  N.  686  ; 
31  L.  J.  Ex.  163. 

(m)  Walter  v.  James,  L.  R.  6  Ex.  124  ; 
40  L.  J.  Ex.  104. 

(x)  Eoiil  V.  Pack,  7  East,  166  ;  Brewer 
V.  Sparrow,  3  B.  &  C.  510. 

(y)  Keay  v.  Fenw'iek,  1  C.  P.  D.  745  ; 
Brxstow  V.  Whitmore,  9  H.  L.  0.  391 ; 
31  L.  J.  C.  467  ;  11  E.  R.  781. 
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The  nature  and  extent  of  authority  of  an  agent  is  defined  either 
by  the  express  terms  in  which  it  is  given,  or  by  the  oircumstances 
or  conduct  from  which  it  is  implied. — The  construction  of  a  power 
of  attorney  and  of  all  written  authorities  is  for  the  court;  and 
where  the  original  document  has  been  lost  and  secondary  evidence 
given  of  the  contents,  the  construction  of  the  contents  so  proved  ia 
for  the  court  (s).     An  authority  given  in  writing  is  presumptively 
contaiued  exclusively  in  the  writing  ;  and  the  general  rule  applies 
that  no  extrinsic  evidence  is  admissible  to  vary  the  writing  (a), — 
Powers  of  attorney  are  construed  with  reference  to  the  special 
purpose  for  which  they  are  expressed  to  be  given ;  and  accordingly 
terms  of  general  authority  are  taken  as  restricted  to  that  pur- 
pose {b),    A  power  of  attorney  in  general  terms,  without  limitation 
of  time,  was  construed  as  limited  by  the  recital  that  the  principal 
was  going  abroad  and  desirous  of  appointing  an  attorney  during 
his  absence  (c).     A  power  of  attorney  given  abroad  to  contract  in 
England  must  be  construed,  as  to  the  authority  given,  according 
to  English  law  (d).    A  general  power  to  receive  all  payments  for 
the  principal  does  not  authorise  the  indorsing  and  negotiating  on 
his  behalf  of  bills  received  in  payment  (e).     A  power  of  attorney 
given   by  an  executor  in   general  terms  to  act  in  the  adminis- 
tration of  the  testator's  estate  does  not  authorise  the  accepting 
of  bills  for  debts  due  from  the  testator,  so  as  to  make  the  exe- 
cutor personally  liable  (/).     But  "authority  given  by  a  power 
of   attorney  necessarily   includes  medium  powers,  though  they 
are  not  expressed,  that  is,  all  the  means  necessary  to  be  used 
in  order  to  obtain  the  accomplishment  of  the  principal  power  "  (g). 
A  power  of  attorney  authorising  the  agent  "  to  charter  a  ship,  and 
generally  to  act  for  and  represent  the  owners  "  was  held  to  authorise 
making  a  charter  party  ^vith  a  warranty  of  the  ship's  class  (/f). 

Agents  are  distinguished  in  respect  of  authority  as  general  and 
particular  or  special  agents.  The  former  expression  includes 
brokers,  factors,  partners,  and  all  persons  employed  in  a  business 
or  filling  a  position  of  a  generally  recognised  character,  the  Qxtent 


(z)  Berwick  v.  llorrfaU,  4  C.  B.  N.  S. 
460;  27L.  J.  C.  P.  193. 

(a)  Uogg  v.  Snaith^  1  Taunt.  347  ;  see 

ante^  p.  U9. 

{b)  Attuood  V.  MunniftaSf  7  B.  &  C. 
278  ;  Marpcr  v.  Godsell,  L.  R.  6  Q.  B. 
442;  39  L.  J.  Q.  B.  185;  Jacobs  v. 
J/om»,71  L.  J.  C.  363;  (1902)  1  Ch.816. 

(c)  Danby  v.  CoutU^  29  C.  D.  600;  64 


L.  J.  C.  677. 

(rf)  Chatenay  v.  BraziUan  Tel,  Co., 
(1891)  1  Q.  B.  79  ;  60  L.  J.  Q.  B.  296. 

{c)  Kogg  v.  Snaithy  1  Taunt.  347  ; 
Murray  v.  Eait  India  Co.,  6  B.  &  Aid.  204. 

(/)  Gardntr  v.  Baillie,  6  T.  R.  691. 

Q)  Huwardr,  BaiUir,  2  H.  Bl.  618. 

(A)  Bouth  Y.  MaemiUany  2  H.  &  C. 
760  ;  33  L.  J.  Ex.  38. 
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of  authority  being  appaurent  from  the  nature  of  the  employment  or      Ch.  IT. 

position ;  the  latter  denotes  an  agent  appointed  for  a  particular  — — 

occasion  or  purpose,  limited  by  the  appointment.  A  general  agent 
has,  in  relation  to  the  party  contractiDg  with  him,  the  full  apparent 
authority  due  to  his  employment  or  position ;  and  the  principal  is 
bound  by  his  acts  within  that  authority,  notwithstanding  he  has 
imposed  special  restrictive  limits  which  are  not  known  to  the  other 
contracting  party.  A  particular  or  special  agent  is  agent  for  the 
occasion  only,  and  has  no  apparent  authority  beyond  the  limits  of 
his  appointment ;  and  the  principal  is  not  bound  by  his  acts  in 
excess  of  those  limits,  whether  the  other  contracting  party  knew  of 
them  or  not  (/).  For  example,  the  servant  or  agent  of  a  horse 
dealer  employed  in  the  ordinary  conduct  of  the  business  of  horse 
dealing,  may  bind  his  principal  by  a  sale  with  a  warranty,  by 
reason  of  his  apparent  general  authority  to  act  in  the  business ; 
and  though  he  has  express  orders,  unknown  to  the  buyer,  not  to 
warrant  (A).  But  the  servant  or  agent  of  a  person  who  does  not 
carry  on  the  business  of  horse  dealing,  employed  on  a  particular 
occasion  to  sell  a  horse,  cannot  bind  his  principal  by  a  warranty 
without  a  special  authority;  the  buyer  would  take  a  waiTanty 
subject  to  the  risk  of  proving  that  the  principal  had  in  fact  given 
authority  to  warrant ;  and  if  the  seller  should  repudiate  the  war- 
ranty of  his  agent  the  sale  would  be  void  (/).  So  if  a  person  sends 
an  agent  to  buy  a  horse  on  the  terms  of  receiving  a  warranty,  and 
the  agent  accepts  the  horse  without  a  warranty,  or  with  an  imperfect 
warranty,  there  is  no  sale  to  bind  the  principal,  and  the  horse  may 
be  returned  (w). — ^Upon  the  same  principle,  an  agent  employed  to 
manage  a  business,  to  the  carrying  on  of  which  it  is  incidental  to 
draw  and  accept  bills,  binds  the  principal  by  signing  bills  in  his 
name  although  he  is  privately  instructed  not  to  do  so  (;/).  But  an 
agent  expressly  instructed  to  get  a  particular  bill  discounted  with- 
out indorsement,  cannot  bind  his  principal  by  an  indorsement  (o). 
Upon  a  similar  principle  a  letter  of  credit  giving  a  general  power 
to  raise  money  to  a  stated  amount  charges  the  principal  with 

(i)   JFhiteheadY,  Tuckett,  15  East,  400  ;  (/)  Brady  v.  Todd,  9  C.  B.  N.  S.  692  ; 

Biggtrttaffy,  liowatfi  Wharf,  (1896)  2  30  L.  J.  C.  P.  223  ;  see  Fayne  v.  Leeon- 
Ch.   93;    65  L.  J.  C.   636;    Jacobs  ▼.      /^W,  51  L.  J.  Q.  B.  642. 

^'Bi'2  c'i' '63^  i^.  I  a  a";'  ,  n-'r ^i '""-""'' « ^-  * ^-  >«* > 

£x  p.  Dixon,  4  C.  D.  133.  ^  ^"^'  ^^'  2^^* 

Ik)  Howard  v.  Sheward,  L.  R.  2  C.  P.  («)  ^munds  v.  Bushell,  L.  R.  1  Q.  B. 

148 ;  36  L.  J.  C.  P.  42  ;  S.  P.  BaUry  v.  »7  ;  36  L.  J.  Q.  B.  20. 
BaUtx,  52  L.  T.  620.  (o)  Fenn  v.  Harrison,  3  T.  R.  757. 
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Pabt  II.  money  raised  by  bills  drawn  upon  him  beyond  that  amount  from  a 
person  who  had  no  notice  of  former  advances  (/>). — ^A  signature 
purporting  to  be  "  by  procuration,"  is  held  to  be  notice  of  a  special 
authority,  and  the  holder  of  such  a  bill  must  prove  the  authority 
and  the  proper  exercise  of  it  in  order  to  recover  against  the 
principal  (q). 


Execution  of 
agenoj. 


Substantial 
cxecntion. 


AmbigraouB 
anthoritj. 


In  the  execution  of  an  agency  the  authority  must  in  general  be 
strictly  followed ;  and  the  principal  is  not  bound  by  acts  of  his 
agent  beyond  the  scope  of  his  authority  (r).  The  master  of  a 
ship,  who  has  a  general  authority  to  receive  goods  and  sign  bills 
of  lading  for  goods  received,  cannot  bind  the  shipowner  by  signing 
bills  of  lading  for  goods  not  received  («)  ;  nor  by  statements  in  the 
bill  of  lading  respecting  the  quality  of  goods  received ;  such  acts 
being  beyond  the  general  and  apparent  authority  of  a  master  of  a 
ship  (t).  For  the  same  reason  the  charterer's  agent  for  providing 
cargo  at  the  port  of  loading  cannot  bind  his  principal  by  contract- 
ing with  the  master  of  the  ship  to  take  a  different  cargo  or  for  a 
different  voyage  than  that  stipulated  in  the  charter  party  (m).  So, 
a  wharfinger  is  not  boimd  by  a  receipt  for  goods  given  by  his 
agent,  where  no  goods  were  in  fact  delivered  into  his  custody  (x). 

But  it  is  sufficient  if  the  execution  of  the  agency  is  substantially 
within  the  authority  given :  as  a  purchase  of  94  bales  of  cotton  by 
a  commission  agent  in  execution  of  an  order  to  buy  100  bales; 
the  state  of  the  market  at  the  place  and  time  not  admitting  of  a 
purchase  of  the  whole  quantity  required  at  once,  nor  of  completing 
the  quantity  (y).  And  it  is  sufficient  if  the  contract  made  by  the 
agent  be  in  effect  the  same  as  if  made  in  the  precise  words  of  the 
authority,  where  the  omissions  or  variations  can  be  supplied  and 
reconciled  by  the  incidents  annexed  to  the  contract  by  the  usages 
of  the  trade  (s). — If  an  authority  is  given  in  such  ambiguous 
terms  as  to  admit  of  different  meanings,  and  the  agent  bond  fide 


(p)  Withington  v.  Jlei'rlng^  5  Bing^. 
442. 

{q)  Alexander  v.  Mackenzie,  9  C.  B. 
766;  Staqg  v.  Elliott,  12  C.  B.  N.  8. 
373  ;  31  L.  J.  O.  P.  260  ;  Reidy.  Righy, 
(1894)  2  Q.  B.  40  ;  62  L.  J.  Q.  B.  461  ; 
confirmed  by  the  Bills  of  Exchange  Act, 
1882,  8.  25. 

(r)  Byles,  J.,  ParkesY,  Prescott,  L.  R. 
4  Ex.  169  ;  38  L.  J.  Ex.  105. 

(*)  Orant  y.  Koncay,  10  C.  B.  665; 
20  L.  J.  C.  P.  93  ;  Hubhertty  v.  Ward, 


8  Ex.  330;  22  L.  J.  Ex.  113. 

(0  Cox  V.  Bruce,  18  Q.  B.  D.  147 ;  66 
L.  J.  Q.  B.  121 ;  post,  p.  359. 

(u)  Sickens  v.  Irving,  7  C.  B.  N.  S. 
166  ;  29  L.  J.  C.  P.  25. 

(x)  Coleman  v.  Hiehes,  16  C.  B.  104  ; 
24  L.  J.  0.  P.  125. 

(y)  Johnston  v.  Kershaw,  L.  R.  2  Ex. 
82  ;  36  L.  J.  Ex.  44. 

(z)  Eeyworth  v.  Knight,  17  C.  B.  N.  8. 
298  ;  33  L.  J.  C.  P.  298  ;  see  ante, 
p.  127. 
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acts  upon  it  in  one  meaning,  the  principal  cannot  repudiate  the  act       Gh.  II. 
as  unauthorised  because  he  intended  the  order  to  be  taken  in        ^^' 


another  meaning  (a).— "A  broker  with  an  undisclosed  principal  Varyingr 
may  vary  the  terms  of  payment  after  the  sale  is  completed.      The  ^^^    "' 
principal  may  intervene  at  any  time  before  payment,  but  not  to 
rescind  what  was  done  before.     But  if  a  man  sells  goods  acting  as 
a  broker,  the  moment  the  sale  is  completed  he  is  functus  officio. 
The  terms  of  the  contract  cannot  then  be  altered  except  by  the 
authority  of  the  principal"  (b).     And  an  agent  professing  to  act 
for  a  principal,  but  without  authority,  may  rescind  or  vary  the 
contract  at  any  time  before  the  principal  intervenes  to  ratify  the 
contract  {c), — ^An  agency  must  be  executed  within  the  time  limited,  Time  of 
if  any,  for  the  exercise  of  the  authority.    A  general  authority  ^^^^  ^^^' 
given  to  a  broker  in  a  particular  trade  may  be  limited  by  the 
usage  of  the  trade  to  the  day  on  which  it  is  given ;  and  a  contract 
afterwards  made  is  not  binding  upon  the  principal  {d). 

If  a  power  of  attorney  or  other  authority  to  contract  be  given  to  joint  and 
several  persons  jointly,  they  must  all  join  in  the  execution;  if  it  be  ^^^^ 
given  to  them  jointly  and  severally,  they  must  either  all  act  jointly, 
or  each  act  severally,  but  some  only  cannot  join  in  acting  (e).  And 
therefore  an  authority  which  is  exclusively  joint  will  not  survive 
upon  the  death  of  one  of  the  persons  to  whom  it  is  given  ;  unless 
it  is  also  given  to  the  survivors ;  and  unless  it  is  a  power  incident 
to  a  joint  interest  which  survives  with  the  interest  (/).  Where 
two  persons  were  appointed  to  fill  the  office  of  clerk  to  the  trustees 
of  a  turnpike  road  with  power  to  sign  contracts  for  letting  the 
tolls ;  it  was  held  that  they  must  both  join  in  executing  such  a  con- 
tract (g).  Where  the  provisional  committee  .of  a  projected  railway 
company  appointed  eight  persons  as  a  managing  committee  with 
authority  to  carry  out  the  scheme,  without  giving  authority  to  any 
less  number,  it  w^as  held  that  a  contract  made  by  six  only  of  the 
managing  committee  was  not  binding  upon  the  principals  (/(). 
Where  a  statutory  board  delegated  their  powers  to  a  committee 
imder  their  Act,  it  was  held  that  the  committee  must  act  jointly 
and  could  not  apportion  the  powers  between  them,  nor  act  validly 

(a)  Irelmid  v.  Licingston,  L.  R.  5  H.  L.       to  Co.  Lit.  52  b.    See  Re  Liverpool  Stores, 
395  ;  41  L.  J.  Q.  B.  201.  59  L.  J.  C.  616. 

s:  i? J  Q^'p^T^h  ^'  ^"  ^^'''^^'"'"  ^'  if)  Co.  Lit.  1 13  a,  181  b ;   Tou^nsend 

^t^ra/f^^Lt,  L.  R.  6  E..  124 ;  -  '^^^-^  '  «■  *  ^'^'  «^«- 

40  L.  J.  Ex.  104.  iff)  ^^^^  V.  Xixon,  9  Bing.  393. 

(d)  Dickimon  v.  LilwaU,  4  Camp.  279.  (A)  Brown  v.  Anirexc,  18  L.  J.  Q.  B, 

\e)  Co.  Lit.  181b;  HargraTe*s  note  (2)  153. 
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by  less  than  their  whole  number  («).  But  a  power  of  attorney 
given  to  fifteen  persons,  jointly  and  severally,  to  execute  such 
policies  as  they,  or  any  of  thetriy  should  think  proper,  was  construed 
to  be  co-extensive  with  the  discretion,  so  that  an  execution  by  four 
only  was  valid  (Ar). — Directors  are  appointed  and  empowered 
according  to  the  constitution  of  the  company,  and  all  must  attend 
board  meetings ;  unless  a  less  number  is  expressly  authorised  and 
required  to  act  for  the  company  (/).  Where  the  constitution  of  a 
company  requires  that  there  shall  be  a  certain  number  of  directors 
at  least,  any  less  number,  though  the  whole  number  then  existing, 
cannot  bind  the  company  by  allotting  shares  or  executing  con- 
tracts on  their  behalf  (w)  ;  unless  it  is  expressly  provided  that  in 
case  of  vacancies  the  continuing  directors  shall  have  power  to 
act  (n).  Where  directors  are  required  to  act  jointly,  they  cannot 
validate  a  contract  by  executing  it  some  on  one  occasion  and  some 
on  another  occasion  (o). — The  same  principles  apply  to  official 
liquidators  appointed  under  the  Companies  Act,  1862,  s.  133  {p). 
And  liquidators  in  whom  property  is  vested  must  all  join  in  con- 
veying the  legal  title  {q). 

Where  an  agent  has  authority  to  do  any  act  he  ought  to  do  it  in 
the  name  of  the  principal  who  gave  the  authority  (r). — In  contracts 
made  by  indenture  inter  partes  under  a  power  of  attorney,  the 
principal  must  be  named  as  a  party  to  the  deed,  otherwise  he  could 
not  sue  or  be  sued  upon  it ;  and  the  deed  must  be  signed  and 
executed  in  the  name  of  the  principal  (a).  The  proper  and  usual 
form  of  executing  such  deed  is  by  signing  '^  A.  B.  (the  principal) 
by  C.  D.  (the  attorney)  " ;  but  the  form,  "  C.  D.  for  A.  B."  is 
sufficient,  or  any  equivalent  form  in  which  the  name  of  the  prin- 
cipal is  signed  as  such  (^),  and  the  name  of  the  principal  only  may 
be  signed  without  referring  to  the  agency  {n) .     A  person  who  is 


(*)  Cook  V.  Ward,  2  C.  P.  D.  256 ;  46 
L.  J.  C.  P.  554. 

{k)  Outhrie  t.  Armstrong ,  6  B.  &  Aid. 
628. 

(/)  Steele's  ease,  42  C.  D.  160;  58 
Xi.  J.  C.  813. 

(*»)  Kirk  V.  Belly  16  Q.  B.  290; 
BottomUy's  case,  16  C.  D.  681 ;  50  L.  J.  C. 

167. 

(«)  Tork  Tramway  Co,  v.  WtllowSy  8 
Q.  B.  D.  685  ;  Se  Scottish  Petroleum  Co,, 
23  C.  D.  413;  61  L.  J.  C.  841 ;  Oicen 
and  Ashworth's  claim,  (1901)  1  Ch.  115  ; 
70  L.  J.  C.  82. 

(o)  D'Arey  y.  Tamar  By,  Co.j  L.  B.  2 


Ex.  158  ;  36  L.  J.  Ex.  37  ;  Be  Sayeraft 
Gold  Co,,  (1900)  2  Ch.  230  ;  69  L.  J.  C. 
497. 

(jo)  Ex  p,  Birmingham  Bk,,  L.  R.  3 
Ch.  651 ;  37  L.  J.  C.  906  ;  Ex  p,  Agra 
^  MastermatCs  Bk,,  L.  R.  6  Ch.  206; 
Be  Metropolitan  Bk,,  2  C.  D.  866;  45 
L.  J.  C.  625. 

{q)  Be  Ebsworth  ^  Tidy's  Contract,  42 
C.  D.  23 ;  68  L.  J.  C.  665. 

(r)   White  v.  Cuyler,  6  T.  R.  176. 

(a)  Post,  Pt.  II.,  Chap.  11.,  Sect.  II. 

{t)  Wilks  V.  Back,  2  East,  142. 

{u)  Be  WhitUv,  32  C.  D.  387;  66 
L.  J.  C.  640. 
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named  as  party  to  a  deed  and  executes  it  in  his  own  name  is  per-       On.  II. 
Bonallj  bound,  though  he  is  described  in  the  deed  as  acting  and 


covenanting  on  behalf  of  another  named  person  (j-).  By  the 
Conveyancing  Act,  1881,  s.  46,  "the  donee  of  a  power  of  attorney 
may  execute  or  do  any  assurance  instrument  or  thing  in  or  with 
his  own  name  or  signature  and  his  own  seal,  where  sealing  is 
required,  by  the  authority  of  the  donor  of  the  power,"  as  effectu- 
ally "as  if  it  had  been  executed  or  done  by  the  donee  of  the 
power  in  the  name  and  with  the  signature  and  seal  of  the  donor 
thereof."  But  it  must  appear  on  the  face  of  the  instrument  that 
he  executes  as  attorney  (y).  The  court  will  not  compel  a  purchaser 
to  take  a  conveyance  executed  by  attorney  (z). 

In  simple  contracts  the  agent  may  contract  in  the  name  of  his  Simple 
principal  and  is  then  himself  no  party  to  the  contract;   as   by  ^'**™^**' 
signing  the  name  of  the  principal  only ;  or  by  signing  his  own 
name  "  by  procuration,"  or  as  agent  for  the  named  principal  (a). 
Where  both  names  are  mentioned  in  the  contract  it  may  be  a  ques- 
tion whether  the  one  or  the  other  or  both  are  parties  to  the  con- 
tract ;  and  the  question  depends  upon  the  construction  of  the  terms 
with  reference  to  the  circumstances  {h), — ^Also  in  simple  contracts  Non-dis- 
an  agent  may  contract  in  his  own  name,  without  disclosing  his  ^^8^^®^* 
principal,  in  which  case  no  question  arises  as  to  the  party  on  the 
face  of  the   contract ;  but  the  principal  may  be  entitled  to  inter- 
vene to  claim  the  rights  of  the  contract,  and  may  be  charged  with 
the  liabilities  ;  except  with  bills  of  exchange  and  promissory  notes, 
which  by  the  law  merchant  are  restricted  in  their  efEect  to  the  per- 
sons appearing  to  be  parties  on  the  face  of  the  instrument  {c).    The 
non-disclosure  of  a  principal  is  in  general  immaterial  to  the  validity 
of  the  contract ;  but  it  may  become  material  by  the  special  circum- 
stances of  the  case ;  as  where  it  is  known  to  the  contracting  agent 
that  the  other  party  has  a  personal  objection  to  dealing  with  his 
principal,  or  that  he  has  special  intention  of  dealing  with  himself 
as  the  apparent  principal  {d), — ^A  misrepresentation  by  a  person  Misrepre- 
that  he  is  contrswting  for  a  principal,  when  in  fact  he  is  acting  for  "^nof ^  °' 
himself,  may  be  material :  as  where  the  other  contracting  party  has 
a  set-off  against  the  supposed  principal  which  induces  the  con- 

Ix)  AppletoH  y.  Binks,  6  East,  148.  (a)  See  antey  p.  316,  n.  (^}. 

r  ^  ^^^^fi-s  ^  /r  ta  ^^'"*^'  ^^  (*>  ^^''  ^'-  "•  ^P-  «••  Seat-  H. 

(t)  Hardwicke,    L.    0.,    Mitchell   v.  W  See;;«^,Pt.II.,Chap.II.,Sect.IL 

yeale,  2  Vea.  sen.  681 ;  Noel  y.  Weston^  id)  Smith  v.  Wheatcroft,  9  C.  D   223 

6  Madd.  50.  47  L.  J.  C.  746. 
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Past  II.  tract  (<?) ;  or  where  a  solioitor  purchases  from  his  own  client  under 
a  representation  that  he  is  acting  for  a  third  party  (/) .  But  where 
the  personality  of  the  contracting  party  is  not  a  material  element 
in  inducing  the  contract,  such  a  misrepresentation  would  not  affect 
its  validity  {g). 


Delegation 
of  aathority. 


Agcency  not 

involving 

discretion. 

Act  of 
signing. 


Statutorj 
acts. 


It  is  a  general  rule  that  an  agent  cannot  delegate  his  authority 
to  another  without  a  special  authority  to  do  so,  as  expressed  in  the 
maxim  "  dekgata  potestaa  non  potest  delegarV^ ;  and  this  rule  applies 
strictly  wherever  the  agency  involves  a  trust  or  discretion  in  the 
agent,  for  the  exercise  of  which  he  is  personally  selected  (A).  A 
factor  or  hroker  employed  to  sell  goods  for  his  principal  cannot 
delegate  his  commission  to  another ;  and  a  sale  hy  a  suh-agent 
would  be  wrongful  and  void  against  the  principal,  who  might 
recover  the  goods  or  their  value,  without  regard  to  any  dealings 
between  him  and  the  original  agent  (t) ;  or  he  might  affirm  the 
transaction  and  claim  any  profit  made  by  the  sub-agent,  beyond 
his  proper  remuneration  and  charges  {k) . 

But  if  the  agency  involves  no  exercise  of  discretion  and  it  is 
immaterial  whether  it  be  done  by  one  person  or  another,  or  if  the 
discretionary  part  of  the  agency  is  exercised  by  the  party  to  whom 
it  is  entrusted,  a  mere  act,  as  the  signing  of  a  name,  may  in 
general  be  delegated  to  and  performed  by  the  hand  of  another ;  as 
where  a  creditor  under  a  composition  deed  telegraphed  to  his  agent 
to  sign  the  deed,  who  in  turn  required  his  clerk  to  sign  it,  the  sig- 
nature was  held  to  be  that  of  the  principal  (/).  And  an  agent 
having  authority  to  draw  bills  or  notes  may  direct  another  person 
to  sign  the  name  of  the  principal  upon  a  particular  instrument  of 
that  kind  {m), — ^A  statute  may  require  a  personal  signature  by  the 
hand  of  the  party  himself ;  as  Lord  Tenterden's  Act  (9  Geo.  4, 
c.  14),  s.  6,  which  requires  that  any  representation  made  concerning 
the  character  of  another  shall  be  "  made  in  writing  signed  by  the 
pfiurty  to  be  charged  therewith"  (m).     But  unless  restricted  by 


(e)  Boulion  v.  Jones,  2  H.  &  N.  664  ; 
27L.  J.  Ex.  117. 

(/)  Luddij  7.  Peard,  33  0.  D.  600  ;  66 
Li  J   G  884 

'(^)  FellMces  v.  Gwydyr,  1  R.  &  M.  83 ; 
Smith  V.  Wheateroft,  supra  ;  ante^  p.  17. 

{h)  Ess  V.  TrmeotU  2  M.  &  W.  385  ; 
6  L.  J.  Ex.  144  ;  Bell  v.  Balls,  (1897) 
1  Ch.  663  ;  66  L.  J.  C  397. 

(i)  Cockran  v.  Jrfti»i,  2  M.  &  S.  301 ,  n. ; 


Menderson  v.  Bametcall,  1  Y.  &  J.  387. 

(^j  De  Bussche  v.  Alt,  8  0.  D.  286 ;  47 
Li.  J.  O.  387. 

(/)  Johnson  v.  Asenton,  L.  R.  4  Ex. 
107;  38  L.  J.  Ex.  76;  see  Brown  v. 
Tomhs,  (1891)  1  Q.  B.  253  ;  60  L.  J. 
Q.  B.  38. 

(m)  Lord  v.  Hall,  8  C.  B.  627;  19 
xj*  J.  G.  P.  47. 

(«)  Sxcift  V.  Jewshvry,  L.  R.  9  Q.  B. 
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statute  a  party  may  sign  by  an  agent  by  the  general  rule  of  common       Ch.  II. 

law(o).  ^^-  ^' 


An  agent  employed  for  a  particular  business  is  impliedly  autho-  Employment 
lised  to  employ  such  qualified  sub-agents  as  are  generally  re-  ^  *^  '*^*°  ' 
quired  in  that  business  ;  as  the  brokers  or  auctioneers  required  in 
selling  different    kinds    of    property,    stock    brokers,    insurance 
brokers,  valuers  and  the  like ;  and  in  such  case  "  the  sub-agent 
becomes  as  responsible  to  the  principal  for  the  due  discharge  of  the 
duties  of  his  employment  as  if  he  had  been  appointed  agent  by  the 
principal  himself  "( /?).     But  the  principal  cannot  charge  a  sub- 
agent  with  money  received  to  his  use  merely  by  reason  of  his 
having  received  it  to  the  use  of  his  employer,  whose  duty  it  was  to 
account  for  it  as  agent  of  the  principal  (q).     The  sub-agent,  after 
notice  of  the  principal,  can  acquire  no  rights  against  the  agent  in 
derogation  of  the  rights  of   the  principal ;  as  a  right  of  set-ofP 
against  the  agent  (r).     But  the  sub-agent  retains  the  rights  in- 
cident to  his  employment  as  against  the  principal  notwithstanding 
the  dealings  between  the  latter  and  his  agent ;  as  the  lien  of  an 
insurance  broker  for  premiums   and   commissions  upon  policies 
efPected  by  him,  which  cannot  be  defeated  by  payment  of  the  prin- 
cipal   to    his    agent  («). — Upon    the    above    principle    trjistees,  Truateeaand 
executors,  and  persons  filling  similar  offices  may  employ  profes-  ®'^^*<>"- 
flional  or  skilled  agents  to  do  all  such  business  as  requires  such 
agency ;  they  are  allowed  to  charge  payment  of  such  agents  in 
account,  and  are  not  responsible  for  their  defaults  if  properly 
employed  (^). — The  same  principle   applies  to  directors  of  com-  Directors  of 
panics.     They  may  execute  the  ordinary  business  of  the  company  <»mpany. 
by  properly  qualified    sub-agents ;    but    they  cannot    delegate 
matters  entrusted  to  their  own  discretion,  as  the  allotment  of 
shares  (w) ;  or  the  buying  of  shares  in  the  company  (a?) ;  or  the 
making  of  calls  and  enforcisg  forfeiture  for  non-payment  (j/). 


301 ;  43  L.  J.  Q.  B.  56 ;  see  lFil9on  v. 
WVlani,  6  Ex.  D.  165 ;  49  L.  J.  Ex. 
437. 

{o)  Be  WhUley,  32  C.  D.  337  ;  66 
L.  J.  C.  540. 

(p)  Per  cur.  De  Butsehe  v.  AUy  8  C.  D. 
310. 

{q)  SUphfHt  V.  Badeock,  3  B.  &  Ad. 
354  ;  see  AVtr  Zealand  Land  Co.  v.  Watson, 
7  Q.  B.  D.  374 ;  60  L.  J.  Q.  B.  433. 

(r)  Cahill  V.  Dawson,  3  C.  B.  N.  S. 
106 ;  26  L.  J.  C.  P.  253 ;  Mildred  y. 
Jiatpom,  8  Ap.  Ca.  874 ;  63  L.  J.  Q.  B. 
83. 


L. 


(a)  Fisher  v.  Smithy  4  Ap.  Ga.  1 ;  48 
L.  J.  Ex.  411. 

{t)  Speight  v.  Gaunt,  9  Ap.  Ca.  1  ;  63 
L.  J.  C.  419  ;  Brie}^  v.  Evison,  26  0.  D. 
238 ;  Fry  v.  Tapson,  28  C.  D.  268 ;  64 
L.  J.  C.  224 ;  see  Be  Mitchell,  64  L.  J.  C. 
342;  Be  Blundell,  40  C.  D.  370;  67 
L.  J.  C.  730  ;  Be  JFeall,  42  C.  D.  674  ; 
58  L.  J.  C.  713. 

(«)  Howard's  case,  L.  B.  1  Ch.  561. 

{x)  CartmelVs  ease,  L.  R.  9  Ch.  691 ; 
43  L.  J.  C.  688. 

(y)  BottomleyU  ease,  16  C.  D.  681 ;  50 
L.  J.  C.  167. 
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PabtII. 

Bevocation 
of  agency. 

Pactor. 


Auctioneer. 


The  authority  of  an  agent  is  in  general  revocable  by  the  prinoipal 
at  any  time  before  it  is  executed  (;:) . — The  authority  of  a  factor  in- 
trusted with  goods  for  sale  may  be  revoked  at  any  time  before  the 
goods  are  sold,  and  though  the  factor  has  made  advances  to  his  prin- 
cipal ;  such  advances  entitle  him  to  a  lien,  but  do  not  render  hia 
authority  irrevocable,  so  as  to  justify  a  sale  against  the  orders  of  the 
principal  upon  his  default  in  payment ;  unless  the  advances  were 
made  upon  an  express  agreement  to  that  effect  {a).  And  a  factor, 
after  revocation  of  his  authority,  ceases  to  be  an  agent  intrusted 
with  goods  for  sale,  so  as  to  be  enabled  to  make  a  valid  pledge  of 
the  goods  imder  the  Factors  Act  (b). — It  has  been  said  that  where 
an  auctioneer,  acting  for  an  undisclosed  principal,  advertises  land 
or  houses  for  sale  "  without  reserve,"  he  impliedly  undertakes  that 
he  will  knock  down  the  lot  to  the  highest  bottd  fide  bidder,  and 
will  reject  any  bid  made,  to  his  knowledge,  by  or  on  behalf  of  the 
owner,  and  that  if  the  principal  withdraws  the  auctioneer's  autho- 
rity he  is  bound  to  indemnify  the  auctioneer  against  any  liability 
which  he  undertakes  by  the  advertisement  (c).  This  liability  of 
the  auctioneer  was  rested  on  the  Sale  of  Land  by  Auction  Act, 
1867,  which  has  recently  been  extended  to  sales  of  chattels  by 
sect.  58  of  the  Sale  of  Goods  Act,  1893.  Prior  to  the  latter  statute 
the  authority  of  an  auctioneer  employed  to  sell  goods  might  be 
revoked  by  the  owner  at  any  time  before  a  sale  was  completed ; 
and  though  the  auctioneer  was  commissioned  to  sell  "without 
reserve,"  and  had  advertised  the  sale  to  be  so  made  {d).  And  the 
revocation  was  valid  against  a  person  buying  without  notice  of 
it  (<?).  It  does  not  appear  to  be  settled  whether  a  person  can,  after 
a  lot  has  been  knocked  down  to  a  buyer,  revoke  the  authority  of 
the  auctioneer  to  sign  a  contract  within  the  Statute  of  Frauds  (/). 
But  a  vendor  who  offers  land  for  sale  by  public  auction  under  con- 
ditions which  provide  that  the  highest  bidder  shall  be  the  pur- 
chaser, is  liable  in  damages  to  a  member  of  the  public  to  whom 
the  property  has  been  knocked  down  as  the  highest  bidder,  if  he 


(z)   Vynior'a  ease,  8  Co.  82  a. 

(a)  Smart  v.  SandarSy  6  C.  B.  895 ;  17 
L.  J.  C.  P.  258 ;  De  Comas  v.  iVo«^  3 
Moo.  P.  C.  N.  S.  158;  16  E.  E.  69; 
see  Chinnock  v.  Saiusbunj,  30  L.  J.  C. 
409. 

{b)  Furnlen  v.  Montis ,  L.  R.  4  C.  F. 
93 ;  38  L.  J.  C.  P.  95  ;  post,  p.  349. 

(c)  Wtnlow  V.  ITfirrUon,  2  E.  &  E. 
295;  29  L.  J.  Q.  B.  14;  Mainpricev,. 


Westley,  6  B.  &  S.  420 ;  34  L.  J.  Q.  B. 
229. 

(rf)  Taplin  y.  Florence,  10  C.  B.  744 ; 
20  L.  J.  0.  P.  137. 

{e)  Manser  v.  Batk,  6  Hare,  443 ; 
Warlow  T.  Harrison^  2  E.  &  E.  295  ;  29 
L.  J.  Q.  B.  420. 

(/)  Bay  V.  Wells,  30  Beav.  220 ;  BeU 
V.  BalU,  (1897)  1  Ch.  662;  66  L.  J.  C. 
397. 
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refuses  to  allow  that  person  to  sign  the  contract  (g), — ^An  agency      Oh.  ll. 
is  also  revoked  by  the  principal  selling  the  goods  or  subject  of  ' 


agency,  or  otherwise  disposing  of  the  business  in  which  the  agent 
is  employed  (A). 

^'  Where  an  agreement  is  entered  into  on  a  sufficient  considera-  Authoritj- 
tion,  whereby  an  authority  is  given  for  the  purpose  of  securing  ^^?^  ^**^ 
some  benefit  to  the  donee  of  the  authority,  such  authority  is 
irrevocable.  This  is  what  is  usually  meant  by  an  authority  coupled 
with  an  interest,  and  which  is  commonly  said  to  be  irrevocable. 
But  this  doctrine  applies  only  where  the  authority  is  given  for  the 
purpose  of  being  a  security,  or  as  a  part  of  the  security ;  not  to 
oases  where  the  authority  is  given  independently  and  the  interest 
arises  afterwards  and  incidentally  only.  As  for  instance  in  the. 
case  of  goods  consigned  to  a  factor  for  sale.  That  confers  an 
implied  authority  to  sell.  Afterwards  the  factor  makes  advances. 
This  is  not  an  authority  coupled  with  an  interest ;  but  an  inde- 
pendent authority  and  an  interest  subsequently  arising.  The 
making  of  such  an  advance  may  be  a  good  consideration  for  an 
agreement  that  the  authority  to  sell  shall  be  no  longer  revocable ; 
but  such  an  effect  will  not  arise  independently  of  agreement"  (/). 
But  '^  if  a  principal  employs  an  agent  to  do  a  legal  act  the  doing 
of  which  may  in  the  ordinary  course  of  things  put  the  agent  under 
an  obligation  to  pay  money  to  another  on  account  of  his  principal ; 
and  the  agent  before  revocation  acts  upon  the  authority  and  incurs 
the  obligation,  the  authority  ceases  to  be  revocable  "  (A). 

If  the  principal  has  represented  that  a  person  is  his  agent  with  Notice  of 
authority  to  contract  on  his  behalf,  as  may  happen  by  an  habitual  '^^^^^^^^o"** 
course  of  dealing  through  such  agent,  he  cannot  effectually  revoke 
the  agency  as  against  persons  with  whom  he  has  so  dealt  without 
giving  them  notice  of  the  revocation ;  and  he  may  be  bound  by 
their  dealings  with  the  agent  continued  after  revocation  of  the 
agency  but  before  receiving  notice  (/).  Upon  this  principle  a 
retiring  partner  may  be  estopped  from  denying  the  authority  of 

iff)  Johntione  v.  Boyes,  (1899)   2  Ch.  {k)  HawkixLS,   J.,  Mtad  y.   Anderson, 

73  ;  68  L.  J.  0.  425.  10  Q.  B.  D.  107  ;  62  L.  J.  Q.  B.  214  ; 

(A)  Jthodea  r.  Foncood,  1  Ap.  Oa.  256 ;  aflarmed  13  Q.  B.  D.  779  ;  53  L.  J. 

47  li.  J.  Ex.  396.    See  7\tmer  t.  OoM^  Q.  B.  532  ;  now  oyerridden  by  Gaming 

9mith,  (1891)  1  Q.  B.  544  ;  60  L.  J.  Q.  B.  Act,  1892,  b.  1. 
247.  (/)  Trueman  v.  Loder,  11  A.  &  E.  589 ; 

(t)  Per  mr.  Smart  v.  Sandars,  5  C.  B.  9  L.  J.  Q.  B.  165 ;  J)rew  v.  Ktmn,  4 

917  ;   see    Taplin    v.    Florenct,    supra  ;  Q.  B.  D.  661 ;  48  L.  J.  Q.  B.  691 ;  see 

TaUt  y.  Koppe,  9  0.  B.  641  ;  19  L.  J.  JU  Oriental  Sank;  28   0.   D.   634  ;   54 

C.  P.  180.  L.  J.  C.  322. 
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Pabt  II.  the  continuing  partners  to  bind  him  by  contracts  with  customers 
of  the  firm  who  have  no  notice  of  the  dissolution  of  partner- 
ship (m)  ;  and  a  master  who  has  accredited  a  servant  to  a  trades- 
man to  order  goods  in  his  name  may  be  liable  for  orders  given  to 
the  tradesman  before  notice  of  the  revocation  of  the  authority  («). 
So  where  a  ship  is  sold  during  a  voyage,  the  master  may  bind  the 
new  owner  by  continuing  to  act  under  his  prior  orders,  though 
they  are  of  an  exceptional  character,  until  he  has  notice  of  the 
change  of  ownership  (o). 
Revocation  The  authority  of  an  agent  is  revoked  by  the  death  of  the  principal 

by  death.  unless  he  is  appointed  on  terms  which  extend  his  right  to  act 
beyond  that  period  (jt?).  The  authority  which  a  wife  may  have, 
in  the  absence  of  her  husband,  to  pledge  his  credit  for  necessaries 
is  revoked  by  his  death ;  and  the  executors  of  the  husband  are  not 
liable  for  necessaries  supplied  to  the  wife  after  his  death,  though 
before  notice  of  the  death  had  been  received  (17).  Nor  in  such  case 
is  the  wife  liable  for  the  goods  supplied  to  her  upon  the  credit  of 
her  husband,  if  she  contracted  merely  as  his  agent  and  did  not 
pledge  her  own  credit  (r). — So  a  contract  of  employment  or  service 
is  in  general  revoked  by  the  death  of  either  of  the  contracting 
parties.  The  retainer  of  a  solicitor  is  revoked  by  the  death  of  his 
client ;  and  he  cannot  claim  items  of  costs  incurred  after  the  death, 
though  in  a  pending  suit  and  without  notice  of  the  death  (s).  An 
engagement  by  a  firm  of  two  partners  of  an  agent  in  their  business 
for  a  term  of  years  was  construed  to  be  subject  to  the  condition 
that  the  parties  should  so  long  live,  and  was  held  to  be  discharged 
by  the  death  of  one  of  the  partners  and  consequent  dissolution  of  the 
firm  (t). — Where  a  person  was  employed  to  sell  a  picture  for  the 
owner  upon  certain  terms  of  remuneration  and  the  owner  died 
before  the  sale  was  effected,  it  was  held  that  the  employment  was 
revoked,  and  that  by  selling  after  his  death  the  agent  could  not 
entitle  himself  to  claim  the  stipulated  remuneration,  though  he 
might  make  a  claim  for  the  value  of  his  services,  if  the  adminis* 


(m)   See  postj    Pt.    II.,    Chap.    II.,  Smart  v.  Sandarg,  6  C.  B.  917. 

Sect.  lU.  (g)  Blades  v.  Free,  9  B.  &  C.  167. 

(«)  See  ante,  p.  310.  (^)  Sniout  v.  Ilbert/,   10  M.  &  W.  1  ; 

(0)  Mercantile  Bank  t.  Gladstone,  L.  B.  12  L.  J.  Ex.  357 ;  and  see  Saltan  v.  New 

8  Ex.  233  ;  37  L.  J.  Ex.  130.  Beeston  Co.,  (1900)  1  Ch.  43  ;  09  L.  J.  C. 

(p)  Cottle  T.  Aldrieh,  4  M.  &  S.  175  ;  20. 

Maedougall  v.  Robertson,  2  Y.  &  J.  11  ;  W  Poolx,  Pool,  68  L.  J.  Prob.  67. 

4  Bing.  435  ;  Kiddill  y.  Farnell,  3  Sm.  (0   Tasker  v.  Shepherd,  6  H.  &  N.  375 ; 

&  G.  428  ;  26  L.  J.  C.  818  ;  see  note  [a),  30  L.  J.  Ex.  207. 
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trator  of  the  deceased  owner  adopted  and  confirmed  the  sale  {u). — 
At  law  an  authority  coupled  with  an  interest,  although  irrevocable 
pending  the  interest,  was  revoked  by  death  (x)  ;  but  in  equity  a 
power  of  attorney  which  was  given  as  part  of  a  security  for  a  debt 
would  be  irrevocable  as  long  as  any  money  remained  due,  notwith- 
standing the  death  of  the  debtor  (y). 

The  authority  of  an  agent  is  also  revoked  by  bankruptcy  of  the  Revocataon 
principal,  vesting  all  his  property  in  the  trustee  from  the  act  of  ruptoy. ' 
bankruptcy ;  except  as  to  dealings  with  the  agent  without  notice  of 
an  act  of  bankruptcy  (z).  So  the  liquidation  of  a  company  and 
the  appointmenf  of  liquidators  revokes  the  authority  of  the 
directors  (a) ;  and  the  bankruptcy  of  a  partner  dissolves  the  part- 
nership and  revokes  the  authority  of  the  partner  to  act  for  the 
firm  (b). 

According  to  the  above  principles  a  power  of  attorney  under  Powers  of 
seal,  as  being  a  mere  authority,  is  in  general  revocable ;  but  where  *  ^^^^T- 
it  is  part  of  a  security  for  money  or  is  given  to  effectuate  a  security, 
being  then  coupled  with  an  interest,  it  is  not  revocable  (c).  A 
power  of  attorney  given  by  a  debtor  to  his  creditor  authorising  him 
to  sell  land  in  discharge  of  the  debt  is  not  revocable,  because  an 
authority  coupled  with  an  interest  (d), — The  Conveyancing  Act, 
1881,  s.  47,  protects  '*  any  person  making  or  doing  any  payment  or 
act  in  good  faith  in  pursuance  of  a  power  of  attorney"  from 
liability  by  reason  of  the  donor  having  previously  died,  or  become 
lunatic,  or  bankrupt,  or  revoked  the  power,  unknown  to  such  per- 
son ;  but  with  a  reservation  of  any  right  against  the  payee  of  any 
person  interested  in  any  money  so  paid(<').  And  by  the  Con- 
veyancing Act,  1882,  6s.  8,  9,  a  power  of  attorney  given  for 
valuable  consideration  "  expressed  to  be  irrevocable,"  and  a  power 
of  attorney  "  expressed  to  be  irrevocable  for  a  fixed  time  therein 
specified,  not  exceeding  one  year  from  the  date,"  in  favour  of  a 
purchaser,  shall  not  be  revoked  by  the  donor,  or  by  the  death, 
marriage,  lunacy,  or  bankruptcy  of  the  donor. 


(ft)  Campanari  v.  WoodburHy  15  C.  B. 
400  ;  24  L.  J.  C.  P.  13. 

[x)  WaUon  v.  King,  4  Camp.  272; 
Heath  y.  Bindley,  2  A.  &  E.  365. 

{y)  Spooner  v.  SandUand*,  1  Y.  &  C.  C. 
C.  3b0. 

(r)  Ex  p.  Snowball,  L.  R.  7  Ch.  634 ; 
41  L.  J.  B.  49  ;  Markwiek  y.  Harding" 
ham,  15  C.  D.  339 ;  see  EUtott  y.  7V<r. 
quand,  7  Ap.  Ca.  79;  51  L.  J.  P.«C.  1. 


(«)  Re  Oriental  Bank,  28  0.  D.  634  ; 
54  L.  J.  C.  322. 
.   (h)  The  Partnership  Act,  1890,  s.  33. 

\e)  Oldham  y.  Oldham,  L.  R.  3  Eq. 
404  ;  36  L.  J.  C.  205. 

(d)  Gaussen  v.  Morton,  10  B.  &  C.  731 ; 
CarmiehaeVs  com,  (1896)  2  Ch.  643  ;  65 
L.  J.  C.  902. 

(e)  See  Mutual  Provident  8oe.  y.  Mae^ 
millan,  14  Ap.  Ca.  696 ;  59  L.  J.  P.  C. 
22. 
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PabtII.  a  principal  in  employing  an  agent  is  impliedly  bound  to 

Indemnity  o7  indemnify  him  against  all  payments  made  and  liabilities  incurred 
by  him  in  the  proper  execution  of  the  agency  (/).  And  every 
man  who  employs  another  to  do  an  act  which  the  employer  appears 
to  have  a  right  to  authorise  him  to  do  undertakes  to  indemnify  him 
for  all  such  acts  as  would  be  lawful  if  the  employer  had  the 
authority  he  pretends  to  have  {(/).  But  there  is  no  indemnity 
against  wrongful  acts,  the  agent  in  such  case  being  a  joint  wrong- 
doer with  his  principal  (k).  So  the  revocation  of  an  agency  imports 
an  implied  promise  to  pay  compensation  for  services  under  it,  as 
having  been  rendered  at  the  request  of  the  principal  (i)  ;  and  the 
principal  cannot  revoke  an  authority  under  which  a  liability  has 
been  incurred,  in  breach  of  his  indemnity  (A). — If  an  agent  is 
charged  personally  in  an  action  for  an  act  done  in  pursuance  of 
his  agency,  he  may  serve  upon  his  principal  a  notice  of  claim  to 
indemnity,  and  thereby  make  him  a  party  to  the  proceedings  under 
the  Judicature  Act,  Order  XVI.  r.  48  (/) . 


agency  m 
fraud  of 
principal. 


Execution  of  **  Any  surreptitious  dealing  between  one  principal  and  the  agent 
of  another  principal  is  a  fraud  on  the  latter  " ;  which  entitles  him 
to  avoid  a  contract  made  through  such  agency  (w).  Where  a  com- 
pany contracted  for  certain  works  to  be  done  under  the  direction 
and  certificate  of  their  own  engineer ;  and  the  contractors  engaged 
the  same  engineer  without  the  knowledge  of  the  company  to  do  the 
works ;  it  was  held  that  the  company  might  recover  back  money 
paid  under  the  contract  as  having  been  obtained  by  fraud  (n). 
And  any  contract  made  with  an  agent  on  his  own  account  which 
tends  to  influence  his  execution  of  the  agency  is  void  as  being  a 
fraud  on  his  principal  (o). 

"  An  agent  cannot  be  allowed  to  put  himself  in  a  position  in 
which  his  interest  and  his  duty  will  be  in  conflict " ;  and  therefore 
any  profit  made  by  an  agent  in  the  execution  of  his  agency  must 
be  accounted  for  to  the  principal  (p).    A  gratuity  given  to  an 


Profits  of 
agency. 


(/)  See  ante,  p.  30. 

Q)  Adatnson  v.  Jarvis,  4  Bing.  72. 

(h)  Merrytceather  v.  Jfixan,  8  T.  R. 
186  ;  1  Sm.  L.  G.  383. 

(»)  See  ante^  p.  35. 

\k)  Read  v.  Anderton,  10  Q.  B.  D.  100 ; 
62  L.  J.  Q.  B.  214  ;  ante,  p.  323. 

0  Ben^ke  v.  Frofft,  1  Q.  B.  D.  419  ; 
45  L.  J.  Q.  B.  693.  See  Blore  t.  Ashhy, 
42  0.  D.  682  ;  68  L.  J.  0.  779. 

(/«)  James,  L.  J.,  Panama  Tel,  Co,  v. 


India  Rubber  Works,  L.  B.  10  Gh.  515  ; 
45  L.  J.  0.  121. 

(n)  Panama  Tel,  Co,  v.  India  Rubber 
Wbrkt,  supra. 

(o)  Harrington  v.  Victoria  Dock,  3 
Q.  B.  D.  649 ;  47  L.  J.  Q.  B.  694. 

(p)  Cairns,  L.  C,  Parker  v.  McKenna, 
L.  R.  10  Oh.  118  ;  44  L.  J.  C.  425.  See 
Re  Ifaslam  and  Hiei^  Evans,  (1902)  1  Gh. 
765  ;  71  L.  J.  G.  374, 
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agent  for  the  purpose  of  influencing  the  execution  of  his  agency       Ch.  II. 
vitiates  a  contract  subsequently  made  by  him,  as  being  presump-        ^^'   ' 
tively  made  under  that  influence  (q) ;  and  a  gratuity  to  an  agent 
after  the  execution  of  the  agency  must  be  accounted  for  to  his 
principal ;  as  in  the  case  of  an  agent  or  servant  employed  to  make 
payments  accepting  a  discount  or  present  from  the  creditor  (r).   If 
an  agent  stipulates  with  a  contractor  for  a  commission  upon  the 
work  to  be  done  for  his  principal,  he  must  account  for  the  commis- 
sion, and  it  is  good  ground  for  his  dismissal  (s), — But  an  agent  is  Customary 
entitled  to  retain  for  his  own  use  allowances  which  are  customary      owances. 
in  the  business  and  known  to  the  principal  as  a  recognised  mode 
of  remuneration :    as  the  customary  commissions   and   discoimt 
received  by  an  insurance  broker  in  dealing  with  underwriters  {t). 

Upon  the  same  principle  where  an  agent  employed  to  buy  or  Commission 
sell  for  his  principal  is  paid  a  sum  of  money  or  commission  by  the  or  profit  on 
other  party  upon  effecting  a  sale,  the  principal  may  claim  the 
money  from  his  agent ;  or  he  may  avoid  the  sale  as  fraudulent  and 
recover  back  money  which  has  been  paid  under  it  {u) ;  or  he  may 
sue  the  agent  and  the  other  party,  jointly  or  severally,  to  recover 
damages  for  the  fraud  in  inducing  the  sale,  or  the  sum  agreed  to 
be  paid  under  the  corrupt  bargain  (x).  In  such  cases  the  agent 
becomes  indebted  to  his  principal  for  the  money  received,  but  he 
cannot  be  charged  as  trustee  of  the  money,  or  in  respect  of  the 
investments  made  with  it  (y).  Where  an  agent  for  the  sale  of  an 
-estate  colludes  with  a  purchaser  for  the  purpose  of  selling  it  to  a 
sub-purchaser  at  an  advanced  price,  the  agent  may  be  charged  with 
the  excess  in  the  price  obtained  at  the  sub-sale  (s) ,  An  agent 
instructed  to  sell  subject  to  a  reserved  price  is  not  justified  in  taking 
to  the  goods  himself  as  buyer,  without  notice  to  and  consent  of  his 
principal ;  and  he  may  be  charged  with  the  profit  of*  a  re-sale  at 
an  advance  (a).  So  where  an  agent  employed  to  buy  for  his  prin- 
cipal sells  his  own  property  to  him  at  an  advance  of  the  price  at 


(9)  Smith  y.  Sorby,  3  Q.  B.  D.  652,  n. 
(r)  Mellish,  L.  J.,  ffai/^s  case,  L.  R. 
10  Ch.  603;  44  L.  J.  C.  721. 

(»)  Boston  Fishing  Co,   v.   Antelly    39 

c  jy.  339. 

"(0  G.  jr.  Jty.  V.  Cunlife,  L.  R.  9  Ch. 
525  ;  43  L.  J.  C.  741 ;  Baring  v.  Stanton, 
3  C.  D.  502.  See  Williamson  v.  Hine, 
(1891)  1  Ch.  890;  60  L.  J.  C.  123  ;  Be 
MaaUtm  and  Hier  Evans,  supra, 

{h)  Morison  r,  Thompson,  L.  R.  9  Q.  B. 
480:    43  L.   J.   Q.  B.   216;    per  eur. 


Phosphate  Sewage  Co.  v.  Hartmont,  6  C.  D. 
394. 

(x)  Salford  v.  Lever,  (1891)  1  Q.  B. 
168 ;  60  L.  J.  Q.  B.  39  ;  Grant  v.  Gold 
Exploration  Syndicate,  (1900)  1  Q.  B. 
223  ;  69  L.  J.  Q.  B.  150. 

(y)  Lister  v.  Stubbs,  45  CD.  1 ;  59 
L.  J.  C.  570. 

(z)  Morgan  y.  E^ord,  4  C.  D.  352. 

(fl)  De  Bussehe  v.  Alt,  8  C.  D.  286 ; 
47  L.  J.  C.  387. 
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Directors  and 
promoters  of 
companj. 


which  he  hought  it,  he  must  aooount  for  the  profit  (6) ;  as  in  the 
case  of  promoters  and  directors  of  companies  huying  land  or  mines 
or  other  property  for  the  purpose  of  selling  to  the  company  at  an 
advanced  price  (c). 

Where  a  director  or  promoter  or  agent  of  a  company  in  nego- 
tiating a  purchase  for  the  company  accepts  from  the  vendor  part 
of  the  price  or  any  other  henefit,  whether  in  money  or  in  paid-up 
shares,  he  must  account  for  the  value  to  the  company  (d).  And  in 
such  case  the  whole  transaction  is  fraudulent  and  may  be 
repudiated  by  the  company  ;  and  the  promoter  or  agent  can  make 
no  claim  for  his  services  {e), — Also  directors  of  a  company  must 
account  to  the  company  for  shares  given  them  by  promoters  to 
induce  them  to  act  as  directors  (/) ;  and  for  calls  upon  their 
shares  which  have  been  paid  out  of  money  of  the  company  {ff) ; 
and  for  profits  made  by  them  in  getting  ofi  the  shares  of  the  com- 
pany (A) ;  and  for  profits  from  contracts  made  by  them  with  the 
company  (i) ;  and  for  money  received  from  a  debtor  of  the  com- 
pany to  induce  the  director  to  compromise  the  debt  (A;). 


i: 


[b)  Kimber  v.  Barber,  L.  R.  8  Ch.  66. 

\c\  Re  Imperial  Land  Co,,  4  C.  D.  666 ; 
46  li.  J.  C.  236 ;  see  Ladywell  Mining 
Co.  Y.  Brookes,  36  C.  D.  400 ;  66  L.  J. 
C.  684  ;  Be  G.  Newman  ^  Co.,  (1895)  1 
Ch.  674  ;  64  L.  J.  C.  407. 

{d)  Eden  y.  Bidsdale't  Lighting  Co.,  23 
Q.  B.  D.  368;  68  L.  J.  Q.  B.  679; 
Lydney  Iron  Co.  v.  Bird,  33  C.  D.  86 ; 
66  L.  J.  C.  876. 

(e)  Be  Hereford  and  South  Wales  Wagon 
Co.,  2  C.  D.  621  ;  46  L.  J.  0.  461  ;  s^e 
Phosphate  Sewage  Co.  v.  Hartmont,  6 
0.  D.  894  ;  46  L.  J.  C.  661  ;  BagnaU  v. 


Carlton,  6  C.  D.  371  ;  47  L.  J.  0.  30. 

(/)  Be  RuvigneU  ease,  6  C.  D.  306 ; 
46  L.  J.  C.  360;  Xant-g-Glo  Co,  v. 
Grove,  12  C.  D.  738 ;  McLean's  ease,  65 
L.  J.  G.  36  ;  see  i^  North  Australian 
Co.,  (1892)  1  Ch.  322;  61  L.  J.  C.  129. 

{p)  Be  Englejield  CoU.,  8  C.  D.  388. 

{h)  Parker  v.  MeKenna,  L.  R.  10  Ch. 
96  ;  44  L.  J.  C.  426  ;  Be  Staple/ord  ColL 
Co.,  49  L.  J.  C.  263. 

{%)  Alhion  Steel  and  Wire  Co.  t.  Martin j 
1  C.  D.  680  ;  46  L.  J.  C.  173. 

(A*)  Metrop.  Bank  v.  Heiron,  6  Ex.  D. 
319. 
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PAQE 

Parties  to  contracts  of  agents  hj  deed— simple  contracts— prin- 
cipal presmnptiYely  the  contracting  party 329 

Principal  and  agent  both  contracting  parties — agent  liable  by 
usage  of  trade — election  to  sue  principal  or  agent 331 

Agent  sole  contracting  party— foreign  principal — charter  party 
by  agent  with  cesser  of  liability 333 

Liability  of  an  disclosed  principal — ^right  of  undisclosed  principal 
— application  to  contracts  in  writing — bills  of  exchangee 335 

Conditions  of  charging  undisclosed  principal — payment  by  prin- 
cipal in  account  with  agent 339 

Conditions  of  claim  of  undisclosed  prmcipal — payment  to  agent — 
set-off  of  debt  of  agent — notice  of  agency 340 

Intervention  of  principal  discharges  liability  to  agent— payment 
to  principal 342 

Principal  acting  as  agent  on  his  own  account — ag^t  dealing  with 
his  principal  on  his  own  account    343 

Contracting  as  agent  without  authority — ^warranty  of  authority 
— ^notice  of  agency 344 

Where  a  contract  is  made  by  an  agent  acting  for  a  principal  the 
question  arises  whether,  in  relation  to  the  other  party,  the  agent, 
or  the  principal,  or  both  are  contracting  parties,  entitled  to  sue  and 
liable  to  be  sued  upon  the  contract. 

With  contracts  by  deed  inter  paries,  the  parties  are  determined  Contracts 
exclusively  by  the  form  of  instrument ;  and  it  is  immaterial  that  ^  ^^^ 
the  persons  named  and  executing  as  parties  are  described  to  be  and 
act  as  agents  for  others  who  are  named  as  their  principals ;  for  the 
principal  can  acquire  no  right,  nor  incur  liability,  unless  himself 
named  or  designated  as  a  party  to  the  deed,  and  unless  it  is  exe- 
cuted on  his  behalf  with  authority  under  seal  {a).     Thus  where 
a  master  of    a  ship  executes  a  charter  party  imder  seal  in  his 
own  name,  the  shipowner  for  whom  he  acts,  not  being  a  party  to 
the  deed,  cannot  sue  upon  it  {b).    And  upon  the  same  principle  a 
cestui  que  tmst  cannot  sue  or  be  sued  upon  a  bond  or  coYonant 
made  by  and  in  the  name  of  a  trustee  on  his  behalf  (c). — ^In  a  Deed  poll, 
deed  poll  only  one  party  is  formally  named  as  such,  and  the  cove- 

(a)  See  anie^  pp.  309,  318.  Gardtter  v.   Laehlan,    8    Sim.    123 ;    4 

M.  &  Cr.  129. 
(*)  Schaek  t.  Anthony,  1  M.  &  S.  673 ;  («)  Fiekering*t  claim,  L.  R.  6  Ch.  626- 
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nantee  is  identified  by  the  name  or  designation  of  the  person 
for  whose  benefit  the  covenant  is  expressed  to  be  made  (d), 

A  simple  contract  in  writing  expressed  to  be  inter  partes  is  subject 
to  the  same  construction  as  a  deed,  as  to  the  effect  of  naming  the 
parties ;  though  it  is  not,  like  a  deed,  exclusive  of  the  rights  and 
liabilities  of  principals  not  named  in  the  contract  (e) ;  "  to  allow 
evidence  to  be  given  that  the  party  who  appears  on  the  face  of  the 
instrument  to  be  personally  a  contracting  party  is  not  such,  would 
be  to  allow  parol  evidence  to  contradict  the  written  agreement, 
which  cannot  be  done"  (/). — Where  a  written  contract  is  not 
expressly  made  inter  partes  the  questiou  whether  agent  or  principal 
is  the  contracting  party  is  a  question  of  construction  depending 
upon  the  forms  and  terms  of  the  writing  (g).  In  general,  if  a 
person  signs  a  contract  in  his  own  name  without  qualification,  he 
\&prim&  facie  a  contracting  party  and  is  personally  liable ;  unless  it 
appears  clearly  upon  the  feu^e  of  the  instrument  that  he  contracts 
for  another  person  (A).  And  "  persons  signing  a  document,  if  they 
wish  to  exclude  their  own  liability  must  show  that  they  sign  for 
some  other  person ;  and  if  it  is  left  ambiguous  on  the  instrument, 
it  should  be  construed  against  the  person  signing"  (i).  Words 
merely  describing  a  person  as  "agent,"  "broker"  or  the  like  are 
not  alone  sufficient  to  exempt  him  from  personal  liability  {k)  ;  for 
this  purpose  it  must  be  clearly  expressed  that  he  contracts  "  for  " 
or  "  on  account  of  "  a  principal,  and  not  on  his  own  account  (/). 

In  the  construction  of  contracts  made  by  an  agent  for  a  disclosed 
principal,  the  presumption  is  that  the  principal  and  not  the  agent 
is  the  contracting  party  (w).  "  It  is  more  consonant  to  the  general 
principle  of  law  to  refer  all  transactions  of  agents  to  the  principal 
on  whose  account  they  were  entered  into  ;  "  and  according  to  this 


(d)  See  ante,  pp.  93,  293 ;  Sunderland 
Ins.  V.  Kearney,  16  Q.  B.  925  ;  20  L.  J. 
Q.  B.  417. 

(4  Beckham  v.  Drake^  9  M.  &  W.  79 ; 
12  L.  J.  Ex.  486 ;  2  H.  L.  C.  679 ;  9 
E.  B.  1213  ;  Bee  poet,  p.  336. 

(/)  Per  cur.  Higgine  v.  Senior,  8 
M.  &  W.  844 ;  11  L.  J.  Ex.  199. 

(g)  Tanner  t.  Christian,  4  E.  &  B. 
691  ;  24  L.  J.  Q.  B.  91 ;  Lennard  v. 
Jtobinson,  6  E.  &  B.  126  ;  24  L.  J.  Q.  B. 
275 ;  Weidner  v.  Soggeit,  1  C.  P.  D. 
633. 

(A)  Cooke  V.  JFihofi,  1  0.  B.  N.  8. 153  ; 
26  L.  J.  C.  P.  16  ;  Chadwick  v.  Madcn, 
9  Hare,  191 ;  21  L.  J.  C.  876. 


(i)  Crompton,  J.,  I>e»lande8  v.  Gregory ^ 
2  E.  &  E.  602 ;  29  L.  J.  Q.  B.  93. 

(k)  Rough  V.  Manzanos,  4  Ex.  D.  104  ; 
48  L.  J.  Ex.  398 ;  Hutcheson  v.  Eaton ^ 
1 3  Q.  B.  D.  86] .  See  BiUs  of  Exchange 
Act,  1882,  8.  26. 

(0  Gadd  V.  Houghton,  1  Ex.  D.  367 ; 
46  L.  J.  Ex.  71  ;  see  Pike  v.  Ongley,  18 
Q.  B.  D.  708;  66  L.  J.  Q.  B.  373; 
Southwell  V.  Bowditch,  1  C.  P.  D.  374 ; 
45  L.  J.  G.  P.  630 ;  and  see  jmw/,  pp.  331, 
349. 

(m)  Littledale,  J.,  Thomeon  y.  2)ar<vi- 
port,  9  B.  &  C.  78  ;  2  Sm.  L.  C.  368 ; 
Evanay.  Evans,  3  A.  &  E.  132;  Fieher 
Y.  Marsh,  6  B.  &  S.  411 ;  34  L.  J.  Q.  B. 
177. 
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principle  it  is  held  that  upon  contracts  with  carriers  the  consignee 
of  the  goods,  and  not  the  consignor,  is  presumptively  the  party 
entitled  to  sue  and  liable  to  be  sued,  as  being  the  principal  for 
whom  they  are  carried  by  the  directions  of  the  consignor  acting  as 
agent ;  but  such  presumption  necessarily  varies  with  the  circum- 
stances (n).  In  the  case  of  a  railway  company  issuing  tickets  for 
carrying  over  the  lines  of  other  companies,  the  issuing  company  is 
presumptively  agent  for  the  other  companies  as  to  the  carriage  over 
their  lines  according  to  the  traffic  arrangements ;  and  each  com- 
pany, so  far  as  it  undertakes  the  carrying,  is  presumptively  a 
principal ;  while  the  issuing  company  may  also  appear  expressly 
liable  on  the  entire  contract  (o). — ^Upon  this  principle  an  under- 
taking by  a  solicitor  on  behalf  of  a  client,  for  some  act  to  be  done 
by  the  latter,  is  construed  presumptively  as  charging  the  client 
and  not  the  solicitor  {p) ;  but  where  the  solicitor  of  a  party 
undertook  in  his  own  name,  though  he  described  himself  as  soli- 
citor of  the  party,  to  pay  money  with  which  the  party  was  charged, 
he  was  held  personally  liable  (9). 


Ch.  n. 

Sect.  II. 


"  An  agent  may  make  a  contract  by  which  he  may  become  per-  principal  and 
Bonally  liable,  while  he  still  makes  it  on  bebalf  of  his  principal,  so  agent  both 
that  the  other  party  has  a  choice  to  go  against  either  the  one  or  parties, 
the  other ;  that  is,  the  contract  may  be  such  as  to  make  the  prin- 
cipal as  well  as  the  agent  himself  a  party  to  the  contract"  (r). 
Where  goods  are  bought  by  a  broker,  charging  himself  as  buyer 
in  the  bought  and  sold  notes,  both  broker  and  principal  are  pre- 
sumptively liable,  so  that  the  seller  may  charge  either  («).     And 
the  liability  of  a  broker  under  the  rules  of  the  Stock  Exchange 
does  not  exclude  the  liability  of  his  principal  (t).     So  where  goods 
are  shipped  under  a  bill  of  lading  signed  by  the  master,  the  shipper 
may  charge  either  the  master  who  signs  the  contract  or  the  owner 
of  the  ship  for  whom  the  master  acts  (u). 


(w)  Dawes  v.  Peck,  8  T.  R.  334 ;  see 

O.    W,   Ry.  V.   Bagge,    16   Q.    B.    D. 

626 ;  64  L.  J.  Q.  B.  699 ;   Westfield  v. 

0,   jr.  Eg.,  62  L.  J.  Q.  B.  276;   see 

j90«f,  p.  688. 

(0)  See  Foulke$  v.  Met.  DUt.  Jtg.y  6 
C.  F.  D.  167;  49  L.  J.  C.  P.  361; 
Hooper  V.  Z.  ^  N.  W.  Rg.,  60  L.  J.  Q.  B. 
103. 

(p)  Downham  y.  Williamt,  7  Q.  B. 
103;  14  L.  J.  Q.  B.  226;  Lewis  v. 
yUhoUoH,  18  Q.  B.  603 ;  21  L.  J.  Q.  B. 
311. 


{q)  Buncll  V.  Jones,  3  B.  &  Aid.  47  ; 
Hall  V.  Ashurst,  1  0.  &  M.  714  ;  2  L.  J. 
Ex.  295 ;  see  Harper  v.  irxlliams,  4  Q.  B. 
219  ;  12  L.  J.  Q.  B.  227. 

(r)  Per  ear.  Elbinger  Oesfllschaft  v. 
Claye,  L.  B.  8  Q.  B.  318 ;  42  L.  J.  Q.  B. 
161. 

(h)  CaUsr  V.  Bobtll,  L.  R.  6  C.  P.  486 ; 
40  L.  J.  0.  P.  224. 

(0  Morlimer  v.  McCallan,  6  M.  &  W. 
68  ;  9  L.  J.  Ex.  73. 

(m)  Priestleg  v.  Ferfiie,  3  H.  &  0.  977 ; 
34  L.  J.  Ex.  176. 
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Where  the  oontraot  purports  to  bind  the  principal  only,  aa  in  the 
case  of  brokers'  notes  expressed  in  the  terms  bought  or  sold  "  for," 
or  ^'  on  account "  of,  a  principal,  the  broker  may  sdso  be  liable  to 
his  employer  for  the  due  performance  of  the  contract  by  a  usage 
of  the  trade ;  as  a  usage  that  if  the  principal  is  not  named  in  or  at 
the  time  of  the  contract  the  broker  shall  be  liable  {x) ;  or  a  usage 
that  if  the  principal  fail  to  pay  the  agent  shall  be  liable  (^). 
Evidence  of  usage  of  the  liability  of  the  agent  is  not  inconsistent 
with  the  terms  of  a  contract  which  purports  to  bind  the  principal ; 
but  evidence  of  usage  that  the  agent  should  become  liable  instead 
of  the  principal  would  contradict  such  contract  and  is  inadmis* 
sible  (z).  And  if  an  agent  has  contracted  in  writing  so  as  to  make 
himself  personally  liable,  evidence  of  usage  in  discharge  of  his 
liability  is  inconsistent  and  inadmissible  (a). 

Where  the  principal  and  the  agent  are  both  liable,  the  creditor 
has  the  election  which  to  sue.  '^  In  general  the  question  of  election 
can  only  be  properly  dealt  with  as  a  question  of  fact ;  but  there 
may  be  cases  in  which  the  act  of  the  contractee  in  regard  to  his 
dealings  with  or  proceeding  against  the  agent,  with  full  knowledge 
of  the  facts  and  freedom  of  choice,  may  be  such  as  to  preclude  him 
in  point  of  law  from  afterwards  resorting  to  the  principal "  (J), 
Where  the  creditor  sued  the  contracting  agent  to  judgment,  he 
was  taken  to  have  made  a  conclusive  election  which  precluded  him 
from  suing  the  principal,  though  the  judgment  failed  of  satisfao* 
tion  through  the  bankruptcy  of  the  agent ;  but  no  legal  proceeding 
short  of  judgment  would  have  that  effect  (e).  The  filing  of  an 
affidavit  of  proof  in  bankruptcy  against  the  agent,  on  which  no 
further  proceeding  was  taken  or  dividend  received,  was  held  not 
to  preclude  a  subsequent  action  against  the  principal  (d).  Taking 
the  contract  in  the  name  of  the  agent  after  demanding  the  name 
of  the  principal  does  not  exclude  the  liability  of  the  latter ;  nor 
does  a  demand  of  payment  made  upon  the  agent  operate  as  an 


(x)  Humfrey  v.  LaU,  E.  B.  &  E.  1004 ; 
27  L.  J.  Q.  B.  390 ;  FUet  v.  Murton, 
L.  R.  7  Q.  B.  126 ;  41  L.  J.  Q.  B.  49 ; 
Hutehituon  y.  Tatham,  L.  R.  8  C.  P. 
482 ;  42  L.  J.  0.  P.  260  ;  Southfcell  v. 
Bowditeh,  1  C.  P.  D.  374  ;  46  L.  J.  C.  P. 
630. 

(y)  Imperial  Bank  v.  Lond,  ^  Kath, 
Docks,  6  C.  D.  196 ;  46  L.  J.  C.  335. 

(«)  Trueman  v.  Loder,  11  A.  &  E.  689 ; 
9  li.  J.  Q.  B.  165 ;  Pike  v.  OngUy,  18 
Q.  B.  D.  708  ;  66  L.  J.  Q.  B.  673. 


(a)  Magee  v.  Atkinson,  2  M.  &  W. 
440;  6  L.  J.  Ex.  115;  Jones  v.  Little- 
dale,  6  A.  &  E.  486  ;  6  L.  J.  K.  B.  642. 

{b)  Per  cur,  Curtis  v.  Williamson,  L.  R. 
10  Q.  B.  69 ;  44  L.  J.  Q.  B.  29 ;  see 
Maefarlane  v.  Oiannacopulo,  S  H.  &  N. 
860 ;  28  L.  J.  Ex.  72 ;  Fell  v.  Parkin^ 
62  L.  J.  Q.  B.  99. 

U)  Priestley  v.  Femie,  3  H.  &  G.  977 ; 
34  L.  J.  Ex.  172. 

(d)  Curtis  Y.  JFilliamsoH,  supra. 
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election  to  charge  him  only  {e).     Nor  does  the  taking  of  bills       Ca.  II. 

drawn  by  the  agent    in  payment,   which    are   afterwards   dis-  f^^! L 

honoured  (/).  But  such  delay  in  charging  the  principal  as  would 
reasonably  lead  him  to  infer  that  the  debt  was  paid  by  the  agent, 
or  that  the  creditor  looked  to  the  agent  only,  and  thereby  authorised 
him  to  settle  with  his  agent,  would  preclude  the  creditor  from 
afterwards  charging  the  principal  {g). 

The  contract  may  be  made  with  the  agent  alone,  without  any  A^^ent  the 
recourse  against  the  principal.    But  an  agent  does  not  become  ^^\^^ 
liable  merely  because  his  principal  cannot  be  sued  upon  the  con-  party, 
tract ;  as  in  the  case  of  an  agent  contracting  for  the  govern- 
ment {h). — ^An  agent  in  this  country  buying  for  a  foreign  principal  Foreign 
presumptively  has  no  authority  to  pledge  the  credit  of  the  foreign  principal, 
principal,  and  the  credit  is  to  be  considered  as  given  exclusively  to 
the  agent  (/)•     And  where  goods  were  sold  and  delivered  to  the 
order  of  the  agent  acting  for  a  foreign  principal  and  invoiced  to 
the  agent  in  his  own  name,  it  was  held  that  the  seller  could  not 
charge  the  principal,  although  he  had  been  present  and  assisted  at 
the  selection  of  the  goods  {k).     Conversely,  the  foreign  principal  is 
presumptively  not  entitled  to  sue  upon  the  contract  made  by  the 
agent,  for  the  right  to  sue  and  be  sued  are  correlative  (/) ;  though 
he  may  be  entitled  to  sue  in  respect  of  his  property  in  goods  or 
money  dealt  with  under  the  contract  (w). — ^But  it  is  competent  to 
the  agent  to  contract  for  the  foreign  principal  exclusively,  without 
recourse  to  himself,  as  by  means  of  a  written  contract  to  that 
effect  (n).     In  the  case  of  a  partner  in  a  foreign  firm  resident  in 
this  country  and  buying  goods  on  account  of  the  firm,  the  contract 
presumptively  binds  the  firm  and  may  be  charged  against  all  the 
partners    according    to    the    general    principles    of    partnership 
agency  (o). 


(e)  Caldei-  v,  Bobell,  L.  R.  6  C.  P.  486 ; 
40  L.  J.  C.  P.  224. 

(/)  Whitwell  T.  Pn-nn,  4  C.  B.  N.  S. 
412. 

ijf)  Irvine  v.  Watson^  5  Q.  B.  D.  414  ; 
49  L.  J.  Q.  B.  531 ;  Davuon  v.  Donald* 
son,  9  Q.  B.  D.  623. 

(A)  Macbeath  v.  Raldiman,  I  T.  R. 
172 ;  Dunn  v.  Maedonald,  (1897)  1  Q.  B. 
655 :  66  L.  J.  Q.  B.  420. 

(i)  Thomson  ▼.  Davenport ,  9  B.  &  C. 
78  ;  2  8m.  L.  C.  368  ;  Hutton  v.  Bullock, 
L.  K.  9  Q.  B.  672. 

(k)  Pateraon  y.  Gandasequi,  15  East, 
62 ;  Addiaon  y.  Gandaaequiy  4  Taunt. 
673;  8.  Cc,  2  Sm.  L.  C.  356,  361. 


{T)  Elbinger  Oetelhchaft  y.  Claye,  L.  R. 
8  Q.  B.  313 ;  42  L.  J.  Q.  B.  161  ;  eee 
Maspons  v.  Mildred,  9  Q.  B.  D.  630  ;  61 
L.  J.  Q.  B.  604 ;  affirmed  8  Ap.  Ca. 
874 ;  63  L.  J.  Q.  B.  33. 

(w)  Kaltenbach  v,  Lewis,  10  Ap.  Ca. 
617;  65  L.  J.  C.  68;  see  RUboura  v. 
Bruckner,  3  C.  B.  N.  S.  823  ;  27  £.  J. 
C.  P.  90;  X"w  Zealand  Land  Co  v. 
Watson,  7  Q.  B.  D.  374  ;  60  L.  J.  Q.  B. 
433. 

(n)  Greni  v.  Kopke,  18  C.  B.  549 ;  25 
L.  J.  C.  P.  297  ;  Malcolm  v.  JToyle,  63 
L.  J.  Q.  B.  1. 

(o)  Bottomley  v.  Xuitall,  5  C.  B  N.  S. 
122;  28  L.  J.  0.  P.  liO. 
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In  charter  parties  made  by  an  agent  in  his  own  name,  it  is  usual 
to  insert  an  express  clause,  that  as  the  charter  party  is  made  on 
behalf  of  another,  the  liability  of  the  charterer  shall  cease  upon  the 
shipping  of  the  cargo  ;  thus  leaving  the  shipowner  to  his  remedies 
against  the  principal,  or  against  the  consignee  of  the  cargo,  or  to 
his  lien  upon  the  cargo  ;  and  the  clause  may  expressly  provide  for 
a  lien  upon  the  cargo  in  substitution  for  the  liability  of  the 
charterer  in  whole  or  in  part  {p).  The  effect  of  such  clause  is  to 
exempt  the  agent  from  liability  for  any  breaches  occurring  after 
the  cargo  is  shipped ;  and  as  to  breaches  occurring  before,  it  is  a 
question  of  construction  how  far  he  remains  liable.  The  presump- 
tion is  that  the  liability  continues;  but  by  express  unequivocal 
terms  liability  may  be  excluded  for  all  breaches  as  well  before  as 
after  the  shipping  of  the  cargo  {q).  The  lien  upon  the  cargo 
would  be  construed  as  presumptively  substituted  for  and  co- 
extensive with  the  liabilities  excluded  by  the  clause  of  cesser  (r). 
And  the  rule  of  construction  has  been  laid  down,  that  '^  where  the 
words  of  the  absolving  part  of  the  clause  plainly  show  that  all 
liability  is  to  cease  on  loading,  it  is  to  cease  both  as  to  antecedent 
and  future  liabilities,  and  without  regard  to  any  lien ;  but,  where 
the  words  of  the  absolving  part  are  open  to  either  interpretation, 
then,  without  regard  to  lien,  liability  as  to  future  transactions  is 
not  to  accrue ;  but  liability  as  to  antecedent  breaches  is  to  cease 
only  so  far  as  an  equivalent  lien  is  given "(«).  Where  the 
charterer,  being  the  real  principal,  contracts  as  agent  only,  with 
the  above  clause  of  cesser  of  liability,  he  may  sue  or  be  sued  as 
principal;  for  the  clause  does  not  apply  to  him  in  that  character  (t). 
And  if  he  claims  as  consignee  under  a  bill  of  lading  incorporating 
the  conditions  of  the  charter  party,  the  clause  of  cesser  is  not 
included,  because  inconsistent  with  the  bill  of  lading  (ti).  The 
clause  receives  the  same  construction  in  favour  of  a  charterer  who 
contracts  in  his  own  name ;   and  a  waiver  of  the  lien  by  the  ship- 


{p)  Bannister  v.  Breslauer^  L.  R.  2 
C.  P.  497 ;  86  L.  J.  0.  P.  196  ;  Gray  v. 
Carr,  L.  R.  6  Q.  B.  622 ;  Kish  y.  Cory, 
L.  R.  10  Q.  B.  653 ;  44  L.  J.  Q.  B. 
206  ;  Lister  v.  Van  Haanshergen,  1 
Q.  B.  D.  269  ;  45  L.  J.  Q.  B.  496. 

{q)  Christoferson  v.  ITawssn,  L.  R.  7 
Q.  B.  609;  41  L.  J.  Q.  B.  217;  Lock- 
hart  T.  Falk,  L.  R.  10  Ex.  132;  44 
L.  J.  Ex.  106;  WagstaffY,  Anderwn^  6 
0.  P.  D.  171 ;  49  L.  J.  0.  P.  485. 

(r)  Clink  v.  iW/w«f,  (1891)  1  Q.  B. 


626;  60  L.  J.  Q.  B.  388;  Somen  y. 
Sarrold,  (1894)  1  Q.  B.  612;  63  L.  J. 
Q.  B.  744. 

(«)  Per  cur.  French  v.  Gerber,  1  C.  P.  D. 
744 ;  afiBrmed  2  C.  P.  D.  246 ;  46  L.  J. 
0.  P.  320. 

(0  Sehmak  v.  Avery,  16  Q.  B.  665 ; 
20  L.  J.  Q.  B.  228. 

(m)  Oullisehen  v.  Stewart,  13  Q.  B.  D. 
317  ;  63  L.  J.  Q.  B.  173 ;  see  Gray  y. 
Carr,  L.  R.  6  Q.  B.  622. 
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owner  delivering  the  goods  at  his  request  does  not  revive  the       Ch.  II. 
liability  as  charterer  (x).  '- — '- — 


It  is  a  general  principle  of  law  that  if  an  agent  contract  per- 
sonally without  disclosing  the  agency,  the  principal  upon  being 
discovered  may  be  charged ;    and,  on  the  other  hand,  the  principal 
may  intervene  and  charge  the  other  contracting  party ;  subject  in 
either  case  to  the  condition  of  preserving  the  rights  and  equities  of 
the  party  charged  as  against  the  agent. — "  If  a  person  sells  goods,  LiabUity  of 
supposing  at  the  time  of  the  contract  he  is  dealing  with  a  principal,  p^^^^^^ 
but  afterwards  discovers  that  the  person  with  whom  he  has  been 
dealing  is  not  the  principal  in  the  transaction,  but  agent  for  a  third 
person,  though  he  may  have  in  the  meantime  debited  the  agent 
with  it,  he  may  afterwards  recover  the  amount  from  the  real  prin- 
cipal ;  subject,  however,  to  this  qualification,  that  the  state  of  the 
account  between  the  principal  and  the  agent  is  not  altered  to  the 
prejudice  of  the  principal "  (y).     And  the  same  rule  presumptively 
applies,  where  the  seller  knew  that  he  was  dealing  with  an  agent, 
but  who  did  not  disclose  the  name  of  his  principal,  so  that  there 
was  no  opportunity  of  debiting  the  latter  (2).     And  where  the 
principal  is  named,  taking  the  contract  in  the  name  of  the  agent 
as  party  does  not  necessarily  discharge  the  principal  (a). — Upon 
the  same  principle  an  undisclosed  or  dormant  partner  of  a  firm  may 
be  sued  jointly  with  the  ostensible  partners  upon  a  contract  with 
the  firm ;  or  the  ostensible  partners  may  be  sued  alone  as  being 
the  actual  parties  to  the  contract  (J). 

It  is  also  "  a  well-established  rule  of  law,  that  where  a  contract  Right  of 
not  imder  seal  is  made  with  an  agent  in  his  own  name  for  an  ^^J^pal 
undisclosed  principal,  either  the  agent  or  the  principal  may  sue 
upon  it;  the  defendant  in  the  latter  case  being  entitled  to  be 
placed  in  the  same  situation,  at  the  time  of  the  disclosure  of  the 
real  principal,  as  if  the  agent  had  been  the  contracting  party.  This 
rule  is  most  frequently  acted  upon  in  sales  by  factors,  agents,  or 
partners,  in  which  cases  either  the  nominal  or  real  contractor  may 


(z)  Sanffuinetti  y.  Pacijlc  Steam  Hav.  {z)  Thomson  y.  Davenport^  supra;  Irvine 

Co,,  2  Q.  B.  D.  238 ;  46  L.  J.  Q.  B.  y.  Watson,  6  Q.  B.  D.  414  ;  49  L.  J. 

105.  Q.  B.  531. 

(y)    Tenterden,    C.    J.,    Thomson    y.  {a)  CaUler  v.  Dobell,  L.  R.  6  C.  P.  486 ; 

Davenport,  9  B.  &  C.  78  ;  2  Sm.  L.  C.  40  L.  J.  C.  P.  224. 

368  ;  aee  per  eur.  Armstrong  y.  Stokes,  {b)  De  Mantort  y.  Saunders,  1  B.  &  Ad. 

L.  B.  7  Q.  B.  603 ;  41  L.  J.  Q.  B.  256.  398. 
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sue  ;  but  it  may  be  equally  applied  to  other  cases  "  (c).  The  rule 
applies  to  foreign  principals  and  agents  ;  but  not  to  a  foreign  prin- 
cipal contracting  through  an  English  agent,  the  contract  in  the 
latter  case  being  presumptively  made  with  the  agent  exclusively 
of  the  foreign  principal  {d). — Upon  this  principle  where  a  loan  is 
made  of  the  money  of  a  firm  by  one  of  the  partners,  all  the  partners 
may  join  in  suing  for  it,  upon  proof  that  the  money  was  lent  upon 
a  partnership  account;  but  the  mere  fact  of  the  money  being 
partnership  money  is  not  enough  to  entitle  them  to  recover  it, 
because  the  one  partner  may  have  taken  and  applied  it  for  his  own 
use  without  the  knowledge  of  the  firm  or  the  borrower  (e).  So  it 
was  held  that  all  the  partners  of  a  firm  might  sue  upon  a  guarantee 
given  to  one  of  them  to  secure  a  loan  of  the  partnership  money  (/). 
So  if  one  partner  sells  partnership  property  on  behalf  of  the  firm, 
all  the  partners  may  join  in  suing  for  the  price ;  but  if  he  sells  it  as 
his  own  they  cannot  charge  the  buyer  upon  the  contract  of  sale  (g). 
And  where  goods  are  bought  by  one  person  in  his  own  name 
acting  on  account  of  several  others  who  are  interested  in  the 
purchase  all  may  join  in  suing  the  seller  (A).  Upon  the  same 
principle  where  a  business  is  carried  on  by  and  in  the  name  of  two 
persons  for  the  benefit  of  one  of  them  only,  he  may  sue  alone,  as 
being  the  principal,  upon  a  contract  made  with  both  in  the  course 
of  the  business  (f).  But  in  all  cases  the  principal  must  adopt  the 
contract  as  made  by  his  agent,  though  it  differ  in  its  terms  from 
the  authority  given  (k). — Upon  a  similar  principle,  where  money  of 
the  principal  has  been  obtained  from  an  agent  by  mistake  or  fraud, 
either  the  principal  or  the  agent  may  in  general  sue  upon  the 
implied  contract  for  repayment  (/). 

The  rule  applies  in  general  to  contracts  in  writing,  not  under 
seal,  so  far  as  is  consistent  with  the  writing :  '^  it  is  competent  to 
show  that  one  or  both  of  the  contracting  parties  were  agents  for 
other  persons  and  acted  as  such  agents  in  making  the'  contract,  so 


{e)  Per  eur.  Sltna  v.  JBondf  6  B.  &  Ad, 
393 ;  per  eur.  Spnrr  y.  CVwa,  L.  R.  5  Q.  B. 
669  ;  39  L.  J.  Q.  B.  250. 

{d)  Manpons  v.  Mildred,  9  Q.  B.  D. 
541 ;  51  L.  J.  Q.  B.  604 ;  affirmed  8 
Ap.  Ca.  874  ;  53  L.  J.  Q.  B.  33. 

(e)  Sims  ▼.  Brittain,  4  B.  &  Ad.  375  ; 
8im»  T.  Bond,  5  B.  &  Ad.  389 ;  AUx- 
dnder  ▼.  Barker,  2  0.  &  J.  133  ;  1  L.  J. 
Ex.  40  ;  Cooke  v.  Seeley,  2  Ex.  746 ;  17 
L.  J.  Ex.  286. 

(/)  Oarrett  \,HandUy,  4  B.  &  C.  664. 


ig)  Lucas  V.  Be  la  Cotir,  1  M.  &  8. 
249  ;  Skinner  v.  Stokes,  4  B.  &  Aid.  437. 

(A)  Cothay  v.  Fennell,  10  B.  &  C.  671. 

(i)  Spurr  v.  Cass,  L.  B.  6  Q.  B.  666  ; 
39  L.  J.  Q.  B.  249. 

{k)  Lueas  v.  De  la  Cour,  1  H.  &  S. 
260 ;  Smethurst  v.  Taylor,  12  M.  &  W. 
545  ;  14  L.  J.  Ex.  8t). 

(/)  Stevettson  v.  Mortimer,  2  Cowp. 
805;  Molt  T.  £ly,  1  E.  &  B.  795; 
Colonial  Bank  v.  Exchange  Bank,  11 
Ap.  Ca.  84  ;  55  L.  J.  V.  C.  14. 
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OS  to  give  the  benefit  of  the  contract  on  the  one  hand  to,  and 
charge  with  liability  on  the  other,  the  nnnamed  principals ;  and 
this  evidence  in  no  way  contradicts  the  written  agreement.  It 
does  not  deny  that  it  is  binding  on  those  whom,  on  the  face  of  it, 
it  purports  to  bind ;  but  shows  that  it  also  binds  another  by  reason 
that  the  act  of  the  agent  in  signing  the  agreement  in  pursuance  of 
his  authority  is  in  law  the  act  of  the  principal "  {m).  Evidence  is 
not  admissible  to  discharge  the  person  who  appears  as  party  upon 
the  written  contract  («)  ;  nor  to  contradict  the  writing  as  to  the 
description  of  the  party  as  principal :  as  where  the  party  named  in 
a  charter-party  of  a  ship  was  described  as  "  owner,"  evidence  was 
not  admitted  to  show  that  he  was  agent  for  the  real  shipowner,  so 
as  to  entitle  the  latter  to  sue  in  his  own  name  as  principal  (o).  So 
where  the  policies  of  a  mutual  assurance  association  are  expressly 
restricted  to  members,  a  party  interested  as  undisclosed  principal 
cannot  sue  or  be  sued  on  a  policy  made  by  a  member  (p), — The 
same  principle  applies  with  contracts  required  to  be  in  writing  by 
the  Statute  of  Frauds ;  the  unnamed  principal  may  sue  and  be 
sued  upon  the  written  contract  signed  by  the  agent  in  his  own 
name  (q). 

Bills  of  exchange  and  promissory  notes  are  exceptions  to  this  BUla  of 
rule.  According  to  the  law  merchant  by  which  'bills  of  exchange  ®*°^*°fi^- 
were  regulated,  and  which  was  made  applicable  to  promissory  notes 
ly  Statute  3  &  4  Anne,  c.  8,  no  person  could  be  sued  unless  he 
appeared  as  party  by  name  or  designation  on  the  face  of  the 
instrument;  nor  could  any  person  sue  unless  he  was  named  therein 
as  payee  or  promisee,  or  unless  he  became  entitled  as  indorsee  or 
bearer  (r).  No  person  can  accept  a  bill  of  exchange,  unless  he  is 
named  or  otherwise  indicated  with  reasonable  certainty  therein  &s 
the  drawee  to  whom  it  is  addressed  (s) ;  and  any  other  person  pm*- 
porting  to  accept  would  not  be  liable,  unless  his  signature  could  be 


(tn)  Per  cur.  Niggina  v.  Senior ^  8 
M.  &  W.  844 ;  11  L.  J.  Ex.  199  ;  Tor- 
rington  v.  Lovcey  L.  B.  4  C.  P.  26 ;  38 
li.  J.  C.  P.  121. 

(«)  Jtmes  V.  Littledale,  6  A.  &  E.  486 ; 
6  li.  J.  K.  B.  169  ;  see  Holding  y.  Elliott^ 
5  H.  &  N.  117  ;  29  L.  J.  Ex.  134. 

(o)  Humble  Y,  Hunter,  12  Q.  B.  310; 
1 7  L.  J.  Q.  B.  3 10.  See  Tf'ake  v.  Harrop, 
1  H.  &  C.  202 ;  31  L.  J.  Ex.  451. 

{p)  United  Kingdom  Am.  v.  Nevilly  19 
Q.  B.  D.  110;  66  L.  J.  Q.  B.  522; 
Montgomerie  ▼.  United  Kingdom  Ass., 
(1891)  1  Q.  B.  370 ;  60  L.  J.  Q.  B.  429. 


(q)  See  ante,  p.  188 ;  Bateman  v. 
i%i//ip#,  16  Ea«t,  272;  Truemany.  Lodei', 
11  A.  &  E.  589  ;  9  L.  J.  Q.  B.  165. 

(r)  Emlg  y.  Lge,  16  East,  7  ;  Miles' 
claim,  L.  R.  9  Ch.  635;  43  L.  J.  C. 
732 ;  confirmed  hy  Bills  of  Exohange 
Act,  1882,  s.  23. 

(«)  Bills  of  Exchange  Act,  1882, 
8.  6  (I)  ;  Jackaon  y.  Hudson,  2  Camp. 
448;  Davis  y.  Clarke,  6  Q.  B.  16;  13 
L.  J.  Q.  B.  305 ;  see  Lindus  y.  Bradtoell, 
6  C.  B.  583 ;  17  L.  J.  C.  P.  121  ;  Fielder 
T.  Marshall,  9  0,  B.  N.  S.  r.OG ;  30  L.  J. 
C.  P.  158, 
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construed  as  binding  him  to  a  collateral  guarantee  {t).  Therefore, 
no  person  can  sue  or  be  sued  as  an  undisclosed  principal  upon  these 
instruments. — Hence  a  person  who  signs  or  accepts  a  bill  or  note  in 
his  own  name,  although  he  describes  himself  as  agent,  trustee,  or 
the  like,  is  taken  to  be  personally  liable,  in  favour  of  the  validity 
of  the  instrument ;  unless  he  expresssly  on  the  face  of  the  bill  or 
note  excludes  all  personal  liability  (w).  If  the  parties  to  a  bill 
or  note  describing  themselves  as  "  directors  "  or  "  secretary  "  of  a 
company,  do  not  expressly  state  that  they  are  acting  on  behalf  of 
the  company,  they  are  held  personally  liable  (.r) ;  and  if  directors 
sign  a  bill  or  note  in  form  joint  and  several,  they  are  taken  to  be 
personally  liable  by  reason  of  the  several  liability  (y).  Nor  in 
such  cases  does  the  affixing  the  seal  of  the  company  exclude  their 
personal  liability,  where  the  parties  do  not  use  terms  to  exclude 
it  (s).  On  the  other  hand,  if  they  sufficiently  express  that  they 
sign  or  accept  for  on  behalf  of  the  company  they  would  not  be 
personally  liable ;  and  the  bill  or  note  may  then  bind  the  com- 
pany, if  the  parties  in  fact  acted  under  the  authority  of  the 
company  {a).  If  the  company  is  incorrectly  named  in  the  instru- 
ment, as  by  omitting  the  word  "  limited,"  a  director  or  officer 
signing  it  is  mewie  personally  liable  by  the  Companies  Act,  18t)2, 
s.  42  (6). — ^An  agent  signing  a  bill  or  note  may  exclude  his  per- 
sonal liability  by  adding  the  words  ^^per  pro^^  or  "  by  procura- 
tion of,"  or  any  equivalent  expression  indicating  that  he  signs 
for  or  on  behalf  of  a  named  principal  (c) .  A  person  taking  the 
bill  with  such  signature  is  affected  with  notice  of  the  agency,  and 
is  bound  to  prove  that  the  authority  to  sign  exists  in  fact  and  is 
properly  executed  on  that  occasion  {d).  But  bankers  are  protected 
in  pajing  in  the  ordinary  course  of  business  cheques  and  bills 


(<)  Steele  v.  McKxnlay^  5  Ap.  Ca.  754 ; 
Jte  Barnard,  32  C.  D.  447 ;  55  L.  J.  C. 
935. 

(tt)  Leadbitter  v.  Farrow,  5  M.  &  S. 
345  ;  Mare  v.  Charles,  5  E.  &  B.  978 ; 
25  L.  J.  Q.  B.  119 ;  Nieholla  v.  Diamond, 
9  Ex.  154 ;  23  L.  J.  Ex.  1 ;  Frice  v. 
Taylor,  6  H.  &  N.  540  ;  29  L.  J.  Ex. 
331 ;  Gray  v.  Raper,  L.  R.  1  C.  P.  694  ; 
Bills  of  Exchange  Act,  1882,  s.  26. 

(a)  Fenkivil  v.  Cor?ieU,  5  Ex.  381 ;  19 
L.  J.  Ex.  305  ;  Bottomley  v.  Fisher,  1  H. 
&  0.  211 ;  31  L.  J.  Ex.  417. 

(y)  Heahy  v.  Storey,  3  Ex.  3 ;  18  L.  J. 
Ex.  8. 


(z)  Dntton  v.  Marsh,  L.  R.  6  Q.  B. 
361 ;  40  L.  J.  Q.  B.  175. 

{a)  Aggs  v.  Nicholson,  1  H.  &  N.  165  ; 
25  L.  J.  Ex.  348 :  Lindas  v.  Melrose,  3 
H.  &  N.  177  ;  27  L.  J.  Ex.  326;  AUx- 
ander  v.  Sizer,  L.  R.  4  Ex.  102  ;  38 
L.  J.  Ex.  69.  See  Companies  Act,  1862, 
8.47. 

(*)  Penrose  v.  Mariyn,  E.  B.  &  E.  499 ; 
28  L.  J.  Q.  B.  28 ;  Atkins  v.  JTardle^  68 
L.  J.  Q.  B.  377. 

{c)  Bills  of  Exchange  Act,  1882, 
s.  26  ;  see  Davidson  y.  Stanley,  2  Man.  & 
G.  721,  n.  (a). 

{d)  Bills  of  Exchange  Act,  1882, 
8,  25  ;  see  ante,  p.  316. 
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which  are  drawn  upon  them  as  payable  to  order  on  demand,  though       Ch.  II. 
the  indorsement  is  made  by  an  agent  without  authority  {o).  ^^'     ' 


If  the  creditor  contracted  with  the  agent  as  principal  without  Conditions  of 
notice  of  any  agency,  his  right  to  charge  the  undisclosed  principal  und^aoiofed 
is  subject  to  the  allowance  in  account  of  all  payments  made  by  principal, 
the  principal  to  the  agent  on  account  of  the  contract  before  the 
agency  was  disclosed  and  whilst  the  creditor  trusted  to  the  agent 
only ;  for  in  such  case  the  credit  of  the  principal  is  not  in  any 
way  pledged  (/).     If  the  creditor  contracted  professedly  with  an 
agent,  as  in  the  case  of  dealing  with  the  broker  or  other  recog- 
nised agent,  though  the   principal  was   not  named,  he  has  the 
security  of  the  principal  as  well  as  that  of  the  agent,  and  he  is 
not  afPected  by  payments  made  by  the  principal  to  the  agent  or 
by  the  state  of  account  between  them ;  the  principal  is  bound  to 
see  that  his  agent  pays,  and  the  giving  of  money  to  the  agent 
for  that  purpose  does  not  amount  to  payment  unless  the  money 
is  actually  so  applied  (g).     But  in  the  latter  case,  if  the  creditor  by  Payment  by 
conduct  or  representations  induces  the  principal  debtor  to  believe  J^^t  wUh 
that  his  agent  has  satisfied  the  debt  and  that  he  may  safely  settle  ftgent. 
with  his  &gent  upon  that  footing,  the  creditor  can  only  charge  the 
principal  upon   the  condition  of   allowiug  the   state  of  account 
between  the  principal  and  the  agent  (h).     Where  goods  were  sold 
upon  the  terms  of  "  cash  on  or  before  delivery,"  delivery  of  the 
goods  by  the  seller  without  requiring  payment  was  held  not  suffi- 
cient to  justify  the  principal  in  believing  that  they  were  paid  for 
by  his  agent  so  as  to  discharge  himself  by  payment  to  liim(v). 
The  creditor  by  merely  taking   a   bill   or   security  in  payment 
from'  the  agent,  which  is  dishonoured,  is  not  precluded  from  after- 
wards charging  the  principal  (A*) ;  but  in  such  case  the  principal 
would  be  justified  in  putting  the  agent  in  funds  to  meet  the  bill, 
and  to  the  extent  of  his  advances  would  be  exonerated  against 
the  creditor  (/).     Mere  delay  of  the  creditor  in  enforciug  payment 

{e)  Stamp  Act,  1853,  b.  19;  BUIb  of  Irvine  v.   JTatsan,  6  Q.  B.  D.  414;  49 

Exchange  Act,  1882,  s.  60 ;  Charles  v.  L.  J.  Q.  B.  531 ;  Davison  v.  Donalds&n, 

Blaektcfll,  2  C.  P.  P.  161 ;  46  L.  J.  C.  P.  9  Q.  B.  D.  621. 

868.  {%)  Irvine  v.  Watt  on ,  supra. 

(/)  Armstrong  y,  Stokes,  L.  R.  7  Q.  B.  \k)  Keay  v.  Fenwick,  1  C.  P.  D.  745  ; 

698 ;  41  L.  J.  Q.  B.  258.  Macfarlane  v.  Giannacopido,  3  H.  &  N, 

(y)  Parke,  B.,  Heald  v,  Kemcorthy,  10  860  ;  28  L.  J.  Ex.  72. 

Ex.   739  ;   24   L.  J.  Ex.  76  ;  per  cur.  (/)  Smyth  v.  Anderson,  7  C.  B.  21 ;  18 

Armstrong  v.  Stokes,  supra.  L.  J.  0.  P.  109  ;  Mors/all  v.  Fauntleroy, 

(*)  Wyatt  V.  Hertford,  3  East,  147  ;  10  B.  &  C.  755. 
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PRINCIPAL  AND  AGENT. 


Past  II.  does  not  justify  the  principal  in  settling  with  his  agent  without 
ascertaining  that  he  has  paid  the  creditor,  and  the  principal  remains 
chargeable  (//»).  And  delay  of  the  creditor  pending  which  the 
principal  had  re-sold  the  goods  to  a  buyer  who  had  become  insol- 
vent, was  held  to  be  no  answer  to  the  claim  of  the  creditor  (w). 


Conditions 
of  claim  of 
undisclosed 
principal. 


Payment  to 
agent. 


If  the  principal  intrusted  the  agent  with  the  possession  of  goods 
as  the  apparent  owner  with  authority  to  sell  in  his  own  name,  and 
the  buyer  contracted  with  the  agent  in  the  belief  that  he  was  the 
owner  without  notice  of  any  agency,  the  principal  is  identified  with 
the  agent  to  the  extent  that  in  an  action  by  the  principal  for  the 
price,  the  buyer  may  plead  payment  to  the  agent  bafore  notice  of 
the  agency,  or  set-off  of  a  debt  of  the  agent  which  accrued  due 
before  notice  (o).     And  private  instructions  to  the  agent  restrictive 
of  his  apparoat  ownership  and  authority  do  not  affect  the  rights  of 
the  buyer  (/;).  — If  the  buyer  knows  that  the  seller  is  acting  as  an 
agent,  a  payment  to  the  agent  depends  for  validity  against  the 
principal,  upon  the  authority  of  the  agent  to  receive  payment.     A 
factor  is  presumptively  authorised  to  receive  payment  by  virtue  of 
his  employment ;  a  broker  is  not  so  (q).     A  factor  in  advance  to  his 
principal  acquires  a  lien  upon  the  price  of  the  goods  for  the  balance 
of  his  account,  and  payment  to  him  discharges  the  buyer  to  the 
extent  of  the  lien,  though  the  principal  may  have  interposed  with 
notice  to  pay  to  himself  (/').     The  authority  in  a  factor  or  agent  to 
receive  payment  is  presumptively  restricted  to  payment  in  cash 
only,  and  does  not  extend  to  discharging  the  claim  by  a  set-off  of 
his  own  debt  («) ;  except  where  the  authority  is  coupled  with  an 
interest,  as  in  the  case  of  a  factor  haviug  a  lien  for  advances  who 
may  settle  his  claim  as  he  thinks  proper  {f)  ;  and  except  where 
there  is  a  usage  in  the  trade  authorising  a  settlement  in  account 
with  the  agent  (?/). 


(/w)  Davison  v.  BonaldaoH,  supra. 

(«)  Campbell  v.  Hicks,  28  L.  J.  Ex.  70. 

(o)  Fcr  cur.  Semenza  v.  Brinslej/y  18 
C.  B.  N.  S.  467 ;  34  L.  J.  0.  P.  163  ; 
Barries  v.  Imperial  Bank,  L.  R.  9  C.  P. 
38  ;  43  L.  J.  C.  P.  3  ;  see  Xational  Mere. 
£k,  y.  Hampsou,  6  Q.  B.  D.  177;  49 
L.  J.  Q.  B.  480. 

(p)  Ex  p.  Dixon,  4  C.  D.  133 ;  46 
li.  J.  B.  20;  see  ante,  p.  315. 

{q)  See  poH,  Pt.  II.,  Chap.  II., 
Sect.  III. 


{r)  Hulson  v.  Granger,  6  B.  &  Aid. 
27  ;  Warner  v.  M'Kay,  1  M.  &  W.  691 ; 
6  L.  J.  Ex.  276. 

(a)  Fish  V.  Knnpton,  7  C,  B.  687; 
Pearson  v.  Seott,  L.  R.  9  0.  D.  198 ;  47 
L.  J.  C.  705. 

{t)  TTamer  v.  M^Kat/^  supra.  See 
Barker  r.  Greenwood,  2  Y.  &  C.  Ex.  414  ; 
6  L.  J.  Ex.  Eq.  64. 

(m)  CattrraU  v.  Hxndle,  L.  R,  2  C.  Pi 
368. 
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If  a  factor,  who  by  virtue  of  his  employment  is  in  general       Ch.  II. 

intrusted  with  the  possession  of  goods  and  authority  to  sell  in  his  ! ! 

own  name,  sells  them  to  a  buyer  who  deals  with  him  in  the  belief  ?®h^^f  °^     ^ 

that  he  is  the  principal,  the  buyer  may  set  off  a  debt  of  the  factor 

against  the  claim  of  the  undisclosed  principal  for  the  price  of  the 

goods  {x).    But  in  the  case  of  a  broker,  whose  regular  course  of 

employment  is  to  sell  goods  as  agent  without  being  intrusted  with 

the  possession  or  apparent  ownership,  the  principal  is  not  affected 

by  any  dealings  between  him  and  the  buyer,  except  those  involved 

in  the  terms  of  the  contract ;  and  therefore  he  cannot  be  met  by  a 

set-off  of  a  debt  of  the  agent  (y).     Upon  the  same  principle,  if  a 

partner,  authorised  to  deal  with  the  partnership  property  in  his 

own  name,  sells  to  a  buyer  who  contracts  with  him  in  the  belief 

that  he  is  the  sole  owner  and  without  any  notice  of  the  partnership, 

the  buyer  may  set  off  a  debt  of  the  selling  partner  against  the  joint 

claim  of  the  partners  for  the  price  {z).     Where  goods  were  bought 

of  an  agent  upon  the  express  terms  of  payment  by  discharging  a 

debt  of  the  agent,  it  was  held  that  if  the  principal  had  authorised 

the  agent  to  act  as  owner,  and  the  buyer  had  dealt  with  him  in  the 

belief  that  he  was  owner,  the  principal  could  adopt  the  sale  only 

according  to  the  terms  of  payment  agreed  upon  (.«). 

But  if  the  buyer  knew  the  seller  to  be  an  agent,  though  he  did  Notice  of 
not  know  who  the  principal  was,  he  would  be  precluded  from  setting  ^^^y- 
off  the  debt  of  the  agent  (b) ;  as  in  dealing  with  a  factor,  knowing 
him  to  be  acting  in  the  capacity  of  an  agent  (c).  ,  So  if  the  buyer 
was  in  doubt  whether  the  seller  was  acting  as  principal  or  agent 
and  did  not  inquire ;  for  the  ground  of  his  right  to  treat  the  agent 
as  principal  is  that  the  real  principal  has  permitted  him  to  act  as 
such  and  thereby  induced  the  buyer  to  believe  him  to  be  the 
owner  ((/).  The  means  of  knowledge  of  the  agency,  sufficient  to 
discredit  a  belief  that  the  agent  was  acting  as  principal,  would  be 
equivalent  to  knowledge  in  excluding  the  set-off  (e).    And  if  the 


(x)  George  v.  Clagett,  7  T.  R.  359 ;  2 
8m.  L.  C.  13d  ;  Rabone  v.  Williama^  ib, 
D.  (a).  Ab  to  set-off,  see  post,  Pt.  IV., 
Chap.  XII. 

(y)  BaHng  v.  Corne,  2  B.  &  Aid.  137. 

(r)  Straeeyv.  Dery,  7  T.  R.  361,  n.  (r) ; 
Gordon  v.  Ellia,  2  C.  B.  821 ;  15  L.  J. 
C.  P.  178. 

{a)  Mamazotti  v.  Boicriny,  7  C.  B.  N.  S. 
851 ;  29  L.  J.  C.  P.  30. 

{b)  Senwnza  r.  Brimley,  18  C.  B.  N.  8. 


467  ;  34  L.  J.  C.  P.  161 ;  see  Mildred  v. 
Ma»pons,  8  Ap.  Ca.  874  ;  53  L.  J.  Q.  B. 
33 

\c)  Fish  V.  Kempton,  7  C.  B.  687 ;  18 
L.  J.  C.  P.  206. 

(rf)  Baring  v.  Corrie,  2  B.  &  Aid.  137  ; 
Pearson  v.  Scolt,  9  C.  D.  198  ;  47  L.  J. 
C.  705 ;  Cooke  v.  Eschelby,  12  Ap.  Ca. 
271  ;  56  L.  J.  Q.  B.  605. 

{e)  Borries  v.  Imperial  Ottoman  Bank, 
L.  R.  9  C.  P.  38 ;  43  L.  J.  C.  P.  3. 
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Pabt  II.  buyer  himself  deals  through  an  agent,  the  knowledge  of  his  agent 
that  the  apparent  seller  was  a  factor  selling  on  acoount  of  a  prin« 
eipal  is  equivalent  to  knowledge  of  that  fact  in  the  buyer  (/). 
The  buyer  cannot  in  any  case  avail  himself  of  any  set-off  or  deal- 
ing with  the  agent  which  has  arisen  after  receiving  notice  of  the 
agency  {g). — The  claim  to  set  off  the  debt  of  the  agent  is  not 
under  the  statute  of  set-off,  which  applies  only  in  the  case  of 
mutual  debts  between  the  plaintiff  and  the  defendant,  but  it  is 
allowed  by  an  equitable  extension  of  the  statute,  upon  the  ground 
that  the  principal  claiming  the  benefit  of  the  contract  is  identified 
with  his  agent ;  and  the  set-off  is  a  recognised  mode  of  settling  a 
debt  with  a  creditor  (h).  The  extension  of  set-off  under  the  mutual 
credit  clause  of  the  Bankruptcy  Act,  s.  89,  does  not  apply  against 
the  claim  of  the  principal  (i). 


Intervention 
of  principal. 


Payment  to 
principal. 


The  intervention  of  the  principal  to  claim  the  debt  operates  as  a 
revocation  of  the  authority  of  the  agent,  and  discharges  the  debtor 
from  any  further  liability  at  the  suit  of  the  agent  (k).  And  where 
a  broker  having  sold  goods  in  his  own  name  referred  the  buyer  to 
his  principal  for  the  completion  of  the  sale,  it  was  held  to  be 
equivalent  to  a  disclosure  of  the  principal  at  the  sale,  and  the 
broker  could  not  afterwards  by  paying  the  principal,  though  under 
a  del  credere  liability  to  do  so,  acquire  any  further  right  against  the 
buyer  (/).  But  where  a  broker  bought  in  his  own  name  for  an 
unnamed  principal,  a  repudiation  of  the  contract  by  the  principal 
with  the  acquiescence  of  the  broker  was  held  not  to  determine  the 
contract  nor  to  affect  the  right  of  the  broker  to  sue  the  seller  (tn). 
— Payment  to  the  principal,  or  a  set-off  of  debts  by  agreement  with 
him,  is  in  general  a  good  answer  to  the  suit  of  the  agent,  because 
the  principal  by  his  intenention  shows  his  intention  to  take  the 
benefit  of  the  contract  (n).  But  where  the  agent  has  a  lien  upon 
the  debt  as  against  his  principal,  as  in  the  case  of  a  factor  for 
advances,  or  of  an  auctioneer  for  commission  and  charges,  payment 
or  settlement  with  the  principal  cannot  be  made  to  the  prejudice 


(/)  JDteiser  v.  Norwood^  17  C.  B.  N.  8. 
466 ;  34  L.  J.  0.  P.  48. 

{ff)  Moore  v.  ClemmtsoH,  2  Camp.  22 ; 
Bee  Semenza  v.  Brinsley^  supra, 

(A)  Can-  V.  mnchcliffe,  4  B.  &  C.  647. 

(»)  Turnn-  v.  TAomaa,  L.  R.  6  C.  P. 
610 ;  40  L.  J.  C.  P.  271  ;  £x  p.  -Rtfv. 
7  C.  D.  70  ;  47  L.  J.  B.  36. 


(k)  Sadler  v.   Leigh,    4    Oaxnp.    195; 
Atkimon  v.  Cotettcorth,  SB.  ft  U.  647. 

(/]  Ifonis  T.  Cleasbtj,  4  If.  ft  8.  666. 

(m)  Short  v.  Spackman,  2  B.  ft  Aid. 
962. 

(»)  Griee  v.  Kent^kj  L.  R.  6  Q.  B. 
340  ;  39  L.  J.  Q.  B.  176. 
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of  the  lien,  and  would  be  no  discharge  against  the  agent  until  the       Ch.  II. 
lien  is  satisfied  (o). — In  an  action  at  the  suit  of  the  agent,  the 


debtor  could  not  plead  a  set-oflP  under  the  statute  of  a  debt  due  to  ^^^i^t 
him  from  the  principal,  because  the  debts  are  not  mutual  ( p) ;  but  principal. 
he  might  plead  it  as  an  equitable  set-ofP,  if  the  agent  was  suing 
merely  as  trustee  for  the  principal,  as  in  the  above-mentioned  cases 
of  a  factor  and  of  an  auctioneer,  as  to  the  balance  of  claim  beyond 
their  lien  (q).  And  the  defendant  might  bring  in  the  principal  by 
a  third-party  notice  for  the  purpose  of  claiming  indemnity  (r). 


It  may  be  shown  that  the  party  who  contracts  as  agent  is  him-  Prinoipal 
self  the  principal,  for  the  purpose  of  charging  him  as  such,  unless  J[^f  o^iji^ 
another  principal  is  expressly  named  in  the  contract ;  and  any  own  account, 
limitation  or  qualification  of  liability  stipulated  for  as  agent,  will 
not  apply  to  his  liability  as  principal.  Where  a  charter-party  pur- 
ports to  be  made  by  a  person  as  agent  for  another,  with  the  express 
clause  that  as  the  charter-party  is  made  on  behalf  of  another,  his 
liability  shall  cease  upon  the  shipping  of  the  cargo,  evidence  is  ad- 
missible to  show  that  he  is  himself  the  principal,  and  in  that 
character  not  protected  by  the  clause  for  the  cesser  of  liability  (s). 
And  under  a  like  charter-party  the  party  contracting  as  agent  may 
claim  as  being  himself  the  principal,  provided  he  can  do  so  con- 
sistently with  the  terms  of  the  contract  (t), — But  if  the  contract 
represents  a  party  to  be  the  agent  for  a  named  principal,  evidence 
is  not  in  general  admissible  to  show  that  he  is  the  real  principal  in 
order  to  entitle  biin  to  sue  as  such,  in  contradiction  to  the  written 
contract  (m)  ;  at  least  without  notice  to  the  party  charged  and 
acquiescence  on  his  part  in  the  change  of  principal  (x).  Where  an 
agent  had  signed  a  written  contract  of  sale  of  goods  for  a  named 
principal,  and  the  buyer  accepted  a  part  delivery  of  the  goods  from 
him  and  paid  him  for  them,  knowing  that  he  delivered  them  as 
seller  on  his  own  account;  it  was  held  that  he  might  sue  the  buyer 
for  not  accepting  the  rest  of  the  goods  upon  the  ground  that  the 


(o)  Robimon  v.  Rutter,  4  E.  &  B.  966  ; 
24  Ij.  J.  Q.  B.  260 ;  Grice  r.  Kmrick, 
iupra.  See  Holmes  t.  Tutton,  5  E.  &  B. 
66  ;  24  L.  J.  Q.  B.  346. 

{p)  liherg  t.  Bowdettj  S  Ex.  S62  ;  22 
L.  J.  Ex.  322 ;  Mwool  t.  Attcool,  1  E. 
&  B.  1 ;  22  L.  J.  Q.  B.  287. 

(f)  See  tupra,  note  (o) ;  aee  Thornton 
V.  Maynard,  L.  B.  10  C.  P.  695  ;  44 
L.  J.  C.  P.  382. 


(r)  Order  XVI.  r.  48  ;  see  ^  ^. 
Smith,  2  C.  D.  61  ;  64  L.  J.  B.  116. 

(»)  Carr  v.  Jackson,  7  Ex.  382;  21 
L.  J.  Ex.  137. 

(^  Sehmalz  v.  Avery,  16  Q.  B.  655; 
20  L.  J.  Q.  B.  228. 

(m)  Biekerton  v.  Burrell,  5  M.  &  S. 
383 ;  see  Redpath  y.  Wigy,  L.  B.  1  Ex. 
335;  35  L.J.  Ex.  211. 

(x)  Rayner  v.  Orote,  16  M.  ft  W.  359 ; 
16  L.  J.  Ex.  79. 
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Past  II. 


Agent 
dealing  with 
his  own 
principal. 


buyer  had  adopted  him  as  the  contracting  party  (y).  And  where 
a  party  contracts  expressly  as  principal,  evidence  is  not  admissible 
to  contradict  that  character  in  order  to  entitle  another  person 
to  sue  (s). 

An  agent  employed  to  sell  cannot  himself  become  the  buyer, 
nor  can  an  agent  employed  to  buy  become  himself  the  seller,  with- 
out distinct  notice  to  the  principal,  so  that  the  latter  may  object  if 
he  thinks  proper  (a).  Thus  a  broker  instructed  to  buy  stock  and 
selling  his  otsti  is  liable  to  refund  the  difference  between  the  con- 
tract and  the  market  prices  (b).  An  agent  to  buy  shares  cannot 
buy  them  on  his  own  account  and  sell  them  to  his  principal  at  an 
advanced  price;  and  would  be  compelled  to  account  to  his  principal 
for  the  difference  (c).  A  broker,  having  commissions  to  buy  goods, 
cannot  buy  in  on  his  own  account  and  resell  to  his  principals  as  if 
he  had  bought  for  them  severally ;  nor  is  such  course  of  dealing 
authorised  by  the  usage  of  a  market,  of  which  the  principal  has  no 
notice  (rf). 


Gontraoting 
as  agent 
without 
authority. 


"Warranty  of 
authority. 


A  person  contracting  professedly  as  agent  for  another,  but  with- 
out the  authority  he  professes  to  have,  cannot  on  that  account 
merely,  though  he  knew  that  he  had  not  authority,  be  charged 
personally  with  the  contract  (e).  And  the  contract  does  not  bind 
the  principal,  unless  he  subsequently  ratifies  the  authority  (/). 
"  The  obligation  arising  in  such  a  case  is  well  expressed  by  saying 
that  a  person  professing  to  contract  as  agent  for  another,  impliedly, 
if  not  expressly,  undertakes  to  or  promises  the  person  who  enters 
into  such  contract  upon  the  faith  of  the  professed  agent  being  duly 
authorised,  that  the  authority  which  he  professes  to  have  does  in 
point  of  fact  exist "  (g).  And  the  principle  extends  further  than 
the  case  of  contracts,  to  any  transaction  induced  by  the  assertion  of 
authority,  which  turns  out  to  be  untrue  to  the  injury  of  the  person 
to  whom  it  is  made  (h).     An  action  may  be  brought  agaiust  the 


(y)  Rayner  v.  Groie,  supra;  see  FeU 
lou-esT.  Gicydyr,  I  Sim.  63 ;  1  Buss.  &  M. 
83. 

(z)  See  ante  J  p.  337. 

(a)  Rothschild  v.  Brookman,  5  Bligh, 
N.  S.  166 ;  5  E.  E.  273 ;  McFherson  v. 
Watt,  3  Ap.  Ca.  264 ;  Laddy  v.  Feard, 
33  C.  D.  500  :  66  L.  J.  C.  884. 

(b)  Waddell  V.  JBlockey,  4  Q.  B.  D. 
678;  48  L.J.  Q.  B.  617. 

(r)  Kimhtr  v.  Farbei',  L.  B.  8  Ch.  56. 
(rf)  Robinson  V.  Mofhlty  L.  B.  7  H,  I/. 


802  ;  44  L.  J.  C.  P.  362. 

(4  Lewis  Y,  Nicholson,  18  Q.  B.  603; 
21  1j.  J.  Q.  B.  311  ;  Coventry's  case, 
(1891)  I  Ch.  202  ;  60  L.  J.  0.  186.  And 
Bee  Sharman  v.  Brandt^  L.  B.  6  Q.  B. 
720;  40  L.  J.  Q.  B.  312. 

(/)  See  ante,  p.  336. 

Q)  Fercur.  Colhn\.  Wnght,  7  E.  &B. 
301 ;  27  L.  J.  Q.  B.  216. 

(h)  Firbank  r.  Humphreys,  18  Q.  B.  D. 
54  ;  66  L.  J.  Q.  B.  57  ;  Oliver  v.  Bank  of 
England,  (1902)  1  Ch.  610;  71  L.  J.C.  388. 
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ch.  n. 

Sect.  II. 


agent  upon  his  implied  warranty  of  authority,  or  upon  the  false 
representation  of  authority  made  to  the  person  acting  upon  it,  in- 
dependently of  any  fraudulent  intention  (t).  And  the  agent  may 
be  charged  with  damages  to  the  full  value  of  the  contract  which 
he  professes  to  make,  upon  the  presumption,  in  the  absence  of 
evidence  to  the  contrary,  that  the  supposed  principal  would  have 
been  able  and  willing  to  perform  it  (A)  ;  and  with  all  the  costs  and 
charges  of  an  action  against  the  principal  which  failed  from 
defect  of  the  authority  to  bind  him  (/).  The  action  may  be 
brought  against  both  principal  and  agent,  claiming  relief  in  the 
alternative  (w). — ^Upon  the  same  principle  directors  of  a  company 
assuming  to  act  on  behalf  of  the  company  are  held  impliedly  to 
warrant  that  they  have  in  fact  the  authority  they  assume  to  exer- 
cise ;  as  in  borrowing  money  or  issuing  debentures,  they  are  taken 
to  warrant  that  the  borrowing  powers  of  the  company  have  not 
been  exhausted  {n). 

But  if  the  party  contracting  with  the  agent  has  notice  of  his  Notice  of 
authority  as  a  matter  of  fact,  and  it  is  merely  a  question  of  law  *^*^<>"*y 
how  far  his  authority  exists  or  extends,  as  in  the  case  of  a  solicitor 
or  agent  of  recognised  legal  character,  or  in  the  case  of  an  agent 
acting  under  a  power  of  attorney  or  written  authority,  the  legal 
effect  or  construction  of  which  is  in  question,  there  is  no  misre- 
presentation or  warranty  (o).  So  the  ordinary  powers  of  the  direc- 
tors of  a  company  are  taken  to  be  known  to  persons  contracting 
with  them ;  and  unless  they  assume  an  authority  depending  upon 
some  particular  matter  of  fact,  they  are  not  personally  liable  if  the 
contract  fails  to  bind  the  company  (p).  Upon  the  same  principle, 
an  agent  is  not  liable  for  the  revocation  of  his  authority  by  the 
death  of  his  principal  without  his  knowledge  ;  for  the  continuance 


(i)  £x  p.  Panmure,  24  C.  D.  367 ;  63 
L.  J.  0.  67 ;  Halbot  ▼.  Lens,  (1901)  I 
Ch.  344;  70  L.  J.  0.  125;  Olivfir  v. 
Bank  of  England,  mpra. 

{k)  Simons  v.  Patchett,  7  E.  &  B.  568  ; 
26  L.  J.  Q.  B.  195  ;  Spedding  v.  Nevell, 
L.  R.  4  C.  P.  212 ;  38  L.  J.  C.  P.  183  ; 
Ex  p.  Panmure,  supra;  Firbank  v.  Hum' 
phreysy  supra ;  Merky.  Wendt^  21  Q.B.D. 
126;  Beeposty  p.  770. 

(/)  Hugkes  v.  Graeme^  33  L.  J.  Q.  B. 
335  ;  Spedding  v.  Ntvell,  L.  R.  6  C.  P. 
212;  38L.J.  C.  P.  183;  8ee/>o»^  p.  769. 

(m)  Honduras  Rg.  v.  Lefrcrc^  2  Ex.  D. 
301;  46  L.  J.  Ex.  391;  Benmtts  v. 
Mcllwraith,  (1896;  2  Q.  B.  464;  65 
L.  J.  Q.  B.  632. 


(w)  ireeks  v.  Property  L.  R.  8  C.  P. 
427  ;  42  L.  J.  C.  P.  129  ;  Richardsoti  v. 
Williamson,  L.  R.  6  Q.  B.  276  ;  40  L.  J. 
Q.  B.  146 ;  Cherry  v.  Colonial  Bank, 
L.  R.  3  P.  0.  24 ;  38  L.  J.  P.  D.  49  ; 
Firbank  t.  Humphreys,  18  Q.  B.  D. 
64  ;  66  L.  J.  Q.  B.  67.  See  Elkington 
V.  Hurter,  (1892)  2  Q.  B.  452  ;  61  L.  J. 
Q.  B.  514. 

(o)  Saffron  Walden  Bg.  Soc.  y.  Rayner, 
14  C.  D.  406  ;  49  L.  J.  C.  465. 

(p)  Beatiie  v.  Ebury,  L.  R.  7  H.  L. 
102  ;  44  L.  J.  C.  20  ;  Rashdall  v.  Ford, 
L.  R.  2  Eq.  750;  35  L.  J.  C.  769; 
see  Atkins  v.  Wardle,  58  L.  J.  Q.  B. 
379. 
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^^  ^'  of  the  professed  authority  under  such  oircumstanoes  depends  upon  a 
fact  which  is  equally  within  the  knowledge  of  both  the  contracting 
parties  {q).  So  where  a  solicitor  continued  to  act  in  legal  pro- 
ceedings for  a  company,  which  had,  unknown  to  him,  been  dissolved, 
he  was  held  to  be  free  from  liability  (r). 

(q)  Pereur,  Smoutv.Ubery^  lOM.  &  W.  (r)  Saltan  v.  New  Beetton  Co.^  (1900)  1 

11 ;  12  L.  J.  £z.  357.  Gh.  43 ;  69  L.  J.  C.  20. 
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Agents  are  distinguislied,  in  respect  of  authority,  as  being  General  and 
general  agents,  that  is,  agents  having  a  generally  recognised  P"^^*^ 
authority  incident  to  their  employment  or  profession,  as  factors, 
brokers,  auctioneers,  and  the  like ;  and  particular  agents,  that  is, 
agents  employed  for  a  particular  occasion  or  purpose,  acting  under 
special  instructions  (a).  General  agents  may  be  employed  with 
special  instructions  modifying  their  general  authority ;  but  parties 
dealing  with  them  are  not  affected  by  such  instructions  unless 
brought  to  their  notice.  A  person  haying  notice  that  an  agent  is 
acting  under  a  particular  authority  is  bound  by  the  limits  of  his 
authority  (b), 

"  A  factor  is  a  person  to  whom  goods  are  consigned  for  sale  by  Factor. 
a  merchant  residing  abroad  or  at  a  distance  from  the  place  of  sale, 
and  he  usually  sells  in  his  own  name,  without  disclosing  that  of  his 
principal ;  the  latter,  therefore,  with  full  knowledge  of  these  cir- 
cumstances, trusts  him  with  the  actual  possession  of  the  goods  and 
gives  him  authority  to  sell  in  his  own  name"  (c).  A  factor  is 
authorised  by  virtue  of  his  employment  to  sell  upon  usual  terms  of 
credit ;  and  to  receive  payment  of  the  price  and  to  give  a  discharge 
to  the  buyer  (d).  But  a  factor  has  no  general  authority  to  barter 
the  goods  intrusted  to  him  for  sale  in  exchange  for  other  goods 
instead  of  selling  them  for  money ;  and  his  principal  may  recover 

(a)  See  ante,  p.  314.  2  B.  &  Aid.  143. 

r5)  BeeoM^^,  p.  315.  (d)  Seoit   y.    Surman,    WiUes,    407; 

{e)  Abbott,  G.  J.,  Baring  v.   Corrie^       WiUthtre  v.  Simi,  1  Gamp.  258. 
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goods  SO  bartered  from  the  person  to  whom  they  have  been  de- 
livered (e).  The  undisclosed  principal  may  sue  the  buyer  and  may 
be  sued  as  seller  upon  the  contract  of  the  factor,  upon  the  principles 
and  subject  to  the  conditions  already  explained  (/).  Private  in- 
structions restrictive  of  the  apparent  authority  due  to  the  character 
of  factor  do  not  affect  the  contracts  made  by  him  in  the  course  of 
his  business,  unless  communicated  to  the  other  party  (g). 

A  factor  acquires  a  lien  upon  goods  intrusted  to  him  for  sale  for 
advances  made  to  his  principal,  and  for  the  general  balance  of 
account  arising  out  of  the  employment ;  but  not  for  debts  incurred 
before  the  employment  (h).  And  he  retains  the  lien,  though  his 
instructions  are  to  sell  in  the  name  of  his  principal,  and  at  the 
price  fixed  by  the  principal  (i) .  Agents  who  are  in  a  similar  posi- 
tion to  factors  in  being  intrusted  with  goods,  as  warehousemen  and 
packers,  have  a  similar  general  lien  (k).  After  sale  and  delivery  of 
the  possession  of  the  goods  to  a  buyer,  the  iaotov  retains  a  lien  to 
the  same  extent  upon  the  price  and  upon  the  right  of  action 
against  the  buyer,  notwithstanding  notice  by  the  principal  to  the 
buyer  not  to  pay  him;  and  the  buyer  is  protected  in  paying 
the  factor  to  the  extent  of  his  lien  (l).  So  an  agent  in- 
trusted with  goods  for  sale  upon  the  terms  of  his  accepting  bills 
to  the  value  of  the  goods,  has  a  lien  for  the  amount  of  his  accept* 
ances  {m).  But  the  lien  of  the  factor  does  not  give  him  an 
irrevocable  authority  to  sell,  against  the  orders  of  his  principal, 
unless  the  advances  have  been  made  upon  a  special  agreement  to 
that  effect  («). 

At  common  law,  a  person  in  possession  of  goods  could  not  in 
general  give  to  another,  by  sale  or  pledge,  a  better  title  to  the 
goods  than  he  himself  had ;  and  though  a  factor  had  a  general 
authority  to  sell,  he  had  no  such  authority  to  pledge  goods,  even 
for  the  amount  of  his  lien  (o). — ^Now  by  the  Factors  Act,  1889 
(52  &  53  Vict.  0.  45)  (repealiQg  all  the  previous  Factors  Acts),  it  is 


{e)  Guerriero  v.  Peile,  3  B.  &  Aid.  G16. 

(/)  See  ante,  p.  335. 

\g)  See  ante,  p.  315. 

(h)  Moughton  y.  Malthe%ci,  3  B.  &  P. 
485. 

(t)  Ex  p.  Dixon,  4  C.  D.  133 ;  46  L.  J. 
B.  20 ;  Stevens  v.  JBiller,  25  C.  D.  31  ; 
63  L.  J.  C.  249. 

{k)  Ex  p,  ShubrooJc,  2  G.  D.  489 ;  45 
L.  J.  B.  118 ;  and  see  Soldemess  v.  Col' 
Hnfon,  7  B.  &  C.  212. 


(/)  Hudson  V.  Granger,  5  B.  &  Ald» 
27  ;  Warner  v.  M'Kay,  1  M.  &  W.  591; 
6  L.  J.  Ex.  276. 

(m)  Tavef/s  Eelted  Fabric  Co,,  I  C.  D, 
631;  45  L.  J.  C  318. 

{«)  De  Comas  v.  Prottt,  3  Moo.  P.  C. 
N.  S.  158 ;  16  E.  R.  59 ;  Smart  t. 
Sandars,  5  C.  B.  895  ;  17  L.  J.  C.  P. 
268. 

(o)  M*Combiey.  Danes,  7  East,  5. 
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enacted,  b.  2  (1),  "  where  a  mercantile  agent  (;>)  is,  with  the  consent 
of  the  owner,  in  possession  of  goods  or  of  the  documents  of  title  to 
goods,  any  sale,  pledge,  or  other  disposition  of  the  goods,  made  by 
him  when  acting  in  the  ordinary  course  of  business  of  a  mercantile 
agent,  shall,  subject  to  the  provisions  of  this  Act,  be  as  valid  as  if 
he  were  expressly  authorised  by  the  owner  of  the  goods  to  make 
the  same ;  provided  that  the  person  taking  under  the  disposition 
acts  in  good  faith,  and  has  not  at  the  time  of  the  disposition 
notice  that  the  person  making  the  disposition  has  not  authority  to 
make  the  same." — The  former  Factors  Acts  enacting  in  similar 
terms  were  construed  as  applying  to  agents  having  possession  of 
goods  for  sale  only  (q),  and  not  to  bailees  for  hire,  or  on  pledge, 
or  for  custody;  as  wharfingers,  warehousemen,  and  the  like(r). 
— Sect.  2  (2)  of  the  above  Act  protects  a  sale  or  pledge  of  the  goods 
against  a  determination  of  the  consent  of  the  owner,  provided  the 
person  taking  under  it  has  not  notice  that  the  consent  has  been 
determined  (.s).  And  by  sect.  2  (4),  "For  the  purposes  of  this 
Act,  the  COD  sent  of  the  owner  shall  be  presumed  in  the  absence 
of  evidence  to  the  contrary." — By  sect.  4,  where  a  mercantile 
agent  pledges  goods  for  an  antecedent  debt,  "  the  pledgee  shall 
acquire  no  further  right  to  the  goods  than  could  have  been  enforced 
by  the  pledgor  at  the  time  of  the  pledge  "  (t). 


Off.  II. 

Skct.  III. 


A  broker  is  an  agent  employed  to  buy  and  sell  goods,  differing  Broker, 
from  a  factor  in  not  being  intrusted  with  the  possession  of  the 
goods,  and  in  not  having  authority  to  contract  in  his  own  name  or 
to  receive  payment.  "  A  broker  for  sale  is  a  person  making  it  a 
trade  to  find  purchasers  for  those  who  wish  to  sell,  and  vendors 
for  those  who  wish  to  buy,  and  to  negotiate  and  superintend  the 
making  of  the  bargain  between  them"(w).  Hence  a  broker, 
signing  or  expressing  himself  in  bought  and  sold  notes  as  broker 
for  a  principal,  whether  named  or  not,  is  presumptively  not  a  con- 
tracting party,  and  cannot  sue  or  be  sued  personally  (a-).     But  he 


(p)  See  HofitinffB  v.  Ptarson,  (1893)  1 
Q.  B.  62 ;  62  L.  J.  Q.  B.  75. 

{g)  Baines  v.  Swainson^  4  B.  &  S.  270  ; 
32  L.  J.  Q.  B.  281 ;  JIayman  v.  Fletcher, 
1.3  C.  B.  N.  S.  519  ;  32  L.  J.  C.  P.  132. 

(r)  Monk  v.  Whittaihurg,  2  B.  &  Ad. 
484  ;  Cole  v.  North  Western  Bank,  L.  R. 
10  C.  P.  354 ;  44  L.  J.  C.  P.  233  ;  see 
Johnson  y.  Credit  Lyonnais,  3  C.  P.  D. 
32;  47  L.  J.  0.  P.  241. 


(»)  See  Fuentea  v.  Montis^  L.  R.  4  C.  P. 
93  ;  38  L.  J.  C.  P.  95. 

(t)  See  Macnee  v.  Gorsty  L.  R.  4  Eq. 
315;  Kaltcnbach  v.  Lewis ^  10  Ap.  Ca. 
617  ;  65  L.  J.  C.  58. 

(«)  Blackburn,  Contract  of  Sale,  p.  81. 

\x)  Baring  v.  Ccrrie,  2  B.  &  Aid.  137  ; 
Fairlie  v.  Frnton,  L.  R.  5  Ex.  1C9  ;  39 
L.  J.  Ex.  107  ;  Faickes  v.  Lamby  31  L.  J. 
Q.  B.  98  ;  Southwell  v.  Botcditehy  1  C.  P. 
D.  374  ;  45  L.  J.  C.  P.  630. 
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may  be  made  a  party  by  the  express  terms  of  tbe  contraot,  though 
known  to  be,  and  described  in  the  contract  as,  a  broker  (y).  And 
by  the  express  terms  of  his  employment  or  by  the  usage  of  trade 
he  may  be  personally  liable  to  his  principal  for  the  validity  and 
performance  of  the  contracts  made  by  him  (z).  "  If  the  broker's 
authority  be  specially  limited,  the  party  dealing  with  the  broker 
has  still  a  right  to  consider  all  that  is  done  by  the  broker  within 
the  scope  of  his  general  authority  as  binding  on  the  principal, 
unless  he  has  notice  of  the  special  limitation"  (a). 

The  employment  of  a  broker  in  a  particular  trade  or  market 
authorises  him  to  contract  according  to  the  usages  of  the  trade  or 
place,  so  far  as  they  are  not  inconsistent  with  the  employment  as 
broker ;  the  principal  "  gives  authority  to  the  broker  to  make  con- 
tracts upon  the  footing  of  such  usages,  provided  they  are  such  as 
regulate  the  mode  of  performing  the  contracts,  and  do  not  change 
their  intrinsic  character  "  (b).  And  it  is  immaterial  whether  the 
employer  is  informed  in  fact  of  the  particular  usages,  provided 
they  prevail  generally  in  the  trade  or  market,  and  are  consistent 
with  the  relation  of  broker  (r).  The  authority  of  a  broker  may  be 
thus  limited  by  the  usage  of  the  trade  to  the  day  on  which  it  is 
given  {d).  He  may  be  authorised  by  the  usage  of  trade  to  sell  in 
his  own  name,  with  an  indemnity  from  liability,  and  with  a  lien  on 
the  price,  and  a  right  of  set-ofE  against  the  buyer  (r)  ;  and  to  sell 
upon  the  usual  credit  (/)  ;  and  to  sell  with  a  warranty  {ff)  ;  and  \o 
receive  the  notice  of  the  shipment  of  the  goods  sold  as  stipulated 
for  in  the  contract  on  behalf  of  the  buyer  (//).  But  the  usage  of  a 
market  for  the  broker  to  buy  goods  in  his  own  name  without 
making  a  separate  contract  for  each  of  his  principals,  was  held  to 
be  60  inconsistent  with  the  duties  of  a  broker  as  not  to  bind  a  prin- 
cipal without  notice  of  it ;  the  effect  of  such  usage  being  to  change 


(y)  Maffee  v.  Atkinson^  2  M.  &  W.  440  ; 
6  L.  J.  Ex.  116  ;  Jones  v.  Littledale,  6 
A.  &  E.  486  ;  6  L.  J.  K.  B.  169  ;  Reid 
V.  hreaper,  6  H.  &  N.  813 ;  30  L.  J.  Ex, 
268;  Muteheson  v.  Satorty  13  Q.  B.  D. 
861. 

{z)  Fleet  V.  Murion,  L.  R.  7  Q.  B.  126 ; 
41  L.  J.  Q.  B.  49. 

(a)  Byles,  J.,  Eeytcorth  v.  Knigkty  17 
O.B.  N.  S.  298;  33  L.  J.  C.  P.  303; 
Bee  ante^  p.  816. 

{h)  lid.  Ghelmsford,  Robinson  y.  MoU 
letty  L.  B.  7  H.  L.  836 ;  Bee  HoUins  y. 


Fowler,  L.  R.  7  H.  L.  767 :  44  L.  J. 
Q.  B.  182 ;  Exp.  Rogers  16  C.  D.  207. 

(c)  SuiioH  V.  Tatham,  10  A.  &  E.  27 ; 
8  L.  J.  Q.  B.  210  ;  Bayliffe  v.  Butter^ 
icorih,  1  Ex.  426 ;  17  L.  J.  Ex.  78. 

{d)  Diekinsofi  t.  Zilttall,  4  Camp.  279. 

(f)  Johnston  y.  JJsboms,  11  A.  &  E. 
649  ;  Cropper  T.  Cook,  L.  R.  3  0.  P.  194, 

(/)  See  ante,  p.  347,  n.  (d). 

(p)  Dingle  v.  Hare,  7  C.  B.  N.  8. 146 ; 
29  L.  J.  C.  P.  143, 

{h)  Graves  v.  Legg,  2  H.  &  N.  210 ; 
26  L.  J.  Ex.  316. 
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the  broker  from  an  agent  to  buy  for  bis  employer  into  a  principal      Oh.  ir. 
selling  to  him  {{).  ®'^-  ^"• 


A  person  employing  a  broker  on  the  London  Stock  Exchange  Stock  and 
impliedly  authorises  him  to  act  according  and  sabject  to  the  roles 
and  usages  of  the  Exchange ;  so  far  as  they  are  reasonable  and 
according  to  law  (Ar). — It  is  a  rule  of  the  Exchange  to  treat  its  own 
members,  in  buying  and  selling  for  their  clients,  as  the  only  con- 
tracting parties,  and  to  enforce  their  contracts  infer  se ;  and  there- 
fore the  employer  is  bound  to  indemnify  the  broker  for  all  pay- 
ments which  he  is  compelled  to  make  upon  his  contracts  by  the 
rules  of  the  Exchange  (/).  But  the  indemnity  does  not  extend  to 
liabilities  imposed  upon  the  broker  by  the  rules  of  the  Exchange 
in  consequence  of  his  becoming  a  defaulter,  unless  the  principal, 
being  apprised  of  his  rights  and  being  given  an  option,  elects  to 
ratify  the  particular  dealing  (m).  And  as  the  above  rule  applies 
only  between  brokers  as  members  of  the  Stock  Exchange,  it  does 
not  preclude  the  undisclosed  principals  from  suing  or  being 
sued  («), — ^It  is  also  a  rule  of  the  Stock  Exchange  that  a  broker  Substitution 
buying  stock  or  shares,  though  treated  as  the  principal,  may  of  brokOT^ 
nominate  a  person  as  substituted  party  to  whom  the  right  and 
liability  attaches,  such  nomination  being  made  by  delivering  to 
the  selling  broker  a  '^  name  ticket "  on  the  day  before  the  account 
day ;  and  upon  receiving  the  certificate  and  transfer  of  stock  and 
paying  the  price  on  behalf  of  his  nominee  his  liability  to  the  seller 
is  discharged  (o).  But  it  is  an  implied  condition  of  the  rule 
that  the  nominee  is  willing  and  competent  to  undertake  the  con- 
tracty  and  the  seller  may  refuse  him  as  being  unwilling  or  incom- 
petent at  any  reasonable  time  after  having  notice  of  the  objection ; 
he  may  also  object  that  the  nominee  is  not  a  responsible  person 
in  respect  of  means,  provided  he  does  so  before  the  time  for  com- 


(0  Robimon  t.  MolUtt,  L.  R.  7  H.  L. 
802  ;  44  L.  J.  C.  P.  362. 

(X)  Sutton  V.  Tatham,  10  A.  &  E.  27 ; 
8  L.  J.  Q.  B.  210 ;  Perry  v.  Barnett,  16 
Q.  B.  D.  388 ;  54  L.  J.  Q.  B.  466 ; 
JIarker  v.  Edwards,  67  L.  J.  Q.  B.  147  ; 
Boe  Laeey  t.  Hill,  L.  R.  18  £q.  182  ; 
43  L.  J.  C.  851  ;  Davis  v.  Howard^  24 
Q.  B.  D.  691 ;  59  L.  J.  Q.  B.  133. 

(0  Taylor  v.  Stray,  2  C.  B.  N.  S.  197  ; 
26  L.  J.  0.  P.  287  ;  Chapman  v.  Shep- 
herd, WhiUhead  v.  Izod,  L.  R.  2  C.  P. 
228;  36  L.  J.  C.  P.  113;  see  ante^ 
pp.  30,  129. 

{m)  Duncan  r.  Sill^  L.  R.  8  Ex.  242  ; 


42  L.  J.  Ex.  179 ;  Hartas  v.  Ribbon*,  22 
Q.  B.  D.  254  ;  58  L.  J.  Q.  B.  187. 

(»)  Mortimer  v.  M'Callan,  6  M.  &  W. 
68  ;  9  L.  J.  Ex.  73  ;  Langton  v.  WaiU, 
L.  R.  6  Eq.  165 ;  37  L.  J.  C.  346  ; 
F^arson  v.  Scott,  9  C.  D.  198  ;  47  L.  J.  C. 
705. 

(o)  Coles  Y.  Bristowe,  L.  R.  4  Ch.  3 ; 
38  L.  J.  C.  81  ;  Qrissell  v.  Bristotce^ 
L.  R.  4  C.  P.  36 ;  38  L.  J.  0.  P.  10 ; 
Maxted  v.  Paine,  L.  R.  6  Ex.  132 ;  40 
L.  J.  Ex.  67 ;  Boicring  v.  Shepherd^ 
L.  R.  6  Q.  B.  309  ;  40  L.  J.  Q.  B.  129 
see  llardoon  v.  Belilios,  (1901)  A.  C.  118 
70  L.  J.  P.  C.  9. 
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Pabt  II.  pleting  the  contract  with  him  (;?).  The  seller  having  accepted  the 
nominee  and  completed  the  contract  has  no  further  claim  against 
Stockjobber,  the  broker  or  against  his  original  principal  (^). — A  broker  who 
buys  and  sells  on  his  own  account  and  not  for  a  principal  is  called 
a  jobber.  "  A  member  of  the  Stock  Exchange  may  be  a  jobber, 
the  nature  of  whose  business  is  to  sell  stock  or  shares  just  above 
the  market  value,  and  to  buy  just  below  it,  and  make  his  profit  of 
the  turn  of  the  market "  (r).  Within  the  rules  of  the  Stock 
Exchange,  where  all  brokers  are  treated  as  principals  there  is  no 
difference  between  the  contracts  of  a  broker  member  and  of  a 
jobber  member  («).  Mere  time  bargains  in  stocks  for  the  payment 
of  differences  of  price  are  wagering  contracts  {t). 


Commission 
agent. 


DiBtinction 
between 
vendor  and 
commission 
agent. 


A  commission  agent  is  an  agent  who  buys  goods  as  principal  in 
a  foreign  market  for  a  correspondent  in  this  country,  or  buys 
goods  in  this  country  for  a  correspondent  abroad,  charging  his 
correspondent  with  the  price  of  the  goods  and  a  commission  for  his 
services  ;  "  this  is  the  ordinary  authority  given  to  a  foreign  com- 
mission merchant,  who,  on  account  of  the  great  inconvenience  that 
would  result  from  establishing  privity  of  contract  between  the 
foreign  producer  and  the  home  merchant,  is  not  allowed,  far  less 
required,  to  establish  privity  of  contract  between  them  *'  {u).  The 
distinction  between  a  commission  agent  and  a  vendor  who  consigns 
goods  on  his  own  account  is  thus  pointed  out :  "  If  the  consignor 
is  a  person  who  has  contracted  to  supply  the  goods  at  an  agreed 
price,  the  amount  inserted  in  the  invoice  is.  the  agreed  price  and 
no  commission  is  charged.  But  it  is  also  very  common  for  the 
consignor  to  be  an  agent  who  does  not  bind  himself  absolutely  to 
supply  the  goods,  but  merely  accepts  an  order  by  which  he  binds 
himself  to  use  due  diligence  to  fulfil  the  order.  In  that  case  he  is 
bound  to  get  the  goods  as  cheap  as  he  reasonably  can,  and  the  sum 
inserted  in  the  invoice  represents  the  actual  cost  and  charges,  with 
the  addition  of  a  commission ;  and  the  naming  of  a  maximum 
limit  shows  that  the  order  is  of  that  nature.  It  would  be  a  positive 
fraud  if  having  bought  the  goods  at  a  price  including  all  charges 
below  the  maximum  limit  fixed  in  the  order,  he,  the  commission 


(p)  Kichalls  v.  Merry y  L.  R.  7  H.  L. 
630 ;  45  L.  J.  C.  575  ;  see  Ilcritage  v. 
Faine,  2  C.  D.  694  ;  45  L.  J.  C.  296. 

(^)  Torrxngton  v.  Lotce^  L.  R.  4  C.  P. 
26;  38L.  J.  C.  P.  121. 


(r)  Blackburn,  J.,  Masird  v.  Pain^, 
L.  R.  6  Ex.  162. 

(«)  lb.,  p.  170. 

(0  See  post,  Pt.  II.,  Chap.  IV. 

(h)  Blackburn,  J.,  Mollett  v.  Robinton^ 
L  R.  7  H.  L.  810.     See  anfr,  p.  333. 


GENERAL  AQEKTS. 


353 


merchant,  instead  of  debiting  his  correspondent  with  that  actual 
cost  and  commission,  should  debit  him  with  the  maximum  limit ; 
and  in  an  action  brought  against  him  as  an  agent  for  not  account- 
ing properly,  this  extra  sum  would  be  disallowed  "  (x).  Accord- 
ingly, an  agent  who  has  bought  upon  commission  cannot  charge  his 
prindpal  for  goods  sold  and  delivered  as  upon  a  contract  of 
sale  {y) ;  nor  can  the  principal  claim  damages  against  the  agent  as 
upon  a  contract  of  sale,  but  for  default  in  execution  of  his  com* 
mission  (z).  But  a  commission  agent  is  in  the  position  of  a  seller 
as  regards  the  property  in  the  goods ;  he  may  retain  control  of  the 
possession  by  taking  the  bill  of  lading  to  his  own  order,  and  may 
forward  it  to  his  own  agent  to  hold  until  payment  of  the  price  or 
acceptance  of  bQls  for  the  price  (a) ;  and  he  has  the  right  of  stop- 
page in  transitu  (J). — The  authority  of  a  commission  agent  to  buy 
goods  in  a  foreign  market  is  to  be  construed  with  reference  to 
the  usages  of  the  place  and  the  condition  of  the  market  at  the 
time  (c). 


Ch.  n. 

Sect.  III. 


A  broker  or  agent  with  a  del  credere  commission  guarantees  to  Deieredera 
his  principal  the  performance  of  the  contracts  made  in  execution  ^8^^ 
of  his  agency.  ^'  A  del  credere  agent,  like  any  other  agent,  is 
to  sell  according  to  the  instructions  of  his  principal ;  and  is  dis* 
tinguished  from  other  agents  simply  in  this,  that  he  guarantees 
that  those  persons  to 'whom  he  sells  shall  perform  the  contracts 
which  he  makes  with  them  "  (d).  This  guarantee,  as  being  merely 
a  condition  of  the  agency,  is  held  not  to  be  a  promise  to  answer 
for  the  debt  of  another  within  the  Statute  of  Frauds,  and  therefore 
not  required  to  be  proved  in  writing  (e).  And  in  some  trades 
8uch  a  guarantee  is  annexed  to  the  employment  of  a  broker  by 
usage  of  the  trade  (/).    It  is  not  a  primary  liability  of  the  agent. 


(jp)  BlackboTD,  J.,  Ireland  y.  Livina- 
«<Ofi,  L.  B.  5  H.  L.  407  ;  41  L.  J.  Q.  B. 
205  ;  WiUianuon  y.  Barbour^  9  C.  D.  529 ; 
50  L.  J.  C.  147. 

(y)  Seymour  y.  FychlaUy  1  B.  &  Aid. 
14  ;  MUUr  y.  Netomanf  4  Man.  &  G.  646  ; 
1 1  L.  J.  C.  P.  265. 

(z)  CanaboghH  y.  GihUy  11  Q.  B.  D. 
797  ;  52  L.  J.  Q.  B.  538. 

(a)  Shepherd  y.  Harri»on,  L.  K.  5  H,  L. 
116;  40  L.  J.  Q.  B.  148. 

(b)  Feise  y.  Wrap,  3  East,  93  ;  see 
JSx  p,  Milea,  15  Q.  B.  D.  39 ;  54  L.  J. 

L. 


Q.  B.  666 ;  Fhelps  v.  Comber,  29  0.  D. 
813;  54  L.  J.  C.  1017. 

(e)  Johnston  y.  Kerahatc,  L.  B.  2  Ex. 
82  ;  86  L.  J.  Ex.  44 ;  Ireland  y.  Zivinff- 
ston,  L.  B.  5  H.  L.  395 ;  41  L.  J.  Q.  B. 
201. 

(d)  Mellish,  L.  J.,  Exp,  White,  L.  B. 
6  Ch.  403 ;  40  L.  J.  B.  73 ;  ^w  eur. 
Morris  y.  Cleasby,  4  M.  &  S.  574. 

{e)  Couturier  y.  Hastie,  8  Ex.  40 ;  22 
L.  J.  Ex.  97 ;  Sutton  y.  Grey,  (1894)  1 
Q.  B.  285  ;  63  L.  J.  Q.  B.  633. 

(/)  Fleet  y.  Murton,  L.  B.  7  Q.  B. 
126  ;  41  L.  J.  Q.  B.  49. 
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PlBT  II. 


Auctioneer. 


Payment  to 
auctioneer. 


and  in  an  action  against  him  the  principal  must  allege  and  prove  a 
demand  on  the  principal  debtor  as  a  condition  precedent  to  the 
liability  (g).  A  del  credere  commission  does  not  affect  the  authority 
of  the  agent  to  contract,  or  the  construction  of  the  contract  as  to 
the  parties,  or  give  him  any  further  rights  than  appear  on  the 
contract  {h).  An  agent  to  whom  goods  are  consigned  upon  the 
terms  of  accounting  for  them  at  fixed  prices,  if  sold,  and  who  is 
authorised  to  sell  them  at  what  price  he  pleases,  is  not  a  del  credere 
agent  as  to  sales  made  by  him,  nor  bound  to  account  for  the 
money  received  on  such  sales,  but  is  liable  only  as  buyer  of  the 
goods  at  the  fixed  prices  (/). 

'^  An  auctioneer  has  a  possession,  coupled  with  an  interest,  in 
goods  which  he  is  employed  to  sell ;  not  a  bare  custody  like  a 
servant  or  shopman.  There  is  no  difference,  whether  the  sale  be 
on  the  premises  of  the  owner,  or  in  a  public  auction  room,  for  on 
the  premises  of  the  owner  an  actual  possession  is  given  to  the 
auctioneer  and  his  servants  by  the  owner,  not  merely  an  authority 
to  sell "  (k).  Accordingly  an  auctioneer  has  a  general  authority  to 
sell  the  goods  in  his  own  name,  and  prinid  facte  may  sue  and  be 
sued  upon  the  contract  so  made  (/).  If  his  principal  is  disclosed 
the  latter  is  presumptively  a  contracting  party ;  but  the  contract 
may  also  be  made  with  the  auctioneer  (;w). — An  auctioneer  has  no 
general  authority  to  give  a  warranty  of  goods  sold,  beyond  the 
description  given  by  the  owner  for  the  purpose  of  the  sale  (n). — 
An  auction  of  goods  is  generally  upon  the  terms  of  payment  upon 
delivery,  and  the  auctioneer  has  a  general  authority  to  receive 
payment ;  but  not  to  sell  upon  credit,  or  to  receive  payment  other- 
wise than  in  money  (o).  Where  the  conditions  of  sale  provide 
that  the  purchaser  shall  pay  down  a  sum  as  a  deposit  in  part  pay- 
ment of  the  purchase-money  and  the  remainder  at  a  future  date, 
the  authority  of  the  auctioneer  extends  to  receiving  the  deposit 


(ff)  Morris  v.  Cleasby^  supra, 

{h)  Morris  v.  Cleasbpf  supra;  Hornby 
T.  Lacy,  6  M.  &  S.  166 ;  CatieraU  v. 
mndle.'L.'R,  2  0.  P.  191. 

(i)  Ex  p.  White,  L.  R.  6  Ch.  397 ;  40 
L.  J.  B.  73;  affirmed  by  H.  L.  nom. 
Towle  V.  White,  29  L.  T.  78  ;  21  "W.  R. 
465. 

{k)  Loughborough,  C.  J.,  Williams  t. 
MiUington,  1  H.  BI.  81. 

{l)  Franklyn  v.  Lamond,  4  C.  B.  637  ; 
16  L.  J.  C.  P.  224  ;  Woolfc  v.  Home,  2 
Q.  B.  D.  355 :  46  L.  J.  Q.  B.  636. 


(m)  Spittle  Y.  Lavendar,  2  B.  &  B. 
452 ;  5  Moore,  270  ;  Evans  y.  Evans,  3 
Ad.  &  E.  132  ;  Eisher  v.  Marsh,  6  B.  &  S. 
411;  84  L.J.  Q.  B.  177. 

(n)  Payne  y.  Leconfield,  51  L.  J.  Q.  B. 
642. 

[o)  Williams  v.  MilUngton,  1  H.  Bl. 
81  ;  Sykes  v.  Giles,  6  M.  &  W,  646 ;  9 
L.  J.  Ex.  106 ;  Williams  y.  Evcms,  L.  R. 
1  Q.  B.  352;  35  L.  J.  Q.  B.  Ill; 
JohtntoH  y.  Eoyes,  (1899)  2  Ch.  73 ;  08 
L.  J.  C.  425. 
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only  (p).    Where  a  deposit  is  paid  to  an  auctioneer  to  abide  the      Oh.  li. 

event  of  the  sale,  he  holds  the  money  as  stakeholder  and  not  as      '^' 

agent  of  either  party  {q) ;  unless  it  is  paid  to  him  "  as  agent "  for 

the  vendor  (r). — ^An  auctioneer  has  a  lien  upon  the  goods  sold,  and,  Lien  of 

where  he  is  entitled  to  sue,  upon  the  price  of  the  goods  sold  and  aiiotioneer. 

delivered,  for  his  charges  (including  formerly  the   auction  duty 

which  he  was  bound  to  pay)  and  his  commission  in  respect  of 

such  goods ;  but  he  has  not  a  general  lien  («).     The  principal  can 

intervene  to  claim  the  price  from  the  buyer  only  subject  to  the 

claim  of  the  auctioneer ;  and  it  is  no  answer  to  an  action  by  the 

latter  for  the  price  of  the  goods,  that  the  buyer  has  made  payment 

to  his  principal,  whilst  his  own  claim  remains  unsatisfied  (t), — An  Indemnity  to 

auctioneer  is  entitled  to  indemnity  from  his  employer  for  the  con-  *^°  o^^eer. 

sequences  of  acting  upon  his  authority,  and  to  be  repaid  any 

damages  which  have  been  recovered  from  him  by  the  true  owner  in 

respect  of  a  tortious  sale  (u).    And  if  the  true  owner  intervenes 

before  a  sale  and  claims  the  goods,  the  auctioneer  may  set  up  the 

jus  tertii  against  any  claim  of  his  employer  {x). — The  authority  of  Revocation  of 

an  auctioneer  may  be  revoked  at  any  time  before  the  sale  is 

effected,  without  notice  to  the  bidders ;  but  it  does  not  appear  to 

be  settled  whether  the  presumptive  authority  of  an  auctioneer  to 

sign  a  contract  within  the  Statute  of  Frauds  for  both  parties  may 

be  revoked  by  either,  after  the  lot  has  been  knocked  down  to  a 

bidder  (y).     But  a  partial  revocation  or  a  variation  of  the  authority 

may  be  interposed  (s).  ^ 

House  and  estate  agents  and  other  simileu:  agents  carry  on  the  Hoase  and 
business  of  procuring  tenants  and  purchasers  of  houses  and  land  ®®**^  agent. 
and  other  kinds  of  property ;  and  generally  upon  the  terms  of  the 
payment  of  a  commission  upon  the  rent  or  price  obtained,  in  the 
event  of  the  transaction  being  carried  out  through  their  services ; 
otherwise  no  charge  to  be  payable  for  services  rendered  unless  ex- 
pressly stipulated  for,  such  as  registration  fees,  advertisements,  or 


(/>)  Sylcm  ▼.  Giles,  supra, 

(q)  Gray  v.  Guttfridgey  1  Man.  k  R. 
C14 ;  Harifigton  y.  Hoggart,  1  B.  &  Ad. 
677  ;  see  Crowther  v.  £lgood,  34  C.  D. 
691;  66L.  J.  C.  416. 

(r)  See  £ilU  r.  Goulion,  (1893)  1  Q.  B. 
350  ;  62  L.  J.  Q.  B.  232. 

(«)  Williams  v.  Millingtony  supra ; 
Wthh  V.  Smith,  30  C.  D.  192 ;  66  L.  J. 
C.  343. 

(/)  Robinson  v.  Ruiter,  4  E.  &  B.  956  ; 
24  L.  J.  Q.  B.  250  ;  see  Grxce  v.  Kmrick, 


L.  R.  6  Q.  B.  340 ;  39  L.  J.  Q.  B.  175. 

(m)  Adamson  v.  Jarois,  4  Bing.  66  ; 
see  Barker  v.  Furlong,  (1891)  2  Ch.  172  ; 
60  L.  J.  C.  368  ;  Consolidated  Co,  t. 
Curtis,  (1892)  1  Q.  B.  495  ;  61  L.  J. 
Q.  B.  325. 

{x)  liiddls  r.  Bond,  6  B.  &  S.  225 ;  34 
L.  J.  Q.  B.  137  ;  Davis  v.  Artingstall, 
49  L.  J.  C.  609  ;  see  Rogers  v.  Lambert, 
(1891)  1  Q.  B.  318  ;  60  L.  J.  Q.  B.  187. 

(v)  See  ante,  p.  322. 

(r)  Manser  v.  Back,  6  Hare,  443. 


A  a2 


356 


PRINCIPAL  AND  AGENT. 


Pabt  II. 


Authority 
to  Bell. 


Shipbroker. 


special  inquiries  (a).  Such  an  agency  is  revocable  at  any  time 
before  complete  execution,  and,  if  it  is  upon  the  above  terms,  with- 
out compensation  for  the  ineffective  services  rendered  under  it  (6). 
But  if  the  agent  executes  his  commission  by  procuring  a  tenant  or 
purchaser  satisfying  all  requirements,  and  the  principal  ref  oses  or 
is  unable  to  accept  him,  the  latter  is  liable  for  the  oonmiission  as  if 
he  had  accepted  him  (c).  And  the  agent  is  entitled  to  his  commis- 
sion upon  the  sale  of  an  estate,  though  the  negotiations  were  not 
completed  by  him,  if  he  was  the  cause,  through  his  services 
rendered  for  the  purpose,  of  the  estate  being  sold  (d).  But  if  his 
services  did  not  cause  the  sale,  he  has  no  claim  (e), — ^A  house  agent 
employed  to  let  a  house  is  liable  for  the  consequences  of  negligently 
procuring  an  insolvent  person  as  tenant  (/).  His  employer  also 
may  refuse  an  improper  person ;  but  if  he  accepts  the  person  offered, 
with  knowledge  of  his  qualifications,  he  cannot  refuse  to  pay  the 
agent's  commission  (g). — The  employment  of  an  estate  agent  with 
instructions  to  procure  a  purchaser,  merely  stating  particulars  and 
price  of  the  property,  gives  no  authority  to  the  agent  to  sign  a 
contract  of  sale  (h).  But  instructions  given  by  an  owner  of  real 
estate  to  an  agent  to  sell  the  property  for  him,  and  an  agreement 
to  pay  a  conmiission  on  the  purchase  price  accepted,  are  an  authority 
to  the  agent  to  make  a  binding  contract  and  to  sign  an  agreement 
for  sale  (/).  And  an  advertisement  offering  an  estate  for  sale  and 
referring  to  an  agent  for  applications  "  to  treat  and  view,"  imports 
no  authority  to  sell  but  only  to  receive  offers  (A*). 

Shipbrokers  are  agents  employed  to  procure  charters  for  ships. 
Here,  too,  the  right  to  remuneration,  whether  conmiission  or  com- 
pensation for  work  and  labour,  may  depend  upon  the  completion 
of  the  contract  (/).  Commission  is  in  general  payable  upon  the 
freight  stipulated  in  the  charter-party,  and  is  not  dependent  upon 
ship  in  fact  earning  freight ;  if  no  certain  freight  is  stipulated,  the 
broker  becomes  entitled  to  the  value  of  his  services  as  estimated  by 


(a)  Simpson  v.  Zarnhf  17  0.  B.  603 ; 
26  L.  J.  C.  P.  118  ;  Green  v.  Mules,  30 
L.  J.  C.  P.  343. 

(b)  Simpson  r.  Lamb,  supra. 

(c)  Frickett  v.  Badger,  1  C.  B.  N.  S. 
296  ;  26  L.  J.  C.  P.  33  ;  Fisher  t. 
Drewetty  48  L.  J.  Ex.  32. 

(d)  Green  y.  Bartlett,  14  0.  B.  N.  S. 
686  ;  32  L.  J.  C.  P.  261 ;  Wilkinson  v. 
Alston,  48  L.  J.  Q.  B.  733. 

(*)  Green  y.  Mules,  supra. 


(/)  Hevs  V.  Tindall,  1  B.  &  S.  296  ; 
30  L.  J.  Q.  B.  362. 

(^)  Horford  v.  Wilson,  1  Taunt.  12. 

(h)  Earner  y.  Sharp,  L.  B.  19  Eq.  108 ; 
44  L.  J.  C.  63. 

(t)  Mosenbaum  y.  Belson,  (1900)  2  Ch. 
267 ;  69  L.  J.  C.  669. 

{k)  Godwin  v.  Brind,  L.  R.  6  C.  P. 
299,  n. ;  39  L.  J.  C.  P.  121. 

{I)  Bead  y.  Maine,  10  B.  &  C.  438 ; 
Broad  y.  Thomas,  7  Biog.  99. 
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a  judge  or  jury  {m).    The  shipbroker  i&  entitled  to  his  oommiBsion       Gh.  II. 
if  the  transaction  is  effected  through  his  services,  though  the     ^^ 
details  are  not  completed  by  himself  (n). 

An  insurance  broker  is  generally  employed  in  marine  insurance  insaranoe 
to  procure  the  policy  from  an  insurer  or  underwriters,  to  pay  the  ^^^©r* 
premiums,  and   to   collect  the  payments  for  the  losses  insured 
against ;  but  he  is  not  authorised  to  cancel  or  vary  a  policy  once 
made  (o).     The  broker  is  liable  for  not  procuring  the  policy  accord- 
ing to  his  instructions  (/?)  ;  and  for  negligence  in  collecting  losses 
from  underwriters  {q) ;  but  is  not  bound  to  bring  actions  against 
the  underwriters  without  an  indemnity  against  the  costs  (r). — By  Form  of 
30  Vict.  c.  23,  s.  15,  a  broker  or  agent  making  any  sea  insurance  policy- 
cannot  charge  his  employer  for  commission  or  premiums,  unless  the 
insurance  is  in  writing  and  duly  stamped,  and  any  payment  by 
the  employer  contrary  to  this  Act  is  deemed  to  be  paid  without 
consideration  and  remains  the  property  of  the  employer. — Policies 
are  generally  made  by  the  insurance  broker  in  his  own  name,  and 
it  is  usual  to  add  the  clause  that  he  makes  it  "  as  well  in  his  name 
as  for  and  in  the  name  of  all  other  persons  to  whom  the  same  may 
appertain,  &c." ;  and  the  action  upon  the  policy  may  be  brought 
either  in  the  name  of  the  broker  or  agent  nominally  effecting  the 
insurance,  or  in  the  name  of  the  undisclosed  principal  or  party 
interested  (*).     The  action  may  equally  be  brought  in  the  name  of 
the  imdisclosed  principal,  though  the  above  clause  referring  to  the 
agency  is  omitted  (t)  ;  and  though  the  policy  is  made  by  a  deed 
poll(w).      But  if   the  policy  is   made    in    the    name    and    on 
account   of    the    principal,   the   broker  has  no    right    and    can 
neither  sue  nor  be  sued   upon   it  (a?). — A  broker  in  possession  Payment  to 
of    the    policy    is    presumptively    authorised    to    collect    losses  ^^^^' 
from  the  underwriters ;  but  to  receive  payment  in  money  only, 
and  not  by  set-off  in  account  with  the  underwriter,  who  is  not  dis- 
charged by  such   settlement  as  against  the  insured,  unless  the 


{«)  mUr.  Kxtchingy  3  C.  B.  306 ;  15 
L.  J.  C.  P.  251. 

(«)  Burnett  v.  Boueh,  9  0.  &  P.  624 ; 
Gihum  T.  Crxek,  1  H.  &  C.  142 ;  31 
li.  J.  Ex.  304. 

(o)  Xeno8  T.  Wlel'haniy  L.  R.  2  H.  L. 
296;  see  Universe  Ins.  v.  MerchantH* 
Marine  Ins.,  (1897)  2  Q.  B.  93  ;  66  L.  J. 
Q.  B.  564. 

(p)  Park  v.  Hammond^  6  Taunt.  495 ; 
Turpin  v.  Bilton,  6  Man.  &  6.  455  ;  12 
L.  J.  C.  P.  167. 

{q)  Bousjieldy.  Cretvell,  2  Gamp.  545. 


(t)  The  Lord  of  the  I^ls,  (1894)  P. 
342;  64L.  J.  P.  15. 

(«)  Sutherland  v.  Pratt,  12  M.  &  W. 
16  ;  13  L.  J.  Ex.  246  :  Watson  t.  Swann, 
1 1  C.  B.  N.  S.  756 ;  31  L.  J.  C.  P.  210 ; 
Prov.  Ins.  of  Canada  v.  Leduc,  L.  R.  6 
P.  C.  224  ;  43  L.  J.  P.  C.  49. 

[t)  Browning  v.  Prov.  Ins.  Canada, 
L.  R.  5  P.  C.  263. 

(m)  Sunderland  Marine  Ins,  v.  Kearney, 
16  Q.  B.  925  ;  20  L.  J.  Q,  B.  417. 

[x)  KosterY.  Eaton,  2  M.  &  S.  112; 
Baker  v.  Langh&me,  6  Taunt.  519. 
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broker  has  in  fact  paid  the  latter  (^).  It  is  the  usage  of  brokers 
and  underwriters  at  Lloyd's  to  discharge  their  claims  and  liabilities 
for  premiums  and  losses  upon  policies  by  a  general  settlement  of 
accounts  between  them;  but  the  insured  is  not  bound  by  this 
mode  of  settlement,  nor  is  the  imderwriter  discharged  (2),  unless 
the  insured  knew  of  the  usage  and  authorised  the  broker  to  settle 
in  that  manner ;  because  such  usage  is  peculiar  to  Lloyd's  house, 
and  is  not  a  general  usage  of  insurance  in  the  City  of  London  {a). 
If  the  broker  pays  his  principal  upon  a  presumed  settlement  of  the 
account  with  the  underwriters,  he  cannot  after  a  considerable  lapse 
of  time  recover  the  money  back,  though  he  subsequently  fails  in 
recovering  from  the  latter  (6). — ^A  broker  who  has  eflFected  a  policy 
in  his  own  name  has  a  lien  upon  the  policy  for  commission  and  for 
premiums  paid  and  payable  by  him  (c) ;  and  a  broker  with  a  del 
credere  commission  has  a  lien  in  respect  of  his  guarantee  for  the 
payment  of  losses,  entitling  him  to  sue  the  underwriter,  and  if  sued 
by  the  underwriter,  to  set  off  a  loss  upon  the  policy  (a?) .  So  a 
broker  who  had  insured  goods  for  the  owners  and  had  accepted 
bills  on  accoimt  of  the  goods  was  held  entitled  to  a  lien  upon  the 
policy,  and  to  set  off  losses  in  an  action  by  the  underwriter  for 
premiums  {e). — It  is  the  general  practice  for  underwriters  to  limit 
their  authority  to  a  fixed  sum  on  each  policy ;  therefore  the  insured 
in  deaUng  with  an  underwriter  through  his  broker  is  taken  to 
have  notice  of  the  limits  of  authority,  and  cannot  charge  the  under- 
writer with  an  amount  exceeding  his  limit  (/). 


Master  of 
ship. 


The  master  of  a  ship  is  general  agent  of  the  shipowner  or  person 
by  whom  he  is  appointed,  for  the  management  and  employment  of 
the  ship ;  and  his  apparent  general  authority  cannot  be  limited  by 
private  orders  or  conditions  not  known  to  the  party  dealing  with 
him(^).  The  registered  owner  is  presumptively  responsible  as 
principal  of  the  person  filling  the  position  of  master  (A) ;  but  he 


(y)  Russell  v.  Bangley^  4  B.  &  Aid. 
395. 

(z)  Sweeting  v.  Pearec,  9  C.  B.  N.  S 
534;  30  L.  J.  C.  P.  109. 

(a)  Stewart  v.  Aberdeiny  4  M.  &  "W. 
211  ;  7  L.  J.  Ex.  292  ;  Gabay  v.  Lloyd, 
3  B.  &  C.  793 ;  Beckwith  v.  BuUm,  8 
E.  &  B.  682  ;  27  L.  J.  Q.  B.  162. 

(b)  Jatneson  v.  Swainalone,  2  Camp. 
546,  n.  See  Macfarlane  v.  GiannaeopulOy 
3  H.  &  N.  860 :  28  L.  J.  Ex.  72. 


(c)  Fisher  v.  Smithy  4  Ap.  Ca.  1 ;  48 
L.J.  Ex.  411. 

(d)  Koster  v.  Eason,  2  M.  &  S.  112  ; 
Lee  ▼.  BulUn,  8  E.  &  B.  692,  n. ;  27 
L.J.  Q.  B.  161. 

(e)  Farker  v.  Beasley,  2  M.  &  S.  423. 

( f)  Baines  v.  Ewing,  L.  E.  1  Ex.  320  ; 
35  L.  J.  Ex.  194. 

{g)  Fer  eur.  Grant  t.  Norway ,  10  C.  B. 
687. 

[h)  Eibbs  T.  Ross,  L.  E.  1  Q.  B.  534 ; 
35  L.  J.  Q.  B.  193. 
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may  rebut  such  presumption  by  evidence  that  the  master  was  in      Oh.  II. 
fact  appointed  by  the  person  having  possession  and  control  of  the      *^' 


ship  under  a  charter,  or  as  purchaser  or  mortgagee  (t). — The  master  Billa  of 
has  general  authority  to  receive  goods  on  freight  and  to  sign  bills  ^^' 
of  lading  for  the  carriage  and  delivery ;  but  he  cannot  bind  his 
employer  by  bills  of  lading  for  goods  not  shipped  (k)  ;  nor  for  a 
greater  quantity  of  goods  than  in  fact  shipped  (/),  unless  the 
charter-party  provides  that  the  bill  of  lading  shall  be  conclusive 
evidence  of  the  quantity  shipped  (m)  ;  nor  for  the  quality  of  the 
goods  shipped  («).  The  bill  of  lading  affords  primd  facie  evidence 
of  the  matters  therein  stated,  and  it  is  for  the  party  bound  to  dis- 
place the  inference  to  be  drawn  therefrom  by  other  evidence  (o). 
As  between  the  shipowner  and  charterer,  a  bill  of  lading  in  varia- 
tion of  the  charter-party  is,  in  general,  ineffective  {p).  But  the 
master  may  bind  the  shipowner  by  bill  of  lading,  though  the  ship 
is  under  charter,  if  the  owner  retains  the  appointment  and  control 
of  the  master  (q).  The  master  is  personally  responsible  to  his 
owner  for  the  accuracy  of  statements  in  bills  of  lading  as  to  the 
goods  shipped  and  time  of  shipment,  by  which  the  owner  is 
bound  (r). — The  master  of  an  English  ship  has  general  authority,  Repairs  and 
in  the  absence  of  the  shipowner  or  his  agent,  to  contract  for  what-  ^«<»88ane8. 
ever  is  reasonably  necessaiy  for  maintenance  of  the  ship  and  prose- 
cution of  the  voyage,  including  repairs  and  borrowing  of  money 
required  for  wages  and  the  use  of  the  ship  («).  But  he  has  no 
authority  to  borrow  money  to  pay  debts  incurred  for  such  pur- 
poses {t).  He  has  also  authority  to  contract  for  reasonable  services 
for  salvage  of  the  ship  (u).    If  he  makes  such  contracts  in  his  own 


(i)  Miteh€9on  v.  Olivery  5  £.  &  B.  419 ; 
25  li.  J.  Q.  B.  39 ;  Myert  v.  JFillis,  17 
C.  B.  77  ;  25  L.  J.  C.  P.  265  ;  BaumvoU 
Manitfactur  v.  FumeaSj  (1893)  A.  C.  8  ; 
62  L.J.  Q.  B.  201. 

(k)  Grant  t.  Nvrtcay,  10  C.  B.  688 ; 
20  L.  J.  C.  P.  93. 

(/)  Hubbenty  v.  Ward,  8  Ex.  330 ;  22 
L.  J.  £x.  113 ;  Brown  v.  FHftvell  Coal  Co,, 
L.  R.  10  C.  P.  662  ;  44  L.  J.  C.  P.  289 ; 
see  Smith  y.  Tregarthtn,  56  L.  J.  Q.  B. 
437. 

(m)  Lishman  v.  Christie,  19  Q.  B.  D. 
333  ;  56  L.  J.  Q.  B.  538. 

(n)  Cox  T.  Bruce,  18  Q.  B.  D.  147  ;  56 
L.  J.  Q.  B.  121. 

(o)  Smith  T.  Bedouin  Co,,  (1896)  A.  C. 
70 ;  65  L.  J.  P.  0.  8. 

(p)  Pearwon  v.  Goaehen,  17  C.  B.  N.  S. 
352  ;  33  L.  J.  C.  P.  265  ;  see  Kreeft  v. 


Thompson,  L.  R.  10  Ex.  274 ;  44  L.  J. 
Ex.  238. 

{q)  Sandeman  v.  Scurr,  L.  R.  2  Q.  B. 
86  ;  36  L.  J.  Q.  B.  68. 

(r)  Stumors  v.  Breen,  12  Ap.  Ca.  698 ; 
56  L.  J.  Q.  B.  401. 

(s)  Webster  v.  Seekamp,  4  B.  &  Aid. 
352  ;  Arthur  v.  Barton,  6  M.  &  W.  138  ; 
9  L.  J.  Ex.  187  ;  Gunn  v.  Roberts,  L.  R. 
9  C.  P.  331  ;  43  L.  J.  C  P.  233 ;  The 
Riga,  L.  R.  3  Ad.  516 ;  41  L.  J.  Ad. 
39  ;  The  Orienta,  (1895)  P.  49  ;  64  L.  J. 
Ad.  32  ;  and  see  The  Htinrich  Bjom,  11 
Ap.  Ca.  270  ;  55  L.  J.  Ad.  80. 

(0  Beldon  v.  Campbell,  6  Ex.  886 ;  20 
L.  J.  Ex.  342. 

(«)  Anderson  v.  Ocean  Co.,  10  Ap.  Ca. 
107;  54  L.  J.  Q.  B.  196;  The  Frinz 
Heinrich,  57  L.  J.  Ad.  17  ;  see  The  Ren- 
por,  8  P.  D.  115 ;  52  L.  J.  Ad.  49. 
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name,  the  shipowner  may  be  charged  upon  them  as  his  undisclosed 
principal  (x). — The  master  had  no  lien  as  a  seaman  for  his  wages  or  for 
disbursements  on  account  of  the  ship,  because  his  possession  of  the 
ship  as  servant  of  the  owner  is  the  possession  of  the  owner  (y).  But 
the  maritime  lien  on  ship  and  freight  for  wages  was  given  to  the 
master  by  the  Merchant  Shipping  Act,  1854,  s.  191,  and  for  dis- 
bursements by  the  Act,  1889,  s.  1.  These  enactments  are  now 
repealed  but  reproduced  by  the  Merchant  Shipping  Act,  1894, 
8.  167  (g). — For  the  above  purposes  and  under  the  same  circum- 
stances the  master  may  hypothecate  the  ship  and  cargo  by 
bottomry  bond  if  the  money  be  not  otherwise  obtainable  (a). 
"  The  bottomry  bond  gives  no  remedy  to  the  lender  against  the 
owner  of  the  ship,  nor  against  the  owner  of  the  cargo,  personally ; 
the  remedy  is  in  rem  in  both  cases ;  but  as  between  the  freighter 
and  shipowner  the  cargo  of  the  former  is  pledged  to  secure  the 
debt  of  the  latter,  and  when  the  former  has  been  compelled  to  pay 
the  debt  through  the  medium  of  the  pledge,  he  must  be  reim- 
bursed" (6).  The  master  cannot  hypothecate  the  ship  or  cargo, 
where  it  is  practicable  for  him  to  communicate  with  the  respective 
owners,  because  his  authority  arises  only  from  the  necessity  of  the 
case  and  the  impossibility  of  commimication  (c)  ;  and  the  bottomry 
bond  is  limited,  as  to  validity  and  as  to  amount,  by  the  neces- 
sity {d). — ^The  master,  under  circumstances  of  stringent  necessity, 
is  authorised  to  sell  the  ship,  and  thereby  make  the  insm*ers 
responsible  as  for  a  loss  (e).  And  he  may  be  authorised  by  neces- 
sity to  sell  cargo  for  repair  of  the  ship  ;  in  which  case  the  OT\Tier 
of  cargo  is  entitled  to  be  indemnified  by  the  owner  of  ship  ;  or  he 
may  treat  the  proceeds  of  the  sale  as  a  loan,  and  without  any  allow- 
ance for  freight  pro  raid  (/). — The  master  may  also  be  authorised 
to  seU  cargo  on  behalf  of  the  owner  of  the  cargo,  under  circimi- 
stances  of  necessity  in  which  he  cannot  communicate,  nor  obtain 


{x)  Gordon  v.  Sare,  1 L.  J.  (0. 8.)  K.  B. 
70  ;  Priestley  v.  Femie,  3  H.  &  G.  977  ; 
34  L.  J.  Ex.  172. 

is/)  JTussey  t.  Christie,  9  East,  426; 
Smith  y.  Flummery  1  B.  &  Aid.  675  ;  see 
BristotP  V.  Whiimorcy  9  H.  L.  C.  391; 
81  L.  J.  C.  467. 

(z)  See  The  Sara,  14  Ap.  Oa.  209  ;  56 
L.  J.  Ad.  100;  The  Castlegate,  (1893) 
A.C.38;  62  L.J.  P.  0.17;  TheOrienta, 
(1896)  P.  49 ;  64  L.  J.  Ad.  32. 

(a)  The  Prinee  of  Saxe-Coburg,  Z  Moo. 
P.  0.  1.  ^eeThe  Kamak,  L.  R.  2  P.  C. 
506  ;  88  L.  J.  Ad.  57 ;  The  Ida,  L.  B.  3 


Ad.  542 ;  41  L.  J.  Ad.  85. 

{b)  Per  cur.  Duncan  v.  Benson,  1  Ex. 
666  ;  S,  C,  3  Ex.  644 ;  see  The  Gaetano, 
7P.  D.  137;  51L.  J.  Ad.  67. 

{e)  Kleinwort  v.  Cassa  Marittima,  2 
Ap.  Ca.  156 ;  The  Lizzie,  L.  R.  2  Ad. 
254  ;  see  The  Kamak,  supra, 

{d)  The  Pontida,  9  P.  D.  177 ;  63 
Li.  J.  Ad.  78. 

{e)  Cobequid  Ins,  y.  Barteaux,  L.  R.  6 
P.  0.  319  ;  Hall  y.  Jupe,  49  L.  J.  0.  P. 
721. 

(/)  Hopper  y.  Bumess,  1  C.  P.  D. 
137 ;  46  L.  J.  C.  P.  377. 
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instmctions  from  the  owner  (g).  "  Not  merely  is  a  power  given, 
but  a  dntj  is  cast  on  the  master  in  many  oases  of  accident  and 
emergency  to  act  for  the  safety  of  the  cargo  in  such  manner  as 
may  be  best  under  the  circumstances ;  and,  as  a  correlative  right, 
he  is  entitled  to  charge  its  owner  with  the  expenses  properly 
incurred  in  so  doing  "  (h) ;  and  he  has  a  lien  for  such  expenses 
upon  the  cargo  saved  (/).  If  the  ship  becomes  incapable  of  com- 
pleting the  voyage,  it  is  the  duty  of  the  master  to  tranship  the 
cargo  and  forward  it  by  another  vessel,  provided  that  it  is  practic- 
able to  send  it  to  its  destination  in  a  marketable  state;  which 
depends  upon  its  condition  and  the  charges  upon  it,  and  the  cost 
of  transhipping  and  forwarding,  compared  with  the  value  on 
arrival  (k).  The  authority  of  the  master  of  a  foreign  ship  in  the 
above  cases  is  presumptively  regulated  by  the  law  of  the  country 
to  which  the  ship  belongs  (/). 

The  manager  of  a  ship,  commonly  called  the  ship's  husband,  is  Manager  of 
general  agent  of  the  owners  in  the  home  port  for  the  use  and  em-  ^^' 
ployment  of  the  ship,  including  repairs  and  outfit  for  voyage, 
engagement  of  master  and  crew,  procuring  cargo  for  freight,  or 
letting  it  out  on  charter ;  but  not  including  insurance,  or  borrow- 
ing money,  or  cancelling  a  charter-party  (m).  And  in  acting  as 
agent  he  is  not  allowed  to  receive  any  profit  by  way  of  commission 
or  otherwise  from  brokers  or  others  with  whom  he  deals,  for  matters 
within  the  scope  of  his  duty  (n), — By  the  Merchant  Shipping  Act, 
1894,  s.  59,  the  name  and  address  of  the  managing  owner  or  of 
the  ship's  husband  is  required  to  be  registered ;  and  such  person 
is  presumptive  agent  of  all  the  registered  owners,  but  evidence  is 
admissible  that  he  is  agent  only  of  those  persons  who  in  fact 
appointed  him  (o).  And  a  part-owner  is  not  liable  for  the  contracts 
of  his  co-owners  or  of  the  managing  owner  or  ship's  husband, 
unless  he  has  expressly  or  impliedly  authorised  or  sanctioned  their 


(ff)  Atutralian  Nov.  t.  Morse,  L.  B.  4 
P.  C.  222 ;  Aeaiot  ▼.  £umt,  3  Ex.  D. 
2S2  ;  47  L.  J.  Ex.  566 ;  Atlantic  Mutual 
Ins.  ▼.  Huth,  16  C.  D.  474. 

(A)  Fer  eur.  Cargo  ex  Argot,  L.  B.  6 
P.  C.  165;  Bee  Notara  y.  Hendereon, 
li.  R.  7  Q.  B.  225  ;  41  L.  J.  Q.  B.  158 ; 
The  Savona,  (1900)  P.  252 ;  69  L.  J.  Ad. 
95. 

(0  HingttoHY,  Wendt,  1  Q.  B.  D.  367 ; 
45JL.  J.  Q.  B.  440. 

(k)  Atlantic  Mutual  Ins.  y.  Ruth, 
supra. 


(/)  The  August,  (1891)  P.  328;  60 
L.  J.  P.  57. 

(m)  Abbott  on  Shipping,  p.  62, 
12th  ed. ;  Thomas  y.  Lewis,  4  Ex.  D.  18 ; 
48  L.  J.  Ex.  7 ;  see  Beynon  y.  Oodden,  3 
Ex.  D.  263. 

(n)  Williamson  v.  Bine,  (1891)  1  Ch. 
390  ;  60  L.  J.  C.  123. 

(o)  Frazer  y,  Cuthbertson,  6  Q.  B.  D. 
93  ;  50  L.  J.  Q.  B.  277  ;  see  The  Eng- 
land, 12  P.  D.  32  ;  Steel  y.  Lester,  3 
C.  P.  D.  121  ;  47  L.  J.  C.  P.  43 ;  ffidbs 
y.  Hoss,  L.  R.  1  Q.  B.  534 ;  35  L.  J. 
Q.  B.  193 ;  ante,  p.  358. 
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Pa&t  II.  agency  on  his  behalf ;  for  the  co-owners  of  a  ship  are  not  in  the 
relation  of  partners  having  a  general  authority  to  bind  all  within 
the  scope  of  the  partnership  business  {p).  A  majority  of  co-owners 
are  entitled  to  employ  and  manage  the  ship,  bat  without  the  power 
of  charging  any  liability  upon  the  dissenting  minority  (q). 


in  profits. 


Partners.  "  One  partner,  by  virtue  of  that  relation,  is  constituted  a  general 

agent  for  another,  as  to  all  matters  within  the  scope  of  the  partner- 
ship dealings,  and  has  communicated  to  him,  by  virtue  of  that 
relation,  all  authorities  necessary  for  carrying  on  the  partnership, 
and  all  such  as  are  usually  exercised  by  partners  in  that  business  in 

Participation  which  they  are  engaged  "  (r). — It  was  formerly  held  that  a  person 
taking  a  share  of  the  profits  of  a  business  became  liable,  as  a 
partner,  for  the  debts,  upon  the  principle  that  by  taking  profits  he 
took  the  security  for  the  debts  («).  But  subsequently,  and  the  rule 
is  now  confirmed  by  statute,  the  liability  of  a  person,  as  partner, 
to  creditors  was  fixed  by  reference  to  the  question  whether  the  trade 
is  carried  on  on  behalf  of  the  person  sought  to  be  charged  as  a 
partner ;  the  participation  in  the  profits  being  an  element  in  deter- 
mining that  question,  but  not  being  in  itself  decisive ;  the  test 
being  whether  the  persons  sharing  the  profits  have  or  have  not  a 
joint  or  common  interest  in  the  property  from  the  use  of  which  the 
returns  are  derived  {t).  And  where  a  written  agreement  stipulates 
for  a  share  of  profits,  it  is  a  question  of  construction  upon  the 
whole  agreement,  whether  a  partnership  is  created  (m). — ^Where  by 
a  deed  of  assignment  for  the  benefit  of  creditors  the  property  and 
business  of  the  debtor  were  vested  in  trustees,  upon  trust  to  carry 
on  the  business  and  to  divide  the  profits  rateably  amongst  the 
creditors  until  their  debts  were  paid ;  it  was  held  that  the  creditors 
were  not  liable,  as  partners,  for  debts  contracted  by  the  trustees  by 
reason  merely  of  their  participation  in  the  profits ;  nor  had  they  by 
the  deed  constituted  the  trustees  their  agents  (x). — By  the  Partner- 
ship Act,  1890,  s.  2  (repealing  and  re-enacting  28  &  29  Vict.  o.  86), 


Loans  upon 
share  of 
profits. 


{p)  Briggs  v.  Wilkinson,  7  B.  &  C.  30 
Eobinson  t.  Gleadow,  2  Bing.  N.  C.  156 
Freston  v.  Tamplin,  2  H.  &  N.  684 ;  27 
L.  J.  Ex.   192  ;  Chappelly,  Bray,  6  H 
&  N.  146  ;  30  L.  J.  Ex.  24. 

{q)  Per  cttr.  Japp  v.  Campbell,  67  L.  J 
Q.  £.81. 

(r)  Per  cur.  JECawken  v.  Bourne^  8  M 
&  W.  710  ;  per  cur.  BretUl  v.  Williams 
4  Ex.  630  ;  19  L.  J.  Ex.  121 ;  see  Fart 
ncrship  Act,  1890,  as.  5,  7. 


(«)   Waugh  V.  Carvery  2  H.  Bl.  285. 

{t)  Partnership  Act,  1890,  88.  1,  2 ; 
Cox  V.  Hickman,  8  H.  L.  0.  268;  30 
L.  J.  0.  P.  126. 

(w)  Ex  p.  Delhasse,  7  C.  D.  611  ; 
Walker  v.  Mirsch,  27  C.  D.  460;  54 
L.  J.  C.  313 ;  Badeley  ▼.  Cotml.  Bank. 
38  C.  D.  238  ;  67  L.  J.  0.  468. 

{x)  Cox  V.  Hiekman,  8  H.  L.  0.  268 ; 
30  L.  J.  0.  P.  126. 
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"  the  advanoe  of  money  by  way  of  loan  to  a  person  engaged  or      Ch.  II. 

about  to  engage  in  any  business  on  a  contract  with  that  person  that  '■ '- 

the  lender  shall  receive  a  rate  of  interest  varying  with  the  profits, 
or  shall  receive  a  share  of  the  profits  arising  from  carrying  on  the 
business  does  not  of  itself  make  the  lender  a  partner  with  the 
person  or  persons  carrying  on  the  business  or  liable  as  such.  Pro- 
vided that  the  contract  is  in  writing,  and  signed  by  or  on  behalf  of 
all  the  parties  thereto."  Sect.  3  postpones  the  lender  to  other 
creditors  for  valuable  consideration  in  case  of  bankruptcy  or  in- 
solvency. The  document  to  satisfy  the  2nd  section  must  show  on 
the  face  of  it  that  the  transaction  is  one  of  loan  (t/).  But  a 
O'editor  is  postponed  under  the  3rd  section  whether  the  transaction 
satisfies  the  requirements  of  sect.  2  or  not  (s).  If  the  contract  con- 
tains terms  besides  the  receiving  of  a  share  of  profits,  which  constitute 
a  partnership,  the  loan  is  not  within  the  Act  (a).  Where  money  is 
advanced  upon  terms  giving  the  lender  a  share  of  the  profits,  an 
alteration  of  those  terms  making  interest  payable  in  lieu  of  a  share 
of  profits  will  not  toke  the  case  out  of  the  3rd  section,  unless  the 
transaction  amounts  to  a  repayment  of  the  loan  and  the  making  of 
a  fresh  advance  (6).  The  Act  applies  only  to  loans  upon  the 
personal  security  of  the  trader,  and  not  to  a  loan  upon  the  security 
of  the  partnership  business  (c),  and  it  does  not  affect  securities  for 
the  loan  (d). — Persons  may  be  bound  as  ostensible  partners  by  Ogtenfdble 
apparently  so  trading,  though  not  partners  in  fact  inter  8e{e).  ^1^°™*^* 
Where  a  person  traded  with  his  own  property  under  the  nominal 
firm  of  himself  "  and  son,"  and  the  son  acted  in  the  business  of  the 
firm,  it  was  held  that  there  was  an  ostensible  partnership  which 
coidd  be  made  bankrupt,  and  that  the  property  became  partnership 
assets  and  not  several  assets  of  the  father,  though  there  was  in  fact 
no  partnership  between  them  (/).  On  the  other  hand  there  may 
be  only  one  ostensible  partner  with  several  dormant  partners 
sharing  the  partnership  property;    in  which  case  the  property 


(y)  Syera  v.  Syert,  1  Ap.  Ca.  174. 

(«)  Exp.  Sckofidd,  (1897)  2  Q.  B.  495 ; 
66  L.  J.  Q.  B.  824. 

(a)  Pooley  v.  Driver,  6  C.  D.  458  ;  46 
L.  J.  0.  466;  Froicde  v.  Williams^  56 
L.  J.  Q.  B.  62. 

(*)  Ex  p.  The  Trustee,  (1893)  2  Q.  B. 
357. 

(c)  Ex  p.  Delhasse,  7  C.  D.  511 ;  57 
L.  J.  0.  65. 

(rf)  Ex  p.  Shell,  4  0.  D.  789 ;  46 
L.  J.  B.  63 ;  BadeUy  y.  ConsoL  Bank,  38 


C.  D.  238 ;  57  L.  J.  C.  468. 

{e)  Partnership  Act,  1893,  s.  14  ; 
Dickinson  v.  Valpy,  10  B.  &  C.  128; 
BovfeldY.  Smithy  12  M.  &  W.  405  ;  13 
L.  J.  Ex.  105 ;  Re  Stanton  Iron  Co,,  21 
Beav.  164;  25  L.  J.  C.  142 ;  Gumey  v. 
Evans,  3  H.  &  N.  122 ;  27  L.  J.  Ex. 
166  ;  Holme  v.  Hammond,  L.  B.  7  Ex. 
218;  41  L.  J.  Ex.  157;  Ex  p.  Central 
Bk,,  (1892)  2  Q.  B.  633. 

(/)  Ex  p,  Hayman,  8  C.  D.  11 ;  i7 
li.  J.  B.  54. 


364 


PRINCIPAL  AND  AGENT. 


Pabt  II. 


General 
authority — 
GontractB 
under  seal. 


Joint  liability 
of  partners. 


Bills  and 

negotiable 

instruments. 


Form  of 

partnership 

bills. 


cannot  be  claimed  as  the  several  assets  of  the  acting  partner  as 
"being  the  apparent  owner  to  the  exclusion  of  the  dormant  part- 
ners (g). — As  between  the  partners  debts  and  losses  of  the  partner- 
ship are  presumptively  borne  in  proportion  to  the  shares  of  profits ; 
and  they  are  entitled  to  contribution  inter  se  in  that  propor- 
tion (A). 

The  general  authority  of  a  partner,  even  where  the  general 
partnership  agreement  is  under  seal,  does  not  authorise  the 
partners  to  execute  deeds,  unless  a  particular  power  be  given  for 
that  purpose  (t).  But  a  partner  will  be  bound  by  a  deed  executed 
on  his  behalf  by  a  co-partner,  with  his  authority  and  in  his  pre- 
sence (k) .  '  In  other  respects  the  general  authority  of  a  partner  is 
defined  by  the  partnership  business  ;  it  extends  and  is  restricted  to 
matters  necessary  and  usual  in  the  ordinary  conduct  of  the  busi- 
ness (/). — A  partner  can  bind  the  partners  in  the  case  of  contracts 
jointly  only,  and  not  severally ;  and  a  contract  purporting  to  bind 
them  jointly  and  severally  would  be  void  as  to  the  several  lia- 
bility (m).  But  partners  are  liable  jointly  and  severally  for  a 
wrong  committed  by  a  co-partner  in  the  conduct  of  the  partnership 

business  («). 

Persons  in  a  non-mercantile  business,  as  in  the  case  of  a  firm  of 
solicitors,  have  no  general  authority  to  bind  the  firm  by  signing 
bills  or  notes,  because  such  instruments  are  not  required  or  usual  in 
the  ordinary  course  of  the  business  (o)  ;  they  may  sign  cheques  for 
business  payments,  but  not  post-dated  cheques,  which  are  the  same 
thing  as  bills  of  exchange  (/?).  For  the  same  reason  a  partner 
in  a  mining  company  (?),  or  in  a  farming  business  (r),  pre- 
sumptively could  not  bind  the  firm  by  signing  negotiable 
instruments. — Partnership  bills  may  be  signed  with  the  correct 
name  or  designation  of  the  firm,  which  will  bind  those  persons 
whom,  as  partners,  it  in  fact   represents  («) ;    they  cannot   be 


(a)  Reynolds  t.  Bowley^  L.  B.  2  Q.  B. 
474;  36'L.  J.  Q.  B.  247. 

(A)  Partnership  Act,  1890,  ss.  24,  44. 
See  Re  Albion  Ass.,   16  C.  D.   83;  60 

L-  J-  C.  714. 

(»)  Harrison  v.  Jackson^  7  T.  K.  207. 

{k)  Ball  V.  Dumterville,  4  T.  R.  313. 

(/)  Partnership  Act,  1890,  ss.  6—7. 

(w)  Partnership  Act,  1890,  s.  9  ; 
Maelae  v.  Sutherland^  3  E.  &  B.   1 ;  23 

L.  J.  Q.  B.  229. 

(n)  Partnership  Act,  1890,  8.  12 ; 
CabellY,  Vaughan,  iWms.Saund.  472, n. ; 
Blyth  V.  Fladyate,  (1891)  1  Ch.  337  ;  60 


L.  J.  C.  66. 

(o)  Hedley  v.  Baxnhridge,  3  Q.  B.  316 ; 
11  L.  J.  Q.  B.  293. 

{p)  Forster  v.  Mackreth,  L.  R.  2  Ex. 
163  ;  36  L.  J.  Ex.  94. 

{q)  Dickinson  v.  Valpy,  10  B.  &  C. 
128  ;  Brown  v.  Byers,  16  M.  &  W.  262 ; 
16L.  J.  Ex.  112. 

(r)  Greenslttde  v.  Bower,  7  B.  &  C.  636. 

(*)  Cartel' Y,  Whalley,  1  B.  &  Ad.  11; 
Wintle  V.  Crowtker,  1  C.  &  J.  316; 
Gumey  t.  Evans,  3  H.  &  N.  122  ;  27 
L.  J.  Ex.  166 ;  Stephens  t.  Reynolds^  6 
H.  &  N.  613 ;  29  L.  J.  Ex.  278. 
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charged  by  an  incorrect  name,  but  it  is  sufficient  that  the  name 
used,  though  inaccurate,  be  substantially  correct  and  descriptive 
of  the  firm  (t).  The  name  of  the  firm  may  be  the  name  of  the 
signing  partner ;  in  which  case,  if  he  has  no  separate  business  to 
which  it  could  apply,  it  presumptively  binds  the  firm  («).  It 
seems  that  the  real  names  of  all  the  partners  may  be  used,  though 
the  firm  has  a  distinctive  name  {x).  As  those  persons  only  can 
sue  or  be  sued  upon  bills  and  notes  who  appear  upon  the  instru- 
ments as  parties  by  their  name  or  designation,  a  partner  cannot 
bind  the  firm  as  undisclosed  principals  by  signing  his  own 
name  (y) ;  unless  it  is  at  the  same  time  the  name  of  the  firm  and 
so  used  upon  the  instrument  (2).  But  he  may  bind  the  firm  by 
signing  his  own  name  expressly  as  agent  on  their  behalf  (a). — ^A  Aoceptanoe 
bill  drawn  upon  a  firm  by  their  name  or  designation  is  sufficiently  ^lip^bmr" 
accepted  by  one  of  the  partners  signing  the  name  of  the  firm  or 
his  own  name  ;  any  form  of  acceptance,  being  sufficient  if  signed 
by  a  person  duly  authorised  (6).  If  not  authorised,  his  acceptance, 
though  purporting  to  be  on  behalf  of  the  firm,  may  bind  himself 
personally  (c).  Signing  a  bill  in  blank  is  not  a  mercantile  trans- 
action within  the  general  authority  of  a  partner ;  and  the  holder 
of  such  a  bill  must  prove  a  particular  authority  for  it  (d). 

A  partner  in  a  mercantile  firm  has  general  authority  to  borrow  Borrowing 
money  for  the  purposes  of  the  business ;  but  this  does  not  imply  money, 
authority  to  bind  the  firm  by  opening  a  banking  account  in  his 
own  name  {e), — It  is  ordinary  business  of  a  solicitor  to  negotiate  Beoeiying 
mortgages  and  securities  for  money,  and  to  receive  the  money  for  °^^®y* 
such  investments,  but  not  to  receive  money  for  investment  generally 
upon  such  securities  at  their  discretion;  and  therefore  he  has 
general  authority  to  bind  his  firm  by  receipts  of  the  former  kind. 


{()  Faith  Y.  Richmond,  11  A.  &  E. 
839  ;  9  L.  J.  Q.  B.  97  ;  Kirkv,  Blurton, 
9  M.  &  W.  284 ;  12  L.  J.  Ex.  117 ; 
Forbita  V.  Marthall,  11  Ex.  166  ;  24  L.  J. 
Ex.  305  ;  Maelaey,  Sutherland,  3  E.  &  B. 
1 ;  23  L.  J.  Q.  B.  229  ;  aee  Partnership 
Act,  1890,  s.  4. 

(m)  Torkthire  Bank  y.  Beatson,  6  C.  P. 
D.  109  ;  49  L.  J.  C.  P.  380. 

{x)  Norton  v.  Seymour^  3  O.  B.  792  ; 
16  L.  J.  C.  P.  100. 

(y)  Fmly  y.  Lye,  15  East,  7 ;  Bills  of 
Exchange  Act,  1S82,  s.  23. 

(x)  South  Carolina  Bank  y.  Caeey  8  B. 
ft  C.  427 ;  Nicholson  y.  Riekette,  2  E.  ft 
£.  497  ;  29  L.  J.  Q.  B.  66  ;  Miles' 
claim,  L.*R.  9  Ch.  635  ;  43  L.  J.  C.  732 ; 
see  Yorkshire  Bank  y.  Beatson,  supra. 


(a)  Ex  p.  Buckley,  14  M.  ft  W.  469  ; 

1  Ph.  662 ;  15  L.  J.  B.  3 ;  Maelae  y. 
Sutherland,  8  E.  ft  B.  1 ;  23  L.  J.  Q.  B. 
229. 

{b)  See  BiUs  of  Exchange  Act,  1882, 
s.  17  ;  Lloyd  y.  Ashby,  2  B.  ft  Ad.  23  ; 
Jenkins  y.  Morris,  16  M.  &  W.  877  ;  Re 
Barnard,  32  0.  D.  447;  bS  L.  J.  C. 
935. 

{e)  Otceti  y.  Van  Utter,  10  C.  B.  318 ; 
20  L.  J.  G.  P.  61 ;  Nieholls  y.  Diatnond, 
9  Ex.  154  ;  23  L.  J.  Ex.  1. 

{d)  Hogarth  y.  Latham^  3  Q.  B.  D. 
643 ;  47  L.  J.  Q.  B.  339. 

(e)  Partnership  Act,  1890,  s.  7  ;  Alli- 
ance Bank  y.  Kearsley,  L.  R.  6  C.  P. 
433  ;  40  L.  J.  G.  P.  249  ;  Cooke  y.  Seeley, 

2  Ex.  746  ;  17  L.  J.  Ex.  286. 
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Guarantees. 


Past  II.  but  not  of  the  latter  (/). — A  partner  in  a  mercantile  firm  has  no 
general  authority  to  bind  the  firm  by  a  guarantee ;  but  such  autho- 
rity may  appear  from  a  previous  course  of  dealing,  and  an  exercise 
of  it  may  be  made  good  by  a  subsequent  ratification  {g).  A 
guarantee  by  a  partner  in  a  firm  of  railway  contractors  for  the 
payment  of  goods  supplied  to  a  sub-contractor  of  the  firm,  though 
conducive  to  the  object  of  the  business,  was  held  not  to  bind  the 
firm  (h),  A  guarantee  given  by  one  of  a  firm  of  solicitors  for  the 
debt  and  costs  of  an  action,  in  order  to  release  a  client  from  arrest, 
was  held  not  binding  upon  the  firm,  because  not  within  the  usual 
business  of  solicitors  (i). — -For  the  same  reason  a  partner  has  no 
general  authority  to  bind  the  firm  by  a  reference  to  arbitration  (A) ; 
nor  by  taking  a  lease  of  business  premises  (/) ;  nor  by  joining  in 
partnership  with  another  firm  (m) ;  nor  by  taking  shares  in  a 
company  («).  Nor  by  a  bill  of  sale  of  partnership  property  can  he 
effectually  charge  more  than  his  own  share  {o). 

"Any  restriction  which  by  agreement  amongst  the  partners  is 
attempted  to  be  imposed  upon  the  authority  which  one  possesses, 
as  a  general  agent  for  the  other,  is  operative  only  between  the 
partners  themselves,  and  does  not  limit  the  authority  as  to  third 
persons  who  acquire  rights  by  its  exercise,  unless  they  know  that 
such  restriction  has  been  made  "(/?).  And  an  express  revocation 
by  a  partner  of  the  general  authority  of  his  co-partner  is  inopera- 
tive, unless  brought  to  the  notice  of  the  party  dealing  with  the 
Dissolution  of  latter  {q).  The  authority  of  a  partner  is  revoked  by  dissolution  of 
partnership.  ^^^  partnership  upon  the  retirement  or  death  of  a  partner;  but  a 
retiring  party  will  be  liable  to  persons  dealing  with  the  firm  upon 
the  credit  of  his  being  a  partner,  until  the  dissolution  is  sufficiently 
brought  to  their  knowledge  (r).     A  distinction  is  to  be  drawn 


Restriction 
of  authority. 


(/)  Bhir  T.  BromUy,  2  Ph.  354  ; 
Harman  v.  Johnson,  2  E.  &  B.  61  ;  22 
L.  J.  Q.  B.  297  ;  Sims  v.  Bndton,  5  Ex. 
802  ;  29  L.  J.  Ex.  41 ;  Cleather  v.  Twis- 
deny  28  C.  D.  340;  6t  L.  J.  C.  408; 
Hughes  v.  Ttcisden,  65  L.  J.  0.  481  ; 
Rhodes  V.  Monies,  (1895)  1  Ch.  236  ;  64 
L.  J.  C.  122 ;  see  Partnership  Act,  1890, 
8.  11. 

{g)  Duncan  v.  Lowndes,  3  Camp.  478 ; 
Sandihnds  v.  Marsh,  2  B.  &  Aid.  673. 

(A)  Breliel  v.  WiUiams,  4  Ex.  623  ;  19 
L.  J.  Ex.  121. 

(i)  HasUham  v.  Toung,  5  Q.  B.  833  ; 
13  L.  J.  Q.  B.  205. 

(k)  Hatton  v.  Roylr,  3  H.  &  N.  500  ; 
27  L.  J.  Ex.  486  ;  Thomas  v.  Atha'ton, 


IOC.  D.  185;  48L.  J.  C.  370. 

(/)  aetnents  v.  iVVrw,  8  C.  D.  129 ; 
47  L.  J.  C.  546. 

(m)  Singleton  v.  Knight,  13  Ap.  Ca. 
788  ;  57  L.  J.  P.  C.  106. 

(«)  Nietnann  v.  Niemann,  43  C.  D.  198  ; 
59  L.  J.  C.  220. 

(o)  Exp.  Barnett,  59  L.  J.  Q.  B.  194. 

{p)  Partnership  Act,  ss.  5.  8  ;  per  cur. 
Hawken  v.  Bourne,  8  M.  &  W.  710. 

(q)  Gahcay  v.  Matthew,  10  East,  264  ; 
Pole  V.  Leask,  33  L.  J.  C.  155. 

(r)  Partnership  Act,  1890,  s.  36 ; 
Goode  V.  Harrison,  5  B.  &  Aid.  147  ; 
Carter  v.  Whalley,  1  B.  &  Ad.  11 ; 
Brown  Y.  Wren,  (1895)  1  Q.  B.  390;  64 
L.J.  Q.  B.  119. 
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between  persons  who  continue  to  deal,  and  those  who  deal  for  the       Oh.  II. 
first  time,  after  the  retirement.     In  the  former  case  an  advertise-  ' 

ment  in  the  Gazette  is  not,  and  in  the  latter  case  is,  notice  of  a 
dissolution  or  change  of  partnership  («).  The  concurrence  of  a 
retiring  partner  may  be  required  for  the  proper  notification  of  a 
dissolution  or  retirement  {t).  Where  a  change  is  made  in  a  firm 
by  admission  or  retirement  of  a  partner,  a  person  continuing  to 
deal  with  the  firm  may  after  notice  elect  to  charge  either  firm,  but 
he  cannot  charge  both  (m),  the  obligation  being  changed  from  a 
primary  liability  to  that  of  suretyship  {x).  An  incoming  partner 
is  not  liable  to  the  then  creditors  of  the  old  firm,  though  he  may 
haye  agreed  with  the  other  partners  to  share  the  debts;  and  a 
retiring  partner  is  not  discharged  from  the  then  existing  debts 
without  the  consent  of  the  creditors  (y). 

A  partner  may  bind  the  firm  imder  his  apparent  general  au-  Contracts  in 
thority,  though  he  act  in  fraud   of  the  firm,  imless  the  other  ^^^  °^, . 
contracting  party  has  notice  of  the  fraud  (s) ;  as  where  a  partner 
buys  goods  for  the  firm  and  applies  them  to  his  own  separate 
use  («) ;  or  where  he  receives  money  in  the  course  of  partnership 
business  and  misappropriates  it  (6).      A  person  taking  a  bill  with 
knowledge  of  a  partial  misappropriation   of  the  proceeds  by  a 
partner  may  recover  against  the  firm  in  respect  of  the  residue  as  to 
which  he  has  no  such  knowledge  {c).    But  in  an  action  against  the 
partners  proof  that  the  bill  was  negotiated  in  fraud  of  the  firm 
casts  upon  the  holder  the  burden  of  proving  that  he  took  it  for 
value  and  without  notice  (r/).     If  a  partner  gives  a  bill  or  other  Pajing 
joint  security  of  the  firm  for  his  own  separate  debt,  it  is  presump-  separate  debt 
tively  fraudulent  and  to  the  knowledge  of  the  creditor  receiving  it,  ship  assets. 
who  therefore  cannot  charge  the  other  partners  miless  he  can 
prove  their  consent  and  authority  {e) ;  and  they  may  recover  from 


(«)  Graham  y.  Hope,  1  Feake,  208 ; 
Exp,  Central  Bank,  (1892)  2  Q.  B.  633 ; 
Me  Hodgfon,  31  C.  D.  177  ;  55  L.  J.  G. 
245. 

(0  Partnenhip  Act,  1890,  s.  37 ; 
Eendry  v.  Turner^  32  0.  D.  356;  55 
L.  J.  C.  662. 

(u)  Partnership  Act,  1890,  s.  17 ; 
Searfv.  Jardiue,  7  Ap.  Ca.  345  ;  51  L.  J. 
Q.  B.  612. 

(x)    Jiouse  V.    Bradford    Bk.,    (1894) 

A.  G.  686  ;  63  L.  J.  G.  890. 

(y)  Partnership  Act,  1890,  s.  17 ; 
Shirrefy.  Wilks,  1  East,  48;  OohqKy, 
BarUa,  4  Price,  200 ;   Vere  v.  Aahbij,  10 

B.  &  G.  288. 


(z)  Partnership  Act,  1890,  ss.  6,  7, 11. 

(a)  Bond  v.  Gibson,  1  Gamp.  185. 

(A)  Bh/th  T.  Fladgate,  (1891)  1  Gh. 
337;  60  L.  J.  G.  66.  See  Fotcell  v. 
Brodhurtt,  (1901)  2  Gh.  160 ;  70  L.  J.  G. 
587. 

(c)  WintU  V.  Crowtker,  I  G.  &  J.  316 ; 
Elhton  V.  Beacon,  L.  E.  2  C.  P.  20. 

{d)  Kogg  v.  Skeen,  18  C.  B.  N.  S.  426  ; 
34  L.  J.  C.  P.  153. 

(e)  Partnership  Act,  1890,  8.7;  Zever^ 
ton  V.  Lane,  13  C.  B.  N.  S.  278;  32 
L.  J.  C.  P.  10  ;  Ex  p.  Darlington  Bank- 
ing Co.,  4  D.  F.  &  J.  681 ;  34  L.  J.  B. 
10 ;  see  Garland  v.  Jaeomb,  L.  R.  8  Ex. 
216. 
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PabtII.  him  the  bill  or  its  amount  (/).  So  a  partner  cannot  pay  his 
separate  debt  with  what  the  creditor  knows  to  be  partnership 
money ;  nor  can  he  agree  to  set  off  his  separate  debt  against  a  debt 
due  to  the  firm ;  and  the  creditor  so  dealing  with  one  partner 
remains  liable  to  the  other  partners  to  the  extent  of  their  interest 
in  the  debt  {g).  But  a  partner  who  uses  the  partnership  name  or 
property  for  his  own  use  in  any  transaction  which  is  within  the 
scope  of  the  partnership  business,  is  bound  to  acooimt  to  the  firm 
for  the  profits  {h). 


Cost  book 

mining 

partnership. 


aubs. 


A  cost  book  mining  company  is  a  common  partnership  modified 
by  custom;  in  which  the  shareholders  are  partners,  but  with 
the  liberty  to  retire  at  any  time  upon  receiving  or  paying 
their  proportionate  shares  of  the  balance  of  the  then  existing 
assets  and  liabilities  of  the  partnership  (t). — The  manager  or 
purser  of  a  cost  book  mine  has  such  general  authority  as  is  usual 
for  working  the  mine ;  presumptively  including  the  buying  of 
necessaries  for  the  mine  upon  credit,  for  which  the  co-partners 
become  liable  {k) ;  but  not  including  the  borrowing  of  money  for 
the  payment  of  necessaries  or  for  any  other  purposes  of  the 
mine(/).  Nor  does  the  manager  acquire  authority  by  necessity 
to  borrow  money  to  save  the  property  of  the  mine ;  as  where  it  is 
distrained  for  wages  due  (m). 

In  the  ordinary  clubs  for  social  purposes,  managed  by  a  com- 
mittee of  members,  the  authority  of  the  committee  depends  upon 
the  rules  of  the  club,  and  if  the  rules  provide  for  the  payment  of 
entrance  fees  and  annual  subscriptions  and  for  all  charges  for  the 
use  of  the  club  by  the  several  members,  they  do  not  in  general 
authorise  the  committee  to  pledge  the  credit  of  the  members  for 
work  done  or  goods  supplied  for  use  of  the  club  (n).  And  those 
members  of  the  committee  only  are  liable  who  give  or  sanction  the 


(/)  Eeilbut  V.  Nevill,  L.  R.  6  C.  P. 
478 ;  39  L.  J.  C.  P.  245. 

M  Gordon  v.  Ellis,  2  C.  B.  821 ;  16 
L.  J.  C.  P.  178 ;  Kendal V,  Wood,  L.  R. 
6  Ex.  243 ;  39  L.  J.  Ex.  167 ;  Piercy  v. 
Fynney,  L.  R.  12  Eq.  69  ;  40  L.  J.  C. 
404. 

(h)  Partnership  Act,  1890,  s.  29 ; 
Burton  v.  TFooket/,  6  Madd.  367  ;  Aas  y. 
Befiham,  (1891)  2  Ch.  244. 

(i)  Ex  p.  BalmfT,  L.  R.  7  Cb.  286  ; 
Ee  Frank  MilU  Co.,  23  C.  D.  62 ;  62 
L.  J.  C.  457.  See  the  Partnership  Act, 
1890,  s.  1. 


{k)  Feel  y.  nomas,  16  C.  B.  714 ;  24 
L.  J.  C.  P.  86;  Thomat  v.  Clarke,  18 
0.  B.  662 ;  25  L.  J.  C.  P.  809 ;  see 
Geake  y.  Jackson,  36  L.  J.  0.  P.  108. 

(0  EiekeUs  v.  Bennett,  4  C.  B.  686 ; 
17  L.  J.  C.  P.  17  ;  see  Burmester  v. 
Norris,  6  Ex.  796 ;  21  L.  J.  Ex.  43 ; 
Nicholls  T.  Diamond,  9  Ex.  164  ;  23  L.  J. 
Ex.  1. 

(f»)  Hawtayne  v.  Bourtie,  7  M.  &  W. 
595  ;  10  L.  J.  Ex.  244. 

(w)  Fkmyng  v.  Hector,  2  M.  &  W. 
172  ;  6  L.  J.  Ex.  43. 
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orders  for  goods ;  as  the  general  authority  of  the  committee  is  to       Ch.  II. 
huy  with  ready  money  only  (o).     The  committee  of  a  charitable  ' 

institution  supported  by  voluntary  contributions  is  in  a  similar 
position  {p)  ;  and  the  committee  of  a  volunteer  rifle  corps  (q).  The 
jurisdiction  of  the  courts  in  protection  of  members  of  voluntary 
clubs  is  founded  upon  the  rights  of  the  member  in  the  property  of 
the  club ;  and  the  court  will  grant  an  injunction  against  expelling 
a  member,  if  contrary  to  the  rules  of  the  club  or  the  principles  of 
justice ;  but  the  court  will  not  review  the  decision  of  a  tribunal 
appointed  by  the  club  for  that  purpose,  if  given  regularly  and  in 
good  faith  (r). — ^In  a  club  for  buying  coal,  the  rules  required  that 
the  secretary  should  order  coal,  which  should  be  paid  for  by  the 
treasurer  out  of  a  fund  raised  by  weekly  contribution,  and  deli- 
vered to  the  members  severally  in  proportion  to  their  contribu- 
tions ;  it  was  held  that  the  members  became  personally  liable  to 
the  merchant  for  the  price  of  the  coal  as  ordered  by  the  secre- 
tary («). 

(o)   Todd  T.  Emly,  7  M.  &  W.  427;  C.  219  ;    Labouchere  v.    WJiarmliffe,   13 

8  M.  &  W.  606  ;  10  L.  J.  Ex.  161,  262.  C.  D.  346  ;  Fisher  v.  Keanty  11  C.  D. 

ip)  Burls  V.  Smith,  7  Bing.  706.  353  ;  49  L.  J.  C.  11 ;  Bawkins  v.  ^«^>f- 

/  /  rr  nrjj'         T  Ti   je.  TM  ATfi  .  *««i   17  C.  D.  616  ;  Baird  v.  JFells,  44 

(o)  Cro^  ^-  J^»«»«»"»  7  H.  &  N.  676  ;  ^  t^  ^^^ .  g^  ^  J.  0.  673. 
61  Li,  J.  Jfix.  140.  ^^j  Coekerell  v.  Aueompte,  2  C.  B.  N.  S. 

(r)  LyUletwi  v.  Biackboume,  46  L.  J.  440  ;  26  L.  J.  C.  P.  194. 
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Gbavteb.  m. 
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Past  II. 

Capacitj  of 
persons. 


The  parties  to  contracts  have  hitherto  been  considered  as  consisting 
of  persons  having  full  capacity  of  contracting,  independently  of 
any  special  condition  or  status  of  the  person.  But  special  condi- 
tions affect  the  capacity  of  a  person  to  become  party  to  a  contract, 
and  modify  the  rights  and  obligations  arising  out  of  contract 
generally. 


Foreign 
States  and 
BOTereigns. 


Foreign  States  and  Boyereigns,  aa  suoh,  are  exempt  from  being 
sued  in  the  courts  of  this  country ;  unless  they  appear  and  volun- 
tarily submit  to  the  jurisdiction  {a).  Hence  a  contract  made  with 
a  foreign  government,  as  a  bond  or  debt  of  such  government, 
cannot  be  enforced  against  them  by  municipal  law  (b) ;  nor  can  the 
contracts  of  a  foreign  government  be  enforced  against  property  of 
such  government  within  the  jurisdiction  of  the  court  (c) ;  also  the 
public  property  of  a  foreign  State  or  sovereign  in  public  use  is 
exempt  from  proceedings  in  rem  (d) .  Foreign  States  and  sovereigns 
may  sue  as  plaintiffs  in  the  courts  of  this  country  in  their  own 
names,  and  may  submit  to  be  sued  as  defendants  (e) ;  they  thereby 


(a)  Bntnsicick  v.  King  of  Hanovery  6 
Bear.  1 ;  2  H.  L.  C.  1 ;  13  L.  J.  C. 
107 ;  9  E.  R.  993 ;  Migl^ll  v.  Johere, 
(1894)  1  Q.  B.  149  ;  63  L.  J.  Q.  B.  593. 

{h)  De  Haber  v.  Queen  of  Portugal^  and 
Wadstcorth  v.  Queen  of  Spain,  17  Q.  B. 
171 ;  20  L.  J.  Q  B.  488. 

(c)  Smith  V.  Weguelin,  L.  R.  8  Eq. 
198;    38   L.   J.   C.   465;    Ttvgeross  v. 


Dreyfus,  6  C.  D.  605  ;  46  L.  J.  0.  510  ; 
see  Morgan  v.  Lariviere,  L.  R.  7  H.  L. 
423  ;  44  L.  J.  C.  457. 

(rf)  The  Parlemetil  Beige,  6  P.  D.  197 ; 
48  L.  J.  Ad.  18;  r^  Constitution,  4 
P.  D.  39 ;  48  L.  J.  P.  13. 

(e)  United  States  v.  Wagner,  L.  R.  2 
Ch.  682  ;  36  L.  J.  C.  624 ;  Vavaaowr  v. 
Krupp,  9C.  D.  361. 
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render  themselves  subject  to  the  kx  fari  respecting  discovery, 
enforcing  of  cross  claims,  the  recovery  of  costs,  and  the  like  (/). 
Bnt  this  does  not  entitle  the  defendant  to  counterclaim  for  a  matter 
unconnected  with  the  action  (g). — Contracts  with  a  de  facto  foreign 
government  are  held  by  the  courts  as  binding  upon  their  successors, 
tiiough  the  latter  claim  dejure  by  a  title  paramount  (h). — Colonial 
governors  have  no  general  exemption  from  being  sued  in  the  courts 
of  the  colony  or  of  this  country ;  and,  if  sued,  it  is  for  the  court 
to  decide  how  far  the  cause  of  action  is  excused  as  being  an  act  of 
state  within  the  commission  of  governor  {i). 


Ch.  iil 

Sect.  I. 


The  ambassadors  and  public  ministers  or  representatives  of  a  Ambassadors, 
foreign  State,  duly  accredited  to  the  sovereign  of  this  country,  are 
privileged  from  being  sued  in  civil  actions ;  and  therefore  contracts 
cannot  be  enforced  against  them  in  the  courts  of  this  country, 
unless  they  voluntarily  submit  or  appeal  to  the  jurisdiction  {k). 
The  privilege  of  the  ambassador  extends  to  his  own  person,  and  to 
all  the  officers  of  the  legation,  and  to  his  domestic  servants,  except 
80  far  as  they  are  appointed  for  the  purpose  merely  of  screening 
them  from  their  creditors  (/).  It  extends  to  a  British  subject 
attached  to  a  foreign  legation ;  unless  excluded  by  an  express  pro- 
vision of  English  law  {m). — Where  a  foreign  minister  of  legation, 
having  been  sued,  entered  an  appearance  to  the  action  and  allowed 
it  to  proceed,  it  was  held  that  he  had  thereby  submitted  to  the 
jurisdiction  for  the  purpose  of  the  action;  and  the  court  refused 
his  subsequent  application  to  stay  proceedings ;  although  he  would 
retain  his  privilege  against  execution  under  it  (n). 

As  to  personal  estate  and  contracts,  there  was  no  incapacity  or  Aliens, 
disability  incident  to  the  political  status  of  an  alien,  or  subject  of 


(/)  JCififf  of  Spain  v.  HuUett,  1  CI.  &  F. 
833;  6  E.  R.  941;  7  BU.  N.  S.  359; 
5  £.  R.  808 ;  Prioleau  v.  United  States, 
L.  R.  2  Eq.  659 ;  36  L.  J.  O.  36  ;  Peru 
Republic  V.  Weguelin,  L,  R.  20  Eq.  140  ; 
44  L.  J.  C.  683  ;  Costa  Riea  v.  Erlanger,  1 
C.  D.  171 ;  45  L.  J.  C.  146 ;  The  New- 
battle,  10  P.  D.  33 ;  45  L.  J.  Ad.  16. 

(jr)  South  African  Republic  v.  Com- 
pagnie  Franeo-Belge,  (1897)  2  Ch.  487  ; 

66  L.  J.  0.  747. 

(A)  Peru  Bepublie  ▼.  Peruvian  Ouano 
Co.,  36  C.  D.  489 ;  56  L.  J.  C.  1081 ; 
Peru  BejMblie  t.  Dreyfus,  88  C.  D.  348  ; 

67  L.  J.  C.  536. 


{%)  Musgrave  v.  Pulido,  5  Ap.  Ca.  102  ; 
49  li.  J.  P.  C.  24  ;  see  Mostyn  v.  Fabrigas, 
Cowp.  170  ;  1  Sm.  L.  C.  672. 

{k)  Magdakna  Nav.  Co.  v.  Martin,  2 
E.  &  E.  94 ;  28  L.  J.  Q.  B.  310  ;  Glad- 
stone y.  Musurus,  1  H.  &  M.  495  ;  32 
L,  J.  C.  165. 

(/)  7  Anne,  c.  12  ;  Triquet  v.  Bath,  3 
Barr.  1478 ;  Zockwood  v.  Coysgame,  3 
Burr.  1676  ;  Exp.  Cloete,  66  L.  T.  102. 

{%iC)  Macartney  y.  Oarbutt,  24  Q.  B.  D. 
368. 


(«)  Taylor  y.  Pest,  14  C.  B.  487 ;  23 
,.  J.  C.  P.  89. 
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Pabt  II.  a  foreign  State  at  common  law ;  and  the  incapacity  of  holding  real 
estate  as  against  the  Crown,  which  existed  at  common  law,  was 
taken  away  by  the  Naturalization  Act,  1870,  s.  2,  but  the  statute 
provides  by  s.  14,  "  Nothing  in  the  Act  shall  qualify  an  alien  to 
be  the  owner  of  a  British  ship."  A  foreigner  may  protect  his 
rights  by  suing  in  the  courts  of  this  country,  subject  to  giving 
security  for  costs  if  he  is  out  of  the  jurisdiction ;  but  he  is  not 
required  to  give  security  while  within  the  jurisdiction,  though 
temporarily  so  and  only  for  the  purpose  of  bringing  the  action ;  or 
if  he  has  assets  within  the  jurisdiction  sufficient  to  answer  the 
costs  (o).  But  where  a  counterclaim  is  in  substance  a  defence  to 
the  claim,  security  will  not  be  ordered  (p). 
Alien  enemy.  An  alien  enemy,  by  reason  of  his  personal  status  as  a  subject  of 
a  hostile  State,  is  deprived  of  all  rights  of  suing  during  the  con- 
tinuance of  war ;  unless  he  has  licence  of  the  Crown  to  reside  and 
enjoy  his  rights  (g).  But  the  fact  of  becoming  an  enemy  only 
suspends  his  remedies ;  and  on  return  of  peace  he  resumes  the 
rights  which  existed  to  him  at  the  commencement  of  the  war,  and 
which  have  not  been  seized  by  the  Crown  during  the  war(r). 
Accordingly  an  alien  enemy  was  admitted  to  prove  a  debt  under  a 
bankruptcy,  the  payment  of  the  dividend  being  reserved  («). — 
The  claim  of  the  Crown  to  confiscate  the  rights  of  alien  enemies 
extends  only  to  corporeal  property,  and  not  to  debts  and  choses  in 
action,  as  to  which  there  is  only  a  prohibition  of  payment  while  the 
war  continues;  nor  is  any  further  right  recognised  by  inter- 
national law.  Where  a  foreign  State  upon  declaring  war  with 
this  country  issued  an  ordinance  confiscating  all  debts  due  to 
British  subjects,  and  ordering  payment  to  be  made  to  commis- 
sioners; the  payment  of  a  debt  under  such  order  was  held  to 
be  no  answer  to  an  action  for  the  debt  in  this  country  (^). — 
During  war  an  alien  enemy  can  acquire  no  new  rights  by  contract, 
because  any  trading  or  contracting  with  a  person  in  that  position 
is  illegal  (m).  An  alien  enemy  cannot  draw  bills  upon  persons 
in  this  country ;   the  acceptance  of   them  during  war  would  be 


Rights  of 
the  Crown. 


Incapacity 
of  alien 
enemy. 


(o)  Ord.  LXV".  r.  6  (a)  ;  Redondo  v. 
Chaytor,  4  Q.  B.  D.  453 ;  48  L.  J.  Q.  B. 
697  ;  Ebrard  v.  Gamer,  28  C.  D.  232 ; 
64  L.  J.  C.  441  ;  see  Re  ApoUUiaris  Co.^ 
(1891)  1  Ch.  1. 

{p)  Neek  v.  Taylor,  (1893)  1  Q.  B. 
560  ;  62  L.  J.  Q.  B.  614. 

{q)  Usparieha  v.  Jfoble,  13  East,  332  ; 
Akinwis  V.  Nigren,  4  E.  &  B.  217  ;  24 


L.  J.  Q.  B.  19. 

(r)  Le  Bret  y.  Fapillon,  4  East,  602 ; 
Flindt  y.  TFaterty  15  East,  260.  And  see 
Lriefontein  Mines  Y,  Janeon,  (1900)  2  Q.  B. 
339  ;  69  L.  J.  Q.  B.  771. 

(s)  Exp,  Bouesmakery  13  Ves.  71. 

\t)   Wolff  \.  OxholtHy  6  M.  &  S.  92. 

(w)  Foils  V.  Bell,  8  T.  B.  661  :  see 
post  J  Pt.  III.,  Chap.  IV. 
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void,  and  an  indorsement  with  notice  would  give  no  claim  against      Ch.  III. 
the   acceptor  (r).      But   it   9eems  that   an    alien   enemy   might        ^^' 
acquire  a  title  to  a  bill  bj  indorsement,  on  which  he  might  sue 
upon  return  of  peace  ;  or  which  he  might  transfer  by  indorsement 
to  another  {tc). 

A  British  subject,  or  subject  of  a  neutral  State,  adhering  to  an  Snbject 
enemy,  as  by  voluntary  permanent  residence  or  by  trading  in  the  ^^y^*^  ^ 
enemy's  country,  is  in  the  same  position  in  regard  to  disability,  as 
an  alien  enemy  (j). — ^A  prisoner  of  war  detained  in  an  enemy's  Priaonerof 
country  is  treated  as  an  exception,  and  by  reason  of  necessity  may  ^*'* 
draw  bills  for  his  subsistence  and  indorse  them  to  an  enemy,  who 
may  recover  upon  them  after  the  return  of  peace,  or  may  transfer 
them  by  indorsement  (y).     And  a  prisoner  of  war  in  this  country 
may  recover  upon  a  contract  for  services  rendered  by  him  whilst  a 
prisoner,  as  wages  for  working  a  ship  home  (s). — A  British  subject,  Domicile  in 
domiciled  in  a  neutral  State,  may,  as  subject  of  that  State,  lawfully  neutial  State. 
trade  with  an  enemy  of  this  country ;  and  an  insurance  effected  by 
him  in  this  country  of  his  ships  or  goods  engaged  in  such  trade  is 
lawful  (a). 

At  common  law  upon  conviction  of  felony  all  the  goods  and  cJonvicta. 
chattels  of  the  felon,  including  debts  and  chases  in  action,  were 
forfeited  to  the  Crown  as  a  prerogative  right  (b).     By  the  33  &  3-4  Forfeiture 
Vict.  c.  23,  s.  1,  forfeiture  upon  conviction  or  judgment  for  any 
treason   or  felony  is  abolished*     Sect.  6  defines  the  expression 
"  convict "  to  mean  any  person  against  whom  judgment  of  death 
or  of  penal  servitude  shall  have  been  pronounced  upon  any  charge 
of  treason  or  felony ;  and  sect.  8  enacts  that  "  No  action  at  law  or  inoapacitj  of 
suit  in  equity  for  the  recovery  of  any  property,  debt,  or  damage  ^o^^^*- 
shall  be  brought  by  any  convict " ;  "  and  every  convict  shall  be 
incapable  of  alienating  or  isharging  any  property,  or  of  making 
any  contract." — ^By  sect.  9  the  custody  and  management  of  the  Adminis- 
property  of  a  convict  may  be  committed  to  an  administrator,  in  ^^pL. 


(r)  WViiton  ▼.  Fattesan,  7  Taunt.  439. 

(it)  Antoine  y.  Morshead,  6  Taunt.  237 ; 
Daubuz  T.  Moraheadf  6  Taunt.  332. 

(jr)  MeConntU  y.  Beetor,  8  B.  &  P. 
113;  Albreckt  y.  Suatmany  2  V.  &  B. 
323 ;  see  JRoberts  y.  Hardy,  3  M.  &  S. 
633. 

(y)  Antoine  y.  Morshead,  6  Taunt. 
237  ;  Dtmhuz  y.  Morthead,  6  Taunt.  332. 


{z)  Sparenhurgh  y.  Bannatyne,  1 B.  &  F. 
163  ;  Maria  y.  Hall,  2  B.  &  P.  236  ;  1 
Taunt,  33,  n. 

(a)  Bell  y.  Reid,  1  M.  &  S.  726 ;  see 
Houriet  y.  Morris,  3  Camp.  303. 

(ft)  Lambert  y.  Taylor,  4  B.  &  G.  138  ; 
Bamett  y.  X.  ^  N,  W.  By,,  6  H.  &  N. 
604 ;  29  L.  J.  Ex.  334 ;  see  BatemanU 
Trmts,  L.  R.  16  Eq.  356;  42  L.  J.  G. 
653. 


CAPACITY  OF  PARTIES, 

whom,  by  sect.  10,  all  ihe  real  and  personal  property,  iuclndiDg 
ekoses  in  action,  shall  vert.  By  8ect,»13,  "  The  adminietrator  shall 
have  absolute  power  to  let,  mortgage,  sell,  convey  and  transfer  any 
part  of  Buch  property  " ;  and  by  sect.  14  he  may  pay  thereout  th« 
debts  and  liabilities  of  the  oonviot.  A  convict  may  be  made 
bankrupt,  notwithstanding  the  above  statute  (c). — The  capacity  of 
a  convict  as  to  property  and  contract  is  restored  by  a  pardon,  or  by 
completion  of  the  sentence  imposed  ((/). 
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PlOB 

Contraota  of  infant  voidable — ^roid  oontracto 376 

The  Infanta  Belief  Act,  1874 — ratification  under  Lord  Ten- 
terden*B  Act — Betting  and  Loana  (Infanta)  Act,  1892 376 

Promiaea  to  many — ^marriage  aettlementa  • 877 

liabiHtj  of  infant  for  wronga — money  obtained  by  fraod — oon- 
tracta  induced  by  fraud • 378 

liabiHtieB  incident  to  property — leaaea — sharea  in  company  ....     379 

Contracta  of  infant  for  neceaaariea — ^wliat  are  neceasariea — ap- 
prenticeabip — neceaaariea  for  wife  and  children — aecuritiea 
given  for  neceaaariea — money  lent    , 380 

Bighta  of  infant  on  contracta — aright  to  aue — recovery  of  money 
paid  under  voidable  contract 383 

At  common  law  contracts  made  by  a  person  during  infancy.  Liability  of 
except  contracts  for  necessaries,  were,  as  a  general  rule,  voidable  at  "^^?^^ 
his  election  ;  but  after  attaining  f iill  age  he  might  give  validity  to 
the  contract  by  a  new  promise,  or  by  any  other  sufficient  act  of  ratifi- 
cation (a). — At  the  same  time  both  courts  of  law  and  equity,  for  void 
the  protection  of  infants  from  undue  influence  and  oppression,  laid  contracta. 
down  the  principle,  that  a  contract  made  by  an  infant  which  the 
court  can  pronounce  to  be  clearly  to  his  prejudice  is  absolutely 
void :  as  a  bond  or  any  contract  imposing  a  penalty  (6) ;  a  contract 
for  the  payment  of  interest  {c) ;  the  acceptance  of  a  bill  of  exchaage 
or  making  of  a  promissory  note  (d) ;  an  admission  of  debt  by  an 
account  stated,  or  any  other  admissions  {e).    Upon  this  principle 
a  marriage  settlement  in  which  the  husband,  an  infant,  deprived 
himself  of  all  marital  rights  in  the  wife's  property  was  held 
void  (/).     So  too  an  infant  married  woman  cannot  waive  her 
equity  to  a  settlement  (g).    And  an  apprenticeship  or  contract  for 


(a)  Lit.  a.  269  ;  Co.  Lit.  78  b ;  171  b ; 
Zoueh  V.  Fartons,  3  Burr.  1794  ;  1 W.  Bl. 
675;  A'eatie  vf  Boycott,  2  H.  Bl.  511; 
WiUiama  v.  Moore,  11  M.  &  W.  256  ;  12 
L.  J.  Ex.  263 ;  Edward*  v.  Carter,  (1893) 
A.  C.  360 ;  63  L.  J.  C.  100 ;  aee  VidiU 
V.  O^Bagan,  (1900)  2  Ch.  87  ;  69  L.  J.  C. 
507.     And  see  Ord.  XIX.  rr.  15,  20. 

(b)  Satinderson  v.  Marry  1  H.  Bl.  76  ; 
Meakin  v.  Morris,  12  Q.  B.  D.  352  ;  53 
L.  J.  M.  0.  72. 


{e)  Baylis  v.  LineJcy,  3  M.  &  S.  477  ; 
Fisher  v.  MoicUray,  8  East,  330. 

(rf)  Re  Soltykof,  (1891)  1  Q.  B.  413  ; 
60  L.  J.  Q.  B.  339. 

{e)  Oliver  v.  Woodroffe,  4  M.  &  W. 
650  ;  Williams  v.  Moore,  supra;  and  aee 
Ord.  XIX.  r.  13. 

(/)  Kinysituxn  v.  Kingsman,  6  Q.  B.  D. 
122  ;  50  L.  J.  Q.  B.  81. 

(^)  Shipicay  v.  Ball,  16  0.  D.  376 ;  50 
L.  J.  C.  263. 
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Paet  II.      an  infant  to  serve  during  a  term,  with  liberty  for  the  master  to 
stop  the  work  and  wages  at  any  time,  is  void  {h). 


Infants 
Relief  Act. 


Batification 
under 

Ld.  Tenter- 
den's  Act. 


The  Infants  Belief  Act,  1874,  enacts  by  sect.  1  that  "  All  con- 
tracts, whether  by*  specialty  or  by  simple  contract,  henceforth 
entered  into  by  infants  for  the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  contracts 
for  necessaries),  and  all  accounts  stated  with  infants,  shall  be  abso- 
lutely void ;  provided  always  that  this  enactment  shall  not  invali- 
date any  contract  into  which  an  infant  may,  by  any  existing  or 
future  statute,  or  by  the  rules  of  common  law  or  equity,  enter, 
except  such  as  now  by  law  are  voidable  "  (/).  Sect.  2  enacts  that 
"  No  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  made  after  full  age  of  any  promise 
or  contract  made  during  infancy,  whether  there  shall  or  shall  not 
be  any  new  consideration  for  such  promise  or  ratification  after  fuU 
age." — The  latter  section  applies  to  all  contracts  made  during 
infancy,  including  those  existing  at  the  passing  of  the  Act  and  not 
then  ratified  (k)  ;  and  it  deprives  any  promise  or  ratification  made 
after  full  age  of  all  actionable  effect.  The  first  section  applies 
only  to  contracts  entered  into  by  infants  for  money  lent,  goods 
supplied,  and  upon  accounts  stated,  and  makes  such  contracts 
absolutely  void.  Therefore  all  other  contracts  of  infants  which 
were  voidable  before  the  Act  remain  voidable ;  but  they  cannot  be 
validated  by  promise  or  ratification ;  and  such  contracts,  if  valid 
in  other  respects,  continue  valid  until  repudiated  by  plea  of  infancy 
or  otherwise  (/). — ^A  judgment  by  default  upon  a  voidable  contract 
made  during  infancy  is  rendered  void  by  the  Act  as  being  a  ratifi- 
cation, and  therefore  does  not  constitute  a  debt  sufficient  to  support 
a  petition  in  bankruptcy  (m) ;  and  a  charging  order  imder  1  &  2 
Vict.  c.  110,  s.  14,  stands  on  the  same  footing  (»). 

The  doctrine  of  ratification  after  full  age,  as  existing  before  the 
Infants  Belief  Act,  1874,  was  subject  to  Lord  Tenterden's  Act 


(A)  lUff.  V.  Lord,  12  Q.  B.  767 ;  Meakin 
V.  MorriSy  supra.  See  Leslie  r.  FitZ" 
palrick,  3  Q.  B.  D.  229 ;  47  L.  J.  M.  22 ; 
Be  Francesco  v.  Bamum,  45  C.  D.  430  ; 
60  L.J.  C.  631. 

(»)  Thursian  v.  Nottingham  B.  5.,  ( 1 902) 
1  Ch.  1 ;  71  L.  J.  C.  83. 

{k)  Ex  p.  Kibble,  L.  R.  10  Ch.  378  ; 


44  L.  J.  B.  63. 

(I)  Duncan  v.  Dixon,  44  C.  D.  211 ; 
59  Ij.  J.  C.  437  ;  Edwards  y.  Cartw^ 
(1893)  A.  0.  360  ;  63  L.  J.  0.  100. 

(m)  Exp.  Kibble,  supra. 

(m)  Onslow's  Trusts,  L.  K.  20  tq.  677 ; 
44  L.  J.  C.  628. 
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(9  Geo.  4,  c.  14),  s.  6  (repealed  by  the  Statute  Law  Eevirion  Act,  Ch.  in. 
1875),  which  required  the  promiBe  or  ratification  to  be  in  writing,  "^'  ' 
signed  by  the  party  to  be  charged  therewith.  The  ratification  of  a 
promise  made  during  infancy  was  compared  to  the  ratification  of  an 
act  of  an  agent,  and  any  written  instrument  sufficient  for  that  pur- 
pose was  held  sufficient  to  ratify  the  contract  of  an  infant  (o).  The 
written  document  was  for  the  court,  and  not  the  jury,  to  construe ; 
and  it  was  essential  for  it  to  contain,  not  merely  a  sufficient  state- 
ment of  the  debt  or  contract,  but  a  recognition  of  it  as  an  existing 
UabUity  {p),  A  contract  of  an  infant  by  deed,  could  only  be 
ratified  by  deed,  or  by  an  estoppel  in  law  of  as  high  authority  as 
the  deed  itself  (q). 

By  the  Betting  and  Loans  (Infants)  Act,  1892,  s.  5,  "  If  an  Betting  •»* 
infant  who  has  contracted  a  loan  which  is  void  in  law  agrees,  after  (infante) 
he  comes  of  age,  to  pay  any  money  which  in  whole  or  in  part  -^^  ^^^^' 
represents  or  is  agreed  to  be  paid  in  respect  of  any  such  loan,  and 
is  not  a  new  adyance,  such  agreement  and  any  instrument  nego- 
tiable or  other,  given  in  pursuance  of  or  for  carrying  into  effect 
such  agreement  or  otherwise  in  relation  to  the  payment  of  money 
representing  or  in  respect  of  such  loan,  shall,  so  far  as  it  relates  to 
money  which  represents  or  is  payable  in  respect  of  such  loan,  and 
is  not  a  new  advance,  be  void  absolutely  as  against  all  persons 
whomsoever." 


Mutual  promises  of  marriage  made  during  infancy  are  within  Promisefl  to 
the  2nd  section  of  the  Infants  Relief  Act,  1870 ;  and  the  mere  ™*"y" 
continuance  of  the  relationship  under  such  promises  is  held  to 
operate  as  a  ratification   only,  and  is  therefore   void   of    legal 
effect  (r).     But  any  evidence  of  a  new  contract  distinct  from  mere 
ratification  raises  a  question  of  fact,  from  which  a  jury  may  infer 
a  distinct  contract  upon  which  an  action  may  be  maintained  («). — 
A  contract  or  covenant  for  a  settlement  upon  marriage  made  by  an  Infants' 
infant  is  in  general  voidable  by  the  infant  after  coming  of  age ;  JS^JS^rate. 
though  it  is  binding  upon  a  husband  of  full  age  as  against  his 


(o)  Per  eur,  Harris  \,  JTa//,  1  Ex.  130 ;  aee  Cornicall  v.  Hawkins,  41  L.  J.  C. 

see  Mawson  t.  Blane,   10  Ex.  206;  23  435. 
li.  J.  Ex.  342.  (r)  Coxhead  v.  JfuUis,  3  0.  P.  D.  439  ; 

{p)  Rowe  V.  Hopumd,  L.  R.  4  Q.  B.  1 ;  47  L.  J.  O.  P.  761. 
38  L.  J.  Q.  B.  1 ;  Maeeord  v.  Osdortte,  (*)  Northeote  v.  Doughty,  4  C.  P.  D. 

1  C.  P.  D.  668 ;  46  L.  J.  0.  P.  727.  386 ;  Diteham  v.    JForraU,  5  C.  P.  D. 

Iq)  Baylia  v.  Dineley,  3  M.  &  8.  477  ;  410 ;  49  L.  J.  0.  P.  688. 
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marital  rights  to  the  wife's  property  {t).  But  where  it  is  manifestly 
to  the  prejudice  of  the  infant,  such  a  contract  is  absolutely  void  (u). 
But  a  voidable  contract  for  a  marriage  settlement  made  by  an  infant 
is  not  within  the  Infants  Belief  Act,  s.  1 ;  and  therefore  it  is  valid 
unless  repudiated  within  a  reasonable  time  after  the  infant  comes  of 
age  (x), — By  the  Infants  Settlement  Act,  1855,  infants  can  make 
valid  contracts  for  settlement  of  their  property  on  marriage  with 
the  sanction  of  the  court.  But  the  court  cannot  compel  the 
execution  of  the  marriage  settlement  of  an  infant,  before  or  after 
coming  of  age  (y). 

Infancy  is  no  defence  to  actions  for  wrongs  independent  of  con- 
tract ;  but  it  may  be  pleaded  in  all  cases  where  the  cause  of  action 
is  substantially  founded  on  a  contract,  though  the  claim  may  be 
framed  in  the  form  of  tort.  Thus  in  the  case  of  a  bailment  of 
goods  to  an  infant  for  use,  he  cannot  be  charged  with  the  loss  of 
or  damage  done  to  the  goods  under  a  claim  of  injury  to  the  pro- 
perty, where  the  claim  is  substantially  for  breach  of  a  contract 
annexed  to  the  bailment  (s).  But  where  an  infant  has  obtained 
money  by  fraudulent  or  wrongful  means,  under  such  circumstances 
that  the  owner  might  waive  the  wrong  and  claim  restitution  of  the 
money  as  an  implied  debt,  infancy  is  no  defence  to  the  claim,  which 
is  substantially  founded  upon  the  wrong  (a) .  And  an  infant  trustee 
is  liable  for  loss  arising  from  breach  of  trust  (6). — Where  an  infant 
has  induced  a  contract  with  him  by  a  fraudulent  misrepresentation 
that  he  was  of  full  age,  he  is  not  precluded  from  pleading  his 
infancy  in  avoidance  of  the  contract ;  nor  does  the  fraudulent  mis- 
representation afford  any  answer  upon  equitable  grounds  to  the 
plea  of  infancy  {c).  Nor  can  he  be  charged  with  damages  caused 
by  the  invalidity  of  the  contract  in  an  action  founded  upon  the 
fraud  as  a  substantive  wrong  {d).     But  where  an  infant  fraudu- 


(0  Kelson  v.  Stacker,  4  D.  &  J.  458  ; 
28  L.  J.  C.  760 ;  Sharps  v.  Joy,  L.  R. 
4  Ch.  35 ;  Smith  y.  ZueaSy  18  C.  B.  631 ; 
TroicgU  V.  Shcnion,  8  C.  D.  318;  47 
L.  J.  C.  738 ;  Hamilton  y.  Hamilton^ 
(1892)  1  Ch.  396 ;  61  L.  J.  C.  220. 

(u)  Kifigsman  t.  Kinffsman,  6  Q.  B.  D. 
122;  60  L.  J.  Q.  B.  81;  Duncan  v. 
Dixon,  44  C.  D.  211  ;  69  L.  J.  C.  437. 

{x)  Edwards  v.  Carter ,  (1893)  A.  C. 
360  ;  63  L.  J.  C.  100. 

(y)  Re  Leigh,  40  C.  D.  290  ;  68  L.  J.  C. 
306 ;  BoUon  v.  Boltony  (1891)  3  Ch.  270 ; 
60  L.  J.  C.  689. 

{z)  Jennings  v.  Jtuvdall,  8  T.  R.  335. 


{a)  Bi-istow  y.  Easttnany  1  Esp.  172 ; 
see  BumardT.  HaggiSy  14  C.  B.  N.  S. 
45 ;  32  L.  J.  C.  P.  189 ;  Reg.  y.  JfeDonaldy 
15  Q.  B.  D.  323. 

(*)  Sctdihorpe  v.  Topper ,  L.  R.  13  Eq. 
232;  41L.  J.  C.  266. 

(r)  Liverpool  Adclphi  Assoc,  v.  Fair" 
hursty  9  Ex.  422 ;  23  L.  J.  Ex.  163  ; 
Bartlett  v.  Wellsy  1  B.  &  8.  836 ;  31 
L.  J.  Q.  B.  67 ;  De  Roo  y.  Fostery  12 
C.  B.  N.  S.  272.  See  Stikeman  v.  Daw- 
son,  1  Be  G.  &  Sm.  90 ;  16  L.  J.  C.  205. 

(rf)  Oreen  y.  Greenbanky  2  Marsh.  486 ; 
see  Price  y.  Setcetty  8  Ex.  146  ;  Lempriere 
y.  Langs,  12  C.  B.  676. 


Ch.  III. 
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INFANTS. 

lentlj  represented  himself  to  be  of  full  age  in  order  to  obtain 
credit,  and  became  bankrupt  after  full  age,  it  was  held  upon  equit- 
able grounds  that  the  debt  was  provable  in  the  bankruptcy  (c).  An 
infant  trading  and  incurring  trade  debts  is  not  chargeable  with  fraud, 
as  impliedly  representing  himself  to  be  of  age ;  he  cannot  be  made 
bankrupt  on  such  debts,  nor  are  they  provable  in  bankruptcy  (/). 


An  infant  becoming  possessed  of  real  estate  or  other  perma-  LiabiUtlefl 
nent  property  to  which  obligations  are  incident,  is  liable  to  those  "*^i^*  ^ 
obligations  as  long  as  he  continues  in  possession  of  the  pro-  infant. 
perty.     "  As  the  estate  vests,  the  burthen  upon  it  must  continue 
to  be  obligatory  until  a  waiver   or  disagreement  by  the  infant 
takes  place,  which,  if  made  after  full  age,  avoids  the  estate  al- 
together, and  revests  it  in  the  party  from  whom  the  infant  pur- 
chased; if    made   within   age,   suspends   it   only,  because   such 
disagreement  may  be  again  recalled  when  the  infant  attains  his 
majority"  (^).      Thus,  if    an  infant  takes  a  lease  of   land  and  Leaaeof 
enters  into  possession,  he  becomes  liable  to  the   rent  and  other      *^*' 
incidents  of  the  estate,  until  he  disagrees  to  it ;  and  by  continu- 
ing in  possession  after  full  age  he  affirms  the  lease  and  remains 
absolutely  liable  for  the  rent  and  covenants  during  the  term  (A). 
So  if   an   infant   makes  a  lease  with  a  reservation  of  rent,  and 
after  full  age  accepts  the  rent,  he  affirms  the  lease  and  cannot 
afterwards  avoid  it  (t).    An  infant  admitted  to  a  copyhold  estate, 
by  retaining  possession  after  coming  of  age,  affirms  the  admittance 
and  is  liable  for  the  fines  due  (A). — Upon  a  like  principle  if  an 
infant  enters  into  a  partnership,  and  does  not  disaffirm  the  partner- 
ship upon  coming  of  age,  he  becomes  liable  on  contracts  subse- 
quently made  with  the  firm  upon  the  credit  of  his  continuing  a 
partner  (/). — The  same  principle  applies  to  a  registered  share-  Infant 
holder  in  a  company,  who  cannot  avoid  his  liability  by  pleading  8^i*"^^older. 
that  he  contracted  for  the  shares  and  became  holder  during  infancy, 
without  further  pleading  that  he  has  disagreed  to  the  contract  and 
repudiated  the  shares  {m).    And  if  an  infant  shareholder,  after 


379 


(e)  Exp.  Unity  Banking  Ass.,  3  D.  &  J. 
63 ;  27  L.  J.  B.  33. 

(/)  £x  p.  Jones,  18  C.  D.  109 ;  60 
L.  J.  O.  673.  See  Loveli  v.  Beau- 
champ,  (1894)  A.  G.  607  ;  63  L.  J.  Q.  B. 
802. 

{ff)  Per  cur.  L,  #  N.  W.  Ry.  v. 
M'Michael,  5  Ex.  127  ;  20  L.  J.  Ex.  101. 

(A)  Kirton  r.  Elliott,  2  Bultitr.  69  ; 
S,  C.  nom.  KetUyU  case,  Brownl.   120 ; 


Ketsey^s  case,  Cro.  Jac.  320  ;  see  Lem^ 
priere  v.  Lanqe,  12  G.  D.  075. 

(i)  AshJUld  V.  AshJUld,  Sir  W.  Jones, 
167  ;  Smith  V.  Xow,  1  Atk.  489. 

(A-)  Evelyn  v.  Chichester,  3  Burr.  1717. 

(/)  Goode  y.  Harrison,  5  B.  &  Aid. 
147  ;  see  ante^  p.  366,  n.  (r). 

(m)  i.  ^  N.  W.  Ry.  v.  M'Miehaely 
supra;  Birkenhead  Ry.  v.  Pitcher,  6  Ex, 
114;  20  L.J.  Ex.  101. 
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Pabt  n.  coming  of  age,  accepts  any  benefit  from  the  shares,  or  does  any 
other  act  of  confirmation,  he  may  be  taken  to  have  affirmed  his 
ownership ;  or  if  he  delays  for  an  unreasonable  time  to  get  his 
name  removed  from  the  register  (n).  A  transfer  of  shares  to  an 
infant  or  by  an  infant  is  voidable  ;  but  the  acceptance  and  regis- 
tration of  the  transferee  by  the  company  may  preclude  them  from 
objecting  (o).  The  certificate  of  registration  of  a  company  is  not 
invalidated  by  reason  that  one  or  more  of  the  persons  who  signed 
the  memorandum  of  association  were  infants  at  the  time  of 
signing  (p). — In  the  case  of  the  winding  up  of  a  company,  a 
transfer  of  shares  to  an  infant  becomes  absolutely  void  against 
the  liquidator  and  creditors,  and  the  transferor  is  placed  upon 
the  list  of  contributories  {q)  ;  unless  the  infant  shareholder  has 
come  of  age  and  accepted  the  ownership  of  the  shares  before  the 
winding  up(r).  A  director  was  held  personally  responsible  for 
loss  to  the  company  caused  by  his  allotting  shares  to  a  person 
whom  he  knew  to  be  an  infant  («). 


OontnotB 
of  infant  for 
neoeesaxioB. 


An  infant  may  validly  contract  to  pay  for  necessaries  supplied 
to  him  suitable  to  his  condition  in  life.  "  An  infant  may  bind 
himself  to  pay  for  his  necessaiy  meat,  drink,  apparel,  necessary 
physic,  and  such  other  necessaries,  and  likewise  for  his  good 
teaching  or  instruction,  whereby  he  may  profit  himself  after- 
wards '*  (t).  And  the  term  "  necessaries  "  here  is  not  confined  to 
the  strict  sense  of  such  articles  as  are  necessary  to  the  support  of 
life,  but  is  extended  to  articles  of  use  and  instruction  fit  to  main- 
tain the  particular  person  in  the  state,  station,  and  degree  of  life 
in  which  he  is  placed ;  and  whether  certain  articles  are  necessary  or 
not  according  to  the  state  and  condition  of  the  infant,  or  in  the  special 
position  in  which  he  is  placed,  is  a  question  of  fact  that  may  be  sub- 
mitted to  a  jury  (w)  ;  but  whether  there  is  any  reasonable  evidence 


{n)  Coric  and  Bandon  Ry,  v.  Cazenovdf 
10  Q.  B.  935  ;  Dublin  Ry,  v.  BlMk, 
8  Ex.  181  ;  22  L.  J.  Ex.  94  ;  FMettU 
case,  L.  R.  6  Ch.  302 ;  39  L.  J.  0.  679  ; 
see  Hare»  casCy  L.  R.  6  Eq.  612 ;  Wil- 
son's  ease,  L.  R.  8  Eq.  240 ;  38  L.  J.  C. 
626  ;  Baker's  case,  L.  R.  7  Ch.  115. 

(o)  Gooch's  case,  L.  R.  8  Ch.  266; 
42  L.  J.  C.  381  ;  Parson's  case,  L.  R. 
8  Eq.  656. 

{p)  Be  Nassau  Co.,  2  C.  D.  610;  46 
L.  J.  C.  686  ;  Be  Laxon  ^  Co.,  (1892) 
3  Ch.  566  ;  61  L.  J.  C.  667. 

{q)  Capper's  case,  L.  R.   3  Ch.  458  ; 


Weston's  ease,  L.  R.  5  Ch.  614  ;  39  L.  J. 
C.  753 ;  Symon's  case,  L.  R.  6  Ch.  298 ; 
39  L.  J.  C.  461. 

(r)  Lumsden's  case,  L.  R.  4  Ch.  31 ; 
Mitchell's  case,  L.  R.  9  Eq.  363  ;  39 
L.  J.  C.  199. 

(#)  Bx  p.  Wilson^  L.  R.  8  Ch.  46  ;  42 
L.  J.  C.  81. 

(0  Co.  Lit.  172  a. 

{h)  Peters  v.  Fleminy,  6  M.  &  W.  42  ; 
9  Li.  J.  Ex.  81  ;  Wharton  t.  3fackenzie,  6 
Q.  B.  606  ;  13  L.  J.  Q.  B.  130  ;  Walter 
V.  Everard,  (1891)  2  Q.  B.  369 ;  60  L.  J. 
Q.  B.  738. 


INFANTS. 


381 


ch.  in. 

Sbot.  II. 


of  the  artiole  being  neoessary  is  a  preliminary  question  of  law  for  the 
ooort  (a?). — ^Aooording  to  the  decisions,  a  livery  for  a  servant  may 
be  necessary  for  an  infant   in  a  position  to  require  such  an  What  are 

''  .     -^  ^  ,  necessanes. 

attendant  (y) ;  also  a  watch  and  jewellery  (s) ;  and  a  regimental 
miiform  for  an  infant  member  of  a  volunteer  corps  (e?).  Horses 
may  be  necessary  for  an  infant,  where  required  for  his  position  or 
his  health  (6) ;  and  teaching  and  instruction  suitable  to  his  position 
are  necessaries  ((;). — On  the  other  hand  it  has  been  decided  that 
dinners  supplied  to  an  undergraduate  at  the  university  at  his 
private  rooms  {d)^  and  the  hiring  and  use  of  horses  and  carriages 
by  him,  are  not  necessary  unless  special  circumstances  be  shown  (e) ; 
that  cigars  and  tobacco  are  pritnd  facte  not  necessary  (/) ;  and,  in 
general,  that  articles  of  ornament  and  luxury  are  prmd  facie  not 
necessaries  and  require  special  circumstances  to  make  them  such  {g). 

An  infant  may  bind  himself  by  an  indenture  or  contract  of  A^prentioe 
apprenticeship  for  his  instruction  ;  and  the  apprenticeship  operates  ^' 
upon  the  infant  by  imposing  a  legal  status  or  relationship  to  the 
master,  and  is  attended  with  special  laws  and  regulations  by  statute 
and  custom  (A).  The  infant  is  not  bound  by  the  indentm'e  of 
apprenticeship  by  way  of  contract  to  serve,  and  cannot  be  sued  in 
law  or  equity  for  damages  or  for  an  injunction  against  a  breach  of 
the  service ;  for  which  reason  the  parent  or  some  other  surety  is 
usucdly  joined  in  the  indentures  who  covenants  on  the  infant's 
behalf  («).  But  the  infant  may  validly  covenant  in  the  deed  of 
apprenticeship  to  pay  a  premium  for  such  instruction  as  is  necessary 
to  his  position  {k).  An  apprentice  cannot  avoid  the  apprenticeship 
during  infancy ;  but  he  may  avoid  it  on  coming  of  age,  unless  under 
a  special  custom  to  bind  for  a  longer  period.  But  the  avoidance  of 
the  apprentice  does  not  discharge  the  covenant  of  the  parent  who 
has  covenanted  for  him  (/) .  An  apprenticeship  or  contract  of  service 
containing  terms  which  are  oppressive  or  prejudicial  to  the  infant 


{x)  Byder  v.  Wombwelly  L.  R.  4  Ex. 
82  ;  38  L.  J.  Ex.  8. 

(y)  Handa  v.  Slaney,  8  T.  R.  578. 

(z)  Feteri  v.  FUmvtg,  6  M.  &  W.  42. 

(a)  Coatei  y.  Wilson ,  5  Esp.  152. 

\b)  Hart  v.  Frater,  1  Jup.  623. 

\e)  Fer  eur,  Walter  v.  Everard,  supra, 

(d)  Brooker  v.  Scott,  11  M.  &  W.  67 ; 
WTiarton  r.  Mackmziey  supra, 

{e)  Harrison  v.  Fane,  1  Man.  &  G. 
650. 

(/)  Bryant  v.  Bichardson,  L.  R.  3  Ex. 
93,  n.  (3). 


(^)  Byder  v.  Wombwellj  supra. 

(h)  See  Bum's  Justioe,  Apprentices; 
Smith's  Master  and  Servant. 

(0  Oylbert  v.  Fletcher,  Cro.  Car'.  179; 
Branch  v.  Ewington,  2  Dougl.  618 ;  Be 
Francesco  v.  Barnum,  43  C.  D.  165  ;  69 
L.  J.  0.  151. 

{k)  Walter  v.  Everard,  (1891)  2  Q.  B. 
369  ;  60  L.  J.  Q.  B.  738. 

(/)  Ex  p.  Davis,  5  T.  R.  715;  RexT. 
Wigston,  3  B.  &  G.  484 ;  Cuming  v.  Hill, 
3  B.  &  Aid.  59. 
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Pabt  II. 


Necessaries 
for  wife  and 
children. 


Infant 

already 

supplied. 


SecuritieB 
given  for 
necessaries. 


ifi  wholly  void  against  him  (m).  A  contract  of  apprenticeship  may 
be  made  with  a  trading  corporation  as  the  master  (n). 

As  the  law  permits  an  infant  to  marry,  though  he  is  not  bound 
by  a  promise  to  marry,  all  necessaries  supplied  to  wife  and  children 
are,  in  point  of  law,  necessaries  to  the  infant  (o).  Accordingly,  an 
infant  may  be  bound  to  pay  for  the  funeral  of  his  deceased  wife  ; 
and  an  infant  widow  for  the  funeral  of  her  deceased  husband  (p). 
A  settlement  by  an  infant  of  property  on  marriage  is  in  general 
voidable ;  but  a  settlement  by  a  husband  in  favour  of  an  infant 
wife  is  so  far  a  necessary  for  her  that  she  may  validly  retcdn  a 
solicitor  to  prepare  it,  and  become  liable  for  the  costs ;  though  by 
custom  the  husband  is  bound  to  indemnify  her  (q). 

An  infant  may  contract  a  debt  for  necessaries,  although  he  has  a 
suflBcieiit  income  to  pay  with  ready  money  (r) ;  and  the  party  supply- 
ing necessaries  to  an  infant  is  not,  as  a  general  rule,  bound  to 
inquire  into  his  pecuniary  circumstances  before  giving  credit  («). 
But  the  fact  of  the  infant  being  already  sufficiently  supplied  is 
material  to  the  question  of  the  necessity  of  charging  him  with  a 
further  supply  at  the  same  time ;  though  the  party  so  charging 
him  was  ignorant  of  his  existing  supply  {t)  ;  as  in  the  case  of  an 
infant  living  with  his  parents  and  supplied  by  them,  or  of  an 
undergraduate  at  the  university  who  is  supplied  with  certain 
necessaries  by  his  college  (w). 

An  infant  cannot  be  charged  on  a  bill  of  exchange  or  promissory 
note  although  given  in  payment  for  necessaries  (x) ;  nor  bind  him- 
self  to  an  amount  due  for  necessaries  by  an  account  stated  (y) ;  nor 
by  executing  a  warrant  of  attorney  or  cognomt  (s),  or  a  bond  with  a 
penalty  {a) ;  nor  charge  himself  with  the  payment  of  iaterest  (i) ; 


{m)  See  ante,  p.  376. 

(n)  Burnley  Coop,  Soe.  v.  Castotiy  (1891) 
1  Q.  B.  76  ;  60  L.  J.  M.  69. 

(o)  Turner  v.  Trisby,  1  Stra.  168 ;  per 
eur.  Chappie  v.  Cooper ,  13  M.  &  W.  262 ; 
13  L.  J.  Ex.  286. 

(p)  Chappie  V.  Cooper^  supra ;  see 
Jenkins  v.  Tucker,  1  H.  Bl.  91  ;  Brad- 
shaw  V.  Heard,  12  C  B.  N.  S.  344 ;  34 
L.  J.  0.  P.  273 ;  He  McMytt,  33  C.  D. 
676  ;  65  L.  J.  C.  846. 

{q)  Helps  V.  Clayton,  17  0.  B.  N.  S. 
663  ;  34  L.  J.  C.  P.  1 ;  see  Be  Stacpoole 
V.  De  Stacpoole,  37  C.  D.  139;  67 
li.  J.  0.  463. 

(r)  Burghart  v.  Hall,  4  M.  &  "W.  727  ; 
8  li.  J.  Ex.  236. 

is)  Brayshaw  v.  Baton,  6  Bing.  N.  C. 
231 ;  8  L.  J.  C.  P.  163. 


(0  Barnes  v.  Toye,  13  Q.  B.  D.  410  ; 
63  li.  J.  Q.  B.  567  ;  Johnstone  v.  Marks, 
19  Q.  B.  D.  609  ;  57  L.  J.  Q.  B.  6. 

(»/)  Bainbridye  t.  Pickeritig,  2  W.  Bl. 
1325  ;  Burghart  v.  Angersiein,  6  C.  &  P. 
690  ;  Wharton  v.  Mackenzie,  6  Q.  B.  606  ; 
13  L.  J.  Q.  B.  130. 

{x)  Re  Soltykoff,  (1891)  1  Q.  B.  413  ; 
GO  L.  J.  Q.  B.  339. 

(y)  Trueman  v.  Hurst,  1  T.  R.  40  ; 
Ingledew  v.  Douglas^  2  Stark.  36 ;  Oliver 
V.  rroodrofe,  4  M.  &  W.  663.  See 
WiUiains  v.  Moore,  11  M.  &  W.  266 ;  12 
L.  J.  Ex.  253. 

(z)  Oliver Y,  Woodroffe,  supra;  Saunder- 
son  V.  Marr,  1  H.  Bl.  76. 

(a)  Co.  Lit.  172  a;  see  ante,  p.  376. 

(b)  Fisher  v.  Mowbray,  8  East,  380. 
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nor  charge  his  estate  by  a  mortgage  deed  (c)  for  a  sum  due  for      Gh.  ni. 
neoessaries.     But  an  infant  may  take  a  debt  due  for  necessaries  out       '^'     ' 


of  the  Statute  of  Limitations  by  an  acknowledgment  in  writing 
signed  by  bim  (d). — ^An  infant  cannot  be  charged  at  law  for  money  Money  lent 
lent  or  upon  any  security  for  money  lent,  though  for  the  purpose  ^  ^^^ 
of  expending  it  in  necessaries  {e) ;  but  he  may  be  charged  with  an 
implied  debt  for  money  paid  for  his  use,  in  respect  of  money  which 
has  been  expended  by  another  in  supplying  him  with  necessaries  (/) . 
The  court  has  jurisdiction  to  order  that  debts  for  necessaries  for  the 
past  maintenance  of  an  infant  shall  be  charged  upon  the  infant's 
estate  (^).  Maintenance  gratuitously  supplied  by  a  parent  to  an 
infant  cannot  be  claimed  as  a  debt  in  the  administration  of  his 
estate  (h). 


A  contract  which  is  voidable  by  an  infant  is  binding  upon  the  Rights  of 
other  contracting  party  until  avoided ;  the  privilege  of  avoidance  "^^^f^ 
being  that  of  the  infant  only.     Thus  a  contract  of  mutual  promises 
to  maxry  is  voidable  by  an  infant  party ;  but  he  may  sue  the  other 
party  for  a  breach  of  promise  (i).      So  a  contract  or  settlement  on 
marriage  affecting  the  property  of  an  infant  wife  is  valid  against 
the  husband  of  full  age,  and  binds  his  rights  in  the  wife's  pro- 
perty (A:). —  An  infant  may  sue    upon   a    contract    during   his  Right  to  gue. 
minority  (/) ;    but  he  cannot  appear  in  person,  nor  appoint  an 
attorney,  nor  become  liable  for  costs,  and  therefore  he  is  required 
to  sue  by  a  next  friend  {m).     And  an  infant  may  proceed  against 
a  debtor  in  bankruptcy  («).     But  a  court  of  equity  will  not  in 
general  grant  specific  performance  of  a  contract  at  the  suit  of  an 
infant,  because  the  remedy  is  not  mutual  until  he  has  come  of 
age  (o).  ^ 

Where  an  infant  has  paid  money  under  a  contract  for  which  Money  paid 
the  consideration  remains  executory,  upon  avoiding  the  contract  ^^er  a*' 

contract. 


{e)  Martin  y.  Oale,  4  C.  D.  428 ;  46 
L.  J.  C.  84. 

(d)  WiUina.OT  JFillianu  t.  Smith,  4  E. 
k  B.  180  ;  24  L.  J.  Q.  B.  62. 

{<?)  £arU  V.  Peale,  10  Mod.  67  ;  1  Salk. 
387  ;  Martin  t.  Galef  supra;  and  see 
Betting  and  Loans  (Infants)  Act,  1892, 
B.  6,  set  out  ante,  p.  377. 

(/)  mii^  V.  £llis,  1  Ld.  Raym.  344  ; 
8  Salk.  197. 

{(f)  Re  Eowarthy  L.  R.  8  Gh.  415  ;  42 
L.  J.  G.  316.  See  Ee  ffamilton,  31 G.  D. 
291 ;  55  L.  J.  G.  282. 


(A)  Me  CottreWs  Ettate,  L.  R.  12  Eq. 
666;  41  L.J.  G.  70. 

(•)  Holt  T.  Ward,  2  Strange,  937. 
{k)  See  ante,  p.  377. 

(/)   Warwick  v.  Brttee,  2  M.  &  S.  205. 

(m)  Ord.  XVI.  rr.  16,  20  ;  Oliver  v. 
Woodroffe,  4  M.  &  W.  650  ;  see  Rhodes  v. 
Swithenbank,  22  Q.  B.  D.  677  ;  58  L.  J. 
Q.  B.  287. 

(n)  Ex  p.  Braeklebank,  6  G.  D.  358  : 
46  L.  J.  B.  113. 

(o)  Flight  V.  Bolland,  4  Russ.  298. 
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Past  II.  he  may  recover  the  money,  as  upon  an  entire  failure  of  con- 
sideration. Thus  an  infant  having  signed  an  agreement  to 
purchase  a  share  of  a  business  under  which  he  paid  down  part 
of  the  purchase-money  as  a  deposit,  to  be  forfeited  on  breach  of 
the  agreement,  was  held  entitled  on  coaling  of  age,  having  then 
taken  no  benefit  under  the  agreement,  to  repudiate  it  altogether, 
and  to  recover  the  deposit,  in  an  action  for  money  received  for 
Money  paid  bis  use  (p), — But  after  receiving  the  consideration  in  part,  though 
TOmridera^  he  may  avoid  the  contract,  he  cannot  recover  money  paid  under 
it,  because  the  failure  of  consideration  is  not  complete.  Thus  an 
infant  who  paid  a  premium  for  a  lease,  which  he  enjoyed  during 
minority,  but  avoided  after  coming  of  age,  though  he  thereby 
discharged  himself  of  the  rent  and  covenants,  could  not  recover 
the  premium,  because  he  had  partially  enjoyed  the  considera- 
tion {q).  And  an  infant  who  has  paid  a  premium  for  admission 
into  a  partnership  and  has  acted  as  partner  and  received  a  share 
of  the  profits,  cannot  recover  back  the  premiimi  (r). — So,  an 
infant  who  buys  things  which  are  not  necessaries  cannot  be  com- 
pelled to  pay  for  them,  and  although  such  a  contract  is  absolutely 
void  by  the  Infants  Belief  Act,  1874,  the  infant  cannot  recover 
back  money  paid  under  it  for  what  he  has  oonsimied  or  used  (s). 

(p)  Corpe  V.  Overton,  10  Bing.  262  ;  3  (r)  JEx  p.  Taylor,  8  D.  H.  &  O.  254  ; 

L.  J.  C.  P.  24  ;  Eamilton  v.  Vaugkan-      25  L.  J.  B.  36. 

5A«rmCo.,(1894)3Ch.689;  63L.J.  C.  ,,   „.      .  .        ^      ..    «.  ^    ,.    ^ 

795,  >  V        /  (,j   Valentini  v.  Canali,  24  Q.  B.  D. 

{q)  Holmes  v.  Blogg,  8  Taunt.  608.  166  ;  69  L.  J.  Q.  B.  74. 


385 


SaoT.  in.— MARRIED  WOMEN. 

PAGE 

Capacity  of  manied  women  at  common  law — in  equity   885 

Married  Women*B  Property  Acts :  as  to  property — ^as  to  capacity 
— contracts  chargpeable  on  separate  proper^    386 

Conditions  of  validity  of  contract — ^property  with  restriction 
against  anticipation 387 

Judgment  against  manied  woman— operation  of  judgment — 
after-acquired  property 388 

Specific  performance — injunction — power  of  appointment  390 

Liability  in  respect  of  contracts — contracts  implied  in  law — con- 
tracts induced  by  fraud 391 

Rights  of  married  woman  on  contracts — contracts  made  with 
husband  and  wife — lease  by  husband  and  wife 393 

Special  capacities  of  married  woman — ^husband  civilly  dead — 
husband  alien — trading  by  custom  of  London — bankruptcy   . .   394 

Divorce— judicial  separation — protection  order 395 

Contracts  between  husband  and  wife — loan  to  husband — con- 
tracts concerning  conjugal  rights  396 

Contracts  of  wife  as  agent  of  husband — agency  from  cohabita- 
tion— revocation  of  agency — agency  from  necessity — adultery 
of  wife — necessaries 397 

Special  agency  of  wife — ratification  by  husband — credit  g^ven  to 
wife  only 402 

By  the  oommon  law  a  married  woman  was  incapable  of  binding  Capacity  of 
herself  personally  by  oontract  (a).    And  by  the  rules  of  common  married 

*  •  "  .  woman  at 

law  procedure  a  married  woman  could  not  sue  or  be  sued  without  law. 
making  her  husband  joint  party  to  the  action.  In  an  action 
against  a  married  woman  upon  a  contract  made  before  marriage 
non-joinder  of  the  husband  could  only  be  pleaded  in  abatement. 
In  an  action  against  a  married  woman  upon  a  contract  made 
during  marriage,  the  marriage  was  a  plea  in  bar  of  the  action  (b). 
The  principle  of  the  above  rules  is  that  at  common  law  husband 
and  wife  are  regarded  as  but  one  person,  in  respect  of  property  and 
rights  of  action  (r). 

But  the  Court  of  Chancery  upon  principles  of  equity  enabled  a  Capacity  in 
married  woman  through  a  trustee  to  hold  separate  property,  with  equity. 
full  power  of  use  and  disposition,  exclusively  of  her  husband ;  and 


{a\  Marshall  v.  Suttotty  8  T.  R.  645.  {e)  Lit.  ss.  16 

[b)  FoxwistT.Tremaine,2V^mB.&akvaid,       noo.  iat  •   v. 

J3,  n.  (r).    See  Ord.  XXI.  r.  20.  ^^^  *  '  ^^'  *'  ^• 


{e)  Lit.  88.  168,  291  ;  Co.  Lit.   3  a, 
)  FoxuHstr,  Tremainej  2  Wms.  Saund.       ^  j 
633, 

L.  C  C 
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Past  II.  therefore  a  married  woman  acquired  in  equity  a  oapaoity  of  oon- 
trading  by  giving  her  creditor  a  remedy  against  her  then  disposable 
separate  property,  which  she  was  presumed  to  make  chargeable 
with  her  contracts  (rf).  The  court  allowed  a  married  woman  to  sue 
in  respect  of  such  property  without  joining  her  husband ;  but  by 
a  next  friend,  in  order  to  give  security  for  costs.  And  proceedings 
might  be  taken  against  her  to  charge  her  separate  property  with 
her  contracts  without  joining  her  husband,  but  joining  the  trustee 
and  all  other  necessary  parties  («). — ^Now  "married  women  may 
sue  and  be  sued  as  provided  by  the  Married  Women's  Property 
Act,  1882  "  (/),  that  is,  as  if  they  were  unmarried.  And  they  are 
subject  to  the  ordinary  rules  as  to  giving  security  for  costs  {g). 


Married 

Women'a 

Property 

Acts: — 

separate 

property. 


Capacity  to 
contract. 


The  Married  Women's  Property  Act,  1882,  which  consolidates 
and  amends  the  law  and  repeals  former  Acts,  enacts: — S.  1  (1). 
"  A  married  woman  shall  be  capable  of  ticquiring,  holding,  and 
disposing  of  any  real  or  personal  property  as  her  separate  property, 
in  the  same  manner  as  if  she  were  a  feme  sole,  and  without  the 
intervention  of  any  trustee."  S.  2.  Every  woman  who  marries 
after  the  Act  shaU  be  entitled  to  hold  and  dispose  of  as  her  separate 
property  "  all  real  and  personal  property  which  shall  belong  to  her 
at  the  time  of  marriage  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage."  S.  5.  Every  woman  married  before  the  Act 
shall  be  entitled  to  hold  and  dispose  of  as  her  separate  property 
"  all  real  and  personal  property,  her  title  to  which,  whether  vested 
or  contingent,  and  whether  in  possession,  reversion,  or  remainder 
shall  accrue  after  the  commencement  of  this  Act." — S.  1  (2).  "A 
married  woman  shall  be  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of  and  to  the  extent  of  her  separate  pro- 
perty on  any  contract,  and  of  suing  and  being  sued,  either  in  con- 
tract or  in  tort  or  otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other  legal  pro- 
ceeding brought  by  or  against  her;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall  be  her 


(d)  Sulme  v.  Tmanty  I  Bro.  C.  C.  16 ; 
1  Wh.  &  T.  L.  C.  654. 

{e)  RoberU  v.  EvanSy  7  O.  D.  830 ;  47 
L.  J.  C.  469  ;  Atwood  t.  Chicketter^  3 
Q.  B.  D.  722;  47  L.  J.  Q.  B.  300; 
Butler  V.  Butler,  16  Q.  B.  D.  374 ;  65 
L.  J.  Q.  B.  55. 


(/)  Ord.  XVI.  r.  16. 

(0)  Re  Isaac,  30  C.  D.  418  ;  54  L.  J.  C. 
1136;  Be  Thompson,  38  C.  D.  317;  57 
L.  J.  C.  748 ;  Whittaker  v.  Kershaw,  44 
C.  B.  296 ;  and  see  Hood  Barrt  y.  Herioty 
(1896)  2  Q.  B.  375;  65  L.  J.  Q.  B. 
624. 
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separate  property ;  and  any  damages  or  costs  recovered  against  her      Ch.  III. 
in  any  such  action  or  proceeding  shall  be  payable  out  of  her  sepa-       ^^'   .  '_ 
rate  property." — ^S.  1  (3).  "Every  contract  entered  into  by  a  Contracts 
married  woman  shall  be  deemed  to  be  a  contract  entered  into  by  chargeable 

,  ^  •'on  separate 

her  with  respect  to  and  to  bind  her  separate  property,  unless  the  property. 
contrary  be  shown."    And  s.  1  (4).  Such  contract  "  shall  bind  not 
only  the  separate  property  which  she  is  possessed  of  or  entitled  to 
at  the  date  of  the  contract^  but  also  all  separate  property  which  she 
may  thereafter  acquire." 

The  contract  of  a  married  woman  imder  the  Act,  as  before  the  ConditionB 
Act,  depends  for  validity  upon  her  possessing  at  the  time  of  con-  ^^  ^^^ 
traeting  disposable  separate  property,  which  she  is  presumed  to 
make  chargeable  with  the  contract,  and  it  lies  upon  the  creditor  to 
prove  that  she  then  had  such  property  (h).  This  liability  has  since 
been  extended  by  the  Married  Women's  Property  Act,  1893,  s.  1, 
as  regards  contracts  entered  into  after  December  5, 1893,  and  binds 
her  separate  property  and  property  which  she  may  while  discovert 
be  possessed  of  or  entitled  to,  whether  she  was  or  was  not  in  fact 
possessed  of  or  entitled  to  any  separate  property  at  the  time  when 
she  entered  into  the  contract. 

Sect.  19  of  the  Act  of  1882  expressly  provides  that  "  nothing  in  Property 
this  Act  shall  interfere  with  or  affect  any  settlement  or  agreement  JJJn  a'^^inst' 
for  a  settlement  made  or  to  be  made,  whether  before  or  after  anticipation. 
marriage,  respecting  the  property  of  any  married  woman,  or  shall 
interfere  with  or  render  inoperative  any  restriction  against  antici- 
pation attached  to  the  enjoyment  of  any  property  or  income  by  a 
married  woman  under  any  settlement,  will,  or  other  instrument ; 
but  no  restriction  against  anticipation  contained  in  any  settlement 
of  a  woman's  own  property  to  be  made  or  entered  into  by  herself 
shall  have  any  validity  against  debts  contracted  by  her  before 
marriage"  (/).    A  contract  of  a  married  woman  whose  separate 
property  was  subject  to  a  restriction  against  anticipation  at  the 
time  of  contracting  was  void  of  effect.     It  was  not  chargeable 
against  subsequently-acquired  property  (k) ;  and  the  removal  of  the 
restraint  by  the  death  of  the  husband  did  not  validate  the  con- 


(h)  Stogdon  y.  Lee,  (1891)  1  Q.  B.  661 ;      riage,  see  Jay  r.  Itobineon,  25  Q.  B.  D. 
60  L.  J.  Q.  B.  669.  467  ;  69  L.  J.  Q.  B.  367. 

(k)  Leak  r.  Driffield,  24  Q.  B.  D.  98  ; 
(i)  As  to  debts  contracted  before  mar-      69  L.  J.  Q.  B.  89. 

cc2 
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Pabt  II.  tract  (/),  nor  did  it  render  the  property  ohargeable  under  a  prior 
valid  contract  (m).  This  has  been  altered  as  regards  the  subse- 
quentlj-aoquired  property  by  sect.  1  of  the  Act  of  1893,  which  is 
referred  to  above ;  but  the  same  section  contains  a  proviso  that 
property  to  which  a  restraint  upon  anticipation  attaches  is  not  to 
be  available  to  satisfy  any  liability  or  obligation  arising  out  of  her 
contract,  and  this  provision  has  been  held  to  exempt  property 
vested  in  trustees  for  the  separate  use  of  a  married  woman,  subject 
to  a  restraint  against  anticipation,  although  paid  into  her  hands 
after  the  determination  of  the  coverture  (w).  A  restraint  on  anti- 
cipation of  a  married  woman's  separate  income  ceases  to  attach  to 
such  income  as  soon  as  it  becomes  due  and  payable  to  her  under 
the  trusts  of  the  instrument  under  which  she  is  entitled  (o).  It  is 
no  longer  necessary  expressly  to  limit  property  to  the  separate  use 
of  a  married  woman  by  the  use  of  that  or  an  equivalent  expression, 
in  order  that  a  restraint  upon  anticipation  may  attach  (jo).  Re- 
straint of  anticipation  is  equivalent  to  restraint  of  alienation ;  and 
a  covenant  to  settle  after-acquired  property  of  the  wife  does  not 
apply  to  property  which  is  limited  to  her  upon  such  terms  (g). 


Judgment 
against 
married 
woman. 


Costs  of 
action. 


The  judgment  in  an  action  upon  the  contract  of  a  married 
woman  adjudges  the  sum  and  costs  recovered  against  her  to  be 
payable  out  of  her  separate  property  and  not  otherwise;  and 
orders  that  execution  thereon  be  limited  to  the  separate  property 
not  subject  to  any  restriction  against  anticipation ;  imless  by 
reason  of  sect.  19  of  the  Act  the  property  shall  be  liable  to  execu- 
tion notwithstanding  such  restraint  (r).  Sect.  19  expressly  avoids 
any  restriction  against  anticipation  contained  in  a  settlement  of  a 
woman's  own  property  made  by  herself  against  debts  contracted  by 
her  before  marriage.  And  it  seems  that  a  restriction  so  made  by  a 
woman  to  defeat  creditors  would  be  void  against  all  debts  con- 
tracted after  as  well  as  before  marriage  («). — ^The  costs  of  an  action 
against  a  married  woman  are  chargeable  in  the  judgment  against 
her  separate  property  (t) ;  or  may  be  set  off  against  costs  payable 


(/)  Soberts  v.  Watkin»y  46  L.  J.  Q.  B.  (p) 

662  ;  see  Stogdm  v.  Lee,  (1891)  1  Q.  B.  690; 

661 ;  60  L.  J.  Q.  B.  669.  (q) 

(m)  Pelton  v.  Harrison,  (1891)  2  Q.  B.  L.  J. 

422 ;  60  L.  J.  Q.  B.  742.  (r) 

(»)  Bamett  v.  Howard,  (1900)  2  Q.  B.  132  ; 

784 ;  69  L.  J.  C.  966.  («) 

(o)  Hood  Barra  t.  HeHot,  (1896)  A.  C.  (/) 

174  ;  66  L.  J.  Q.  B.  362.  L.  J. 


JSx  p.  Hood  Barrt,  (1896)  2  Ch. 
65  L.  J.  C.  837. 

Be  Currey,   32    C.    D.    361 ;    66 
C.  906. 

Bereur.  SeottY.  MorUy,  20  Q.  B.  D. 
67  L.  J.  Q.  B.  46. 
BurtiU  V.  Tanner,  13  Q.  B.  D.  691. 
Morrell  v.  Cowan,  6  C.  D.  166 ;  47 
C.  73. 
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to  her  (w).  The  same  rule  used  to  apply  respecting  the  costs  of  an  Ch.  III. 
nnsuocessful  action  by  a  married  woman  (:r).  But  now  by  the  '^' 
Married  Women's  Property  Act,  1893,  s.  2,  the  court  may  order 
payment  out  of  property,  which  is  subject  to  a  restraint  upon  anti- 
cipation, of  the  costs  of  proceedings  instituted,  whether  by  original 
action  or  by  counterclaim,  by  a  married  woman  (y).  A  married 
woman  plaintiff  cannot  in  general  be  compelled  to  give  security  for 
costs  (2).  A  plaintiff  having  obtained  judgment  may  take  money 
out  of  court  which  was  paid  in  by  a  married  woman  to  abide  the 
event  {a). 

A  judgment  against  a  married  woman  can   be   enforced  not  Operation 
only  against  the  separate  property  which  she  is  entitled  to  at  the      Judgment, 
time  of  contracting  and  which  remains  available  at  the  time  of  the 
judgment,  "  but  also  all  separate  property  which  she  may  thereafter 
acquire  "  (b) ;   provided  in  any  case  that  it  is  not  subject  to  a 
restriction  against  anticipation.     And  as  to  property  subject  to 
restriction   against   anticipation   the  judgment   can  be   enforced 
against  income  which  has  been  paid  to  the  married  woman  and 
invested  by  her ;  also  agednst  arrears  of  income  which  have  accrued 
due  and  payable  at  the  date  of  the  judgment ;  but  not  to  income 
or  proceeds  accruing  due  since  (c).     And  by  the  Conveyancing 
Act,  1881,  s.  39,  "  notwithstanding  a  married  woman  is  restrained 
from  anticipation,  the  court  may,  if  it  thinks  fit,  where  it  appears 
to  the  court  to  be  for  her  benefit,  by  judgment  or  order,  with  her 
consent,  bind  her  interest  in  the  property."     The  court  will  only 
exercise  the  power  with  very  great  caution  (d), — ^The  judgment  After- 
imder  sect.  4  of  the  Act  of  1882  extends  to  separate  property  ™^^. 
acquired  during  a  subsequent  marriage  (e).     But  under  the  same 
statutory  provision   the  judgment   did  not  extend  to  property 
acquired  upon  or  after  the  death  of  the  husband,  whether  subject 


(m)  Felton  t.  Harrison,  (1892)  1  Q.  B. 
118;  61  L.  J.  Q.  B.  144. 

{x)  Galmoye  y.  Cotcan^  68  L.  J.  C.  769. 

(V)  Sood  Bam  v.  Heriot,  (1897)  A.  C. 
177  ;  66  L.  J.  Q.  B.  366  ;  Sood  Barrs  v. 
Catheart,  (1896)  1  Q.  B.  873  ;  64  L.  J. 
Q.  B.  620 ;  In  re  Godfrey,  63  L.  J.  C. 
864.  And  see  Moran  y.  Flace,  (1896)  P. 
214 ;  65  L.  J.  P.  83. 

(r)  Re  laaae,  30  0.  D.  418  ;  64  L.  J.  C. 
1136 ;  see  ante,  p.  386,  n.  (^). 

(a)  Bird  r.  Baratow,  (1892)  1  Q.  B. 
94;  61  L.J.  Q.  B.  1. 


(b)  Ante,  p.  387. 

{e)  Butier  v.  Cttmpsian,  L.  R.  7  Eq. 
16  ;  38  L.  J.  0.  36  ;  Chapman  y.  Biggs, 
11  Q.  B.  D.  27  ;  Qalnioye  v.  Cowan, 
supra;  Cox  y.  Bennett,  (1891)  1  Ch.  617  ; 
60  L.  J.  C.  661  ;  Hood  Barrs  y.  Heriot, 
(1896)  A.  0.  174  ;  66  L.  J.  Q.  B.  362. 

(rf)  Hodffes  y.  Hodges,  L.  B.  20  C.  D. 
749  ;  61  L.  J.  0.  649 ;  Re  C.'s  Settlement, 
66  L.  J.  C.  666  ;  Re  Little,  40  C.  D.  418  ; 

68  L.  J.  0.  233  ;  Re  Pollard's  Settlement, 
(1896)  2  Ch.  662  ;  66  L.  J.  C.  796. 

{e)  Jag  v.  Robinson,  26  Q.  B.  D.  467 ; 

69  L.  J.  Q.  B.  367. 
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Pa^t  II. 


Attachment 
of  debt. 


to  a  restraint  upon  anticipation  or  not  (/) ;  the  reason  for  the 
distinction  being  that  there  was  no  separate  property  apart  from 
coverture.  But,  as  before  pointed  out  (^),  property  coming  to  a 
married  woman  after  the  determination  of  coverture  may  now  be 
made  available  to  satisfy  a  judgment  recovered  against  her  during 
coverture  under  the  provisions  of  the  Act  of  1893. — The  judgment 
is  so  far  personal  that  the  creditor  may  attach  a  debt  due  to  the 
married  woman  by  a  garnishee  order  (A).  A  married  woman  may 
also  be  brought  into  an  action  by  a  third  party  notice,  and  charged 
upon  a  guarantee  or  indemnity  (i).  But  there  is  no  power  to 
commit  a  married  woman  to  prison  under  the  Debtors  Act,  1869, 
s.  5,- for  default  in  paying  the  judgment  debt  (A*). 


Specifio 
performance. 


Injunction. 


The  court  cannot  give  judgment  against  a  married  woman  per- 
sonally to  compel  her  to  the  specifio  performance  of  a  contract :  as 
to  complete  the  sale  or  purchase  of  an  estate  (/) ;  or  to  grant  a 
lease  (m).  But  an  agreement  to  purchase,  or  to  take  a  lease,  is 
binding  in  respect  of  her  separate  property,  which  thus  becomes 
chargeable  with  the  purchase-money  or  rent  or  any  other  debt  or 
damages  due  imder  the  agreement  (n). — The  creditor  of  a  married 
woman  before  obtaining  judgment  against  her  has  no  specific 
charge  upon  her  separate  property ;  and  therefore  cannot  claim  an 
injunction  to  restrain  her  dealing  with  it  (<?).  If  she  contracts 
other  debts,  her  creditors  do  not  rank  in  order  of  priority,  but  are 
entitled  to  be  paid  pari  passu  in  the  administration  of  her  estate  (p). 
And  her  debts  are  subject  to  the  Statutes  of  Limitation,  like  other 
debts  of  the  same  kind ;  though  in  effect  chargeable  only  upon  her 
separate  property ;  and  though  there  is  in  fact  no  such  property 
chargeable  when  the  judgment  is  obtained  {q). 
Power  of  By  the  Act  of  1882,  s.  1,  sub-s.  4,  "  The  execution  of  a  general 

appointment.   pQ^^y  ^jy  .^^  of  ^  married  woman  shall  have  the  efEect  of  making 


(/)  Re  Shaketpear,  40  0.  D.  169  ;  66 
L.  J.  0.  44 ;  Peltofi  v.  Rarriton,  (1891) 
2  Q.  B.  422  ;  60  L.  J.  C.  742. 

iff)  See  p.  387,  ante. 

(A)  J7b/%  y.  EodgBOii,  24  Q.  B.  D. 
103  ;  69  L.  J.  Q.  B.  46. 

(t)  Oloueeaterahire  Bank  v.  Phillipps, 
12  Q,  B.  D.  633 ;  68  L.  J.  Q.  B.  493. 

{k)  Seott  V.  Morley,  supra. 

{I)  Franns  v.  Wigzell,  1  Madd.  268. 

{m)  Aylett  y.Ashtw,  1  M.  &  Or.  106; 
6  L.J.  C.  71. 


(n)  Gcuton  v.  Frankum,  2  De  G.  Sc 
Sm.  661 ;  Fieard  v.  JBTiw,  L.  R.  5  Ch. 
274. 

(o)  Jtobimon  v.  Pickering,  16  0.  D. 
660  ;  60  L.  J.  C.  627  ;  Pike  v.  Fitzgibhon, 
17  C.  D.  464 ;  60  L.  J.  C.  394 ;  see 
Barber  v.  Oregson,  49  L.  J.  Ex.  731. 

{p)  Turner,  L.  J.,  Johnson  v.  Gaih' 
ghcTy  3  D.  F.  &  J.  494 ;  30  L.  J.  C.  310 ; 
Bee  Shaitock  t.  Shattoek,  L.  B.  2  £q.  182  ; 
35  L.  J.  0.  509. 

{g)  Be  Hastings,  36  0.  D.  94 ;  66  L.  J. 
0.  631. 
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the  property  appointed  liable  for  her  debts  and  other  liabilities  in      Ch.  ni. 

the  same  manner  as  her  separate  estate  is  made  liable  under  this '. — 1 

Act."  Before  this  enactment  the  principle  of  equity  that  the 
exercise  by  will  of  a  general  power  of  appointment  rendered  the 
fund  assets  for  payment  of  debts  was  held  not  to  apply  to  debts  of 
a  married  woman,  because  the  fund  was  not  her  separate  estate  (r). 
Property  settled  upon  a  person  for  life,  with  a  general  power  of 
appointment,  and  the  remainder  in  default  of  appointment,  to  the 
representatives  is  held  to  be  equivalent  to  absolute  ownership ; 
and  property  so  settled  to  the  separate  use  of  a  married  woman 
is  chargeable  with  her  contracts  («) ;  but  not  if  the  remainder  is  to 
another  person  {t). 

The  liability  of  a  married  woman  in  respect  of  her  separate  Liability  in 
property  extends  to  contracts  and  debts  of  aU  kinds :  as  bonds,  ^^^^ote. 
bills  of  exchange  and  promissory  notes  (w) ;  a  contract  to  take 
shares  in  a  company  and  to  pay  calls  and  all  liabilities  of  a  share- 
holder (x) ;  including  an  indemnity  of  the  transferor  against  calls 
with  which  he  may  become  chargeable  after  the  transfer  (y).     The 
Act  of  1882  has  not  a  retrospective  eflEect  upon  contracts  made 
before  the  Act  came  into  operation  (s) ;  but  a  consent  order  made 
since  the  Act  to  refer  to  arbitration  an  action  upon  such  a  contract 
is  a  contract  within  the  Act,  which  is  chargeable  upon  separate 
property  {a),     A  married  woman  may  enter  into  a  contract  jointly 
with  another  person,  or  jointly  with  her  husband  ;  and  may  sue  or 
be  sued  as  a  joint  plaintiff  or  a  joint  defendant,  her  interest  being 
in  respect  of  her  separate  property  (6). — Before  the  Act  a  married  Oontrfwte 
woman  was  not  chargeable  with  contracts  or  debts  merely  implied  law. 
in  law,  for  which  there  could  be  no  presumed  intention  to  charge 
her  separate  estate ;  as  an  implied  debt  for  money  received  under 
a  mistaken  claim  (c).    But  the  Act  of  1882,  s.  1  (2),  which  renders 


(r)  Ee  Roper,  39  C.  D.  482  ;  68  L.  J.  {x) 

0.  216.  781 ; 

(«)  London  Bank  of  Australia  v.  Lem^  L.  B. 

priere,  L.  R.  4  P.  C.  672  ;  42  L.  J.  P.  C.  (y) 

49 ;  Mayd  v.  Field,   3  C.  D.   687  ;  45  320  ; 

L.  J.  C.  699.  (z) 

{t)  Ex  p.  Oilehristy  17  Q.  B.  D.  521 ;  234  ; 

'56  L.  J.  Q.  B.  680 ;  seo  i&j  Van  Hagan,  39  C. 

16  C.  D.  18  ;  50  L.  J.  C.  1 ;   Willoitgkby  (a) 

V.  Eolyoake,  22  0.  D.  238 ;  62  L.  J.  0.  64  L. 

331.  (b) 

(tf)  Huhne  ▼.  Tenant,  1  Bro.  0.  C.  16;  781 ; 

1  Wh.  &  T.  L.  C.  654  ;  Owen  v.  Soman,  {e) 

4  H.  L.  C.  997  ;    10  E.  R.  752 ;   Davies  L.  J. 

▼.  Jenkins,  6  0.  D.  728.  66  L. 


Ifathewman'a  case,   L.   R.   3  Eq 
36  L.  J.  0.  90 ;  Butler  v.  Cumpston, 
7  Eq.  16  ;  38  L.  J.  0.  35. 
Whittaker  v.  Kershaw,  45  C.  D 
60  L.  J.  0.  9. 

Tumbull  V.  Forman,   16  Q.  B.  D 
64  li.  J.  Q.  B.  489  ;   Re   Roper 
D.  482;  68  L.J.  0.216. 
Conolan  v.  Leyland,  27  C.  D.  632 
J.  C.  123. 

Eoare  v.  iVt3fo«,  (1891)  1  Q.  B 
60  L.  J.  Q.  B.  666. 
Wright  V.  Chard,  4  Drew.  673 ;  29 
G.  82  ;  see  i2^  Dixon,  36  C.  D.  4 ; 
J.  0.  773. 
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Past  II. 


Contracts 
induced  b7 
fraud. 


Fraud. 


a  married  woman  liable  to  be  sued,  "  either  in  contract,  or  in  tort, 
or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,^  seems  to 
include  such  claims  as  those  above  mentioned  {d). 

Before  the  Act  a  married  woman  could  not  be  made  liable  for 
fraudulentlj  representing  herself  as  a  feme  sole  for  the  purpose  of 
obtaining  a  contract,  or  it  seems  for  any  fraud  involving  the 
warranty  of  a  representation ;  because  she  would  thereby  be  made 
indirectly  liable  for  a  contract  {e).  But  since  the  Act  she  may  be 
charged  with  the  contract  directly,  though  it  may  be  voidable  at 
her  suit  by  reason  of  the  fraud  (/). — Before  the  Married  Women's 
Property  Acts  the  property  of  a  married  woman  could  not  be 
charged  with  frauds  or  wrongs  committed  by  her  during  the  mar- 
riage, the  husband  alone  being  liable  (^).  And  since  those  statutes 
the  person  defrauded  may  join  the  husband  in  an  action  for  a  tort 
committed  by  the  wife,  as  in  the  case  of  a  fraud  not  inducing  a  con- 
tract (A).  But  a  married  woman  was  compelled  in  equity  to  make 
good  false  representations  made  by  her  respecting  her  property,  and 
to  dispose  of  the  property  according  to  the  representation;  as  where 
a  married  woman  allowed  a  conveyance  to  be  made  of  an  estate  in 
fee,  by  concealing  that  it  was  in  fact  a  life  estate  only  of  which  she 
had  the  reversion,  on  becoming  a  widow  she  was  compelled  to  con- 
vey her  reversion  (t).  Where  a 'married  woman  obtained  money 
on  a  mortgage  of  her  property,  by  representing  that  she  was  a 
widow  and  entitled  to  convey  it,  upon  her  death  the  mortgagee 
was  held  entitled  to  an  equitable  charge  upon  the  property  as 
against  the  heir  {k).  And  where  a  husband  and  wife  obtained 
money  on  mortgage,  by  concealing  that  it  had  been  settled  upon 
their  marriage,  the  mortgagee  was  given  priority  over  their  rights 
under  the  settlement  (/).  But  where  a  married  woman  mortgaged 
her  separate  property  by  concealing  that  it  was  settled  with  a 
restriction  against  anticipation,  it  was  held  that  no  charging  order 
could  be  made  upon  the  dividends,  the  restriction  being  abso- 
lute (w). 


{d)  AfiU,  p.  386. 
Kernhaw,  45  C.  D.  3 


See  WhiUaker  y. 
320 ;  60  L.  J.  C.  9. 


{A  Liverpool  Adelphi  A»s,  v.  Fairhurat^ 
9  £x.  429  ;  23  L.  J.  Ex.  165  ;  Cannam 
V.  Farmery  3  Ex.  698;  see  Wright  v. 
Leonard,  11  C.  B.  N.  S.  266;  30  L.  J. 
C.  P.  367. 

(/)  See  Collett  v.  Dickemon,  11  CD. 
687. 

{ff)  Wainford  v.  Beyl,  L.  R.  20  Eq. 
321 ;  44  L.  J.  C.  667. 

(h)  Earle  v.  Kinffteote,  (1900)  2  Ch. 


585  ;  69  L.  J.  C.  725. 

(i)  Savage  y.  Foster^  9  Hod.  35 ;  see 
Nicholl  y.  Jones,  L.  B.  3  Eq.  709 ;  36 
L.  J.  0.  562. 

(k)  Vaughan  y.  VandertUgen,  2  Drew. 
363  ;  23  L.  J.  C.  793. 

(/)  Sharpe  y.  Foy,  L.  B.  4  Ch.  35 ; 
see  Lueh'e  Trusts,  L.  B.  4  Ch.  591 ;  38 
L.  J.  0.  650. 

(m)  Stanlef/  y.  Stanley,  7  C.  D.  589 ; 
47  L.  J.  C.  256 ;  and  see  Batsman  y. 
Faber,  (1898)  1  Ch.  144  ;  67  L.  J.  C.  130. 
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By  the  Act  of  1882,  s.  1  (2),  a  married  woman  is  made  capable      ch.  m. 
of  suing,  "  either  in  contract,  or  in  tort,  or  otherwise,  in  all  respects     Sbct.  III. 
as  if  she  were  a  feme  sole ;  "  and  *'  any  damages  or  costs  recovered  Rights  of 
by  her  in  any  such  action  shall  be  her  separate  property  *'  (n),  ^J^^j^on 
Before  the  Act  a  married  woman  acquired  a  right  of  action  upon  oontracte. 
a  contract  only  where  she  supplied  the  consideration,  or,  as  it  was 
said,  where  she  was  the  meritorious  cause  of  action.      Upon  such 
contract  she  might  sue  alone,  subject  to  the  objection  by  plea  in 
abatement  that  the  husband  should  have  been  joined.     The  hus- 
band might  sue  alone  in  exercise  of  his  marital  right  of  reducing 
the  wife's  personal  property  into  his  own  possession ;  or  he  might 
join  the  wife  as  party,  thereby  admitting  the  interest  to  remain  in 
her,  in  which  case  the  right  of  action  would  survive  to  the  wife 
upon  the  death  of  the  husband  (o).    And  an  indorsement  of  a  bill 
or  note  by  the  wife  operated  only  by  authority  of  the  husband, 
and  might  be  in  her  own  name  or  his  according  to  the  authority 
given  (j9).     On  the  other  hand  a  married  woman  before  the  Act 
could  not  sue  for  the  price  of  goods  sold  or  for  money  lent  by  her, 
as  all  personal  chattels  and  money  in  her  actual  possession  became 
in  law  the  property  of  her  husband,  and  she  could  only  deal  with 
them  as  his  agent  {q).   But  a  married  woman  might  sue  for  money 
received  by  a  third  party  to  her  use,  which  had  not  been  reduced 
into  possession  (r).   Where  the  husband  paid  money  into  an  account 
opened  with  a  banker  in  the  name  of  the  wife,  it  was  held  presump- 
tively to  remain  the  property  of  the  husband  only,  although  pay- 
able to  the  wife's  order  until  he  interfered  to  revoke  the  authority  («) . 
And  where  the  husband  opened  an  account  with  a  banker  in  his 
own  and  wife's  name,  with  authority  to  the  wife  to  draw,  it  was  held 
that  the  balance  at  his  death  remained  his  property  {t), — Where 
the  wife  paid  income  of  her  separate  property  into  her  husband's 
banking  account,  which  he  habitually  drew  upon  for  his  own  use, 
it  was  held  presumptively  a  gift  of  such  income  to  the  husband. 


(n)  Ante^  p.  386  ;  see  Bewley  y. 
Baney,  (1891)  1  Q.  B.  509;  60  L.  J. 
Q.  B.  408. 

(0)  Gatert  v.  Madeley,  6  M.  &  W.  426 ; 
9  Ju.  J.  Ex.  173  ;  Burroughs  ▼.  Mots,  10 
B.  &  G.  658  ;  Mason  v.  Morgan,  2  A.  ft 
£.  30 ;  4  L.  J.  E.  B.  12 ;  Dawaon  ▼. 
Frinee,  2  D.  ft  J.  41 ;  27  L.  J.  0.  169  ; 
J)aiion  y.  Midland  By,,  13  G.  B.  474  ;  22 
L.  J.  C.  P.  178. 

{p)  Burhw  Y.  Bishop,  1  East,  432; 


Jpresttcick  y.  Marshall,  7  Bing.  665. 

{qj  BirdY,  Peagrum,  13  G.  B.  639  ;  22 
L.  J.  C.  P.  166. 

(r)  Fleet  y.  Ferrins,  L.  R.  4  Q.  B. 
600  ;  38  L.  J.  Q.  B.  257  ;  Jones  v. 
Cuthbertsm,  L.  R.  8  Q.  B.  504 ;  42  L.  J. 
Q.  B.  221. 

(s)  Lloyd  y.  Fughe,  L.  R.  8  Gh.  88 ; 
42  L.  J.  G.  282. 

(0  Marshall  v.  Crutwell,  L.  R.  20  Ea. 
328  ;  44  L.  J.  G.  604. 
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Paet  II.  which  could  not  be  recalled  (n). — ^Upon  a  bond  or  covenant  made 
Contracts  to  husband  and  wife  jointly,  the  husband  before  the  Act  might  sue 
^d^df*^'*^^  alone  as  claiming  the  whole  interest  or  might  join  the  wife  as  co- 
plaintifE  (jc).  Where  a  promise  was  made  to  husband  and  wife  in 
consideration  of  forbearance  of  a  claim  in  which  the  wife  had  an 
interest,  it  was  held  that  the  wife  might  join  in  an  action  (y). 
And  the  wife  might  join  with  her  husband  in  suing  upon  an 
account  stated  with  them,  concerning  money  due  to  the  wife  in  her 
own  right,  or  for  which  she  might  sue  in  her  own  right  (s).— Upon 
a  lease  by  husband  and  wife  of  the  wife's  land  in  which  the 
covenants  were  made  with  both,  the  husband  might  sue  alone  or 
might  join  the  wife,  but  at  the  death  of  either  his  interest 
ceased  (rt).  So  husband  and  wife  might  sue  jointly  for  money 
payable  for  the  use  and  occupation  of  the  wife's  land  (6).  But  a 
lease  made  by  the  husband  alone  affected  his  own  interest  only, 
and  the  wife  could  not  join  in  suing  (c). 


Lease  by 
hosband  and 
wife. 


Special 
capacity  of 
married 
woman. 

Husband 
civillj  dead. 

Husband 
alien. 


Sei)arate 
trading  by 
custom  of 
London. 


Married  women  before  the  Act  under  certain  circumstances 
acquired  a  special  capacity  of  contracting  and  suing;  as  in  the 
case  of  the  husband  becoming  civilly  dead  (d), — A  married  woman 
did  not  acquire  a  separate  capacity  by  her  husband  being  an  alien, 
although  he  resided  abroad  (e)  ;  nor,  it  seems,  by  his  becoming  an 
alien  enemy  (/)  ;  nor  by  her  husband  becoming  bankrupt  and 
absconding  abroad  (y) ;  nor  by  living  apart  from  her  husband, 
though  with  a  separate  maintenance  (A). — By  the  custom  of 
London  a  married  woman,  trading  in  the  City  on  her  sole  account, 
may  sue  or  be  sued  as  a  feme  sole  upon  contracts  concerning  her 
trade,  and  may  be  made  bankrupt;  and  her  trade  creditors  are 
entitled  to  the  trade  assets  as  against  her  husband  (t).  The  custom 
is  confined  to  the  City  and  the  City  courts ;  the  married  woman 
trader  cannot  sue  or  be  sued  upon  the  custom  in  the  superior 


(u)  Caton  y.  Hideout^   1   Mac.    &  G 
599. 

(z)  Ankeratein  y.  Clarky  i  T.  R.  616. 

(y)   TTUh  V.  Xurae,  1  A.  &  E.  66. 

{z)  Johnson  y.  Lueas,  IE.  &  B.  659 
22  L.  J.  Q.  B.  174. 

(a)  Ai^old  V.  RevouU,  1  B.  &  B,  443 
see  Sill  y.  Saunders,  4  B.  &  G.  529. 

(*)  See  Bidffood  y.    JFaij,   2  W.   Bl 
1236. 

{e)  Harcourt  y.   Wyman,  3  Ex.  817 
18  L.  J.  Ex.  453. 

(d)  Go.   Lit.   132  a  ;    133  a ;    Ex  p 


Franks,  7  Bing.  762  ;  Bee  ante,  p.  373. 

(e)  Stretton  y.  Busfiach,  1  Bing.  N.  G. 
139  ;  3  L.  J.  G.  P.  224  ;  Barden  y. 
Keverherg,  2  M.  &  W.  61  ;  6  L.  J.  Ex. 
66. 

(/)  See  De  Wahl  y.  Braune,  1  H.  & 
N.  178;  25L.  J.  Ex.  343. 

(^)  See  Williamson  y.  Dawes,  9  Bing. 
292  ;  2  L.  J.  C.  P.  3. 

{h)  HaUhstt  y.  Baddelty,  2  W.  Bl. 
1079  ;  Lean  y.  Schutz,  2  "W.  Bl.  1195. 

(i)  Lavie  y.  Fhillips,  3  Burr.  1776, 
where  the  custom  is  stated. 
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oourts  (*). — ^Except  under  this  custom  a  married  woman,  though      Ch.  III. 

haying  separate  property,  could  not  he  made  bankrupt  (l).     But       ^^' 1 

the  Act  of  1882,  s.  1  (5),  has  enacted  generally  that,  "  Every  Bankruptcy, 
married  woman  carrying  on  a  trade  separately  from  her  husband 
shall,  in  respect  of  her  separate  property,  be  subject  to  the  bank- 
-ruptcy  laws  in  the  same  way  as  if  she  were  a  feme  sole  "  (m), 

A  sentence  of  divorce  a  menaa  et  thoro  pronounced  in  the  Divorce. 
Ecclesiastical  Court  did  not  affect  the  status  of  the  parties  or  the 
legal  incapacity  of  the  wife  to  bind  herself  by  contract  («).  The 
Divorce  and  Matrimonial  Causes  Act,  1857,  which  established  the 
Court  for  Divorce  and  Matrimonial  Causes  in  place  of  the  Eccle- 
siastical Courts,  gave  jurisdiction  to  declare  a  marriage  to  be 
dissolved ;  the  effect  of  which  is  to  place  the  wife  in  the  position  of 
e^fetne  sok  with  respect  to  property  and  contract  (o)  ;  but  without 
affecting  settled  rights  as  then  existing  (j9).  A  decree  nisi  in  a 
suit  for  dissolution,  before  it  is  made  absolute,  does  not  affect  her 
position  {q). 

The  same  Act  gives  jurisdiction  to  decree  a  judicial  separation  ;  judicial 
and  by  sect.  25,  "  in  every  case  of  a  judicial  separation,  the  wife  8®P*™tion. 
shall,  whilst  the  separation  shall  continue,  be  considered  as  a  feme 
sole  with  respect  to  property  of  every  description  which  she  may 
acquire "  ;  also  by  sect.  26,  "  for  the  purposes  of  contract,  and 
wrongs  and  injuries,  and  suing  and  being  sued  in  aay  civil  pro- 
ceeding."    Proi)erty  acquired  during  judicial   separation   is  not 
bound  by  a  covenant  in  the  marriage  settlement  to  settle  all  pro- 
perty acquired  "during  the  coverture  "  (r) .     By  the  same  Act,  Order  of 
sect.  21,  a  wife  deserted  by  her  husband  may  obtain  an  order  of  a  protection, 
magistrate  or  of  the  court  for  the  protection  of  her  property ;  which 
places  her  in  the  like  position  in  all  respects,  with  regard  to  pro- 
perty and  contracts,  and  suing  and  being  sued,  as  she  would  be  if 
she  obtained  a  decree  of  judicial  separation  (s). 


{*)  Cattdell  V.  Shaw,  4  T.  R.  361  ; 
Beam  v.  JFebb,  2  B.  &  P.  93. 

(0  Ex  p.  Jones,  12  0.  D.  484 ;  48 
L.  J.  B.  109. 

(m)  Ex  p.  Gouhon,  20  Q.  B.  D.  249  ; 
67  L.  J.  Q.  B.  149.  See  ^p.  Harvey, 
43  W.  R.  609 ;  Ex  p.  Scan,  (1896)  2 
Q.  B.  407  ;  66  L.  J.  Q.  B.  666. 

(m)  Fait  home  t.  Blaquire,  6  M.  ft  S. 
73 ;  Lewis  ▼.  Lee,  3  B.  &  0.  291. 

(o)  See  WeUs  t.  MaUnm,  31  Beav.  48 ; 


31  L.  J.  C.  344 ;  Wilkinson  v.  Gibson, 
L.  R.  4  Eq.  162  ;  36  L.  J.  0.  646. 

{p)  Fitzgerald  t.  Chapman^  1  0.  D. 
663 ;  46  L.  J.  C.  23  ;  Burton  v.  Sturgeon, 
2  C.  D.  318  ;  46  L.  J.  0.  633. 

(q)  Norman  v.  Villars,  2  Ex.  D.  369 ; 
46  i.  J.  Ex.  679. 

(r)  Dawes  v.  Cretdr,  30  C.  D.  500  ;  6i 
L.  J.  C.  1096. 

(»)  Midland  By.  v.  Pye,  10  0.  B.  N.  8. 
179;  30  L.   J.   0.   P.   314;    Mason  v. 
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PiJtT  IL 

Contracts 
between 
husband  and 
wife. 


Loan  to 
husband. 


Contracts 
oonoeming 
conjugal 
rights. 


At  common  law,  husband  and  wife  being  considered  as  one 
person,  there  could  be  no  vaKd  contract  between  them  (t).  But  as 
to  the  wife's  separate  property  in  equity,  unless  restrained  from 
alienation,  she  might  contract  with  her  husband,  and  might  sue  or 
be  sued  by  him,  as  a  feme  sole  ;  and  the  same  capacity  continues 
with  extended  remedies  under  the  Married  Women's  Property  Act, 
1882  {ii).  And  as  to  legal  property  of  a  married  woman  in  which 
the  husband  acquired  a  partial  interest  at  common  law,  they  might 
make  a  settlement  of  the  property  which,  being  supported  by  their 
respective  interests,  was  valid,  not  only  between  themselves  and 
those  claiming  under  them,  but  also  as  against  a  subsequent  pur- 
chaser for  value  without  notice  {x), — The  Married  "Women's  Pro- 
perty Act,  1882,  enabled  a  married  woman  to  acquire  and  hold  and 
dispose  of  any  real  and  personal  property  as  her  separate  property ; 
and  to  contract  with  her  husband  in  respect  thereof.  But  by 
sect.  3,  **  Any  money  or  other  estate  of  the  wife  lent  or  entrusted 
by  her  to  her  husband  for  the  purpose  of  any  trade  or  business 
carried  on  by  him  or  otherwise,  shall  be  treated  as  assets  of  her 
husband's  estate  in  case  of  his  bankruptcy,"  under  reservation  of  the 
wife's  claim  to  a  dividend  as  a  creditor,  after  but  not  before,  "  all 
claims  of  the  other  creditors  of  the  husband  for  valuable  considera- 
tion have  been  satisfied."  Under  this  section  a  loan  to  a  husband 
is  presumptively  for  his  trade  or  business,  and  it  lies  upon  the  wife 
to  prove  that  it  was  not  lent  for  that  purpose  (^) ;  and  if  she  does  it 
is  not  within  the  Act  (2).  The  section  does  not  apply  to  a  loan  to 
a  firm  of  several  partners,  including  the  husband  {a) ;  it  applies  in 
the  case  of  bankruptcy  only,  and  not  to  the  administration  of  an 
insolvent  estate  of  a  deceased  husband;  in  which  a  widow,  as 
administratrix,  may  retain  assets  in  full  payment  of  the  loan  (6)  ;  or 
claim  to  prove  with  interest  for  a  sum  of  money  paid  by  her  as 
surety  for  her  husband  (c). 

A  wife  may  also  contract  with  her  husband  concerning  conjugal 
rights.     They  may  execute  a  deed  or  agreement  of  separation ;  and 


Miiehell,  3  H.  &  C.  628 ;  34  L.  J.  Ex. 
68 ;  Nicholson  v.  Ihrury  Buildxng  Co.j  7 
C.  D.  48  ;  47  L.  J.  C.  192 ;  Sill  v. 
Coopei't  (1893)  2  Q.  B.  86 ;  62  L.  J.  Q.  B. 
423. 

{t)  Ante,  p.  385. 

\u)  See  antey  p.  386. 

(:r)  Tecudale  v.  Braithxcaitey  5  C.  D. 
630 ;  46  L.  J.  0.  726 ;  see  Shttrmur  v. 
Sedgwick,  24  C.  D.  697  ;  63  L.  J.  C.  87. 


(y)  £e  Genese,  16  Q.  B.  D.  700;  55 
L.  J.  Q.  B.  118 ;  £xp,  Cronmire,  (1901) 
1  K.  B.  480 ;  70  L.  J.  Q.  B.  310. 

{z)  Mackintosh  y.  Pogose,  (1896)  1  Ch. 
605  ;  64  L.  J.  C.  274. 

{a)  Re  TSiff,  19  Q.  B.  D.  88 ;  66  L.  J. 
Q.  B.  440 

\b)  Me  May,  46  C.  D.  499  ;  60  L.  J.  C. 
34. 

(c)  Ex  p.  Cronmire,  supra. 
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either  party  may  enforce  covenants  therein  not  to  sue  for  restitution 
of  conjugal  rights  {d).  They  may  make  such  an  agreement  with- 
out the  intervention  of  a  trustee  for  the  wife ;  and  the  wife  may  sue 
for  arrears  of  an  allowance  which  the  husband  has  thereby  con- 
tracted to  pay  (e),  A  wife  is  also  competent  to  enter  into  an  agree- 
ment with  her  husband  respecting  litigation  between  them,  and  the 
court  will  stay  proceedings  according  to  their  agreement  (/). 


Ch.  III. 

Sbot.  III. 


A  married  woman  is  presumptively  invested  with  a  certain  Contract  of 
authority  to  contract  as  agent  for  her  husband  (g).  It  is  a  dele-  ^^,^^wS^* 
gated,  not  an  inherent  authority ;  the  wife  can  bind  her  husband 
only  as  agent,  and  the  party  seeking  to  charge  him  with  a  contract 
of  the  wife  must  prove  the  authority  (A).  The  authority  may  be 
referred  to  two  sources:  cohabitation,  during  which  the  wife  is 
presumptively  authorised  to  manage  the  domestic  afPairs  of  her 
husband ;  and  necessity,  caused  by  the  husband  refusing  or  failing 
to  maintain  the  wife  (t). — The  husband  may  also  give  the  wife 
special  authority  upon  occasions ;  and  he  may  become  liable  upon 
contracts  made  by  his  wife  on  his  behalf  by  subsequently  ratifying 
them  (k). 

Cohabitation  raises  a  presumptive  authority  in  the  wife  to  con-  Authority 
tract  for  her  husband  in  all  domestic  matters  ordinarily  entrusted  ^JJ^^itatioii. 
to  a  wife ;  as  the  reasonable  supply  of  goods  and  service  for  the 
use  of  the  husband,  his  wife,  children  and  household  ;  such  goods 
and  service  being  suitable  in  kind,  sufficient  in  quantity,  and 
necessary  in  fact  according  to  the  condition  in  which  they  live ; 
beyond  which  the  authority  does  not  extend  (/).  A  wife  who  is 
permitted  by  her  husband  to  remain  in  the  possession  and  manage- 
ment of  his  house  and  family  duriug  his  absence,  retains  the  like 
presumptive  authority  (m) .  And  a  woman  cohabiting  with  a  man 
as  his  reputed  wife,  though  not  married,  is  presumed  to  have 
authority  to  bind  him  for  goods  suitable  to  that  position  which  he 


(<0  JFilgon  ▼.  Wilson,  1  H.  L.  C.  538  ; 
23  L.  J.  C.  697  ;  9  E.  R.  870 ;  Besanty. 
Woody  12  0.  D.  606  ;  48  L.  J.  0.  497. 

{e)  McGregor  \,  McGregor,  21  Q.  B.  D. 
424;  57  L.J.  Q.  B.  591. 

(/)  Stane9  v.  StaneSy  3  P.  D.  44  ;  47 
L.  J.  P.  19 ;  Hart  v.  Mart,  18  C.  D. 
670  ;  60  L.  J.  C.  697  ;  Aldridge  v. 
Aldridge,  13  P.  D.  210  ;  68  L.  J.  P.  8. 

(^)  See  ante,  p.  310. 

(A)  Per  CUT,  Eastland  v.  Burehell,  3 
Q.  B.  D.  435 ;  47  L.  J.  Q.  B.   500 ; 


Selbome,  L.  C,  Debefiham  v.  Mellon ,  6 
Ap.  Ca.  31  ;  60  L.  J.  Q.  B.  156. 

(»)  Willes,  J.,  Cooper  v.  Llogd,  6  C.  B. 
N.  S.  521. 

(k)  See  post,  p.  402. 

(/)  Lane  v.  Ironmonger,  13  M.  &  W. 
368  ;  14  L.  J.  Ex.  35  ;  JRetieaux  v.  Teakle, 
8  Ex.  680  ;  22  L.  J.  Ex.  241 ;  Jcwsbun/ 
T.  Xewbold,  26  L.  J.  Ex.  247  ;  PhUlipsm 
V.  Hayter,  L.  R.  6  C.  P.  38;  40  L.  J. 
C.  P.  14. 

'(m)  Willes,    J.,    Cooper  y,   Lloyd,    C 
C.  B.  N.  S.  621. 
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Revocation 
of  authoritj. 


Authority 

from 

necessity. 


permits  her  to  assume  (w). — The  agency  of  the  wife  presumed  from 
cohabitation,  like  any  other  agency,  may  be  revoked  by  the  hus- 
band ;  and  it  is  in  general  sufEcient  if  such  revocation  be  notified 
to  the  wife,  though  notice  of  it  do  not  reach  the  party  dealing  with 
her  (o).  The  presumptive  authority  of  the  wife  is  also  revoked  or 
rebutted  by  the  husband  providing  her  with  funds  sufficient  to  pay 
for  the  goods  required  without  pledging  his  credit  (p).  But  where 
there  have  been  previous  dealings  of  the  same  kind  through  the 
wife  with  the  same  person  acknowledged  by  the  husband,  so  giving 
a  special  consent  to  the  agency,  the  revocation  is  not  effectual  with- 
out notice  to  the  person  dealing  upon  faith  in  the  continuance  of 
the  agency  {q).  Upon  the  above  principle  the  agency  of  a  wife  is 
held  to  be  revoked  by  insanity  of  the  husband  which  disables  him 
from  acting  for  himself ;  but  if  he  has  previously  given  a  special 
authority  to  the  creditor  to  trust  the  wife,  it  is  not  revoked  until 
notice  is  given  of  the  insanity  (r). 

An  authority  in  the  wife  may  also  arise  from  necessity.  The 
husband  is  bound  by  law  to  maintain  his  wife  in  a  manner  suitable 
to  his  estate  and  condition ;  and  if  he  fail  to  supply  such  mainten- 
ance, except  under  certain  circumstances  of  justification,  she  becomes 
entitled  from  necessity  to  pledge  his  credit  to  procure  it ;  nor  can 
the  husband,  so  long  as  the  necessity  lasts,  deprive  her  of  such  autho- 
rity even  by  express  prohibition  to  the  party  who  supplies  her  («). 
Where  the  wife  is  living  apart  from  her  husband,  there  is  no  pre- 
sumption in  favour  of  the  authority  ;  and  it  lies  upon  the  creditor 
seeking  to  charge  the  husband  to  prove  the  circumstances  of  the 
necessity  (t).  The  creditor  is  considered  as  standing  in  the  wife's 
place  as  regards  the  claim  against  the  husband  (u).  The  presump- 
tive authority  of  a  woman  with  whom  a  man  cohabits  as  his  reputed 
wife  ceases  upon  desertion  or  separation,  there  being  no  legal  duty 
in  the  man  to  provide  her  maintenance ;  but  a  tradesman  who  has 
dealt  upon  the  footing  of  an  implied  authority  is  entitled  to  notice 


(n)  Ryan  y.  Sanuy  12  Q.  B.  460;  17 
L.  J.  Q.  B.  271.  And  see  Blades  y. 
Free,  9  B.  &  0.  167. 

(o)  JoUy  y.  Rees,  16  C.  B.  N.  8.  623 ;. 
33  L.  J.  0.  P.  177 ;  Debmham  y.  Mellon^ 
6  Ap.  Oa.  24  ;  60  L.  J.  Q.  B.  155. 

{p)  Solt  y.  Brum,  4  B.  &  Aid.  252  ; 
Biehardaon  y.  Bu  Boie,  L.  R.  5  Q.  B. 
51  ;  39  L.  J.  Q.  B.  69  ;  see  post,  p.  399. 

(q)  Byan  y.  Same,  12  Q.  B.  460  ;  17 
L.  J.  Q.  B.  271  ;  Ld.  Blaokbom, 
Debenham  y.  MeUon,  iupra. 


(r)  Brew  y.  JWmw,  4  Q.  B.  D.  661 ; 
48  L.  J.  Q.  B.  691. 

(«)  Manby  y.  Seott,  1  Ley.  4 ;  2  Sm. 
L.  C.  433. 

{t)  Edwards  y.  Towels,  5  Kan.  &  G.  624 ; 
12  L.  J.  C.  P.  239  ;  Johnston  y.  Sumner, 
3  H.  &  N.  261  ;  27  L.  J.  Ex.  341  ; 
Wilson  y.  Glossop,  20  Q.  B.  D.  864  ;  57 
L.  J.  Q.  B.  161. 

(m)  Mansfield,  G.  J.,  Ozard  y.  Barn- 
ford,  1  Selw.  N.  P.  331,  12tli  ed. 
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of  its  Tevocation  (x).    Where  the  husband  has  become  lunatic,  and      Ch.  III. 

is  confined  in  an  asylum,  the  wife  acquires  no  greater  authority  to ! L 

pledge  his  credit  for  her  maintenance  than  if  the  husband  had 
remained  sane  (y). — Where  the  husband  by  misconduct  compels  Expulsion 
the  wife  to  leave  his  house,  it  is  equivalent  to  a  refusal  to  maintain  ^*  ^^^®- 
her  there,  and  unless  she  is  sufficiently  provided,  entitles  her  to 
pledge  his  credit  for  her  maintenance  elsewhere  ;  as  where  the  hus- 
band threatens  her  with  personal  violence ;  or  where  he  lives  in  the 
house  in  adultery  with  another  woman  (2) ;  nor  in  such  cases  is  she 
bound  to  return  merely  at  his  request  upon  removal  of  the  cause  of 
leaving  («).  A  threat  to  provide  for  her  in  an  asylum  under 
medical  advice,  presumptively  according  to  law,  was  held  not  suffi- 
cient to  compel  her  to  leave  him  {b). 

But  so  long  as  the  husband  is  willing  himself  to  maintain  the  Voluntary 
wife,  there  is  no  necessity  for  her  to  seek  maintenance  elsewhere,  ^^^  apart. 
and  no  authority  to  pledge  his  credit  to  obtain  it(c).     A  wife 
voluntarily  living  apart  from  her  husband,  though  with  his  con- 
sent, has  no  inherent  authority  to  charge  him  with  her  mainten- 
ance ;  she  can  only  charge  him  upon  an  authority  given  or  inferred 
in  fact ;  but  where  the  husband  consents  to  his  wife  living  apart, 
without  any  provision  or  agreement  for  her  maintenance,  it  may 
generally  be  presumed  as  a  fact  that  the  husband  intended  that 
she  should  pledge  his  credit  {d).    If  he  consents  to  her  living  apart 
only  upon  the  condition  of  not  charging  him,  he  could  not  be 
made  liable  {e).     If  the  wife  living  apart  incurs  debts  for  neces- 
saries for  which  the  husband  is  not  liable,  she  is  presumptively 
taken  to  charge  them  upon  her  separate  estate  (/). — The  wife  is  ^^^^ 
under  no  necessity,  and  consequently  has  no  authority  to  pledge  "'^.^PH®^^ 
her  husband's  credit,  if  she  is  in  fact  provided  by  him  with  funds 
sufficient  for  her  maintenance  (g) ;  and  the  creditor  cannot  charge 
the  husband,  although  at  the  time  of  dealing  with  the  wife  he  had 


(z)  Ellenborongh,  G.  J.,  Munro  v.  J)e 
Chemantf  4  Camp.  216 ;  Ryan  t.  SamSy 
12  Q.  B.  460  ;  17  L.  J.  Q.  B.  271. 

(y)  Riehardton  t.  Ih*  BoiSy  L.  B.  6 
Q.  B.  62 ;  39  L.  J.  Q.  B.  69 ;  and  see 
Read  y.  Legardy  6  Ex.  636  ;  20  L.  J.  Ex. 
809 ;  Davidson  v.  JTood,  1  D.  J.  &  S. 
465 ;  32  L.  J.  G.  400. 

(z)  Mouliston  t.  Smyth,  3  Bing.  127 ; 
Sunt  V.  J)e  Rlaquierey  5  Bing.  550. 

(o)  Emery  y,  Emery y  1  Y.  &  J.  501. 

\b)  Biffen  v.  Bignell,  7  H.  &  N.  877 ; 
31  L.  J.  Ex.  189. 


(e)  mndley  y.  Westmeath,  6  B.  &  G. 
200. 

id)  Per  eur.  Johnston  y.  Sumner,  3  H. 
&  N.  261 ;  27  L.  J.  Ex.  344. 

{e)  Biffen  y.  Biynelly  7  H.  &  N.  877  ; 
31  Li.  J.  Ex.  189. 

(/)  Hodgson  y.  Williamson,  15  G.  D. 
87. 

(^)  Hodgkinson  y.  Fletcher,  4  Gamp. 
70 ;  Eolt  y.  Brien,  4  B.  &  Aid.  252 ; 
Johnston  y.  Sumner,  3  H.  ft  N.  261 ;  27 
L.  J.  Ex.  341 ;  ante,  p.  398. 
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no  notice  of  such  funds  (A).  If  the  funds  allowed  are  insufficient, 
the  husband  may  he  charged  for  the  deficiency  (t ) ;  but  an  agree- 
ment made  between  the  husband  and  wife,  upon  a  separation  by 
mutual  consent,  as  to  the  amount  of  her  allowance  is  conclusive  of 
its  sufficiency  (A*) ;  and  a  decree  of  the  court  for  the  payment  of  a 
sum  to  the  wife  for  alimony  is  evidence  that  the  sum  is  sufficient  (/). 
But  if  the  alimony  imder  the  decree,  or  the  allowance  imder  the 
agreement,  is  not  duly  paid,  the  wife  may  be  under  necessity  to 
pledge  her  husband's  credit,  and  acquire  authority  to  do  so  (m).  A 
wife  is  not  bound  to  charge  her  separate  property  in  relief  of  the 
liability  of  her  husband  to  maintain  her  («). 

Adultery  of  the  wife  puts  an  end  to  all  authority  to  charge  the 
husband  which  is  incident  to  the  conjugal  relation  (o) ;  and  with- 
out giving  the  wife  the  legal  capacity  of  contracting  personally  as 
a  single  woman  (p).  And  having  lost  her  legal  right  to  mainte- 
nance from  her  husband,  she  cannot  recover  compensation  for  his 
death  by  the  negligence  of  a  third  party  {q).  It  is  immaterial  to 
the  liability  of  the  husband  that  the  creditor  had  no  notice  of  the 
adultery  at  the  time  he  supplied  her  with  necessaries  (r) ;  or  that 
the  husband  first  compelled  her  to  leave  him  by  adultery  on  his 
part  (s)  ;  or  that  he  has  committed  adultery  after  her  leaving 
him  {t).  But  if  he  connived  at  or  condoned  the  adultery,  the 
position  of  wife,  with  the  authority  incident  thereto,  remains  as 
before  (w).  If  the  husband,  knowing  of  the  adultery  of  his  wife, 
leaves  her  in  charge  of  his  house  and  family,  she  retains  the  pre- 
sumptive authority  incident  to  that  position ;  and  he  is  liable  for 
necessaries  supplied  to  her  by  a  person  who  had  no  notice  of  the 
adultery  {x).  But  he  is  not  liable  for  goods  supplied  to  the  wife 
after  adultery  committed  of  which  he  was  ignorant ;  though  the 
person  supplying  the  goods  was  also  ignorant  of  it  (y). 


(h)  Mizen  v.  Pick,  3  M.  &  W.  481  ; 
7  L.  J.  Ex.  163. 

(i)  Baker  v.  Sampson,  14  0,  B.  N.  S. 
383. 

{k)  Eastland  v.  Burehell,  3  Q.  B.  D. 
432  ;  47  L.  J.  Q.  B.  600. 

(l)    Wihon  V.  Smyth,  1  B.  &  Ad.  801. 

(m)  Kurse  v.  Craig,  2  B.  &  P.  N.  R. 
148 ;  Hunt  v.  Be  Blaquiere,  6  Bing.  660 ; 
and  see  20  &  21  Vict.  c.  26. 

(n)  Bat'idson  y.  TFood,  1  D.  J.  &  S. 
466  ;  32  L.  J.  0.  400. 

(o)  Atkj/ns  V.  Pearce,  2  0.  B.  N.  8. 
763;  26  L.  J.  0.  P.  262;  Cooper  v. 
Lloj/d,  6  C.  B.  N.  S.  619.  And  see 
Norton  y.  Fazan,  1  B.  ft  P.  226. 


Ip)  Meyer  v.  Ha 
7  L.J.  Q.  B.  211. 


Haworth,  8  A.  &  E.  467  ; 


{q)  Stimpton  v.  Wood,  51  L.  J.  Q.  B. 
484. 

(r)  Morris  v.  Martin,  Str.  647  ;  Main- 
icaring  y.  Sands,  ib,  706 ;  see  Atkyns  v. 
Fearee,  supra, 

(s)  Govier  v.  Hancock,  6  T.  R.  603  ; 
see  Xeedham  v.  Brewuer,  L.  R.  1  C.  P. 
683  ;  35  L.  J.  C.  P.  313. 

{t)  See  Hex  v.  Flintan,  1  B.  &  Ad. 
227. 

(u)  Wilson  Y.  Ghssop,  20  Q.  B.  D. 
364  ;  67  L.  J.  Q.  B.  161. 

(x)  Norton  V.  Faean,  1  B.  &  P.  226. 

\y)  Atkyns  y.  Fearee,  supra. 


MARRIED  WOMEN. 


401 


The  neoeesaries  for  whioh  the  husband  is  ohargeahle  include  all      Ch.  III. 

reasonable  expenses  for  the  wife  of  a  person  of  his  estate  and  con-  ' 

dition  (s).  A  house  and  furniture  may  be  necessary  for  a  wife  in  NeoessarieB. 
a  station  of  life  requiring  her  to  have  a  house  of  her  own ;  also 
household  servants,  together  with  food  and  liveries  for  them ;  and 
the  services  of  a  waiting-maid  (a).  A  wife  may  be  entitled  to 
charge  her  husband  with  the  maintenance  of  his  children,  when 
properly  and  legally  committed  to  her  care  {b), — ^It  may  be  neces-  Costa  of  legal 
sary  for  a  wife  to  exhibit  articles  of  the  peace  against  her  husband,  ^'^^  ^' 
and  he  would  be  chargeable  with  the  cost ;  but  he  cannot  be 
charged  with  the  costs  of  a  prosecution  for  an  assault  (c).  An 
allowance  made  for  separate  maintenance  cannot  be  considered  as 
applicable  to  such  costs  {d).  The  costs  of  a  suit  for  divorce  may 
be  recovered  against  the  husband  as  necessary,  if  there  were 
reasonable  grounds  for  the  suit ;  and  the  costs  of  a  suit  for 
a  judicial  separation;  and  the  costs  of  a  suit  for  restitution 
of  conjugal  rights  {e).  The  costs  of  legal  advice  respecting  her 
marriage  settlement,  and  the  claims  of  tradesmen  for  goods  sup- 
plied, and  a  distress  levied  in  her  husband's  house  in  which  she 
had  been  left,  have  been  held  to  be  chargeable  against  him(/). 
But  the  costs  of  a  deed  of  separation  cannot  be  charged  against  Monej  lent  to 
the  husband  without  his  special  authority  (^). — The  husband  is  not  ^^®' 
liable  at  law  for  money  lent  to  his  wife,  though  borrowed  and 
applied  by  her  for  the  procuring  of  necessaries  for  which  she  might 
have  pledged  his  credit ;  or  to  the  payment  of  debts  previously 
incurred  for  such  necessaries  (A).  But  in  equity,  if  a  person  lends 
money  to  a  wife  to  procure  necessaries,  under  circumstances  in 
which  she  is  entitled  to  pledge  her  husband's  credit,  and  she 
expends  it  in  necessaries ;  or  if  a  person  pays  money  in  discharge 
of  debts  for  such  necessaries  for  which  the  husband  is  liable,  the 
husband  or  his  estate  may  be  charged  with  the  sums  so  lent  or 
paid  (t). 


{z)  Per  eur.  Bazeley  v.  Fordery  L.  R.  3 
Q.  B.  562 ;  37  L.  J.  Q.  B.  237  ;  see 
ante,  p.  382. 

(a)  Hunt  T.  De  Blaquierey  5  Bing.  650 ; 
see  Bazeley  v.  Forder^  supra;  B kite  v. 
Cuyler,  6  T.  R.  176. 

{b)  Bazeley  v.  Forder,  supra  ;  see  A  tkynt 
V.  Pearee,  2  C.  B.  N.  S.  763  ;  26  L.  J. 
C.  P.  252. 

{e)  Shepherd  v.  Mackwl,  3  Camp.  326 ; 
Grindell  y.  Godmond^  5  A.  &  E.  755 ;  6 
Ii.  J.  E.  B.  31. 

(d)  Turner  v.  Bookes^  10  A..  &  E.  47  ; 
8L.  J.  K.B.  211. 

L. 


(e)  Brotcn  y.  Aekroyd,  5  E.  &  B.  819 
25L.J.Q.B.193;  ReEooper,2'D.J.kB 
91 ;  33  L.  J.  C.  305  ;  Ottawayx.  Hamil- 
ton, 3  C.  P.  D.  393  ;  47  L.  J.  C.  P.  725 
Taylor  y.  Hailstone,  52  L.  J.  Q.  B.  101 
And  see  Harrison  v.  Harrisofi,  13  P.  D 
180 ;  58  L.  J.  P.  28. 

(/)   Wilson  y.  Ford,  L.  R.  3  Ex.  63  ; 
37  L.  J.  Ex.  60. 

(^)  Ladd  y.  Xynw,  2  M.  &  W.  265  ;  6 
L.  J.  Ex.  73. 

(h)  Knox  y.  Bushell,  3  C.  B.  N.  S.  334. 

(i)  Jenner  y.  Morris,  3  D.  F.  &  J.  45 ; 
30  L.  J.  C.  361 ;  Davidson  y.  Wood,   1 
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Pabt  II. 

Special 
authority. 


Batification 
by  hnsband. 


Credit  to 
wife  only. 


The  husband  may  give  a  special  authority  to  the  wife,  beyond 
the  presumptive  authority  incident  to  her  position ;  as  if  intrusted 
or  permitted  by  the  husband  to  carry  on  a  trade  or  business  on  his 
behalf,  she  would  have  all  the  authority  which  is  necessary  or  usual 
in  that  business ;  such  as  to  receive  or  pay  money  or  to  order  goods 
in  the  course  of  the  business  (k) ;  or  to  draw  and  indorse  bills  and 
notes  (/). 

A  husband  may  also  become  liable  upon  contracts  made  by  his 
wife,  in  excess  of  her  presumptive  authority,  if  he  subsequently 
ratifies  them  (m).  Thus  the  husband  may  become  liable  to  pay  for 
articles  ordered  by  his  wife,  without  authority,  if  he  sanctions  the 
use  of  them  ;  and  a  husband  may  be  taken  to  have  sanctioned  the 
use  of,  and  so  become  liable  for  articles  of  dress  or  jewellery  which 
his  wife  has  ordered  upon  his  credit,  by  seeing  her  wear  them  with- 
out disapproval  («).  So,  where  he  has  control  over  the  goods 
improperly  ordered  by  his  wife,  and  does  not  return  them  (o).  And 
he  may  ratify  the  purchase  of  goods  by  the  wife  conditionally  so 
that  the  condition  must  be  satisfied  in  order  to  charge  him  (p). 
The  husband  may  ratify  the  acceptance  or  indorsement  of  a  bill  by 
the  wife  in  her  own  name,  so  as  to  become  bound  by  it  (y).  And 
he  may  ratify  a  contract  made  by  the  wife  for  a  purchase  of  land 
by  taking  and  enjoying  the  possession  (r). 

Credit  may  be  given  to  the  wife  exclusively  of  the  husband,  who 
cannot  then  be  charged ;  as  where  a  tradesman  supplying  goods  to 
the  wife  takes  her  promissory  note  in  payment  (s).  The  fact  of 
making  out  the  account  of  goods  sold  to  the  wife  alone  in  her 
married  name,  which  is  a  usual  practice,  is  not  sufficient  to  show 
that  the  credit  is  given  to  her  exclusively  (t).  Where  a  married 
woman  has  authority  to  bind  her  husband,  she  is  presumed  to  intend 
to  do  so,  and  not  to  contract  on  her  own  account,  in  respect  of  her 


D.  J.  &  S.  465  ;  32  L.  J.  C.  400 ;  Deare 
V.  Soutten,  L.  R.  9  Eq.  161. 

(k)  Clifford  v.  Burton,  1  Bing.  199 ; 
Flummer  v.  Sellft,  3  N.  &  M.  422  ;  and 
see  Meredith  v.  Footner,  1 1  M.  &  W.  202 ; 
12  L.  J.  Ex.  183  ;  Offley  v.  Clay,  2  Man. 
&  G.  172. 

(0  Lord  T.  Hall,  8  C.  B.  627 ;  19  L.  J. 
0.  P.  47. 

{m)  See  ante,  p.  311. 

(n)  Montague  v.  Benedict,  3  B.  &  C. 
631  ;    Seaton  y.  Benedict,  5  Bing.  28  ; 


2  Sm.  L.  C.  463,  469. 

(o)  Waithman  v.  WaJcefield,  1  Camp. 
120. 

(p)  Holt  V.  Brien,  4  B.  &  Aid.  252. 

(q)  Prestwiek  v.  Marshall,  7  Bing.  665  ; 
Prince  v.  Brunatte,  1  Bing.  N,  C.  435  ; 
4  L.  J.  C.  P.  90. 

(r)  Millard  t.  Harvey,  34  Bear.  237. 

(«)  Metcalfe  v.  Shaw,  3  Camp.  22  ; 
Bentley  v.  Oriffn,  5  Taunt.  356. 

(0  Jewelmry  v.  Newbold,  26  L.  J.  Ex. 
247. 
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separate  estate  {u).    And  the  husband  may  be  chargeable,  though     p^^^JJ 
the  creditor  took  a  covenant  of  the  wife  and  the  security  of  a  third 
party  (x).    But  advances  made  to  a  married  woman,  living  apart 
from  her  husband  by  consent,  are  presumptively  a  charge  on  her 
separate  estate  (^). 

(tf)  JDwridton  r.  Wood,  1  D.  J.  ft  S.  (x)  WhiU  y.  Cuyler,  6  T.  R.  176. 

465  ;  82  L.  J.  0.  400.  «>)  -^"^'^  ^-  ^^^^^^^  ^^  ^'  ^' 

Of. 
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Pabt  II. 

Contract  with 
person  in 
state  of 
insanity. 


Contracts 
without 
notice  of 
insanity. 


Notice  of 
insanity. 


A  person  may  be  mentallj  afflicted  to  such  a  degree  as  to  be  in- 
capable of  understanding  an  agreement,  and  consequently  incap- 
able of  binding  himself  by  contract ;  and  if  a  person  enters  into 
an  agreement,  knowing  at  the  time  that  the  other  party  is  incapable 
of  understanding  it,  there  is  no  valid  contract ;  for  '^  unsoundness 
of  mind  would  be  a  good  defence  to  an  action  upon  a  contract,  if 
it  could  be  shown  that  the  defendant  was  pot  of  capacity  to  con- 
tract, and  the  plaintiff  knew  it "  (a). 

Where  a  person  contracts  with  another,  without  notice  of  any 
such  insanity  as  affects  his  capacity  to  contract,  the  contract  is 
valid  (b).  Thus  where  a  person  of  unsound  mind  and  incapable  of 
managing  his  own  affairs  bought  life  annuities  from  an  insurance 
company  in  the  ordinary  way  of  their  business,  without  notice  to 
the  company  of  the  insanity ;  it  was  held  that,  after  his  death  and 
consequent  termination  of  the  annuities,  his  representatives  could 
not  claim  to  set  aside  the  contract  upon  the  ground  of  the  insanity 
and  to  recover  back  the  amount  of  the  purchase-money  (c).  And 
where  a  person  who  was  in  fact  insane  contracted  to  purchase  an 
estate,  and  paid  a  deposit,  it  was  held  that  he  could  not  recover 
back  the  money  from  the  vendor,  who  had  no  knowledge  of  his  in- 
capacity, and  who  was  willing  to  complete  the  sale  (d). 

The  presimiption  is  in  favour  of  sanity,  and  the  burden  of  proof 
lies  upon  the  party  disputing  it  (e),     A  knowledge  of  the  insanity 


(fl)  Per  cur,  MoUofi  v.  CamrottXy  2  Ex. 
601 ;  18  L.  J.  Ex.  68. 

{b)  Imperial  Loan  Co,  v.  Stone^  (1892) 
1  Q.  B.  699  ;  61  L.  J.  Q,  B.  449. 

{c)  Molton  V.  CamroitXy  4  Ex.  17  :  18 
L.  J.  Ex.  366. 


(d)  Beavan  v.  M 'Donnelly  9  Ex.  309  ; 
23  L.  J.  Ex.  94. 

(<?)  Jacobs  T.  HiehardSf  18  Beav.  300 ; 
23  ti.  J.  C.  667  ;  Imperial  Loan  Co.  v. 
Stone,  (1892)  1  Q.  B.  699 ;  61  L.  J.  Q.  B. 
449. 
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of  a  person  may  be  imputed  from  the  insanity  being  of  a  notice-      Ch.  III. 

able  kind;  and  acts  and  conduct  occurring  before  or  after  the '. — - 

contract  may  show  it  to  be  of  that  kind  (/).  A  commission  of 
lunacy  finding  a  person  to  be  insane  from  a  certain  date  is  prhnd 
facie  evidence  of  the  insanity  as  against  a  person  charging  a  con- 
tract made  during  the  period  covered  by  the  finding ;  but,  being 
res  infer  alios  acta  as  regards  that  party,  it  is  not  conclusive  (g). —  Lucid 
A  contract  may  be  valid,  notwithstanding  notice  of  general  in- 
sanity, if  made  during  a  lucid  interval.  "  A  wiU  executed  during 
a  lucid  interval  has  been  held  valid  and  effectual  to  all  intents  and 
purposes  for  the  conveyance  of  real  and  personal  estate :  it  must 
be  the  same  as  to  contract  or  any  disposition  of  property  "  (h).  In 
the  case  of  insane  delusions  the  question  is  one  of  fact  and  degree, 
as  to  the  effect  in  inducing  the  contract  («). 

Contracts  are  not  in  general  invalidated  by  the  subsequent  in-  Inaanity 
sanity  of  one  of  the  parties  (J) ;  but  there  may  be  an  implied  to  c^ti^t. 
exception  of  performance  under  such  circumstances.  The  insanity 
of  a  principal  revokes  the  continued  authority  of  an  agent  to  con- 
tract on  his  behalf ;  but  a  contract  made  with  an  apparently  con- 
tinuing agent  by  a  party  having  no  notice  of  the  insanity  of 
the  principal  is  valid  (k).  Judgment  may  be  recovered  against  a 
lunatic  for  debts  incurred  before  the  lunacy,  and  a  charging  order 
obtained  upon  such  judgment,  which  will  charge  the  estate  of  the 
lunatic  after  his  death  in  priority  to  the  claim  of  the  representa- 
tives II). — ^A  contract  to  marry,  as  it  results  in  imposing  a  status  ConiraotBof 

Tw  ft. wi  ft,  cyfl 

upon  the  parties  which  they  cannot  enter  into  unless  sufficiently 
sane  to  understand  the  import  of  their  acts,  becomes  void  by  the 
insanity  of  one  of  the  parties,  because  it  is  then  impossible  of  per- 
formance ;  and  it  is  immaterial  whether  the  insanity  existed  at  the 
time  of  contracting,  and  whether  it  was  known  or  not  to  the  other 
party  (m).  A  marriage  duly  solemnised  between  competent  parties 
is  not  affected  by  the  subsequent  insanity  of  one  of  them ;  but 
proceedings  for  dissolution  of  marriage  upon  sufficient  grounds 


(/)  Beavan  t.  M'Jhnneliy  10  Ex.  184  ; 
23  L.  J.  Ex.  326. 

(j7)  Faulder  y.  Silk,  3  Camp.  126  ; 
Frost  ▼.  Bsavatiy  22  L.  J.  C.  638  ;  Camp- 
bell y.  Baoper,  3  Sm.  &  G.  163 ;  24  L.  J. 
G.  644  ;  and  see  Mliott  t.  Inos,  7  T>.  M. 
ft  G.  476  ;  26  L.  J.  G.  820  ;  Baldwyn  y. 
Smith,  (1900)  1  Gh.  688 ;  69  L.  J.  G. 
688 

(*)  Eall  V.  Warren,  9  Ves.  606. 


(i)  Ball  V.  Mannin,  3  Bli.  N.  S.  1  ; 
1  B.  &  Gl.  380  ;  4  E.  B.  1241 ;  6  E.  B. 
668  ;  Jenkitia  v.  Morria,  14  C.  D.  674. 

U)  See  Re  Pagani,  (1892)  1  Gh.  236. 

{k)  Drew  v.  Nunn,  4  Q.  B.  D.  661  ; 
48  L.  J.  Q.  B.  691. 

(I)  Be  Leaveeley,  (1891)  2  Ch.  1 ;  60 
L.  J.  G.  386  ;  see  ante,  p.  108. 

(m)  Durham  v.  Durham;  Munter  v. 
Edney;  Cannon  v.  Smalley,  10  P.  D.  80. 
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Fast  II.      may  be  brought  and  proseouted  against  a  party  who  haB  become 
insane  since  the  marriage  and  before  the  proceedings  commenced  (n) . 


Necessaries 
supplied 
during 
insanity. 


Necessnries 
charged 
against 
estate. 


A  lunatic  or  his  estate  may  be  charged  for  necessaries  supplied  to 
him  suitable  to  his  estate  and  condition,  notwithstanding  notice  of 
iis  incapacity  (o)  ;  and  the  maintenance  of  his  wife  is  a  necessary 
for  which  he  may  be  charged  {p).  The  costs  of  a  commission  of 
lunacy  were  held  to  constitute  a  valid  debt  as  having  been  expended 
for  the  necessary  protection  of  his  person  and  property  {q) ;  in- 
cluding the  costs  of  a  medical  witness  called  to  prove  his  sanity  (r). 
Such  commission  may  be  necessary  and  the  costs  charged  against 
him,  although  he  is  found  by  the  inquisition  to  be  of  sound 
mind  («). — A  claim  for  necessaries  supplied  to  a  limatio  is  allowed 
by  the  court  as  a  debt  chargeable  against  his  estate  during  his  life ; 
and  as  a  debt  payable  in  due  course  of  administration  after  his 
death  {t)  ;  but  subject  to  the  limitation  of  having  accrued  due 
within  six  years,  in  analogy  with  a  legal  debt  (u).  The  expenses 
of  necessaries  supplied  gratuitously  and  without  intention  of  claim- 
ing repayment  are  not  recoverable  (;r).  The  court  in  managing  the 
estate  of  a  lunatic  allows  debts  for  past  maintenance  of  the  lunatic, 
his  wife  and  children  to  be  paid  in  full  in  priority  to  other  cre- 
ditors (y). 


EflFect  of 
insanity  in 
equity. 


The  principles  of  equity  as  to  the  validity  of  contracts  with  a 
person  in  a  state  of  mental  insanity  are,  in  general,  the  same  as  at 
law  (s).  The  mere  fact  of  one  of  the  parties  to  the  contract  being 
insane  is  no  ground  in  equity  for  setting  aside  the  contract,  or  for 
refusing  the  ordinary  equitable  remedies,  unless  the  other  party  has 
had  notice  of  the  insanity  and  derives  an  inequitable  advantage 


(n)  Mordaunt  v.  Monerieff^^  L.  B.  2 
H.  li.  So.  374 ;  43  L.  J.  P.  49 ;  Baker 
V.  Baker,  6  P.  D.  12 ;  49  L.  J.  P.  83 ; 
Yarrow  v.  Yarrow,  (1892)  P.  82;  61 
L.  J.  P.  69. 

(o)  Baxter  v,  Portimouthy  6  B.  &  C. 
170 ;  Re  Gibson,  L.  R.  7  Oh.  62  ;  E» 
Rhodes,  44  C.  D.  94 ;  59  L.  J.  C.  298. 

{p)  Read  v.  Legard,  6  Ex.  636;  20 
L.  J.  Ex.  309. 

{q)  Williams  v*.  Wcnlworth,  5  Beav. 
325;  i?<?ircam,  10 CD.  662;  48L.J.O. 
190. 

(r)  Brockwell  v.  Bullock,  22  Q.  B.  D. 
567  ;  68  L.  J.  Q.  B.  289. 

(a)  Re  Catheart,  (1892)  1  Ch.  649 ;  61 


L.  J.  C.  99;  (1893)  1  Ch.  466;  62 
L.  J.  C.  320. 

(0  Re  MarmanU  Trust,  8  C.  D.  266 ; 
see  Re  Barlow's  Will,  36  C.  D.  287 ;  66 
L.  J.  C.  881  ;  Re  Silva's  Trusts,  67 
L.J.  C.  281. 

(m)  Re  Weaver,  21  C.  D.  616  ;  Re 
Earris,  49  L.  J.  C.  327 ;  bgq  Re  Gibson, 
L.  R.  7  Ch.  62 ;  Re  Watson,  (1899)  1  Ch. 
72  ;  68  L.  J.  C.  21. 

{x)  Re  Rhodes,  44  C.  D.  94  ;  69  L.  J.  C. 
298 

(y)  Re  Fink,  23  C.  D.  677  ;  62  L.  J.  C. 
674. 

(c)  Per  eur,  Osmond  v.  Fitzroy,  3 
P.  Wms.  130. 
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from  it  (a).  A  sale  or  mortgage  of  land  completed  by  a  conveyance 
may  be  unimpeachable,  though  the  vendor  or  mortgagor  was  in  fact 
a  lunatic  at  the  time  of  executing  it ;  and  the  mortgagee  would 
be  entitled  to  foreclose  the  mortgage  against  the  lunatic  or  his 
representative  (b). — So  the  insanity  of  a  contracting  party  is 
no  ground  of  objection  to  a  decree  for  specific  performance 
against  him,  provided  the  contract  be  otherwise  valid  and 
capable  of  specific  performance  {c)  ;  and  by  order  of  the  court 
the  committee  of  a  lunatic  may  give  a  discharge  for  the  pur- 
chase-money and  execute  a  conveyance  in  performance  of  a  con- 
tract by  the  lunatic  for  the  sale  or  disposal  of  land  {d).  In  some 
eases  the  court  carries  out  the  intended  gifts  of  a  person  who 
has  been  prevented  by  supervening  lunacy,  as  in  the  case  of  a  gift 
made  by  a  person  and  secured  by  a  voluntary  promissory  note,  who 
afterwards  became  lunatic,  and  the  court  ordered  payment  of  note 
out  of  his  estate  (e).  So  the  court  may  continue  his  subscriptions 
to  charitable  institutions  (/). 


Ch.  III. 

Sect.  IV. 


A  person  who  has  deprived  himself  of  reason  by  intoxication  is  Contract  with 
in  a  condition,  as  regards  the  capacity  of  contracting,  analogous  to  ^^of"^ 
that  of  mental  insanity,  and  the  same  rules  may  in  general  be  intoxication, 
applied ;  he  is  "  tion  compos  mentis  by  his  own  act "  {g).  If  a  person 
enters  into  an  agreement  with  another,  knowing  him  to  be  then  so 
far  intoxicated  as  to  be  incapable  of  understanding  the  matter  of 
the  agreement,  the  contract  is  voidable  by  the  party  so  incapaci- 
tated {h).     But  a  person  cannot  avoid  his  own  agreement  merely 
upon  the  ground  of  the  intoxication  of  the  other  party  with  whom 
he  has  contracted ;  and  if  the  latter  after  becoming  sober  ratifies 
the  agreement,  it  becomes  binding  on  both  sides  (i).     A  court  of 
equity  will  not  set  aside  a  contract  at  the  instance  of  a  party 
merely  upon  the  ground  that  he  was  intoxicated  when  he  made  it. 


(a)  men  V.  Jforfey,  9  Ves.  478 ;  Hall 
V.  Warren,  9  Ves.  605  ;  Selby  v.  Jaekaon, 
6  Boav.  192 ;  Campbell  v.  Hooper^  3 
Sm.  &  Gif.  153  ;  24  L.  J.  C.  644.  And 
see  Elliott  v.  Ince,  7  D.  M.  &  G.  475 ; 
26  L.  J.  C.  820. 

{b)  Friee  v.  BerringtoHf  3  Mac.  &  G. 
486  ;  Campbell  v.  Hooper y  supra. 

{e)  Hall  V.  Warren^  9  Ves.  605 ;  eee 
Frott  T.  Beavan,  22  L.  J.  C.  638. 

(d)  See  Cowper  v.  Harmer^  57  L.  J.  C. 
460. 


((?)  Re  Whiiaher,  42  C.  D.  119  ;  68 
L.  J.  C.  487. 

(/)  Cotton,  L.  J.,  He  JThi taker,  aupra, 
Cp.  Re  Walker,  (1901)  1  Ch.  879;  70 
L.  J.  0.  417. 

(^)  Beverley* 8  eaee,  4  Co.  124  b. 

(A)  Gore  v.  Gibson,  13  M.  &  W.  623  ; 
14  li.  J.  Ex.  161  ;  Butler  v.  MulvihUL 
iBUgh,  137;  4  E.  R.  49. 

(i)  Matthews  v.  Baxter,  L.  R.  8  Ex. 
132  ;  42  L.  J.  Ex.  73. 
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where  it  does  not  appear  that  the  other  party  induoed  the  intozi-i 
cation,  or  took  advantage  of  it  to  obtain  the  agreement  (k).  Nor 
under  Buoh  oircumstanoes  can  a  party  in  general  reriat  speoifio 
performance  (/). — ^A  person  in  a  state  of  intoxication  may  render 
himself  liable  by  an  implied  contract  to  pay  for  necessaries 
supplied,  or  necessary  services  rendered  to  him,  whilst  in  that 
state  (w). 


(Ar)  Cooke  v.  Clauworth^   18  Ves.   12; 
Say  V.  Barwiekf  1  Ves.  &  B.  195. 

(/)  Lightfoot  v.  Heron,  3  Y.  &  C.  Ex. 


586  ;   Shaw  t.  Thaekray,  I  Sm.  &  G. 
637. 
(m)  Per  eur.  Gore  v.  Oibtotif  supra. 
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Corporations — capacity  of  contractmg 409 

Contracts  ultra  viret — eng^aging  in  other  business  — railway  com- 
panies— ^borrowing  powers — debentures — ^bills  of  exchange  ....  410 

Gkneral  rule  requiring  common  seal — exceptions  to  rule  413 

Chum  of  corporation  upon  executed  consideration — use  and  occu- 
pation of  land — liability  for  executed  consideration— effect  of 
part  performance  in  equity 415 

Forms  of  contracting  by  statute^Companies  Acts — ^Public  Health 
Act    ..., 417 

Contracts  in  corporate  name — actions  in  corporate  name— actions 
by  members  of  corporation 418 

Agents  of  corporations — majority  of  members — directors  of  com- 
pany  ,  419 

Notice  of  powers  of  company — of  authority  of  directors — of  pro- 
ceedings of  company 420 

Batification  of  imauthorised  contracts — liability  of  directors  for 
unauthorised  contracts 421 

Contracts  of  promoters  of  companies — preliminary  expenses    ....  423 

A  corporation  is  an  artificial  person  created  by  law,  having  Corporation, 
perpetual  succession,  a  distinctive  name,  and  a  common  seal  (a). 
A  corporation  may  be  properly  described  by  the  word  "person"  (b). 
— ^A  corporation  is  constituted  for  some  special  purpose  for  which  Capacity  to 
only  it  exists  ;  and  the  capacity  of  the  corporation,  if  not  expressly  °°^*"^°*- 
defined  and  limited  by  the  terms  of  its  constitution,  is  impliedly 
defined  and  limited  by  the  purpose  of  its  existence,  to  which  its 
funds  are  exclusively  applicable  (c).    Accordingly  if  on  the  true 
construction  of  a  statute  creating  a  corporation  it  appears  to  be  the 
intention  of  the  legislature,  expressed  or  implied,  that  the  corpora- 
tion shall  not  enter  into  a  particular  contract,  every  court,  whether 
of  law  or  equity,  is  boimd  to  treat  a  contract  entered  into  contrary 
to  the  enactment  as  illegal  and  void,  and  incapable  of  being 
ratified  (d).     It  is  also  beyond  the  powers  of  a  corporation  or 

ia)  1  Blackst.  Com.  467.  (d)  Athbury  Ry,    Car.    Co.  ▼.  Miehet 

[h)  Fharmaeeutieal  Soe,  v.  London  Sup-  L.  R.  7  H.  L.  663  ;  44  L.  J.  Ex.  186  ; 

ply  Am8,,  5  Ap.  Ca.  867  ;  49  L.  J.  Q.  B.  AU.-Gen.  ▼.  O.  E.  By.,  5  Ap.  Ca.  473 ; 

736;  Jte  JeffcochU  Trusts,  61  L.  J.  C.  49  L.  J.  C.  646;   Wenlock  y.  River  Dee 

507.    See  Conyeyancing  Act,  1881,  s.  2 ;  Co.,  10  Ap.  Ca.  364  ;  64  L.  J.  C.  677 ; 

Interpretation  Act,  1889,  s.  19.  Davis  t.  Leicester  Corp.,  (1894)   2  Ch. 

(e)  Reg.  y.  Reed,  6  Q.  B.  D.  483  ;  49  208  ;    63  L.   J.  C.  440  ;    Att.-Gen.   y. 

Ij.  J.  Q,.B.  too,  Newcastle  v.Att.'Qen.,  London   C.   C,   (1901)    1    Ch.   781;    70 

(1892)  A.  C.  668 ;  62  L.  J.  Q.  B.  72.        •  L.  J.  C.  867* 
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PA.ET  II.  company  to  contract  not  to  use  the  powers  with  which  they  are 
invested,  presumptively  for  the  public  good ;  as  a  power  for  the 
compulsory  purchase  of  land  (<?). 


Contracts 
ultra  vires. 


Company 
engaging  in 
other  busi- 
ness. 


A  contract  which  is  beyond  the  power  and  capacity  of  the  corpo- 
ration, is  described  as  being  ultra  vireSy  and  is  void  (/).  And  any 
individual  member  of  a  corporate  body  may  appeal  to  the  court  to 
restrain  the  application  of  the  corporate  funds  to  any  contract  or 
purpose  which  is  ultra  vireSy  though  a  majority  of  members  are  in 
favour  of  such  application  {g),  A  resolution  of  directors  which  is 
ultra  vires  is  simply  void,  and  those  directors  who  act  upon  it 
become  personally  liable  for  the  consequences  (A). — ^A  company 
constituted  for  a  specified  business  has  no  power  or  capacity  to 
engage  in  any  other  business  or  employ  their  property  for  any 
other  purpose  than  their  own  specified  business  {i) ;  and  if  a  com- 
pany can  no  longer  carry  on  its  legitimate  business  or  abandons  its 
legitimate  business  to  carry  on  a  business  which  is  ultra  vireSy  a 
shareholder  may  claim  to  have  the  company  wound  up  (A-).  A 
company  incorporated  for  the  purpose  of  mining  and  selling  copper 
ore  were  held  incapable  of  dealing  in  iron  ;  and  a  contract  for  the 
manufacture  and  delivery  of  iron  rails  was  held  void,  because  not 
within  the  scope  of  their  business  (l),  A  company  constituted  for 
the  purpose  of  carrying  on  the  business  of  "  mechanical  engineers 
and  general  contractors,"  was  held  to  be  restricted  to  business  and 
contracts  of  a  mechanical  kind,  and  therefore  incapable  of  contract- 
ing for  the  purchase  of  a  concession  and  for  providing  funds  for  a 
foreign  railway  (m).  So  generally  it  is  ultra  mres  for  a  company 
to  contract  for  the  purchase  of  the  business  and  goodwill  of 
another  company  (n) ;  or  to  buy  shares  and  become  a  shareholder 


{e)  Ayr  Harbour  ▼.  Osicaldf  8  Ap.  Ca. 
623. 

(/)  Shrewsbtin/  ^  B.  Bij.  y.L.^N.  W. 
ie.y..  6  H.  L.  C.  113  ;  26  L.  J.  C.  482  ; 
10  E.  R.  1237;  AshburyRy.  Car.  Co,  v. 
Rickey  supra;  Alt.- Gen.  v.  G.  E,  Ry,, 
supra. 

{ff)  Clinch  V.  Financial  Corp.,  L.  R.  4 
Ch.  117;  38  L.  J.  C.  1;  PickcHng  v. 
Stephenson,  L.  R.  14  Eq.  322 ;  41  L.  J.  C. 
493  ;  Holmes  v.  Newcastle  Abattoir  Co.,  1 
C.  D.  682  ;  46  L.  J.  C.  383. 

(A)  Culleme  \.  London  and  Suburban 
By.  Soc.,  26  Q.  B.  D.  485;  69  L.  J. 
Q.  B.  525. 

(»)  Fsatherstonhaugh  v.  Lee  Moor  Co., 
L.  R.  I  Eq.  318  ;  36  L.  J.  0.  84 ;  Mann 


V.  Edinburgh  Tramways,  (1893)  A,  C.  69 ; 
62  L.  J.  P.  C.  74 ;  see  Stephifis  v.  Mysore 
Reefs,  71  L.  J.  C.  295  ;  (1902)  1  Ch.  745. 

{k)  Re  German  BaU  Coffee  Co.,  20  C.  D. 
169  ;  51  L.  J.  C.  664 ;  Re  Crown  Bank, 
44  C.  D.  634 ;  69  L.  J.  C.  739.  And 
see  Cotton  y.  Imperial  and  Foreign  Corp., 
(1892)  3  Ch.  454  ;  61  L.  J.  C.  684. 

(/)  Copper  Miners^  Co.  r.  Fox,  16  Q.  B. 
229;  20  L.J.  Q.  B.  174. 

(m)  Ashbury  Carriage  Co.  v.  Riche, 
L.  R.  7  H.  L.  663  ;  44  L.  J.  Ex.  186. 

(n)  Clinch  t.  Financial  Corp.,  Ii.  R.  4 
Ch.  117;  88  L.  J.  C.  1;  Staee's  case, 
L.  R.  4  Ch.  682;  Ernest  v.  NiehoUs,  6 
H.  L.  0.  401 ;  10  E.  R.  1361. 
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in  another  oompanj,  unless  authorised  to  do  so  by  its  constitu-      Ch.  III. 
tion  (o).      And  a  power  of  "  investing  in  securities "  does  not 


authorise  taking  shares  for  the  purpose  of  engaging  in  another 
business  (p). 

Upon  the  same  principle  it  is  ultra  vires  for  an  ordinary  railway  Railway 
oompany,  having  no  special  powers  for  the  purpose,  to  trade  in  ^"^P^^y- 
oocds  {q)  ;  or  to  trade  with  steamships  to  a  foreign  port  (r) ;  or  to 
take  a  lease  of  another  line  {a) ;  or  to  pay  the  costs  of  obtaining  an 
Act  for  another  line  (t).  But  a  railway  company  which  has  taken 
land  is  entitled  to  use  it  for  such  other  purposes  as  do  not  interfere 
with  the  objects  for  which  the  company  was  established  (u). 

A  corporation  has  no  power  of  borrowing  money,  unless  Borrowing 
expressly  or  impliedly  given  in  its  constitution ;  thus  a  school  P<>ver. 
board,  having  power  to  raise  money  by  rates,  has  no  power  of  bor- 
rowing (x).  And  a  benefit  building  society  has  no  power  of 
borrowing  unless  given  by  special  rule  of  the  society  {»/).  A  com- 
pany constituted  for  commercial  or  trading  purposes,  involving  the 
use  of  money  and  credit,  is  impliedly  invested  with  power  to 
borrow  money  for  the  reasonable  requirements  of  the  business  (2). 
But  an  express  power  given  of  borrowing  to  a  limited  amount 
excludes  the  implication  of  any  greater  power  (a).  A  loan  made  to 
a  corporation  or  company  having  no  borrowing  power,  or  in  excess 
of  their  borrowing  power,  is  void ;  as  the  lender  is  in  general  boimd 
to  inquire  into  the  extent  of  the  borrowing  powers  (6).  And  a 
security  given  for  such  loan  under  the  seal  of  the  corporation  is 
also  Yoid  (c).    But  where  a  loan  made  to  a  corporation  or  company 


(0)  JU  BarnetTt  Bank  Co.,  L.  R.  3  Ch. 
105 ;  37  L.  J.  C.  81 ;  JEx  p.  ^yal  Bank 
of  India,  L.  R.  4  Ch.  252 ;  Re  European 
Soe.  Acta,  8  C.  D.  679 ;  48  L.  J.  C.  118 ; 
see  G.  B.  By.  v.  Tttmer^  L.  R,  8  Ch. 
149  ;  42  L.  J.  C.  83. 

{p)  Joint  Stock  Discount  Co,  v.  Brown, 
L.  R.  8  £q.  381. 

{q)  Att,-Gen,  v.  O.  JV.  J?y.,  1  Dr.  & Sm. 
164  ;  29  L.  J.  C.  794. 

(r)  Coiman  v.  Eastern  Co.  By,,  10 
Bear.  1 ;  16  L.  J.  C.  73  ;  see  South 
Wales  By.  v.  Bedmond,  10  C.  B.  N.  S. 
676. 

(«)  Etut  Anglian  By.  v.  Eastern  Co, 
By.,  11  C.  B.  775 ;  21  L.  J.  C.  P.  23  ; 
and  see  South  Yorkshire  By.  v.  6.  N.  By., 
9  Ex.  55  ;  22  L.  J.  Ex.  305  ;  Midland 
By.  ▼.  G.  W.  By.,  L.  R.  8  Ch.  841  ;  42 
L.  J.  C.  438 ;  Att.-Gen.  v.  G.  E.  By., 
5  Ap.  Ca.  473  ;  49  L.  J.  C.  546. 


(0  Maegregor  v.  Deal  By,,  18  Q.  B. 
618  :  22  L.  J,  Q.  B.  69. 

(u)  Foster  v.  L.  C.  ^  D.  By.,  (1895) 
1  Q.  B.  711 ;  64  L.  J.  Q.  B.  65. 

{x)  Beg.  V.  Beed,  5  Q.  B.  D.  483 ;  49 
L.  J.  Q.  B.  600. 

(.v)  Murray  v.  Scott,  9  Ap.  Ca.  619 ; 
53  L.  J.  C.  745 ;  Brooks  v.  Blackburn 

B,  S.,9  Ap.  Ca.  857  ;  64  L.  J.  C.  376. 
See  Be  Mutual  Aid  B.  S.,  30  C.  D.  434  ; 
55  L.J.  C.  111. 

(z)  General  Auction  Co.  v.  Smith,  (1891) 
8Ch.  432;  60  L.  J.  C.  723. 

(a)  Chapleo  v.  Brunswick B,  S.f^Q.B. 
D.  696  ;  50  L.  J.  Q.  B.  372  ;  JTeulock  v. 
Biver  Dee  Co.,  10  Ap.  Ca.  354  ;  57  L.  J. 

C.  946  ;  see  S.  C,  38  C.  D.  534  ;  57 
L.  J.  C.  946. 


(b)  Chapleo  v.  Brufiswick  B^S.j^aupra, 
(tf)  Ex  p.  Watson,  ~-   '"    ~    "^ 
57  L.  J.  Q.  B.  609. 


Watson,  21  Q.  B.  D.  301  ; 


412 


CAPACITY  OF  PAKTIES. 


Past  II. 


Exercise  of 

borrowing 

power. 


Bebentures. 


having  no  borrowing  power  or  in  excess  of  the  borrowing  power 
has  been  in  fact  expended  in  discharging  debts  and  legal  liabilities, 
the  lender  is  entitled  in  equity  to  be  subrogated  to  the  claims  of 
the  creditors  who  have  been  paid  with  his  money,  and  to  charge 
the  corporation  in  their  place  ;  he  may  charge  the  amount  of  the 
debts  so  paid  as  money  paid  for  the  corporation  at  their  request  (rf) ; 
and  he  is  also  entitled  to  the  securities  which  the  paid  o£E  creditors 
held  (e). — A  corporation  or  company  having  borrowing  power  may 
exercise  it  by  moi'tgage  of  their  property  and  rights  (/) ;  or  by 
deposit  of  title  deeds  (g) ;  or  by  giving  a  bill  of  sale  (A) ;  or  by 
overdrawing  their  banting  account  («) ;  or  by  mortgaging  their  un- 
called capital,  under  a  power  to  that  effect  (A;). — A  corporation  or 
company  may  also  exercise  its  borrowing  power  by  issuing  deben- 
tures or  mortgages  operating  as  a  charge  upon  the  undertaking 
and  all  its  current  property,  in  priority  over  general  creditors  (/) ; 
but  may  reserve  the  power  to  dispose  of  the  property  in  the  ordi- 
nary course  of  carrying  on  the  business,  or  to  give  specific  charges 
upon  it,  in  priority  to  the  claim  of  the  debenture  holders  (w).  A 
company  with  borrowing  power  may  issue  debentures  at  a  dis- 
count (n) ;  and  may  issue  debentures  or  give  mortgages  as  security 
for  a  past  debt  (o) .  A  company  may  thus  pay  contractors  and  other 
creditors  for  worksdone  and  services  rendered  in  the  execution  of  their 
undertaking  by  giving  bonds  or  debentures  in  acknowledgment  of 
the  amoimt  of  their  debts,  upon  which  the  creditors  may  raise  money 
in  payment ;  and  the  assignees  of  such  bonds  will  stand  in  place  of 
the  creditors  in  respect  of  the  amount  of  debt  discharged  (p).  But 
so  far  as  such  bonds  or  debentures  or  any  other  securities  of  a  like 
kind  are  not  supported  by  bond  fide  debts  legitimately  incurred, 


(d)  Wmloek  v.  J^iver  Bee  Co,y  19  Q.  B 
D.  165 ;  56  L.  J.  Q.  B.  589 ;  see  ante 
p.  44. 

(e)  Neath  B.  S,  v.  Lttee,  43  0.  D.  168 
49  L.  J.  C.  3. 

(/)  Australian  Clipper  Co.  v.  Mauntey 
4  K.  &  J.  733  ;  27  L.  J.  C.  729. 

{a)  Re  Patent  File  Co,^  L.  R.  6  Cb.  83 
401i.  J.  0.  190. 

{h)  Sheare  v.  Jacob,  L.  R  1  0.  P.  613 
35L.  J.  0.  P  241. 

(t)  Brooks  V.  Blackburn  B.  S.,  9  Ap. 
Ca.  857  ;  54  L.  J.  C.  376. 

(k)  Howard  v.  Patent  Ivory  Co.,  38 
C.  D.  166 ;  67  L.  J.  C.  878 ;  Be  Pyle 
Works,  (1891)  1  Cb.  173  :  60  L.  J.  C. 
114. 


(/)  Bjs  General  South  American  Co. 
2  C.  D.  337 ;  Be  Opera  Co.,  (1891)  3  Ch. 
260  ;  60  L.  J.  C.  839. 

(m)  Be  Florence  Zand  Co.,  10  C.  D. 
530 ;  48  L.  J.  C.  137 ;  Be  MamiUon's 
Ironworks,  12  0.  D.  707 ;  see  28  &  29 
Vict.  0.  78  ;  33  &  34  Vict.  c.  20. 

(«)  CampbeWs  ease,  4  C.  D.  47  ;  WM 
V.  Shropshire  Bys.,  (1893)  3  Ch.  307 ;  63 
L.  J.  C.  80. 

(o)  Be  Patent  File  Co.,  supra. 

(p)  Be  Cork  ^  Toughal  By.,  L.  R.  4 
Cb.  748 ;  39  L.  J.  C.  277 ;  see  Portsea 
Island  B.  S.  v.  Barclay,  (1895)  2  Cb. 
298 ;  64  L.  J.  C.  679 ;  and  see  ante, 
p.  45. 
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they  are  not  valid  in  law  or  equity  unless  issued  in  exercise  of      Ch.  ni. 
legal  borrowing  power  (q),  "^' 


A  corporation  or  company  constituted  for  commercial  or  trading  Bjug  ^f 
purposes  may  have,  aa  a  necessary  incident  of  such  purposes,  the  ©^tchange. 
implied  power  of  drawing  and  accepting  bills  of  exchange  and 
promissory  notes  in  the  ordinary  form  (r).    But  no  such  power  is 
incident  to  an  ordinary  railway  company  (a) ;  or  to  a  waterworks 
company  {t) ;  or  to  a  cemetery  company  (u). 


By  a  general  rule  of  common  law  a  corporation  can  bind  itself  General  role 
to  a  contract  only  by  a  deed  or  writing  imder  the  common  seal  {x).  ^^^^  *^® 
The  affixing  of  the  seal  primd  facie  imports  the  formal  act  of  seal, 
delivery  which  is  required  in  the  execution  of  a  deed  by  a  natural 
person;  but  the  seal  may  be  affixed  conditionally  in  a  manner 
analogous  to  the  delivery  of  a  deed  as  an  escrow  (y). — The  Com- 
panies Seals  Act,  1864,  s.  1,  enables  any  company  under  the  Com- 
panies Act,  1862,  transacting  business  abroad,  to  have  an  official 
seal  for  use  in  any  place  out  of  the  United  Kingdom ;  and  sect.  3, 
to  appoint  an  agent  under  the  common  seal  to  affix  such  official 
seal  to  any  deed,  contract,  or  instrument. 

Exceptions  occur  to  the  above  general  rule,  by  reason  of  the  Exoeptlona 
particular  purpose  and  constitution  of  the  corporation,  or  upon  the  ^  "^®" 
general  ground  of  convenience  and  necessity. — A  corporation  or  Contracts  by- 
company  constituted  for  the  purpose  of  carrying  on  a  trade  or  p^JwSoxw?'" 
business  may  make  the  contracts  required  in  the  course  of  business 
in  the  usual  form  of  such  contracts,  without  the  corporate  seal :  as 
a  contract  of  a  colliery  company  for  the  erection  of  pumping 
machinery  («)  ;  a  contract  with  a  gas  company  for  the  supply  of 
gas  meters  (a),  or  to  supply  gas  to  customers  (b)  ;  a  contract  of  a 
telegraph  company  with  an  agent  for  sending  messages  upon  com- 
mission (c) ;  a  contract  by  a  navigation  company  for  the  supply  of 


(q)  Chambers  v.  Manchester  ^  Milford 
J?y.,  5  B.  &  S.  588 ;  33  L.  J.  Q.  B.  268  ; 
flee  Fountaine  v.  Cartnarthen  Ry.f  L.  R.  5 
Eq.  316;  37  L.  J.  C.  429. 

(r)  Fer  eur.  East  London  Waterworks 
T.  Bailey,  4  Bing.  288. 

{s\  Bateman  v.  Mid- Wales  Hf/.,  L.  B. 
1  C.  P.  .499 ;  36  L.  J.  C.  206 ;  see 
Feruvian  By.  Co.  v.  Thames  Int,  Co., 
L.  R.  2  Ch.  617  ;  36  L.  J.  C.  864  ;  and 
flee  7  &  8  Yiot.  o.  19. 

{t)  Broughton  v.  Manchester  Water' 
w&rki,  3  B.  &  Aid.  1. 


(u)  Steele  v.  Harmer,  14  M.  &  W.  831. 
{X)  1  Blackst.  Com.  476. 
\y)  Derby  Canal  Co.  v.  Wihnotj  9  East, 
360  ;  see  ante^  p.  89. 

(z)  South  of  Ireland  Colliery  v.  Waddle^ 
L.  R.  4  C.  P.  617 ;  38  L.  J.  C.  P.  338. 

[a]  Beverley    v.    Lincoln    Gas    Co.^    6 
A.  &  E.  829 ;  7  L.  J.  Q.  B.  113. 

{b)  Church    V.    Imperial    Gas    Co.,    6 
A.  &  E.  846  ;  7  L.  J.  Q.  B.  118. 

(tf)  Eeuter  v.  Eketrxe  Tel.  Co.y  6  E.  &  B. 
341 ;  26  L.  J.  Q.  B.  46. 
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Exceptions 
of  necessitj. 


PabtII.  provisions  for  ships  (c?),  or  for  bringing  home  an  unseaworthy 
ship  {e) ;  a  contract  of  a  railway  company  for  the  supply  of  iron 
rails  (/) ;  but  a  contract  for  making  material  alterations  on  their 
line  in  order  to  adapt  it  to  a  different  system  of  locomotion  was 
held  to  require  the  seal  of  the  company  (g).  And  a  contract  with 
the  London  Dock  Company  for  cleansing  their  docks  was  held  to 
be  a  contract  not  within  the  ordinary  scope  of  their  business,  and 
therefore  to  require  a  seal  (h). 

Exceptions  are  also  made  where  it  becomes  practically  necessary 
to  dispense  with  the  common  seal ;  by  reason  of  the  slight  import- 
ance or  frequent  recurrence  or  immediate  urgency  of  the  occasion, 
not  admitting  of  such  formality  (t).  The  guardians  of  a  poor 
law  union  may  contract  by  parol  for  the  ordinary  provisions  and 
necessaries  for  the  workhouse,  and  for  the  ordinary  work  and 
materials  required  about  the  building  {k) ;  also  for  the  services  of 
an  accountant  to  audit  the  accounts  of  the  union  (/).  But  it  was 
held  that  the  guardians  were  not  liable  except  under  seal  for  extra 
work  under  a  contract  to  build  the  workhouse,  though  the  work  was 
ordered  by  the  architect  and  accepted  by  the  guardians  (m) ;  nor 
for  the  costs  of  a  survey  and  map  of  a  parish  made  by  their 
order  (n).  A  municipal  corporation,  possessed  of  a  dock  for  the 
use  of  the  public  to  repair  ships  were  held  to  be  capable  of  letting 
the  use  of  the  dock  according  to  the  regulations  without  the  cor- 
porate seal  (o).  But  a  municipal  corporation  cannot  contract  with- 
out seal  to  let  the  tolls  of  a  market  (jt>) ;  or  for  the  erection  of 
Enffaffement  building  improvements  in  the  borough  (q). — A  corporation  may 
of  servants,  engage  a  servant  for  common  services,  in  the  usual  manner  without 
agents.  Seal ;  and  may  appoint  a  bailiff  to  distrain  without  seal  (r).     So 

railway  companies  are   empowered  to  employ  managers,  clerks. 


{d)  Australian  Mail  Co.  t.  Marzettiy  1 1 
Ex.  228  ;  24  L.  J.  Ex.  273. 

U)  Henderson  y.  Australian  Mail  Co.y 
5  E.  &  B.  409 ;  24  L.  J.  Q.  B.  322. 

(/)  2^  Contract  Corporation,  L.  R.  8 
Eq.  14. 

{ff)  DiggU  v.  London  and  Blackwall  Ry. , 
5  Ex.  442 ;  19  L.  J.  Ex.  308. 

{h)  London  Dock  Co.  y.  Sinnot,  8  E.  &  B. 
347;  27  L.J.  Q.  B.  129. 

(i)  Per  cur,  Ludlow  y.  Charltmiy  6 
M.  &  W.  822 ;  10  L.  J.  C.  P.  76 ;  Austin 
y.  Bethnal  Green,  L.  R.  9  0.  P.  94 ;  43 
L.  J.  C.  P.  100. 

{k)  Sandars  y.  St.  Neots  Union,  8  Q.  B. 
810  ;  16  L.  J.  M.  O.  104  ;  Clarke  y. 
Cuek/hld,  21  L.  J.  Q.  B.  349  ;  Nicholson 


y.  Bradjield,  L.  R.  1  Q.  B.  620  ;  36  L.  J. 
Q.  B.  176. 

{I)  ffaiffh  V.  North  Brierley,  E.  B.  & 
E.  873  ;  28  L.  J.  Q.  B.  62. 

(m)  Lamprell  y.  Billerieay,  3  Ex.  283  ; 
18  L.  J.  Ex.  282. 

(w)  Paine  y.  Strand,  8  Q.  B.  326 ;  15 
L.  J.  M.  C.  89. 

(o)  Wells  V.  Kingston-upon-Hull,  L.  R. 
10  C.  P.  402  ;  44  L.  J.  C.  P.  257. 

{p)  Kidderminster  y.  Hardtciek,  Ij,  R. 
9  Ex.  13;  43  L.  J.  Ex.  9.      * 

{q)  LttdloiP  V.  Charlton,  6  M.  &  W. 
815  ;  10  L.  J.  C.  P.  75. 

(r)  Smith  y.  Birmingham  Qas  Co.,  1  A. 
&  E.  526  ;  8  L.  J.  K.  B.  165. 
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Ch.  III. 
Sect.  V. 


workmen,  and  servants,  for  their  ordinary  business  without  oon- 
tracting  under  seal  (s).  The  appointment  of  the  clerk  to  a  board 
of  guardians  (^),  of  the  town  clerk  of  a  borough  (u),  of  a  coal  meter 
in  a  borough  with  the  right  to  take  fees  for  his  own  profit,  requires 
the  corporate  seal;  because  such  persons  are  in  the  position  of 
public  officers  and  not  servants  of  the  corporation  (x).  The  appoint- 
ment of  an  architect  by  a  school  board  was  held  sufficient  without 
seal,  under  the  power  to  appoint  officers  provided  by  the  Education 
Act,  1870  (y). — ^A  corporation  cannot  in  general  appoint  an  Attorney, 
attorney  without  the  common  seal ;  and  an  attorney  who  has  con- 
ducted suits  upon  a  retainer  not  under  seal  cannot  recover  his 
costs  (s).  Companies  incorporated  by  statute  for  trading  pur- 
poses, as  railway  companies,  generally  have  power  given  to  retain 
solicitors  and  other  like  officers  without  a  retainer  under  seal  (a). 
A  corporation  may  validly  compromise  an  action  without  the  cor- 
porate seal(&). 


A  corporation  cannot  sue  upon  a  contract  not  under  seal,  which  Claim  for 
requires  a  seal,  whilst  the  consideration  is  executory ;  but  after  the  ^^^^tion 
consideration  has  been  executed  for  the  benefit  of  the  other  con- 
tracting party,  the  corporation  may  charge  the  latter  upon  the 
implied   contract  arising  from  the  executed  consideration  (c). — 
Thus  a  corporation,  though  not  capable  of  making  a  demise  of  Use  and 
land  without  the  corporate  seal,  may  charge  the  occupier  upon  an  ^j^^'*^^ 
implied  promise  to  pay  for  the  use  and  occupation  of  the  land  (d). 
And  a  tenancy  from   year  to   year  may  be  created  by  occupa- 
tion and  payment  of  rent  under  a  lease  which  is  void^  for  want 
.of   the   corporate  seal;   and  under  such  tenancy  the  corporation 
may  sue  or  distrain  for  the  rent  reserved  {e).     Such  tenancy  is 
held  to  include  all  such  terms  of  the  lease  as  are  applicable  to 
a  yearly  tenancy,  as  an  agreement   to   keep  the   premises  in 


U)  See  Cope  v.  Thames  Havm  jRy,y 
3  £z.  841 ;  18  L.  J.  Ex.  345. 

(0  Austin  V.  Bcthnal  Green,  L.  R.  9 
C.  P.  91 ;  43  L.  J.  C.  P.  100. 

(tt)  Beg.  T.  Mayor  of  Stamford,  6  Q.  B. 
433. 

(x)  fimith  Y.  Carttoriffht,  6  Ex.  927  ; 
20L.  J.  Ex.  401. 

(y)  Seott  Y,  Clifton  School  Bd.,  14 
Q.  B.  D.  600. 

{z)  Arnold  ▼.  Poole,  4  Man.  &  O.  860  ; 
12  L.  J.  C.  F.  97. 

(a)  Beg.  t.  Cumberland,  5  D.  &  L.  43 ; 
17  L.  J.  Q.  B.  102 ;  Faviell  ▼.  Bastern 


Counties  By.,  2  Ex.  344 ;  17  L.  J.  Ex. 
297. 

(*)  See  Att.'Geti.  v.  Gaskill,  22  C.  D. 
687  ;  52  L.  J.  0.  163. 

((?)  Fishmongers*  Co.  v.  Bobertson,  6 
Man.  &  G.  131 ;  12  L.  J.  C.  P.  185; 
Melbourne  Bkg.  Co.  v.  Brougham,  4  Ap. 
Ca.  156  ;  48  L.  J.  P.  C.  12.  See  Coppet- 
Miners^  Co.  v.  Fox,  16  Q.  B.  237;  20 
L.  J.  Q.  B.  174 ;  and  see  ante,  p.  27. 

(d)  Stafford  v.  Till,  4  Bing.  75. 

W  Wood  V.  Tate,  2  B.  &  P.  N.  R. 
247. 
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Liability  for 

executed 

oonfiideration. 


Past  II.  repair  (/).  On  the  other  hand,  acoeptanoe  of  the  rent  by  the  cor- 
poration renders  the  tenancy  binding  against  the  corporation  in 
the  same  manner  as  agcdnst  other  persons  {g).  A  corporation 
may  also  be  charged  for  the  actual  use  and  occupation  of  land  (h)  ; 
but  the  liability  of  the  corporation  is  measured  by  the  actual  period 
of  occupation,  and  an  implied  tenancy  from  year  io  year  founded 
on  the  payment  of  rent  and  occupation  will  not  be  inferred  (t). 

A  corporation  cannot  be  charged  at  law  upon  a  contract  not 
under  seal,  for  which  a  seal  is  necessary,  though  the  consideration 
has  been  executed  for  the  benefit  of  the  corporation  {k).  But  the 
corporation  may  pay  for  the  consideration  executed  under  such 
contract;  and  the  objection  cannot  be  raised  by  a  third  party  who 
becomes  rateable  to  the  corporation  for  the  money  so  paid  (/). 
The  contract,  after  part  execution  of  the  contract,  may  be  ratified 
under  seal  (m).  But  the  seal  cannot  be  affixed  to  validate  the  con- 
tract after  the  other  party  has  repudiated  the  contract  (n). — A  cor- 
poration may  be  charged  with  a  contract  implied  in  law ;  as  in  an 
action  for  money  received  to  recover  the  fees  of  an  office  wrongfully 
taken  by  the  corporation  {o) ;  or  in  an  action  to  recover  money 
paid  for  the  use  of  the  corporation  (p). 

The  general  rule  requiring  the  common  seal  applies  in  equity  as 
well  as  at  law,  and  subject  to  the  like  exceptions  (q).  No  equity 
arises  from  the  mere  want  of  a  seal,  without  other  ground  for 

Effect  of  part  reli®^  (*')•  ^^^  *^®  equity  arising  from  part  performance  operates 
performance  against  a  corporation  in  the  same  manner  as  against  an  indi- 
vidual («).  Where  a  lessee  under  a  corporation  lease  without  seal 
entered  and  built  upon  the  demised  premises  with  the  acquiescence 
of  the  corporation,  they  were  compelled  to  execute  a  valid  lease  (f). 
The  equity  arising  from  part  performance  avails  equally  in  favour 


Contracts 
implied  in 
law. 


inequity. 


(/)  Eccles.  C&mmra.  v.  Merraly  L.  R. 
4  Ex.  162;  38  L.  J.  Ex.  93. 

{g)  Doe  V.  TanUre,  12  Q.  B.  998  ;  18 
L.  J.  Q.  B.  49. 

(A)  Lmve  v.  X.  ^  K  W.  Ry.,  18  Q.  B. 
632;  21  L.J.  Q.  B.  361. 

(»)  FinUiy  v.  Uristol  and  Exeter  By.,  7 
Ex.  409;  21  L.  J.  Ex.  U7. 

{k)  Lamprell  v.  BUkrkay  Union,  3  Ex. 
283  ;  18  L.  J.  Ex.  282 ;  Young  v.  Learn- 
itigton^  8  Ap.  Ca.  519;  62  L.  J.  Q.  B. 
713. 

(/)  Bournemouth  Commrs.  v.  Watta^  14 
Q.  B.  D.  87  ;  64  L.  J.  Q.  B.  93. 

(w)  MelliasY.  Shirley  L.  £.,  14  Q.  B.D. 
911;  54  L.  J.  Q.  B.  408;  Brooks  v. 
Torquay  Corp.,  (1902)  1  K.  B.  601  j    71 


L.  J.  K.  B.  109. 

{n)  Kidderminster  v.  Hardtcick,  L.  R. 
9  Ex.  21  ;  43  L.  J.  Ex.  9. 

(o)  Hall  V.  Swansea,  6  Q.  B.  626 ;  13 
L.  J.  Q.  B.  107. 

ip)  Jefferys  v.  Qnrr,  2  B.  &  Ad.  833  ; 
1  L.  J.  K.  B.  23. 

•(<?)  Cartei'  v.  Bean  of  Ely,  7  Sim.  211 ; 
4  L.  J.  C.  132  ;  GoodayY,  Colchester  By. ^ 
17  Bear.  132. 

(r)  Cratnpton  v.  Va^ma  By,,  L.  R.  7 
Ch.  662;  41  L.  J.  C.  817. 

(»)  Laird  v.  Birkenhead  By.,  Johns. 
600 ;  29  L.  J.  C.  218 ;  JFils&n  ▼.  West 
Hartlepool  By.,  2  D.  J.  &  S.  476;  34 
L.  J.  C.  241. 

{t)  Crook  V.  Seaford,  L.  R.  6  Cfc.  661. 
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of  a  oorporation ;  and  where  a  railway  company  had  contracted      Ch.  III. 
without  seal  for  the  purchase  of  land,  and  had  entered  and  con-  ! — ! 


structed  their  railway  upon  it,  it  was  held  that  they  were  entitled 
to  specific  performance  against  the  vendor  (?<). 

Special  forms  of  contracting  are  prescribed  or  allowed  by  statute  Forms  of 
for  companies  and  some  other  corporate  bodies  : — By  the  Companies  contract  by 
Act,  1867   (construed  as  one  with  the  principal  Companies  Act,  ,j.jjg  ^^^^^ 
1862),  s.  37,  "  Contracts  on  behalf  of  any  company  under  the  panics  Act, 
principal  Act  may  be  made  as  follows :  (that  is  to  say),  1.  Any 
contract  which  if  made  between  private  persons  would  be  by  law 
required  to  be  in  writing,  and  if  made  according  to  English  law  to 
be  under  seal,  may  be  made  on  behalf  of  the  company  in  writing 
under  the  common  seal  of  the  company ;  and  such  contract  may  be 
in  the  same  manner  varied  or  discharged  : — 2.  Any  contract  which 
if  made  between  private  persons  would  be  by  law  required  to  be  in 
writing,  and  signed  by  the  parties  to  be  charged  therewith,  may  be 
made  on  behalf  of  the  company  in  writing  signed  by  any  person 
acting  under  the  express  or  implied  authority  of  the  company ; 
and   such  contract  may  in  the  same  manner  be  varied  or  dis- 
charged : — 3.  Any  contract  which  if  made  between  private  persons 
would  by  law  be  valid  although  made  by  parol  only,  and  not 
reduced  into  writing,  may  be  made  by  parol  on  behalf  of  the  com- 
pany by  any  person  acting  under  the  express  or  implied  authority 
of  the  company ;  and  such  contract  may  in  the  same  way  be  varied 
or  discharged." — The  Companies  Clauses  Consolidation  Act,  1845,  The  Com- 
B.  97,  which  is  applied  to  companies  constituted  for  making  rail-  ^^^^^  j^^^ 
ways  and  for  other  public  undertakings,  contains  a  section  to  the 
same  effect,  and  in  nearly  the  same  words  as  that  above  cited. 

By  the  Companies  Act,  1862,  s.  47,  "  a  promissory  note  or  bill  Bills  of 
of  exohanffe  shall  be  deemed  to  have  been  made,  accepted,  or  exchange 
indorsed  on  behalf  of  any  company  under  this   Act,   if  made,  aory  notes, 
accepted,  or  indorsed  in  the  name  of  the  company  by  any  person 
acting  under  the  authority  of  the  company,  or  if  made,  accepted, 
or  indorsed  by  or  on  behalf  or  on  account  of  the  company,  by  any 
person  acting  under  the  authority  of  the  company."     This  section 
does  not  give  power  to  draw  bills  to  companies  which  do  not  other- 
wise possess  the  power  {x). 

(«)  London  ^  B.  My,  v.  Winter^  Cp.  &  [x)  Peruvian  Ry.  Co,  ▼.  Thames  Ins., 

Ph.  67.  L.  R.  2  Ch.  617  ;  37  L.  J.  C.  864. 
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Pabt  II.  By  the  Public  Health  Act,  1875,  s.  173,  "  Any  local  authority 


Public  Health  may  enter  into  any  contracts  necessary  for  carrying  this  Act  into 
'^^'  execution."    And  by  sect.  174  (1),  "  Every  contract  made  by  an 

urban  authority  whereof  the  value  or  amount  exceeds  fifty  pounds 
shall  be  in  writing  and  sealed  with  the  common  seal  of  such  autho- 
rity." This  enactment  is  imperative,  and  the  authority  cannot  be 
charged  with  such  contracts  not  sealed,  though  the  consideration 
has  been  executed  (y).  The  contract  must  be  ascertained  to  exceed 
fifty  pounds  in  value  at  the  time  of  making  in  order  to  require  the 
seal  (z) ;  but  the  seal  may  be  affixed  afterwards  when  the  value  is 
ascertained  (a).  This  section  applies  only  to  contracts  necessary 
for  carrying  the  Act  into  execution  (6). 


Oontract  in 

corporate 

name. 


Actions  in 

corporate 

name. 


Actions  by 
members. 


The  contract  of  a  corporation  must  be  made  in  the  proper  corpo- 
rate name(c).  A  contract  purporting  to  be  made  by  officers  or 
members  of  a  corporation,  though  sealed  with  the  corporate  seal, 
does  not  bind  the  corporation  (d).  On  the  other  hand,  a  contract 
by  parties  named,  but  expressly  restricting  their  liability  to  an 
alleged  corporate  capacity,  there  being  in  fact  no  such  capacity,  was 
held  to  bind  them  personally,  the  proviso  restricting  their  liability 
being  rejected  as  repugnant  {e), 

A  corporation  must  sue  and  be  sued  in  the  corporate  name ;  but 
an  objection  founded  on  the  misnomer  of  the  corporation  could 
only  be  raised  by  plea  in  abatement  (/).  Individual  members  or 
officers  can  in  general  neither  sue  nor  be  sued  in  their  own  names 
upon  contracts  made  with  the  corporation  or  in  respect  of  corporate 
property  (g). — ^But  individual  members  may  sue  the  corporate  body 
in  respect  of  their  own  share  or  interest ;  and  may  sue  on  behalf 
of  all  persons  having  the  same  interest  (h)  :  as  in  an  action  to 
restrain  a  company  from  acting  ultra  vires  (t) ;    or  to  restrain 


(y)  Young  v.  Leamington^  8  Ap.  Ca 
617  ;  62  L.  J.  Q.  B.  713. 

{z\  Eaton  v.  Busker,  7  Q.  B.  D.  629 
60  li.  J.  Q.  B.  444. 

(a)  Melliss  v.  ShirUg  L.  B.,  14  Q.  B 
D.  911  ;  64  L.  J.  Q.  B.  408 ;  reversed 
on  another  g^und,  16  Q.  B.  D.  446 
b5  L.  J.  Q.  B.  143. 

(A)  Att.'Gen.  v.  Gaskill,  22  C.  D.  537 
62  L.  J.  C.  163. 

(c)  See  Mayor  of  Lynne*9  case^  10  Co 
122  b  ;   Croydon  Hospital  y.   Farley,   6 
Taunt.  467.     See  Companies  Act,  1862, 
88.  41,  42;  Atkins  v.  WardU,  68  L.  J 
Q.  B.  377. 


id)  Bex  V.  SaughUy,  4  B.  &  Ad.  660 ; 
2  Ij.  J.  M.  C.  66. 

{e)  Furnivall  Y.'  CoombeSf  6  Man.  &  G-. 
736  ;  12  L.  J.  C,  P.  266. 

(/)  Mellor  V.  Spateman,  1  Wms. 
Saund.  612,  n.  (1). 

{a)  Cooch  V.  Goodman,  2  Q.  B.  680 ; 
11  L.  J.  Q.  B.  226;  Bussellx.  Wakefield 
Watericorks,  L.  R.  20  Eq.  474  ;  44  £.  J. 
C.  496.  See  Walker  v.  Christ  Church, 
1  Bli.  N.  S.  9 ;  4  E.  R.  777. 

(A)  See  Ord.  XVI.  r.  9 ;  Fraser  v. 
Cooper,  21  C.  D.  718  ;  62  L.  J.  C.  684. 

(•)  See  ante,  p.  410. 
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Ch.  IIT. 
Skct.  V. 


improper  or  fraudulent  conduct  on  the  part  of  the  company  or  of 
the  directors  or  agents  {k) ;  or  to  compel  the  company  to  exercise 
its  rights  in  its  own  name  (/).  A  minority  of  members  cannot  use 
the  corporate  name  against  the  wish  of  the  majority ;  but  they  may 
sue  in  their  own  names  and  make  the  corporation  defendant  (m). 

A  corporation  can  contract,  whether  with  or  without  seal,  only  Agents  of 
through   some  agency;  and  if  the  seal  be  affixed  or  a  contract  corporation. 
made  in  the  name  of  the  corporation  without  proper  authority 
the  corporation  is  not  bound  (n).     An  instrument  produced  bear- 
ing the  seal  of  a  corporation  is  prima  facie  taken  to  have  been 
properly  sealed ;  and  it  lies  upon  the  party  disputing  the  execution 
to  prove  that  the  necessary  authority  was  not  given  (o).     But  it 
has  been  held  that  a  corporation  is  responsible  for  a  fraudulent  or 
improper  use  of  the  seal  by  an  officer  or  agent  intrusted  with  the 
custody,  within  the  scope  of  his  duty  (/?). — A  corporation,  unless  Majority  of 
its  constitution  prescribes  otherwise,  acts  by  a  majority  of  the  ™®"^^"- 
members  duly  assembled;  and  if  the  act,  as  a  contract,  requires 
the  corporate  seal,  the  resolution  of  the  majority  does  not  bind  the 
corporation  unless  the  seal  is  affixed  (q), — Companies  incorporated  Directowof 
under  the  Companies  Acts   are  managed  by  directors,  who  in  ®o"^pa^es. 
general  exercise  all  the  powers  of  the  company  (r).   "  The  company 
itself  cannot  act  in  its  own  person,  for  it  has  no  person ;  it  can 
only  act  through   directors,   and   the  case  is,   as  regards  those 
directors,  merely  the  ordinary  case  of  principal  and  agent "  («).    In 
the  case  of  a  trading  company  where   no   particular  agency  or 
formality  is  prescribed  for  contracting,  the  acting  managers  of  the 
business  for  the  time  being  are  impliedly  authorised  to  affix  the 
seal  or  contract  in  the  usual  way  of  that  business  (t). — The  au- 


(k)  Mcnier  v.  Hooper* 8  Tel.  Co.y  L.  R. 
9  Ch.  350 ;  43  L.  J.  C.  330  ;  Macdougall 
T.  Gardiner,  1  C.  D.  13 ;  45  L.  J.  C.  27 ; 
Pender  v.  Lushing  ton,  6  C.  D.  70;  46 
L.  J.  C.  317  ;  Pulbrook  v.  Richmond  Co., 
9  C.  D.  610  ;  48  L.  J.  C.  65. 

(/)  Rmnell  V.  Wakefield  Waterworks, 
L.  R.  20  Eq.  474  ;  44  L.  J.  C.  496. 

(im)  Mason  v.  Rarris,  11  C.  D.  97;  48 
L.  J.  C.  5R9 ;  Stlfjer  Light  Co.  v.  Silber, 
12  CD.  717:  48  L.J.  C.  385. 

(n)  Bank  of  Ireland  v.  Evans*  Charities, 
6  H.  L.  C.  389  ;  10  E.  R.  950  ;  P'Arci/ 
V.  Tamar  Ry.,  L.  R.  2  Ex.  158  ;  3*6 
L.  J.  Ex.  37  ;  Staple  of  England  v.  Bank 
of  England,  21  Q.  B.  D.  160;  57  L.  J. 
Q.  B.  418. 

(o)  Caims,  L.  J.,  Re  BamedU  Bank" 


ing  Co.,  L.  R.  3  Ch.  105;  37  L.  J.  C. 
81  ;  see  L^Arcg  v.  Tamar  7?y.,  supra. 

{p)  Shaw  V.  Fort  Phillip  Co.,  13 
Q.  B.  D.  103  ;  63  L.  J.  Q.  B.  369.  See 
per  cur.  Staple  of  England  v.  Bank  of 
England,  supra. 

iq)  Carter  v.  Pean  of  Ely,  7  Sim.  211 ; 
4  L.  J.  C.  132;  Staple  of  England  v. 
Bank  of  England,  supra. 

(r)  8  Vict.  c.  16,  e.  90  ;  26  &  26  Vict. 
c.  89. 

(«)  Cairns,  L.  J.,  Ferguson  v.  Wilson^ 
L.  R.  2  Ch.  89. 

[t)  Smith  V.  Hull  Glass  Co.,  11  0.  B. 
897 ;  21  L.  J.  0.  P.  106  ;  Re  Barned's 
Banking  Co.,  L.  R.  3  Ch.  106  ;  37  L.  J.  C. 
81. 
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powers  of 
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authority  of 
directors. 


Notice  of 
proceedings 
of  company. 


thority  of  directors  is  necessarily  restricted  by  the  powers  of  the 
company,  and  they  cannot  contract  for  any  matter  vltra  vires  ;  but 
it  does  not  necessarily  extend  to  all  the  powers  of  the  company, 
and  it  may  be  further  restricted  by  the  articles  of  association  or  by 
particular  resolutions  (ei).  Directors,  being  agents,  can  derive  no 
benefit  from  the  execution  of  their  agency  beyond  their  fixed  re- 
muneration ;  they  are  bound  to  refund  any  additional  profits  (j-). 
If  they  apply  property  of  the  company  to  purposes  extra  vires,  they 
are  responsible  as  for  a  breach  of  trust  (y) ;  but  may  now  plead 
the  Statute  of  Limitations  (s). 

A  person  contracting  with  a  corporation  or  company  constituted 
by  a  public  statute  is  taken  to  have  notice  of  their  powers  and 
capacity,  and  cannot  charge  them  with  contracts  which  are  ultra 
vires  J  though  sealed  with  the  corporate  seal  (a).  A  person  con- 
tracting with  a  registered  company  is  taken  to  have  notice  of  the 
memorandum  and  articles  of  association,  in  which  the  powers  of 
the  company  are  defined  and  limited  (^).  And  a  person  dealing 
with  a  society  constituted  by  rules  made  under  statutory  authority 
is  bound  to  inquire  into  the  rules  and  is  taken  to  have  notice  of  the 
powers  given  by  them  ;  as  in  the  case  of  a  building  society  (c). — 
Persons  contracting  with  directors  of  a  company  are  aflFected  with 
notice  of  their  authority  as  limited  in  the  articles  of  associatioD, 
and  cannot  charge  the  company  with  any  contract  made  by  the 
directors  in  excess  of  their  authority  (d).  Thus  where  the  articles 
of  association  provide  that  business  shall  not  be  commenced  until  a 
certain  amount  of  shares  has  been  subscribed,  the  company  cannot 
be  charged  with  a  contract  made  by  the  directors  before  satisfac- 
tion of  that  condition  (^). — But  persons  dealing  with  a  company 
are  not  affected  with  notice  of  irregularity  in  the  proceedings 


(tt)  Ashhurtf  Carriage  Co.  v.  Biehe, 
L.  R.  7  H.  t.  653  ;  44  L.  J.  Ex.  185 ; 
Culierne  v.  Loudon  and  Suburban  B.  jS.,  25 
Q.  B.  D.  485;  69  L.  J.  Q.  B.  625; 
Grant  v.  U.  K.  Snitchbaek  Rtj.,  40  C.  D. 
135  ;  68  L.  J.  C.  211 ;  Masonic  Assce,  v. 
Shnrpe,  (1892)  1  Ch.  164:  61  L.  J.  C. 
193. 

(:r)  See  ante^  p.  328. 

(y)  Masonic  Assce.  v.  Sharpe^  (1892)  1 
Ch.  154;  61  L.J.  C.  193. 

(c)  Me  Lands  Allotment  Co,,  (1894)  1 
Ch.  616  ;  63  L.  J.  C.  291. 

(a)  Fairtitle  v.  Gilbert,  2  T.  R.  169 ; 
£a*t  Anglian  Ry.  v.  Eastern  Co.  Ry.y  11 


C.  B.  775  ;  21  L.  J.  C  P.  23 ;  Macgregor 
V.  Deal  Ry,,  18  Q.  B.  618  ;  22  L.  J. 
Q.  B.  69. 

{b)  Ernest  v.  Xicholls,  6  H.  L.  C.  401  ; 
10  E.  R.  1361;  Pierce  v,  Jersey  Water- 
uorks,  L.  R.  6  Ex.  209 ;  39  L.  J.  Ex. 
156. 

(c)  Chapleo  v.  Rrtmstciek  B,  S.,  6 
Q.  B.  D.  696 ;  60  L.  J.  Q.  B.  372. 

(d)  Ridley  v.  Plymouth  Grinding  Co.,  2 
Ex.  711 ;  17  L.  J.  Ex.  262;  Fountaine 
V.  Carmarthen  Ry.,  L,  R.  6  Elq.  321 ;  37 
L.  J.  C.  431. 

(<f)  Pierce  v.  Jersey  TTatertporks  Co,, 
lupra. 


CORPORATIONS  AND  COMPANIES. 


421 


rdating  to  the  internal  management  of  the  company  (/).     Where      Ch.  III. 

directors  are  empowered  to  borrow  such  sums  as  should  from  time        ^^'    ' 

to  time  be  authorised  by  a  resolution  of  a  general  meeting,  the 

company  are  bound  by  bonds  issued  by  the  directors  in  due  form, 

although  no  sufficient  resolution  has  in  fact  been  passed  (g)  ;  but 

where  the  borrowing  power  of  directors  was  expressly  limited  to  a 

fixed  amount  which  might  be  extended  by  a  vote  of  shareholders 

at  a  general  meeting,  it  was  held  that  the  company  could  not  be 

bound  by  the  directors  beyond  the  fixed  amount,  without  proof  by 

the  lender  that  an  extension  had  been  duly  voted  (A).     Upon  the 

same  principle  where  the  deed  of  an  insurance  office  provided  that 

"  the  common  seal  shall  not  be  affixed  to  any  poUoy  except  by  an 

order  signed  by  three  directors  and  countersigned  by  the  manager," 

a  policy  issued  from  the  office  in  the  ordinary  course  of  business 

with  the  seal  of  the  company  was  held  valid,  though  there  had 

been  no  such  order  to  affix  the  seal  (e).      So  bankers  of  a  company 

are  justified  in  paying  cheques  presented  in  regular  form  and 

signed  by  the  de  facto  directors  of  the  company  without  inquiring 

into  the  validity  of  their  appointment  (A:).     And  if  directors  are 

authorised  to  accept  biUs  upon  taking  sufficient  security,  and  bills 

are  accepted,  the  holders  of  such  bills  are  not  bound  to  inquire 

whether  sufficient  security  or  any  security  has  been  taken  (/). — 

Upon  a  like  principle,  where  the  directors  of  a  company  have  Bye-laws  of 

power  from  time  to  time  to  make  bye-laws  for  the  regulation  of  company- 

the  business,  a  person  dealing  with  the  directors  is  not  affected  by 

a  bye-law  imless  it  is  proved  that  he  knew  of  it  (m).    But  directors 

taking  debentures  of  their  own  company  are  taken  to  have  notice 

of  aU  irregularities  and  defects  in  the  issidng  of  them  (n). 


A  contract  made  by  directors  or  agent  on  behalf  of  a  company  lutification 
without  authority,  or  without  the  formalities  necessary  to  bind  the  ^f  ujiautho- 

•^  '^  nsed  contract. 

company,  may  be  afterwards  ratified  by  the  company,  or  by 


(/)  Gloueester  Bk.  v.  Rtidiy  Mnthyr 
Co,,  (1895)  1  Ch.  629  ;  64  L.  J.  C.  461 ; 
Duck  V.  Tower  Galvanizing  Co,,  (1901)  2 
K.  B.  314;  70  L.  J.  K.  B.  625. 

(y)  lUiyal  British  Bank  v.  Tnrquandj 
6  E.  &  B.  327 ;  25  L.  J.  Q.  B.  317  ; 
Agar  v.  Atheneeum  Life  Ass.  Co.,  3  C.  B. 
N.  S.  725  ;  27  L.  J.  C.  P.  95 ;  see  Xanrf- 
mcnerii'  Co,  v.  Athford,  16  C.  D.  411 ;  50 
L.  J.  C.  276. 

(A)  Irvine  v.  Union  Bank  of  Australia , 
2  Ap.  Ca.  366  ;  46  L.  J.  P.  0.  86. 


(i)  Prinee  of  Wales  Ass,  v.  Hardifig, 
E.  B.  &  E.  183  ;  27  L.  J.  Q.  B.  297  ; 
S.  P.  Re  County  Life  Ass.,  L.  R.  5  Ch. 
288;  39  L.J.  C.  471. 

(A)  Mahony  v.  East  Holyford  Mining 
Co,,  L.  R.  7  H.  L.  869. 

[l)  Re  Land  Credit  Co,,  L.  R.  4  Ch. 
460  ;  49  L.  J.  C.  27. 

(m)  Ex  p.  Royal  Bank  of  India,  L.  R. 
4  Ch.  252. 

(«)  Howard  v.  Patent  Ivory  Co.,  38 
C.  D.  156  ;  67  L.  J.  C.  878, 
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directors  or  agents  duly  authorised  in  that  respect ;  provided  the 
contract  is  within  the  power  of  the  company  to  make  (o). — Where 
goods  are  ordered  by  an  unauthorised  agent,  and  delivered  and 
invoiced  to  the  company  and  used  by  the  directors  in  the  business, 
the  directors  may  be  taken  to  have  ratified  the  order  and  to  bind 
the  company  (p).  Where  a  company  having  a  general  borrowing 
power  invests  the  directors  with  a  limited  power  only,  which  they 
exceed,  the  unauthorised  excess  of  loan  may  be  ratified  by  the 
shareholders  confirming  the  accounts  presented  at  a  meeting  of  the 
company  held  after  due  notice  {q).  And  ratification  may  be 
inferred  generally  from  acquiescence  of  all  the  shareholders  in  the 
transaction  after  full  knowledge  of  it  and  with  the  intention  of 
adopting  it  (r).  But  a  contract  which  is  ultra  vii'es  of  the  company 
cannot  be  ratified  even  by  the  unanimous  assent  of  the  whole  body 
of  shareholders  («) ;  as  in  the  case  of  a  loan  beyond  their  borrowing 
powers  {t). 

The  directors  and  agents  who  contract  on  behalf  of  a  company 
may  be  personally  liable  upon  an  implied  warranty  that  they  have 
the  authority  which  they  assume  to  exercise ;  as  where  they  pro- 
fess to  borrow  money,  on  behalf  of  the  company  without  having 
any  borrowing  power,  or  after  the  borrowing  powers  of  thq  com- 
pany have  been  in  fact  exhausted  (w).  The  directors  of  a  com- 
pany, which  was  incorporated  under  a  private  Act  without  power 
of  accepting  bills,  having  accepted  a  bill  drawn  on  the  company 
by  their  engineer  for  his  services,  were  held  liable  to  an  indorsee 
of  the  biU,  upon  their  implied  representation  that  they  were 
authorised  to  accept  it  for  the  company  {x).  Upon  the  same 
principle  directors  by  instructing  the  company's  banker  to  honour 
the  cheques  of  the  manager  or  other  officers  of  the  company  are 
taken  impliedly  to  warrant  to  the  banker  that  they  have  power 


(o)  Reuter  v.  EUetrie  Telegraph  CCy 
6  £.  &  B.  341  ;  26  L.  J.  Q.  B.  46 ; 
Lane's  eaw^  1  D.  J.  &  S.  504 ;  33  L.  J. 
C.  84. 

{p)  Smith  V.  EitU  Glass  Co,,  11  C.  B. 
897  ;  21  L.  J.  C.  P.  106. 

(g)  Irvine  v.  Union  Bank  of  Atistralia, 
2  Ap.  Ca.  366  ;  46  L.  J.  P.  C.  86. 

(r)  Westbury,  L.  C,  Grady* s  ease, 
1  D.  J.  &  S.  488  ;  32  L.  J.  C.  326  ; 
Spackman  v.  Evans ;  Evans  v.  Smalt- 
eombe ;  Houldsicorth  v.  EvanSy  L.  R.  3 
H.  L.  171,  249,  263;  37  L.  J.  C.  752, 
793,  800 ;  Grant  v.  U.  K.  Switchback  Co,, 


40  C.  D.  136 ;  58  L.  J.  C.  211.  See 
Ashbury  v.  Watson,  30  C.  D.  376;  54 
L.  J.  C.  986 ;  Blackburn  B.  S.  v.  Cunlife, 
29  C.  D.  910  ;  64  L.  J.  0.  1091. 

(»)  Ashbury  Carriage  Co,  v.  Eiche,  L.  R. 
7  H.  L.  653  ;  44  L.  J.  Ex.  185. 

(0  Wetiloek  v.  River  Dee  Co,,  38  C.  D. 
634  ;  67  L.  J.  0.  946. 

(u)  Weeks  v.  Propert,  L.  R.  8  C.  P. 
427 ;  42  L.  J.  C.  P.  129 ;  Richardson  v. 
WiUianvfon,  L.  R.  6  Q.  B.  276 ;  40  L.  J. 
Q.  B.  146. 

(x)  West  London  Com,  Bk.  v.  Kitson, 
13  Q.  B.  D.  360  ;  63  L.  J.  Q.  B.  345. 
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to  authoriBe  such  cheques  (y).     But  directors,  having  authority  to  Ch.  III. 

give  such  instructions,  do   not   thereby  impliedly  guarantee  the  '. 1_ 

account  at  the  bank,  and  the  cheques  drawn  are  cashed  upon  the 
credit  of  the  company  only  (s). 

A  oompany  cannot  be  charged  with  the  contracts  of  promoters  Contracts  of 
and  others  made  on  behalf  of  the  company  before  it  was  formed ;  Jl^p^n "  ^^ 
unless  they  are  expressly  imposed  upon  the  company  in  the  Act  or 
constitution  of  the  company  (a).  Nor  can  the  company  when 
formed  be  charged  upon  a  mere  ratification  of  such  contrsicts ;  for 
ratification  requires  that  the  contract  should  have  been  originally 
made  on  behalf  of  an  existing  person  then  capable  of  contract- 
ing (6) .  But  the  company  when  formed  may  by  a  new  agreement 
with  the  parties  adopt  the  contracts  of  promoters  in  whole  or  in 
part  {c)  ;  so  far  as  they  are  not  uUra  vires  of  the  company  (d).  And 
the  oompany  when  formed  may  become  liable  to  pay  for  work 
and  services  of  promoters  by  voluntarily  accepting  the  benefit  (e). 
The  company  may  also  be  afFected  in  equity  with  liabilities  of  the 
promoters  by  claiming  through  them  and  taking  possession  of  their 
rights  (/).  And  upon  the  same  principle  by  taking  upon  them- 
selves the  liabilities  of  the  promoters,  the  company  may  become 
entitled  in  equity  to  enforce  their  rights  (g), 

A  company  may  be  made  chargeable  by  an  express  clause  of  its  Preliminary 
constitution  with  the  payment  of  the  preliminary  expenses  incurred  ®*P^^®®^' 
by  the  promoters,  as  a  debt  of  the  company  (A).  And  the  Com- 
panies Clauses  Act,  1845,  s.  65,  as  to  companies  incorporating 
its  clauses,  enacts  generally,  ^^  that  all  the  money  raised  by  the 
company  shall  be  applied  firstly  in  paying  the  costs  and  expenses 
incurred  in  obtaining  the  special  Act."     In   such  cases  the  lia- 


(y)  Cherry  y.  Colonial  Bank  of  Aua- 
trakuia,  L.  R.  3  P.  0.  24;  38  L.  J. 
P.  C.  49. 

(«)  Beaitie  v.  LordEhury,  L.  R.  7  H.  L. 
102 ;  44  L.  J.  C.  20. 

(«)  Shrewsbury  v.  iV.  Stafford  By.y 
L.  R.  1  Eq.  693 ;  35  L.  J.  C.  166.  And 
Bee  ant^y  p.  235. 

(b)  Kelner  v.  Baxter^  L.  R.  2  C.  P. 
174  ;  36  L.  J.  C.  P.  ^4  ;  Seott  v.  Ebury, 
L.  R.  2  C.  P.  256  ;  36  L.  J.  C.  P.  161 ; 
Melhado  y.  For  to  Alegre  Ry,^  L.  R.  9 
C.  P.  503 ;  43  L.  J.  0.  P.  263  ;  Bagot 
Tyre  Co,  v.  Clipper  Tyre  Co,^  (1902)  1  Ch. 
146;  71L.  J.  C.  168. 

{e)  Spiller  v.  Farit  Skating  Binky  7 
C.  JJ.  368;  Howard  Y.  Fatent  Ivory  Co., 


38  C.  D.  166  ;  67  L.  J.  C.  878. 

{d)  Freston  v.  Liverpool  M.  ^  N,  By., 
6  H.  L.  C.  605;  26  L.  J.  C.  421 ;  10 
E.  R.  1037. 

(«)  Empress  Engineering  Co.,  16  C.  D. 
125. 

(/)  Edwards  v.  Grand  Junction  By.,  I 
M.  &  Or.  C50;  6  L.  J.  0.  47;  see 
Stanley  v.  Chester  By.,  3  M.  &  Cr.  773 ; 
Bagot  Tyre  Co.y.  Clipper  Tyre  Co.  ^  supra. 

ijg)  Bedford  By.  v.  Stanley,  2  J.  &  H. 
746  ;  32  L.  J.  C.  60. 

(A)  Tilsony.  Warwick  Gas  Co.,  4  B.  &C. 
962 ;  Carden  v.  General  Cemetery  Co. ,  6 
Bin^.  N.  C.  263  ;  8  L.  J.  0.  P.  163 ; 
Touche  V.  Metrop.  Warehouse  C4>.,  L.  R. 
6  Ch.  671. 
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Paet  II.  bility  of  the  company  is  to  the  promoters  only  who  were  directly 
engaged  in  its  formation ;  parKamentary  agents,  solicitors,  valuers 
and  other  subordinate  agents  cannot  sue  the  company  for  their 
costs,  but  only  the  persons  who  in  fact  engaged  their  services  (t). 
But  the  preliminary  expenses  may  have  been  incurred  gratuitously, 
or  conditionally,  or  under  such  circumstances  as  not  to  be  charge- 
able at  all  {k) . 

(i)   JFyati  v.  Metrop.  Board,  11  0.  B.  (k)  Savin  v.  Hoylahe  Ry.,  L.  R.  1  Ex. 

N.  S.  744  ;  31  L.  J.  C.  P.  217 ;  Re  Kent  9  ;  35  L.  J.  Ex.  52 ;  Re  Brampton  and 

TramtDay9Co,y\2Q.'D.Zl2\  Re  Skegness  Zongtoum  Ry.y  L.   R.    10  Ch.   177;  4 

Tramway  Co,,  41  C.  D.  215 ;  58  L.  J.  C.  L.  J.  C.  670  ;  Re  Hereford  Waggon  Oo,, 

737.  2  0.  D.  621  ;  45  L.  J.  0.  461. 
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Chaptee  I. 
THE  CONSIDERATION. 

PAas 
The  oonuderatioii  of  contracts — bills  of  exebange — guarantees — 
billBof  sale 425 

Voluntary  bonds  and  oovenantB — g^ts  and  trusts — 7oluntaiy  oon- 
Yoyances 427 

Consideration  defined — executed  and  executory — ^past  considera- 
tion     429 

Adequacy  of  consideration — ^nominal  consideration — effect  in 
equity  of  inadequacy — distinction  of  good  and  valuable  con- 
siderations   431 

Consideration  of  moral  obligation — promises  to  pay  debts  dis- 
charged by  law 433 

Consideration  of  existing  legal  obligation — ^payment  of  existing 
debts — performance  of  existing  contracts — performance  of  leg^ 
duties    434 

Forbearance  of  rights — equitable  rights — pretended  claims — dis- 
puted claims — iSegal  claims    436 

Consideration  of  marriage — ^marriage  settlements 439 

Consideration  of  tenure    440 

Consideration  partly  void—partly  illegal— failure  of  considera- 
tion    441 

A  0021TRACT  founded  upon  agreement  consists  of  two  distinct  xhew 
parts:  the  consideration  for  the  promise  on  the  one  side;  and  ^deration, 
the  promise  on  the  other.  The  consideration  is  the  matter  ac- 
cepted or  agreed  upon  as  the  equivalent  for  which  the  promise 
is  made ;  and  it  is  a  rule  of  law  that  a  promise  cannot  be  made 
binding  by  mere  agreement  without  a  consideration ;  the  object 
of  this  rule  being  to  avoid  the  risk  of  giving  a  binding  effect 
to  promises  made  without  an  obligatory  intention  (at). — Con- 
tracts which  are  put  into  writing  but  not  under  seal  are  simple 
or  parol   contracts  which  require  a  consideration  (6).     Contracts 

(«)  Antf,  p.  6.  (b)  Ante,  p.  113. 
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THE  MATTER  OF  CONTRACTS. 


Pabt  III,  made  in  the  form  of  a  deed  under  seal  and  contraots  of 
record  do  not  require  a  consideration  as  between  the  parties ;  the 
formality  of  the  contract  giving  sufficient  security  for  the  obliga- 
tory intention  (c). 


BillBof 
exchange. 


Guarantees. 


Bills  of  exchange  are  an  apparent  exception  tO  the  rule  requiring 
a  consideration  in  simple  contracts,  in  that  by  the  custom  of  mer- 
chants (which  is  now  embodied  in  the  Bills  of  Exchange  Act,  1882) 
the  consideration  is  not  usually  stated  upon  the  face  of  the  bill ; 
and  the  law  following  the  custom,  but  requiring  a  consideration  in 
fact  between  the  parties  as  in  all  other  simple  contracts,  adopts  the 
presumption  that  a  bill  of  exchange  passes  for  value,  unless  the 
contrary  is  proved.  Hence  in  an  action  upon  a  bill  it  is  not  neces- 
sary to  allege  or  prove  the  consideration ;  and  if  it  is  denied,  the 
burden  of  proof  is  cast  upon  the  party  denying  it  (d).  Promissory 
notes  were  placed  upon  the  same  footing  as  bills  of  exchange,  in 
this  respect,  by  the  statute  3  &  4  Anne,  c.  8  ;  which  has  been  super- 
seded and  repealed  by  the  Bills  of  Exchange  Act,  1882  (e).  But 
if  in  an  action  on  a  bill  or  note  it  is  admitted  or  proved  that  the 
acceptance,  issue,  or  subsequent  negotiation  of  the  instrument  was 
aflPected  by  fraud,  duress,  or  force  and  fear,  or  illegality,  the  burden 
of  proof  is  shifted  until  the  holder  proves  that,  subsequently  to  the 
alleged  fraud  or  illegalitj'-,  value  has  in  good  faith  been  given  for 
the  instrument  (/).  The  BUls  of  Exchange  Act,  1882,  s.  27 
(which  is  declaratory  of  the  common  law),  enacts  that  "valuable 
consideration  for  a  bill  may  be  constituted  by  (a)  any  consideration 
sufficient  to  support  a  simple  contract ;  (b)  an  antecedent  debt  or 
liability,  whether  the  bill  is  payable  on  demand  or  at  a  future 
time."  An  antecedent  debt  may  constitute  a  consideration  when 
the  bill  operates  in  payment  of  the  debt  (g). 

Contracts  of  guarantee,  or  "promises  to  answer  for  the  debt, 
default  or  miscarriages  of  another  person  "  present  another  appa- 
rent exception  to  the  rule,  in  that,  though  required  by  the  Statute 
of  Frauds  to  be  in  writing,  by  the  Mercantile  Law  Amendment 
Act,  1856,  they  are  not  to  be  deemed  invalid  by  reason  only  that 
the  consideration  for  such  promise  does  not  appear  in  writing.     A 


(e)  AntCf  p.  96;  Bee  post,  p.  427. 

(d)  Bills  of  Exchange  Act,  1882, 
8.  30  (1)  ;  MiiU  V.  Barber,  1  M.  &  W. 
425 ;  5  L.  J.  C.  204  ;  see  ante,  p.  120. 

(e)  CarloB  v.  Fancwrl,  5  T.  R.  482. 


(/)  Bills  of  Exchange  Act,  1882, 
8.  30  (2) ;  lid.  Blackburn,  Jones  y. 
Gordon,  2  Ap.  Ca.  616  ;  47  L.  J.  B.  1 ; 
Tatham  v.  Easlar,  23  Q.  B.  D.  345  ;  58 
L.  J.  Q.  B.  432. 

(ff)  See  Pt.  IV.,  Chap.  VII. 
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oonsideration  for  the  promise  is  not  the  less  necessary,  nor  is  there      Chap.  I. 
any  presEumption  in  favour  of  it,  as  in  the  case  of  bills  and  notes ; 
but  the  statute  allows  the  oonsideration  to  be  proved  by  extrinsic 
evidence  {h). 

The  Bills  of  Sale  Act,  1882,  s.  8,  requires  that  "  every  bill  of  Bills  of  sale, 
sale  {infer  alia)  shall  truly  set  forth  the  consideration  for  which  it 
was  given,  otherwise  such  bill  of  sale  shall  be  void  in  respect  of  the 
personal  chattels  comprised  therein  "(e).  The  consideration  of  a 
bill  of  sale  may  be  truly  stated  as  being  money  then  paid  to  the 
grantor,  when  the  bill  is  given  as  security  for  a  debt  then  due ;  the 
transaction  being  equivalent  to  paying  off  the  old  debts  and 
creating  a  new  one,  though  no  money  in  fact  passes  (A).  So  where 
the  money  stated  as  paid  to  the  grantor  is  in  fact  paid  to  a  third 
party  at  the  request  of  the  grantor ;  as  in  discharge  of  the  costs  of 
his  solicitor,  or  of  other  costs  incurred  by  him  (/) ;  or  where  the 
money  is  paid  in  discharge  of  a  prior  bill  of  sale  (/w).  But  if  the 
sum  stated  as  paid  or  any  part  of  it  is  accoimted  for  by  way  of  set- 
off against  liabilities  to  the  grantee  not  then  due ;  as  current  bills, 
or  future  interest  not  yet  accrued  due,  the  consideration  is  not 
truly  stated  (w)  ;  so  if  part  of  the  money  is  deducted  as  a  bonus  or 
commission  to  the  grantee  for  making  the  loan  (o) ;  or  if  part  is 
deducted  for  expenses  of  the  grantee  {p).  An  untrue  statement  of 
the  consideration  cannot  be  read  as  corrected  by  a  receipt  written 
and  signed  upon  the  deed  stating  truly  the  sum  in  fact  paid  for 
which  the  bill  is  security  (q). 


A  simple  promise  made-  voluntarily  and  without  a  legal  con-  Volnntary 
sideration  is  not  binding  either  at  law  or  in  equity  (r).    A  volun-  ^^^^  *?^ 

-_  ,.  ^        ^      •/  \  /  ^         ^     covenants. 

tary  bond  or  covenant,  that  is,  one  made  without  a  consideration,  is 
binding  in  law ;  but  in  equity,  though  allowed  full  legal  effect,  it 


(h)  Ante,  p.  179. 

(i)  See  :Ex  p.  Johnson,  26  C.  D.  338 ; 
63  L.  J.  C.  762  ;  Sharp  v.  McHenry,  38 
C.  D.  428  ;  57  L.  J.  C.  961 ;  Darloic  v. 
Bland,  (1897)  1  Q.  B.  125  ;  66  L.  J.  Q.  B. 
167. 

(*)  Credit  Co.  v.  Pott,  6  Q.  B.  D.  295  ; 
60  L.  J.  Q.  B.  106 ;  Ex  p.  AUam,  14 
Q.  B.  D.  43 ;  Ex  p.  £ollond,  21  C.  D. 
543;  52L.  J.  0.  113. 

(/)  Eamlyn  v.  Bettelcy,  5  C.  P.  D. 
327  ;  49  L.  J.  C.  P.  466  ;  Ex  p.  Challi- 
mr,  16  C.  D.  260 ;  61  L.  J.  C.  476. 


(frt)  Thmnat  v.  Searii'^,  (1891)  2  Q.  B. 
408  ;  60  L.  J.  Q.  B.  722. 

(n)  Richardson  v.  Ilarris,  22  Q.  B.  D. 
268  ;  Darlow  v.  Bland,  supra, 

(o)  Hamilton  v.  Chain/",  7  Q.  B.  D. 
319  ;  50  L.  J.  Q.  B.  45G. 

{p}  Ex  p.  Charing  Cross  Bk.,  16  C.  D. 
35  ;  50  L.  J.  C.  157  ;  see  Ex  p.  Bolph, 
19  C.  D.  98 ;  51  L.  J.  C.  88  ;  Ex  p.  Firth, 
19C.  D.  419;  51  L.  J.  C.  473. 

(q)  Ex  p.  Charing  Cross  Bk.,  supra. 

(r)  Cooke  v.  OxUy,  3  T.  R.  653.  See 
Be  Whitaker,  42  C.  D.  119  ;  68  L.  J.  0. 
487. 
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Pabt  III.  is  not  assisted  with  the  auxiliary  equitable  remedies  of  specific  per- 
formance or  injunction.  Where  a  father  in  consideration  of 
natural  love  and  aflPeotion  for  his  daughters  conveyed  freeholds  and 
covenanted  to  surrender  copyholds  upon  trusts  for  their  benefit ; 
the  court  decreed  the  execution  of  the  trusts  as  to  the  freeholds, 
because  the  conveyance  of  the  freeholds  was  complete,  but  refused 
to  enforce  a  surrender  of  the  copyholds,  because  the  covenant  to 
surrender  was  voluntary  (s).  So  if  a  covenant  to  transfer  stock  is 
purely  voluntary  a  court  of  equity  will  not  execute  it ;  but  if  the 
legal  transfer  is  complete,  though  voluntary,  equitable  interests  or 
trusts  impressed  upon  it  will  be  enforced  (f).  Upon  the  same 
principle  the  court  will  not  rectify  a  voluntary  deed  or  instrument 
executed  by  mistake,  according  to  the  real  intention  ;  though  the 
Voluntary  oourt  will  sct  it  aside  if  contrary  to  the  intention  (w). — ^In  the 
debt  in  administration  of  assets  in  equity  a  voluntary  bond  or  covenant 

administra-  . 

tion  of  assets,  was  always  admitted  to  proof  against  the  estate  of  a  deceased 
debtor  in  priority  to  legatees ;  but  was  postponed  to  all  debts  for 
value.  By  sect.  10  of  the  Judicature  Act,  1875,  the  rule  in 
bankruptcy  has  been  introduced,  and  the  creditors,  whether 
claiming  for  value  or  as  volimteers,  rank  pari  passu  in  the 
administration  of  an  insolvent  estate  in  respect  of  debts  by 
bond  or  covenants  under  seal  {x).  But  a  promissory  note  or  other 
simple  promise  without  consideration  gives  no  legal  claim  to  the 
promisee  and  is  not  admitted  to  proof  (y).  A  voluntary  bond 
assigned  by  the  creditor  for  value  ranks  upon  the  same  footing 
In  bank-  ^  ^  bond  Originally  given  for  value  (s). — The  same  rule  of 
ruptqy.  postponing  voluntary   bonds  and  covenants  to  debts  for  value 

was  applied  to  assets  in  bankruptcy;   but  by  the  Bankruptcy 
Act,  1883,  8.  40  (re-enacting  the  Act,  1869,  s.  32),  all  provable 
debts  are  now  made  -payohle  pari  passu  (a). 
V  1    tarv  ^^®  same  principles  are  applied  to  voluntary  gifts  and  con- 

gifts  and         veyances,  and  to  voluntary  declarations  of  trust.     A  perfect  deed 
of  gift,  in  the  absence  of  any  circumstances  of  fraud  or  undue 


(»)  Jeffvrus  V.  Jefenjs^   1  Cr.  k  Ph.       rule,  Stuart,  V.-C,  DawMn  v.  Kearton^ 
138.  3  Sm.  &  Giff.  186  ;  26  L.  J.  C.  166. 

C.  D.  470  ;  60  L.  J.  C.  40.  ^'  *''  ^'  ^^*' 

(«)  Listi-r  V.  Hodgson,  L.   R.  4  Eq.  (;)  ^«y»^  J-  Mcrtinur,  4  D.  &  J.  447 ; 

30^  28  Xj.  J.  C.  7I6. 

(x)  Re    WhitaJceVy    (1901)    1    Cb.    9 ;  {a)  Ex   p.  Ftittinger,    8    0.    D.    621  ; 

70  L.  J.  0.  6.    See  as  to  the  earlier      47  L.  J.  B.  43. 
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influenoe,  is  effectual  in  equity  as  in  law ;  and  if  expressed  and      Chap.  I. 
intended  to  be  irrevocable  will  not  be  set  aside  by  the  court  upon  a 
mere  change  of  intention  in  the  donor  {b).     And  a  perfect  declara- 
tion of  trust  is  recognised  and  enforced  in  equity,  though  voluntary 
and  without  valuable  consideration  (c). — But  an  imperfect  deed  of  imperfect 
gift  is  not  aided  in  equity  (d) ;  nor  can  an  imperfect  gift  be  sup-  ^^^' 
ported  as  a  declaration  of  trust  merely  upon  the  ground  that  it 
fails  to  take  effect  as  a  gift  in  the  way  intended ;  it  will  not  operate 
as  a  declaration  of  trust  unless  intended  to  do  so  {e).    A  valid  trust 
may  be  declared  upon  a  voluntary  bond  or  covenant  or  upon  a 
voluntary  deed  of  gift ;  which  will  be  enforced  in  equity  through 
the  covenantee  or  donee  as  trustee  (/). 

Voluntary  conveyances  of  land  were  held  to  be  within  the  Act  Voluntary 
27  Elia.  c.  4, "  against  fraudulent  conveyances  " ;  and  consequently  <ionveyaiioea, 
void,  both  at  law  and  in  equity,  as  against  a  subsequent  pur- 
chaser for  value  ;  and  though  the  purchaser  had  notice  of  the  con- 
veyance {g).  And  this  rule  was  applied  to  limitations  in  marriage 
settlements  to  persons  who  were  not  within  the  consideration  of  the 
marriage  (h).  But  now  by  the  Voluntary  Conveyances  Act,  1893, 
conveyances  of  lands,  tenements  or  hereditaments,  if  in  fact  made 
bond  fide  and  without  any  fraudulent  intent,  are  no  longer  to  be 
deemed  covinous  within  the  meaning  of  the  27  Eliz.  c.  4. — Also 
voluntary  conveyances  of  land  or  goods,  if  by  persons  in  insolvent 
circumstances,  are  held  to  be  presumptively  made  with  intent  to 
delay  or  defraud  creditors  within  the  Act  13  Eliz.  c.  5,  and  there- 
fore void  as  against  all  persons  intended  to  be  thereby  delayed  or 
defrauded  (?'). 

The  consideration  required  to  support  a  promise  has  been  defined  Consideration 
as  consisting  of  any  damage,  or  any  suspension,  or  forbearance  of  d®^^*^* 
his  right  or  any  possibility  of  a  loss  occasioned  to  the  plaintiff  by 
the  promise  of  another,  although  no  actual  benefit  accrues  to  the 


(*)  Toker  V.  Toker,  3  D.  J.  &  S.  487 ; 
32  L.  J.  C.  322. 

(<?)  Bili  V.  Curetoti,  2  M.  &  K.  603 ;  4 
L.  J.  C.  98  ;  Krkewich  v.  3fanninffy  1 
D.  M.  &  G.  187  ;  21  L.  J.  0.  681 ;  Paul 
V.  JPaul,  20  C.  D.  742  ;  61  L.  J.  C.  839 ; 
Bee  He  Capleti,  46  L.  J.  C.  280. 

(rf)  EUi$on  V.  Ellisony  6  Ves.  656 ;  2 
Wh.  &  T.  L.  C.  836  ;  see  Re  Hudson,  64 
L.  J.  C.  811. 

{e)  Meek  v.  Kettleweil,  1  Ph.  342 ;  13 
L.  J.  0.  28 ;  Milrotf  v.  Lord,  4  D.  F.  &  J. 
264  ;  31  L.  J.  C.  798  ;  Richards  v.  DeU 
hndg€,  L.  R.  18  Eq.  11 ;  43  L.  J.  C. 


459  ;  Heartley  v.  Xicholson^  L.  R.  19  Eq. 
233  ;  44  L.  J.  C.  277. 

(/)  Fletcher  v.  Fletcher,  4  Hare,  67 ; 
14  L.  J.  C.  66 ;  Re  Patrick,  (1891)  1  Ch. 
82;  60  L.J.  C.  111. 

{g)  J)oe\.  Manning,  9  East,  59  ;  Ruck.'c 
▼.  Mitchell,  18  Ves,  100.  See  Re  U'al- 
hampton  Entate,  26  C.  D.  391  :  63  L.  J.  C. 
1000;  Ramsatyy.  Gilchrist,  (1892)  A.  C. 
412;  61  L.  J.  P.  C.  72. 

(A)  De  Mestre  v.  West,  (1891)  A.  C. 
264  ;  60  L.  J.  P.  C.  66 ;  Bee  post,  p.  439. 

(0  Twyne's  ease,  3  Co.  80 ;  1  Sm. 
L.  0.  1. 
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party  undertakiDg  (A-).  It  is  immaterial  that  the  promiser  himself 
derives  no  benefit  from  the  contract,  provided  he  has  made  the 
promise  in  order  to  obtain  the  consideration  from  the  promisee  (/). 
Thus  in  contracts  of  guarantee  it  is  enough  if  the  person  for  whom 
the  guarantor  becomes  surety  derives  a  benefit,  or  the  person  to 
whom  the  guai'antee  is  given  sufiPer  inconvenience,  as  an  induce- 
ment to  the  surety  to  become  guarantee  for  the  principal  debtor  (m). 
And  an  agreement  between  two  parties  to  pay  money  to  a  third 
party  shows  a  sufficient  consideration  between  them,  though  the 
third  party  gains  no  right  of  action  (n). — It  is  further  laid  down 
as  a  rule  that  "  the  consideration  in  all  cases  must  move  from  the 
promisee."  The  meaning  of  this  rule  seems  to  be  that  the  matter 
of  the  consideration  must  be  given,  done  or  suffered  by  the  pro- 
misee himself,  or,  if  by  a  third  party,  at  the  request  and  by  the 
procurement  of  the  promisee,  and  as  the  agreed  equivalent  for  the 
promise ;  and,  with  this  meaning,  the  rule  seems  to  import  no  more 
than  is  necessarily  implied  in  the  conception  of  a  consideration  as 
an  essential  part  of  the  agreement  (o).  If  the  consideration  moves 
from  a  third  party  without  the  request  or  procurement  of  the  pro- 
misee, the  contract,  if  any,  must  be  made  with  the  third  party,  and 
the  promisee  could  acquire  no  right  in  his  own  person  (p).  Where 
an  agent  signs  a  contract  on  behalf  of  his  principal  only,  incur- 
ring no  personal  liability,  there  is  no  consideration  on  his  part 
which  will  support  an  action  in  his  name  (q). 

The  consideration  of  a  promise  may  be  some  matter  executed 
and  completed  at  the  same  time  as  the  promise  in  return  for  which 
it  is  given ;  as  goods  sold  and  delivered,  work  done,  money  paid  or 
lent,  &c.  upon  a  promise  of  paj^ment ;  or  it  may  be  a  promise  to 
perform  some  matter  in  return  for  the '  promise  then  given,  as  a 
promise  to  deliver  goods,  or  perform  work,  or  pay  money,  &c.  In 
the  former  case  the  consideration  is  executed  at  the  time  of  con- 
tracting ;  in  the  latter  it  is  executory  (r). — But  a  matter  executed 
and  past  before  the  time  of  making  the  promise  cannot  constitute 


(k)  Forth  V.  Staniony  1  "Wms.  Saund. 
232.  And  see  Barber  v.  FoXy  2  Wms. 
Sannd.  418. 

(/)  Jones  Y.  Ashhumhamy  4  East,  455  ; 
Bailey  v.  Croft,  4  Taunt.  611. 

(«i)  Xetcbury  v.  Armstrong^  6  Bing. 
201  ;  8  L.  J.  C.  P.  4  ;  Alhumi  v.  Prest, 
6  Ex.  720  ;  20  L.  J.  Ex.  440  ;  Wetthcad 
T.  Sproaon,  6  H.  &  N.  728  ;  30  L.  J.  Ex. 
265. 

(fi)  BentUy  v.  Maekay,  31  Beav.  143  ; 


31  L.  J.  C.  697 ;  Tweddie  v.  Atkimon,  1 
B.  &  S.  393 ;  30  L.  J.  Q.  B.  265. 

(o)  Lilly  V.  Hayes,  5  A.  &  E.  548 ;  6 
L.  J.  K.  B.  5  ;  Thomas  t.  Thomas^  2 
Q.  B.  859  ;  11  L.  J.  Q.  B.  104 ;  Dash- 
wood  V.  Jermyiiy  12  C.  D.  776. 

{p)  Price  V.  Eastofiy  4  B.  &  Ad.  433 ; 
2  L.  J.  K.  B.  51 ;  see  ante,  p.  289. 

{q)  Evans  v.  Hooper,  1  Q.  B.  D.  45  ; 
45  L.  J.  Q.  B.  206. 

(r)  See  ante,  p.  5. 
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a  valid  oonaideration ;  for  to  give  a  promise  in  return  for  a  past      Chip.  I. 
matter  only  must  necessarily  be  a  voluntary  and  gratuitous  act  (s). 

The  adequacy  of  the  consideration,  in  point  of  value,  as  an  Adequacy  of 
equivalent  for  the  promise  is  immaterial  to  the  validity  of  a  con-  ^°**  erauon. 
tract ;  the  parties  being  at  liberty  to  agree  upon  any  consideration, 
provided  it  is  one  that  the  law  can  recognise  {t).  The  considera- 
tion of  giving  up  a  document,  purporting  to  be  a  guarantee,  was 
held  sufficient,  though  as  a  guarantee  it  was  invalid,  the  court 
saying  that  "  the  actual  surrender  of  the  possession  of  the  paper  to 
the  defendant  was  a  sufficient  consideration,  without  reference  to  its 
contents ; "  and  that  they  could  not  inquire  into  the  motive  of 
wanting  the  document  (w).  So  the  delivery  up  of  a  will,  though 
the  will  was  invalid  (x) ;  a  licence  to  use  a  pretended  patent  right 
which  was  in  fact  invalid  (y) ;  the  execution  of  indentures  of 
apprenticeship  which  were  void  for  not  fully  and  truly  setting  forth 
the  premium  as  required  by  statute  (z)  ;  a  licence  by  a  highway 
authority  to  open  the  soil  of  a  road,  though  such  authority  has  no 
property  in  the  soil  or  right  to  open  it  (a).  The  consideration  of 
allowing  a  person  at  his  request  to  weigh  two  boilers  was  held  suffi- 
cient, because  he  could  not  have  done  it  without  consent,  and  the 
court  could  not  inquire  into  his  motive  {b).  An  agreement  to 
transfer  and  accept  certain  shares  in  a  company  upon  which  no 
money  had  been  paid  was  held  valid,  in  respect  of  the  considera- 
tion of  possible  value  in  the  shares  on  the  one  hand  and  liability 
attached  to  them  on  the  other  (c). — Employment  in  a  business  was 
held  sufficient  consideration  for  a  promise  not  to  carry  on  the  same 
business  within  the  same  limits,  although  the  employment  was  to 
continue  only  so  long  as  the  employer  should  please  (a?)  .  But  a 
promissory  note  given  for  future  services  expected  from  the  payee 
which  he  was  under  no  legal  obligation  to  render  was  held  void  for 
want  of  a  consideration  (e), — ^A  promise  by  a  son  to  his  father  to 


{$)  See  anUy  p.  6. 

{t)  Bolton  Y.  Madden,  L.  R.  9  Q.  B. 
55;  43  L.  J.  Q.  B.  35;  Gravely  v, 
Barnard,  L.  R.  18  Eq.  518 ;  43  L.  J.  0. 
659;  Carlillr.  Carbolic  Smoke  Ball  Co., 
(1893)  1  Q.  B.  256. 

(«)  Haigh  v.  Brooks,  10  A.  &  E.  309. 

(x)  Smith  V.  Smith,  13  C.  B.  N.  S. 
429  ;  32  L.  J.  C.  P.  149. 

(y)  Begbie  v.  Phosphate  Co.,  I  Q.  B.  D. 
679 ;  44  L.  J.  Q.  B.  233. 

(s)  Westlake  v.  Adams,  6  C.  B.  N.  S. 
248;  27  L.  J.  0.  P.  271. 


(a)  Edgware  H,  B.  v.  ff arrow  Oaa  Co., 
L.  R.  10  Q.  B.  92  ;  44  L,  J.  Q.  B.  1. 

{b)  Bainbridge  y,  Firmstone,  8  A.  &  E. 
743. 

(e)  Cheale  v.  Kenward,  3D.  &  J.  27  ; 
27  L.  J.  0.  784. 

(d)  Gravely  v.  Barnard,  L.  R.  18  Eq. 
618  ;  43  L.  J.  0.  659  ;  Middleton  v. 
Brown,  47  L.  J.  0.  411  ;  Haynes  v. 
Doman,  (1899)  2  Oh.  13 ;  68  L.  J.  C. 
419. 

{e)  HuUe  v.  HuUe,  17  C.  B.  711 ;  25 
L.  J.  0.  P.  177. 
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cease  complaints  of  the  unequal  distribution  of  property,  was  held 
no  consideration  to  support  a  promise  by  the  father  (/) .  A  promise 
by  an  expectant  devisee  of  an  estate  to  assign  it  to  another,  if 
devised  to  him,  was  held  a  sufficient  consideration  for  an  advance 
of  money  by  the  assignee  {g). 

A  nominal  consideration,  as  of  five  shillings  expressed  in  a  deed 
or  agreement  to  be  paid  and  acknowledged,  is  sufficient  to  sup- 
port it  between  the  parties  as  evidence  of  the  intention ;  but  as 
regards  third  parties,  if  the  consideration  becomes  material  and 
is  called  in  question,  such  transaction  would  be  deemed  volun- 
tary, and  it  becomes  a  question  of  fact  in  any  particular  case 
whether  the  consideration  expressed  was  merely  nominal  or  substan- 
tial {h) .  For  any  collateral  purpose  it  is  open  to  the  parties  to  show  a 
real  and  substantial  consideration  in  support  of  the  transaction,  if  it 
is  not  in  other  respects  inconsistent  with  the  terms  of  the  deed  (i). 

The  adequacy  of  the  consideration  is  regarded  in  equity  upon 
the  same  general  principles  as  at  law  ;  but  inadequacy  may  affect 
the  claim  to  equitable  remedies  (^•).  "Mere  inadequacy  of  con- 
sideration is  not  a  ground  even  for  refusing  a  decree  for  specific 
performance  of  an  unexecuted  contract,  and  still  less  can  it  be  a 
ground  for  rescinding  an  executed  contract.  The  only  exception  is 
where  the  inadequacy  of  consideration  is  so  gross  as  of  itself  to 
prove  fraud  or  imposition  on  the  part  of  the  purchaser.  Fraud  in 
the  purchaser  is  of  the  essence  of  the  objection  to  the  contract  in 
such  a  case"  (/). — Adequacy  of  consideration  was  formerly  material 
in  equity  upon  the  sale  of  reversionary  interests,  which  might  be 
set  aside  unless  the  buyer  could  prove  that  he  gave  a  fair  and 
adequate  price;  but  the  doctrine  was  abolished  by  the  Sale  of 
Reversions  Act  (31  &  32  Yict.  c.  4),  enacting  that  no  purchase  of 
any  reversionary  interest  shall  be  set  aside  merely  on  the  ground 
of  undervalue  (w). 

For  some  purposes  what  is  called  a  good  consideration  is  dis- 
tiDguished  from  a  valuable  consideration.     "  A  good  consideration 


(/)    If^hite  V.  Bluett,  23  L.  J.  Ex.  36. 

lo)  Cook  V.  Firldy  16  Q.  B.  4C1  ;  19 
L.  J.  Q.  B.  441. 

(A)  Gulh/  V.  Sp.  Exeter,  10  B.  &  C. 
584  ;  see  Kehon  v.  Kelson,  10  Hare.  385 ; 
22  L.  J.  C.  745. 

(i)  Gale  v.  Williamsony  8  M.  &  W. 
405  ;  10  L.  J.  Ex.  446  ;  Zeifchild's  case, 
L.  R.  1  Eq.  231. 


{I)  Mortloek  v.  Buller,  10  Veg.  292 ; 
Falcke  v.  Graij,  4  Drew.  651 ;  29  L.  J.  C. 
28. 

(/)  Wigram,  V.-C,  Boreil  v.  Dann, 
2  Hare,  450  ;  Eldon,  L.  C,  Coles  v. 
Trecothick,  9  Ves.  246  ;  Harrison  v. 
Gitcsty  6  D.  If .  &  G.  424 ;  25  L.  J.  0. 
544  ;  MiddkUm  v.  Brown,  47  L.  J.  C. 
411. 

(m)  See  ante,  p.  280. 
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18  such  as  that  of  blood,  or  of  natural  love  and  affection,  when  a      Chap.  i. 
man  grants  an  estate  to  a  near  relation,  being  founded  on  motives  oonsldera- 
of  generosity,  prudence,  and  natural  duty ;  a  valuable  oonsidera-  ^°'"- 
tion  is  such  as  marriage,  money,  or  the  like,  which  the  law  esteems 
an  equivalent  for  the  grant "  (n).     A  good  consideration  was  suffi- 
cient to  support  a  covenant  to  stand  seised  to  uses  in  favour  of  a 
wife,  child  or  blood  relation;  a  mode  of  conveyance  which  operated 
by  force  of  the  Statute  of  Uses,  without  transmutation  of  posses- 
sion, and  therefore  required  a  sufficient  consideration  in  equity  to 
raise  the  use  (o).     But  the  doctrine  has  no  further  application,  and 
a  covenant  in  consideration  of,  or  a  promise  induced  merely  by, 
natnral  love  and  affection  for  the  promisee  is  a  voluntary  promise, 
which  is  void  of  effect  both  at  law  and  in  equity  {p), 

A  doctrine  formerly  prevailed  that  an  express  promise  moved  by  Consideration 
a  previously  existing  moral  obligation  created  a  valid  contract  ^^^^^^on 
without  any  consideration  of  value.  But  it  is  obvious  that  a 
promise  moved  by  a  sense  of  moral  obligation  only  is  simply 
voluntary ;  and  it  is  now  settled,  in  accordance  with  the  general 
rule,  that  no  valid  contract  arises  from  it(^).  Thus  in  a  case 
where  the  plaintiff,  who  had  expended  money  for  the  benefit  of  a 
person  whom  the  defendant  had  afterwards  married,  charged  the 
defendant  upon  a  promise  made  after  the  marriage  that  he  would 
pay  the  amount ;  and  it  appeared  that  there  was  no  other  ground 
to  support  the  promise  than  the  moral  obligation  of  returning  the 
benefit  conferred  on  the  wife ;  the  court,  upon  a  review  of  all  the 
authorities,  denied  the  doctrine  that  a  moral  obligation  would  sup- 
port a  promise ;  and  they  held  the  daim  to  be  bad,  because  it 
stated  no  consideration  for  the  promise  except  a  past  benefit  not 
conferred  at  the  request  of  the  defendant  (r).  So  a  promissory 
note  which  is  given  out  of  gratitude  or  affection  or  other  moral 
motive  is  not  binding  in  the  hands  of  the  promisee,  notwithstand- 
ing the  presimiption  of  a  consideration  of  value  («). 

There  are  some  cases  of  apparent  moral  obligation,  where  a  Promise  to 
debtor,  having  obtained  protection  or  discharge  by  law  without  ^^^^^^ 

by  law. 

(«)  2  Blackst.  Com.  297.  487  ;  16  L.  J.  Q.  B.  HI. 

(o)  Mildmay*9  ease,  1  Co.  176 ;  Seuda*  (r)  Eastwood  ▼.  Kenyan,  11  A.  &  E. 

more  v.  Crossing,  1  Mod.  176 ;  1  Vent.  438  ;  9  L.  J.  Q.   B.   409 ;   WennaU  v. 

137  ;  Sheppard's  Touch.  612.  Adney,  3  B.  &  P.  247 ;  ThomasT,  Thomas, 
(p)  Jefferys  v.  Jefferys,  1   Cr.  &  Ph.  2  Q.  B.  851  ;  11  L.  J.  Q.  B.  104. 

138  ;    TweddU  ▼.  Atkinson,   1  B.  &  S.  («)  Eolliday  v.  Atkifison,  6  B.  &  C. 
893 ;  30  L.  J.  Q.  B.  266.                                601 ;  see  Re  fThitaker,  42  C.  D.  119 ;  68 

(q)  Per  eur,  Beaumont  t.  Boeve^  8  Q.  B.      L.  J.  C.  487. 
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Pabt  ni.  satisfaction  of  his  creditor,  renews  his  liability  by  a  simple  promise 
to  pay  the  debt ;  as  the  promise  to  pay  a  debt  barred  by  the  Statute 
of  Limitations ;  for  a  person  may  renounce  the  benefit  of  a  law 
made  for  his  own  protection  (^). — Simple  promises  to  pay  debts 
discharged  by  bankruptcy  are  now  deprived  of  all  legal  effect  by 
the  modem  Bankruptcy  Acts,  which  protect  the  bankrupt  from 
any  proceedings  against  him  in  respect  of  such  debts  {u).  But  a 
discharged  bankrupt  may  enter  into  a  new  contract  upon  a  sufficient 
consideration  to  pay  the  debt,  upon  which  a  new  cause  of  action 
will  accrue  after  his  discharge  (^).  Such  a  promise  made  before 
his  discharge  would  be  void  as  contravening  the  principle  of  the 
bankruptcy  law  which  requires  equality  of  treatment  for  the  credi- 
tors (i/).  Any  promise  made  after  full  age  to  pay  any  debt  con- 
tracted during  infancy  is  now  rendered  void  of  effect  by  the 
Infants'  Relief  Act,  1874,  as  already  noticed  (a). 


CoDfflderatioii  A  promise  to  perform  an  existing  legal  obligation,  without  some 
Sraufe.  i^ew  consideration  to  support  it,  is  a  voluntary  promise,  which, 
tion.  unless  made  under  seal,  does  not  create  any  new  obligation.     If  a 

person,  being  liable  for  unliquidated  damages,  promises  to  pay  a 
certain  simi  in  respect  thereof,  such  promise  is  void  unless  made 
upon  a  new  consideration,  as  a  release  of  the  right  of  action  or  a 
stay  of  pending  proceedings  {a),  A  promise  by  the  acceptor  of  a 
bill  of  exchange  to  pay  the  bill  is  a  void  promise,  unless  made  upon 
a  new  consideration,  though  the  bill  has  been  lost  (b) ;  but  a  promise 
to  pay  a  lost  bill  upon  receiving  a  bond  of  indemnity  and  discharge 
was  held  to  be  supported  by  a  sufficient  consideration  (c).  A 
promise  by  the  maker  of  a  promissory  note  payable  on  demand,  to 
pay  the  amount  by  instalments,  was  held  to  have  no  effect  in  dis- 
charge of  the  original  note,  being  void  of  consideration  {d).  But 
a  promissory  note  taken  for  an  existing  debt  is  valid,  because  it 
operates  as  conditional  payment  {e).  A  promise  under  seal  to  pay 
a  previous  simple  contract  debt  is  valid,  and  may  extinguish  the 


(0  See  potty  R.  IV.,  Chap.  XI.  («)  Smart  y.  CheU,  7  Dowl.  781. 

(«)  Bankruptcy    Act,    1883,    s.    30  ;  a)  jOapu  t.  Dodd,  4  Taunt.  602. 

Heather  v.  JFebb.  2  C.  P.  D.  1 ;  46  L.  J.  ,  /  nr,,.        ^  .    m^^*      i  rr^^^i. 

C  v  M  (^)  '^^ti^^^fon  T.   elements^  1  Taunt. 


523. 


(x)  Jakeman  v.  Cook.  4  Ex.  D.  26 ;  48      *''"•  ^    «      « 

L.  J.  Ex.  165.  W  M*Manu9  v.  Bark,  L.  R.  6  Ex.  66  ; 

(y)  Fx  p.  Barrow,  18  C.  D.  464  ;  50      39  L.  J.  Ex.  65. 
L.  J.  C.  821.  (e)  Stott  v.  Fairlamh,  53  L.  J.  Q.  B. 

(s)  Ante,  p.  376.  47. 
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debt  by  the  dootrine  of   merger  without  any  new  considera-      Chap.  I. 
tion(/). 

For  the  same  reason  the  performance,  or  a  promise  of  perform-  Promiae  to 
anoe  of  an  existing  legal  obligation  is  not  a  valid  consideration  ;  a  Jg^^;^^^**'^^ 
promise  by  a  person  to  pay  his  own  debts  being  simply  nuga- 
tory (g).     An  existing  debt  is   no   consideration   to  support   a 
promise  by  the  creditor  to  give  time  for  payment  {h).    And  if  a 
debt  carries  interest,  a  promise  by  the  creditor  to  give  an  extended 
time  for  payment  in  consideration  of  the  debtor  paying  the  interest 
during  that  time,  is  void  («).     Upon  this  principle  payment  of,  or 
a  promise  to  pay,  part  of  a  certain  and  immediate  debt  is  alone  no 
consideration  for  the  discharge  or  forbearance  of  the  residue  (k), — 
But  in  compositions  with  creditors,  the  giving  up  part  of  their  Compositions 
daims  by  all  the  creditors  is  a  valid  consideration  for  each  one  ^g^^^rs 
giving  up  a  part  and  accepting  the  composition  in  discharge  of  his 
whole  debt  (/).     And  in  the  case  of  an  imliquidated  or  imoertain 
demand,  or  a  disputed  debt,  payment  of  an  agreed  sum  is  a  suffi- 
cient consideration  for  a  discharge  of  the  demand  in  full(»z). 

Upon  the  same  principle  the  performance  of  an  existing  con-  Performance 
tract  by  one  of  the-parties  is  no  consideration  for  a  new  promise  ^ntauct?^ 
by  the  other  party  (n).  Where  a  lessee  was  liable  to  an  action  for 
breach  of  covenant  to  repair,  a  promise  by  him  to  repair  by  a 
certain  day  was  held  to  be  no  consideration  for  a  promise  by  the 
lessor  to  forbear  bringing  an  action  until  that  day(o).  Where 
seamen  have  bound  themselves  to  serve  for  a  whole  voyage,  the 
performance  of  their  duties  during  the  voyage  forms  no  considera- 
tion for  promises  of  increased  pay  ;  and  therefore  where  some  of 
the  crew  had  deserted,  a  promise  by  the  captain  to  the  others  to 
give  increased  wages  merely  for  continuing  the  voyage  was  held 
void(^).  But  where  in  consequence  of  desertions  it  became 
dangerous  to  continue  the  voyage,  the  remaining  seamen,  not 


(/)  See  post.  Ft.  IV.,  Chap.  IX. 

M  Fer  ettr.  Jonet  y.  Waite^  5  Bing. 
N.  C.  361. 

(A)  WiUiama  v.  Stem,  6  Q.  B.  D.  409 ; 
49  L.  J.  Q.  B.  663. 

(i)  Orme  v.  Galloway ^  9  Ex.  544 ;  23 
L.  J.  Ex.  118. 

(*)  Foakea  v.  Beer,  9  Ap.  Ca.  606  ;  54 
L.  J.  Q.  B.  130. 

(/)  Norman  v.  Thompson,  4  Ex.  756 ; 
19  L.  J.  Ex.  193  ;  Boyd  v.  Eind,  1 
H.  &  N.  938  ;  26  L.  J.  Ex.  164 ;  Carey 
V*  Barretty  4  C.  P.  D.  379. 

(•i)   Wilkinton  ▼.  Byert,  1  A.    &  E. 


106 ;  3  L.  J.  K.  B.  144 ;  Crowther  v. 
Farrer,  15  Q.  B.  677  ;  20  L.  J.  Q.  B. 
298.  And  see  King  v.  Finsoneault,  L.  B. 
6  P.  C.  245 ;  44  L.  J.  P.  C.  42. 

.  (n)  Jttckwn  v.  Cobbin,  8  M.  &  "W.  790 ; 
10  L.  J.  Ex.  389. 

(o)  Bayley  ▼.  Soman ,  3  Bing.  N.  C. 
916  ;  6  L.  J.  C.  P.  309. 

(p)  Fraser  v.  Baiton,  2  C.  B.  N.  S. 
612 ;  26  L.  J.  C.  P.  226  ;  Harris  v. 
Carter,  3  E.  &  B.  659 ;  23  L.  J.  Q.  B. 
296 ;  and  see  Clutterbuck  v.  Cojin^  3 
Man.  &  G.  842 ;  11  L.  J.  C.  P.  66. 
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THE  MATTER  OF  CONTRACTS, 


Pabt  III.  being  bound  to  proceed,  were  at  liberty  to  make  a  new  contraot 
stipulating  for  increased  pay  {q).  So  if  the  captain  dies  during  the 
voyage  the  mate  is  entitled  to  take  his  place  and  claim  captain's 
wages  ;  and  a  seaman  appointed  by  him  to  act  as  mate  is  entitled 
to  the  increased  wages  of  mate,  because  the  services  are  not  within 
his  duties  as  seaman  (r). — But  a  person  may  promise  to  a  third 
party  to  do  what  he  is  already  bound  to  do  by  contract  with 
another  ;  and  such  promise  is  a  sufficient  consideration  to  support 
a  new  contract  with  the  third  party  ;  as  in  the  case  of  a  promise  by 
a  debtor  to  pay  an  assignee  of  the  debt  («). 
Performanoe  Upon  the  same  principle  the  performance  of  a  legal  duty  affords 
o  ega  uty.  ^^  consideration  for  a  contract.  Thus  it  has  been  held  that  the 
mere  maintenance  of  an  illegitimate  child  by  the  mother,  which 
she  is  bound  by  law  to  provide,  if  she  be  of  ability  to  do  so,  will 
not  support  a  promise  made  to  her  by  the  putative  father  (t).  But 
if  any  provision  for  the  child  beyond  such  legal  maintenance  be 
included  in  the  consideration,  or  if  the  mother  agree  not  to  take 
proceedings  for  affiliation  against  the  putative  father,  the  considera- 
tion is  sufficient  and  the  promise  valid  (m). — ^Upon  this  principle 
a  promise  to  pay  money  to  a  sheriff  in  consideration  of  his  execu- 
ting a  writ  is  void  {x).  A  police  constable  may,  however,  recover 
the  amount  of  a  reward  offered  by  advertisement  for  giving  such 
information  as  would  lead  to  the  conviction  of  a  felon,  although  it 
may  be  his  duty  generally  to  give  information  without  reward  (y). 
— Where  money  is  exacted  by  a  person  for  doing  what  he  is  under 
a  previous  legal  obKgation  to  do,  the  payment  is  in  general  con- 
sidered as  made  under  compulsion,  and  the  money  may  be  recovered 
back  as  a  debt  implied  in  law  (z). 


Forbearance 
of  rights. 


Forbearance  to  sue  for  a  certain  time  or  for  a  reasonable  time 
by  a  person  who  has  a  right  of  action  is  a  valid  consideration  for  a 
promise  (a).    A  guarantee  of  a  debt,  expressed  to  be  made  "in 


(g)  Hartley  v.  Pontonby,  7  E.  &  B. 
872  ;  26  L.  J.  Q.  B.  322. 

(r)  Hanson  v.  Soyden,  L.  R.  3  0.  P. 
47 ;  37  L.  J.  C.  P.  66. 

(»)  Mortm  V.  £um,  7  A.  &  E.  19 ;  8 
L.  J.  Q.  B.  104  ;  see  Seotson  v.  Fegg,  6 
H.  &  N.  295  ;  30  L.  J.  Ex.  226. 

W  Crowhurst  v.  Laverock,  8  Ex.  208 ; 
22  L.  J.  Ex.  67.  See  FuriUio  v.  CrowOier, 
7  D.  &  R.  612. 

(tt)  Jennings  v.  Brown,  9  M.  &  W. 
496;  12  L.J.  Ex.  86;  Linnegar  y,  Hodd, 


6  C.  B.  437  ;  17  L.  J.  C.  P.  106  ;  SmUh 
Y.  Soehe,  6  C.  B.  N.  S.  223  ;  28  L.  J. 
C.  P.  237. 

{x)  Bridge  v.  Cage,  Cro.  Jao.  103. 

{y)  England  y.  Davidson,  11  A.  &  E. 
866;  Neville  v.  Kelly,  12  C.  B.  N.  S. 
740;  32  L.J.  C.  P.  118.  See  Bent  y. 
Wakejield  Bank,  4  C.  P.  D.  1. 

{z)  See  ante,  p.  61. 

(a)  Willatts  v.  Kennedy,  8  Bing.  6 ;  I 
L.  J.  0.  P.  4. 
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oonsideration  of  your  forbearing  to  press  for  immediate  payment  of  Ooaf.  I. 
the  debt,"  no  time  being  stated,  was  held  good  as  importing  for- 
bearance for  a  reasonable  time  (6).  A  guarantee  for  the  payment 
of  a  debt  on  a  stated  day,  in  oonsideration  of  forbearance  for  which 
no  time  is  stated,  is  construed  as  presumptively  meaning  forbear- 
ance until  the  day  stated  for  payment ;  and  forbearance  for  that 
period  is  a  condition  precedent  to  liability  upon  the  guarantee  {c). 
So  a  promissory  note  payable  at  a  future  date  given  for  a  present 
debt  is  evidence  of  an  agreement  to  suspend  the  remedy  for  the 
debt  until  the  note  is  due,  which  is  a  sufficient  consideration  to 
support  the  note  (d).  Forbearance  in  fact  is  a  sufficient  considera- 
tion to  support  a  promise  made  upon  condition  of  such  forbearance, 
though  there  is  no  binding  contract  to  forbear  (e) ;  and  a  promissory 
note  payable  on  demand  given  by  a  third  party  for  the  debt  of 
another  was  held  to  import  a  request  to  give  time  to  the  debtor, 
which,  if  complied  with  in  fact,  supplied  a  consideration  for  the 
note  (/).  Forbearance  of  an  execution  against  a  debtor  is  a  suffi- 
cient consideration  for  a  promise  by  a  third  party  to  pay  a  larger 
amount  than  the  debt  (g). 

Equitable  rights  are  recognised  in  law  as  supplying  sufficient  Equitable 
oonsideration  of  a  contract,  in  respect  of  the  forbearance,  release,  "fi^"*®* 
or  assignment  of  such  rights ;  as  the  release  by  a  mortgagor  of  his 
equity  of  redemption  (h)  ;  the  assignment  in  equity  of  the  beneficial 
interest  in  a  debt  (i) ;  or  the  assignment  of  the  benefit  of  a  contract 
for  a  purchase  or  lease  of  land  {k).  Forbearance  of  a  suit  for  a 
legacy  is  a  valid  consideration  to  charge  an  executor  upon  his  own 
promise  to  pay  it  (/). 

Pretended  rights  and  cledms  which  are  void  in  law  or  equity  will  Pretended 
not  supply  a  valid  consideration.     The  surrender  of  a  tenancy  at  Sfima."^ 
will  is  no  consideration,  because  a  tenancy  at  will,  determinable 
by  a  word  of  the  landlord,  is  no  right  at  all ;  but  if  there  be  a 
doubt  whether  the  tenancy  be  at  will  or  for  a  term  the  surrender  is 


(W  Olderthaw  v.  Kitiff,  2  H.  &  N.  517 ; 
27  L.  J.  Ex.  120. 

(«)  Faifne  v.  fTilson,  7  B.  &  0.  423  ; 
HoU  Y.  Cozens,  18  G.  B.  673 ;  25  L.  J. 
0.  P.  264. 

(4)  Baker  v.  Walker,  14  M.  &  W.  465  ; 
U  li.  J.  Ex.  871  ;  Balfour  v.  Sea  Fire 
Au.,  3  C.  B.  N.  S.  300  ;  27  L.  J.  0.  17. 

(e)  Morton  ▼.  Bum,  7  A.  &  E.  19  ;  8 
L.  J.  Q.  B.  104  ;  The  Alliance  Bank  v. 
Broom,  2  Dr.  &  Sm.  289 ;  34  L.  J.  G. 
256;  miby  t.  Blgee,  L.  B.  10  G.  P. 
497  ;  44  L.  J.  C.  P.  254. 


(/)  Creart  v.  Hunter,  or  Burnyeat,  19 
Q.  B.  D.  341  ;  56  L.  J.  Q.  B.  518. 
iSi)  Smith  y.  Algar,  1  B.  &  Ad.  603. 

(A)  Thorpe  v.  Thorpe,  1  Ld.  Raym. 
663. 

(»)  Mouldsdale  v.  Birehall,  2  W.  Bl. 
820. 

{k)  Price  v.  Seaman,  4  B.  &  0.  525 ; 
Baxter  ▼.  ConoUy,  IJ.  &  W.  576. 

{I)  Davie  v.  Reyner,  2  Lev.  3  ;  1  Ventr. 
120;  see  note  (1)  to  Barber  y.  Fox,  2 
Wms.  Sannd.  424. 
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PabtIII.  a  valid  consideration  (//^).  A  release  of  all  interest  in  an  estate, 
reserving  a  lien  for  a  debt,  by  a  person  who  in  fact  had  no  interest 
except  the  lien,  was  held  to  be  no  consideration  for  a  promise  to 
pay  the  debt  (n).  The  giving  up  of  a  security  for  a  debt,  after  the 
creditor  has  released  the  debt,  is  no  consideration  to  the  debtor ; 
because  the  creditor  has  no  longer  any  right  to  retain  it  (o). — So 
forbearance  of  suit  where  there  is  no  cause  of  action  or  no  party 
liable  to  be  sued  is  no  consideration  :  as  forbearing  to  sue  an  heir 
on  the  bond  of  his  ancestor  in  which  he  was  not  bound  (p) ;  for- 
bearing the  debt  of  a  deceased  person,  when  there  is  no  represen- 
tative to  be  sued,  nor  any  assets  to  be  reached  (q) ;  forbearance  by 
the  assignee  of  a  bond,  upon  which  by  reason  of  equities  sub- 
sisting between  the  obligor  and  the  assignor  he  has  no  right  to 
sue  (r). 

Disputed  and  doubtful  claims  to  legal  or  equitable  rights  will 
support  the  consideration  for  a  promise  (s)  ;  and  forbearing  to  sue 
for  or  releasing  a  bond  fide  claim  which  is  reasonably  doubtful  in 
fact  or  in  law,  though  no  proceedings  have  been  commenced,  is  a 
good  consideration  (t).  Forbearance  to  apply  for  costs  which  are  in 
the  discretion  of  the  court  is  a  valid  consideration  for  a  promise  to 
pay  them  (w).  Where  disputed  accounts  are  settled  upon  the  terms 
that  one  party  shall  pay  the  other  a  certain  sum,  there  is  sufficient 
consideration  to  support  the  settlement  (x).  The  withdrawal  of  a 
distress  for  rent  in  arrear,  the  amount  of  which  is  disputed,  is  a 
good  consideration  for  a  promise  to  pay  a  certain  sum  (y).  But 
unless  there  appears  some  reasonable  ground  of  dispute  between  the 
parties,  a  compromise  made  in  consideration  of  forbearing  to  sue  is 
Staying  ^^^  binding  (s). — ^Where  an  action  has  been  commenced,  a  promise 

proceeSngfl     made  in  consideration  of  staying  proceedings  is  presumed  against 


Disputed 
and  doubtful 
claims. 


{m)  1  Vin.  Abr.  309;  Best,  C.  J., 
Richardson  v.  Mellish,  2  Bing.  244. 

(«)  Kaye  v.  Button^  7  Man.  &  G.  807 ; 
13  L.  J.  C.  P.  183. 

(o)  Cowper  v.  Greeny  7  M.  &  W.  633 ; 
10  L.  J.  Ex.  346. 

(jp)  Barber  v.  Fox,  2  Wms.  Saund. 
418. 

(g)  Jones  v.  Ashhumham^  4  East,  455; 
Nelson  V.  Serle,  4  M.  &  W.  796 ;  8  L.  J. 
Ex.  305. 

(r)  Graham  v.  Johnson,  L.  B.  8  Eq. 
36  ;  38  L.  J.  C.  374. 

(*)  Haiffh  V.  Brooks,  10  A.  &  E.  309  ; 
£x  JO.  Lucy,  4  De  G.  M.  &  G.  356  ;  22 
L.  J.  C.  732 ;  Orrell  v.  Coppoek,  26  L.  J. 


C.  269. 

(0  Cook  V.  Wright,  1  B.  &  S.  569  ;  30 
L.  J.  Q.  B.  321  ;  Callisher  v.  Bischoff- 
shHm,  L.  H.  6  Q.  B.  449 ;  39  L.  J.  Q.  B. 
181  ;  Miles  v.  Netc  Zealand  Co.,  32  C.  D. 
266  ;  55  L.  J.  C.  801. 

(m)  Bracewell  y.  Williams,  L.  R.  2  C.  P. 
196. 

(x)  Llewellyn  ▼.  Llewellyn,  3  D.  &  L. 
318  ;  15  L.  J.  Q.  B.  4. 

iy)  Skeate  v.  Beale,  11  A.  &  E.  983 ; 
9  L.  J.  Q.  B.  233. 

{z)  Edwards  v.  Baugh,  11  M.  &  W. 
641  ;  12  L.  J.  Ex.  426  ;  Thomson  t. 
Eastwood,  2  Ap.  Ca.  216.    * 
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the  promisor  to  have  been  well  founded;  and  it  lies  upon  the  Chap.  I. 
promisor  to  show  that  there  was  no  good  or  doubtful  cause  of  action 
forborne,  to  the  knowledge  of  the  plaintiff,  in  order  to  discharge 
himself  from  the  promise  (a).  If  a  person  commences  legal  pro- 
ceedings, knowing  that  he  has  no  cause  of  action,  staying  the  pro- 
ceedings would  be  no  consideration  to  support  a  promise  to  pay  the 
amount  claimed  (b). 

The  discharge  of  a  prisoner  from  an  illegal  execution  is  no  con-  illegal 
sideration  to  support  a  promise ;  but  an  execution  will  be  presumed  ^"**™*- 
to  be  legal  and  regular  until  the  contrary  is  proyed ;  and  it  is  in- 
cumbent on  the  promiser  to  show  that  it  was  illegal  to  the  know- 
ledge of  the  promisee  in  order  to  avoid  the  promise  (c).  If  the 
execution  is  merely  irregular,  requiring  an  application  to  the  court 
for  a  discharge,  the  discharge  at  the  instance  of  the  promiser  is  a 
valid  consideration  (d),  A  promise  to  pay  the  debt  of  a  deceased 
debtor  in  consideration  of  the  creditor  forbearing  to  arrest  the  dead 
body  would  be  void,  because  such  an  arrest  is  illegal  (e) . — ^A  promise 
to  conduct  proceedings  in  bankruptcy  against  a  person  in  such  a 
manner  as  to  injure  his  credit  as  little  as  possible  was  held  to  be  no 
consideration  for  a  promise  to  pay  the  costs ;  being  merely  a  promise 
not  to  abuse  the  process  of  the  court  (/).  A  promise  not  to  disclose 
matters  defamatory  of  another  is  not  a  valid  consideration,  because 
it  is  a  duty  to  disclose  such  matters  upon  a  justiQable  occasion  but 
not  otherwise,  and  therefore  the  promise  must  be  either  void  or 
illegal  (ff).  An  agreement  between  subscribers  to  a  charity  to 
exchange  votes  for  their  respective  candidates  is  legal  and  valid  (A). 


Marriage  is  a  valid  consideration  between  the  parties  to  the  OonBideTatipn 
marriage;  as  in  the  contract  of  mutual  promises^  ^^  of  marriage. 

it  is  a  valid  consideration  for  a  promise  by  a  third  party  made  to 
either  of  the  parties  to  the  marriage  (k).    And  the  rescission  of 


(a)  Tempson  t.  Knowlet,  7  C.  B.  661 ; 
18  L.  J.  0.  P.  222  ;  Crowther  t.  Farrer, 
15  Q.  B.  677  ;  20  L.  J.  Q.  B.  298. 

(h)  Wade  v.  Simeon^  2  C.  B.  648 ;  15 
L.  J.  C.  P.  114. 

(e)  Herring  v.  Dorell,  8  Dowl.  604 ; 
Atkinson  t.  Baynton^  1  Bing.  N.  0.  444  ; 
4  L.  J.  0.  P.  127  ;  Smith  y.  Monteith, 
13  M.  k  W.  427  ;  14  L.  J.  Ex.  22. 

{d)  Butcher  v.  Steuart,  11  M.  &  W. 
857 ;  12  L.  J.  Ex.  391. 

{e)  EUenborough,  C.  J..  Jones  v.  Ath- 
iumham,  4  East,  465.  See  Bjles,  J., 
Foiter  T.  Dodd,  L.  B.  3  Q.  B.  77 ;  37 


L.  J.  Q.  B.  32  ;  Williams  y.  Williams^ 
20  0.  D.  669  ;  51  L.  J.  0.  385. 

(/)  Bracewell  v.  Williatns,  L.  R.  2 
C.  P.  196. 

(^  Brown  v.  Brine,  I  Ex.  D.  5 ;  45 
L.  J.  Ex.  129. 

(A)  Bolton  y.  Madden,  L.  B.  9  Q.  B. 
55 ;  43  L.  J.  Q.  B.  35. 

(•)  Harrison  y.  Cage,  1  Ld.  Baym. 
386  ;  5  Mod.  4 1 2 ;  see  Harvey  y .  Johnston, 
6  C.  B.  295 ;  17  L.  J.  C.  P.  298. 

{k)  Shadwell  y.  ShadweU,  9  0.  B.  N.  S. 
159 ;  30  L.  J.  C.  P.  145.  See  ante^  p.  163, 
n.  (^). 
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THE  MATTER  OF  CONTRACTS. 


Marriage 
settlemexits. 


Paet  III.  mutual  promises  to  marry  is  a  valid  consideration  for  a  promise  by 
one  of  the  parties  to  pay  a  sum  of  money  to  the  other  (/).  But  a 
contract  of  mutual  promises  to  marry  is  held  not  to  be  an  "  agree- 
ment made  upon  consideration  of  marriage"  within  the  fourth 
section  of  the  Statute  of  Frauds ;  and  therefore  it  does  not  require 
evidence  in  writing  (w). — Marriage  or  a  promise  of  marriage  is  a 
valid  consideration  for  a  promise  to  convey  or  charge  land  or  other 
property  in  settlement  upon  the  marriage ;  and  upon  the  marriage 
taking  place  a  specific  lien  or  charge  is  thereby  created  upon  the 
property  (n).  And  a  conveyance  made  in  consideration  of  marriage 
is  valid  as  against  a  subsequent  purchaser  for  value,  and  as  against 
general  creditors  (o) ;  in  the  interest  of  all  persons  who  are  deemed 
to  be  within  the  consideration  of  the  marriage ;  namely,  the  hus- 
band and  wife,  and  the  survivor  of  them,  and  the  issue  of  the 
marriage  (p).  Limitations  in  a  marriage  settlement  to  the  issue  of 
a  former  marriage  of  either  party,  or  to  illegitimate  issue,  are  not 
within  the  marriage  consideration ;  they  are  held  to  be  voluntary 
and  therefore  void  against  a  purchaser  for  value  (q).  And  limita- 
tions to  collateral  relations  of  either  party  are  in  the  same  posi- 
tion (r).  Limitations  to  the  issue  of  a  future  marriage  have  been 
supported  against  a  subsequent  purchaser  («). — A  post-nuptial 
settlement  is  voluntary  as  regards  the  consideration  of  marriage, 
because  it  is  a  past  consideration  (t). 


Consideration 
of  tenure. 


The  tenure  of  land  involves  a  consideration  in  the  implied 
obligations  of  the  tenancy,  although  no  rent  or  services  or  other 
consideration  is  expressly  reserved  or  stipulated ;  and  therefore  a 
grant  of  land  for  a  particular  estate,  in  tail  or  for  life  or  for  years, 
as  creating  a  tenure,  requires  no  further  consideration ;  but  a  grant 
in  fee  since  the  statute  of  Quia  EmptoreSy  as  it  creates  no  new 


(/)  Baker  v.  Smithy  dted  T.  Raym. 
400  ;  see  Keenan  v.  Mandley,  2  D.  J.  &  S. 
283. 

(m)  See  ante,  p.  162. 

(«)  FremouU  v.  Dedire,   1   P.   Wms 
429  ;  LudertY.  Anatey,  4  Ves.  601.     See 
Bb  Parkiny  (1892)  3  Ch.  610 ;  62  L.  J.  C 
66. 

(o)  Richardson  v.  Horton,  7  Beav.  112 
13  L.  J.  C.  186. 

(-p)  Nairn  v.  Frowte,  6  Ves.  752 
Dilkes  V.  Broadmead,  2  D.  F.  &  J.  566 ; 
30  L.  J.  C.  268 ;  see  Kevan  v.  Cratrford, 
6  C.  D.  29  ;  46  L.  J.  C.  729. 


(q)  Be  Meitre  y.  Wett,  (1891)  A.  C. 
264;  60  L.  J.  P.  C.  66;  AU.-Gen,  v. 
Ja<Mb9  Smith,  (1895)  2  Q.  B.  264;  64 
L.  J.  Q.  B.  606. 

(r)  Johnson  v.  Legard,  3  Madd.  283 ; 
6  M.  &  S.  60 ;  Smith  v.  Chetrill,  L.  R. 
4  Eq.  390;  36  L.  J.  C.  738.  See 
Meredyth  v.  Meredyth,  (1895)  P.  92 ;  64 
L.  J.  P.  54  ;  Walpole  v.  WalpoU,  (1901) 
P.  196  ;  70  L.  J.  P.  49. 

(»)  Clayton  v.  Wilton,  6  M.  &  S.  67,  n. ; 
3  Madd.  302,  n. 

{t)  Butterfield  v.  Heath,  15  Beav.  408 ; 
22  L.  J.  C.  270  ;  Shurmur  t.  Sedgwick^ 
24  C.  D.  697  ;  63  L.  J.  C.  87. 
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tenure,  requires  a  consideration,  at  least  nominal,  or  an  express  Ohap.  I. 
declaration  of  uses,  in  order  to  rebut  a  resulting  use  in  the 
grantor  (u).  Hence  an  agreement  for  a  lease  is  sufficiently  sup- 
ported by  the  tenure  to  be  thereby  created  without  any  other  con- 
sideration (x).  And  an  assignment  of  leasehold  estate  is  sufficiently 
supported  by  the  liabilities  and  covenants  of  the  lease  undertaken 
by  the  assignee  {t/}.  The  consideration  of  tenure  in  such  cases  is 
sufficient  to  protect  the  tenant  or  lessee  against  a  subsequent  pur- 
chaser for  value  (2),  or  against  a  prior  equitable  incumbrance  of 
which  he  had  no  notice  (a)  ;  but  it  is  not  alone  a  Isufficient  con- 
sideration to  support  a  settlement  impeached  under  the  13  Eliz. 
c.  5,  as  a  fraud  upon  creditors  (6). 

One  and  the  same  consideration  is  sufficient  to  support  several  Consideratioxi 
distinct  promises  made  in  respect  of  it ;  and  in  general  in  a  written  P^^^^"  void, 
agreement  stating  a  sufficient  consideration  all  the  promises  would 
be  construed  as  referable  to  the  consideration  (c).  If  the  considera- 
tion expressed  is  divisible  and  partly  void  for  uncertainty  or  any 
other  reason,  it  may  be  so  far  rejected,  and  the  promise  supported  by 
so  much  as  is  valid  and  substantial  (d).  If  the  promise  consists  of 
several  matters  and  is  divisible,  the  consideration  may  be  attribut- 
able to  part  only,  leaving  the  rest  unsupported  by  any  considera- 
tion. As  where  a  guarantee  was  given  in  terms  to  pay  for  all  the 
gas  to  be  supplied  on  certain  premises,  and  also  to  pay  all  arrears 
then  due  for  gas  supplied ;  the  only  consideration  being  the  future 
supply  of  gas,  the  promises  were  construed  to  be  divisible ;  the 
former  was  held  valid  in  respect  of  any  gas  to  be  supplied  under 
it,  and  the  latter  void  as  given  for  a  past  consideration  {e).  So  a 
bill  of  exchange  may  be  given  for  sums  attributable  respectively 
to  several  considerations,  some  of  which  are  void  or  have  failed  (/). 
— ^Where  any  part  of  the  consideration  is  illegal  it  is  not  merely  ConBlderatlon 
void  and  inoperative,  but  it  generally  renders  the  whole  transaction  ^^«^' 


(m)  Perldzis,  88.  533—637  ;  Brmft 
MM,  2  LeoD.  16 ;  Barker  t.  Keate,  I 
Mod.  262;  Fowley  t.  Walker,  6  T.  H. 
873. 

(x)  King's  Leateholde,  L.  B.  16  Eq. 
521. 

(y)  Prite  v.  Jenkine,  6  0.  D.  619 ;  46 
L.  J.  0.  806 ;  Harris  v.  Tubb,  42  0.  D. 
79 ;  68  L.  J.  C.  434  ;  see  Colee  v.  Pil- 
iingion,  L.  R.  19  Eq.  174 ;  44  L.  J.  0. 
381. 

(s)  Prieef.Jenkinef  supra  ;  BeLulham, 


63  L.  J.  0.  928 ;  affirmed,  63  L.  T.  9 
33  W.  R.  788. 

(a)  Harris  v.  Tubb,  supra, 

[b)  He  RidUr,  22  C.  D.  74  ;  62  L.  J.  C 
343. 

(e)  Harris  t.   Venables,  L.  R.  7  Ex 
236;  41  L.J.  Ex.  180. 

(d)  King  t.  Sears,  2  C.  M.  &  R.  48 
4L.  J.  Ex.  181. 

(e)  Wood  Y.  Benson,  2  C.  &  J.  94 
1  L.  J.  Ex.  18. 

(/)  DameU  v.  JTiUiams,  2  St»rk.  166 ; 
Clark  Y.  Lazarus,  2  Man.  &  G.  167. 
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Pabt  III.     illegal,  and  the  promise  induced  in  any  degree  hj  such  consideration 
is  wholly  void.     But  if  the  promise  be  divisible  and  apportionable 
to  the  several  parts  of  the  consideration,  the  promise  so  far  as  not 
attributable  to  the  illegal  consideration  may  be  valid  (g). 
Failure  of  In  contracts  with  executory  considerations,  the  execution  of  the 

consideration  may  form  a  condition  precedent  to  the  uability  upon 
the  promise,  and  the  failure  of  the  consideration  then  discharges 
the  promise.  If  the  execution  of  the  consideration  does  not  form 
a  condition  precedent  to  the  liability  upon  the  promise,  failure  of 
execution  does  not  affect  the  promise,  but  has  the  effect  only  of  a 
breach  of  contract,  giving  a  claim  for  damages.  The  dependence 
of  the  promise  on  the  one  side  upon  the  execution  of  the  considera- 
tion on  the  other  is,  for  the  most  part,  a  question  of  construction 
of  the  terms  of  the  contract,  which  is  treated  hereafter  in  treating 
of  contracts  on  the  side  of  the  promise  (A). — Where  money  has 
been  paid  for  a  consideration  which  entirely  fails,  the  money  may 
in  general  be  recovered  back ;  and  a  contract  or  debt  is  implied  in 
law  to  that  effect  (i). 

iff)  ShaekeU  y.  Hosier,  2  Bisg.  N.  0.      62  L.  J.  M.  0.  129 ;  aee  post^  Ft.  m., 


634  ;    6  L.  J.  C.  F.  193 ;  Kearney  t.      ^^^?*g^' 
Whitehaven  Colliery,  (1893)  1  Q.  B.  700  ;  (i)  See  ante,  p.  66. 


(A)  See  next  Chapter. 
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Promises  conditional  upon  notice — notice  of  dishonour  of  bill — 
notice  under  guarantees  and  indemnities — ^insurance 453 

Construction  of  contracts  as  to  conditions — ^independent,  depen- 
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The  promise  in  a  contract  may  be  made  in  express  terms ;  or  it 
may  be  presumed  from  the  facts  and  circumstances  creating  the 
contract ;  or  under  certain  circumstances  it  may  be  implied  in  law : 
these  distinctions  refer  to  the  mode  of  formation  of  the  contract  and 
haye  been  already  noticed.  The  promise  may  be  varied  according 
to  the  specific  object  or  purpose  to  which  the  contract  is  applied ; 
but  it  is  not  within  the  scope  of  the  present  work  to  treat  of  the 
law  of  contracts  in  its  various  specific  applications.  There  are, 
however,  some  modifications  and  distinctions  of  a  general  character 
oonceining  the  matter  of  the  promise  which  require  notice. 
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Paet  in. 

Absolute  and 

coBditional 

promiBes. 

Condition 
precedent. 


Condition 
subsequent. 


Debts  payable 
at  a  future 
time. 


Promises  may  be  absolute  or  conditional.  An  absolute  promise 
is  due  immediately,,  and  independently  of  any  event  or  contin- 
gency ;  as  a  debt  due  and  payable  at  tbe  present  time.  Such  a 
debt  arises  upon  a  promissory  note  payable  on  demand,  which  is 
held  to  be  a  present  debt  due  and  payable  without  demand  {a), — ^A 
conditional  promise  is  one  of  which  the  performance  becomes  due 
only  after  a  lapse  of  time,  or  upon  the  happening  of  some  event, 
certain  or  uncertain.  The  lapse  of  time  and  the  happening  of  the 
event  are  then  conditions  precedent,  in  reference  to  the  liability  for 
performance  of  the  promise. — ^A  promise  may  also  be  conditional, 
as  being  subject  to  cease  or  be  discharged  upon  some  event  or  con- 
tingency, which  is  then  a  condition  subsequent :  as  a  bond  with 
condition,  which  according  to  the  literal  construction  is  an  acknow- 
ledgment of  a  debt  due  to  the  obligee,  conditioned  to  be  void  on 
the  performance  of  some  act  or  the  happening  of  some  event.  But 
the  legal  effect  of  the  bond  is  to  secure  the  performance  or  the 
event  stipulated  for  in  the  condition ;  and  in  substance  it  constitutes 
a  liability  to  pay  conditional  on  a  breach  of  the  condition ;  the 
amount  payable  being  restricted  by  law  to  the  damages  occasioned 
by  the  breach  (6).  Other  instances  of  conditions  subsequent  occur 
in  charter-parties  containing  a  clause  of  cesser  of  liability  upon  the 
shipment  of  the  cargo  (c) ;  and  in  contracts  reserving  conditions  of 
forfeiture  or  of  rescission  at  the  option  of  one  or  other  of  the 
parties  (d). 

Contracts  may  be  conditional  upon  mere  lapse  of  time;  as  a  debt 
payable  at  a  future  time,  debitum  in  prcesenti  solvendum  in  fiituro^ 
which  is  subject  to  the  condition  precedent  that  the  specified  time 
must  elapse  before  the  debt  becomes  absolutely  due  and  payable ; 
as  a  debt  for  goods  sold  with  a  fixed  period  of  credit ;  a  debt  upon 
a  bill  or  note  payable  at  a  future  date.  Where  goods  are  sold 
upon  a  contract  to  pay  for  them  by  a  bill,  and  the  bill  is  given, 
the  price  cannot  be  recovered  until  the  period  of  the  bill  has 
elapsed ;  but  if  the  contract  is  broken  by  not  giving  the  bill,  the 
remedy  is  by  an  action  for  the  breach  complained  of  {e).  So  wages 
may  be  due,  though  not  payable  until  a  future  day  (/) ;  but  there 


[a)  Norton  v.  EUam,  2  M.  &  W.  461  ; 
6  L.  J.  Ex.  121 ;  Bartrum  y,  Caddy,  9  A. 
&  E.  276 ;  8  L.  J.  Q.  B.  31.  See  Be 
George,  44  C.  D.  627  ;  69  L.  J.  C.  709. 

(&)  See  ante,  p.  94. 
{p)  See  ante,  p.  334. 
(<7)  See/Kw^,  p.  470. 


(«)  Dutton  T.  Soictnonsonf  3  B.  &  P. 
682  ;  Jfelps  y.  Winterbottom,  2  B.  &  Ad. 
431 ;  Baul  v.  Dod,  2  C.  B.  800 ;  16 
L.  J.  C.  P.  177  ;  WayneU  Coal  Co,  v. 
MoretDood,  46  L.  J.  Q.  B.  746.  See 
Bugg  y.  Weir,  16  C.  B.  N.  S.  471. 

(/)  Walsh  V.  Walley,  L.  B.  9  Q.  B. 
367  ;  43  L.  J.  Q.  B.  102. 
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is  no  debt  for  accruing  wages  until  earned  and  accrued  due  (g).  Chap.  II. 
Calls  made  upon  shares  in  a  company  are  debts  owing  from  the 
time  of  making  the  calls,  though  a  limit  of  time  is  allowed  for  pay- 
ment (h).  As  a  bill  given  for  a  debt  merely  suspends  the  remedy,  the 
amount  of  a  debt  for  which  an  acceptance  has  been  given  may  be 
subject  to  a  Ken  under  articles  of  association  providing  that  the 
company  shall  have  a  lien  upon  the  shares  of  a  member  for  any 
money  "due,"  unless  it  appears  from  the  context  that  the  word 
"  due  *'  is  only  intended  to  apply  to  debts  due  and  payable,  and 
not  to  debts  due  but  payable  at  a  future  date  {i) . 

A  contract  or  debt  may  be  limited  to  payment  out  of  a  special  Debt  payable 
fund,  making  the  raising  and  sufficiency  of  the  fund  a  condition  J^^  special 
precedent  to  the  liability ;  in  which  case  the  promisor  would  not 
become  absolutely  liable  unless  the  fund  failed  through  his  own 
default  {k).  But  a  contract  may  be  construed  as  absolute,  not- 
withstanding the  indication  of  a  fund  for  payment:  as  the  covenant 
of  a  company  to  pay  for  property  purchased  "  out  of  the  money 
raised  by  the  first  calls  upon  the  shares"  (/)  ;  and  a  loan  made  to 
promoters  for  the  expenses  of  forming  a  company,  "  to  be  repaid 
out  of  the  calls  on  shares  "  (m)  ;  it  which  cases  it  was  held  that  the 
fund  merely  indicated  the  expected  time  and  mode  of  payment, 
without  forming  a  condition  precedent  to  the  liability.  So  a  policy 
of  insurance  covenanting  that  the  capital  stock  and  funds  of  the 
company  alone  should  be  liable  to  pay  the  losses  insured  was  con- 
strued as  an  absolute  covenant ;  the  indication  of  the  fund  import- 
ing no  more  than  the  necessary  restriction  of  the  remedy  to  the 
funds  of  the  company  (n).  And  a  covenant  by  an  executor  to 
advance  money  to  a  legatee  "  out  of  the  assets  "  of  the  testator, 
upon  receiving  an  indemnity,  was  construed  as  an  absolute  cove- 
nant, independent  of  the  receipt  of  assets  (o). 

,  Contracts  may  be  conditional  upon  the  happening  of  some  event  Promifles 
which  is  certain,  but  the  time  of  happening  of  which  is  uncertain,  Spon  certain 
as  a  post  obit  bond  payable  at  death ;  or  a  covenant  by  a  person  or  uncertain 

Ovenv. 

{£)  Boston  Fishing  Co,  y.   Ansell,  39  (/)    Pilhrow  t.   Filhroto*s  Atmoapheric 

C.  D.  339.  Ity.y  tupra, 

(h)  Dawes'  case,  38  L.  J.  C.  612.  (w)  Scott  v.  Ehury,  L.  R.  2  C.  P.  255  ; 

(t)    London  %  Birmingham   Bank,    34  36  L.  J.  G.  P.  161. 
Beay.  332  ;  34  L.  J.  G.  418  ;  Re  Stockton  {n)  Sunderland  Marine  Ins.  y.  Kearney ^ 

Iron  Co.,  2  C.  D.  101 ;  46  L.  J.  G.  168.  16  Q.  B.  925  ;  20  L.  J.  Q.  B.  417. 

(it)    Pilbrow  y.   Pilbrow's  Atmospheric  (o)  Bain  v.  Kirk,  18  L.  J.   Q.  B.  83. 

By.,  6  C.  B.  440  ;  17  L.  J.  G.  P.  166  ;  Bee  Dowdall  v.  Hallett,  18  Q.  B.  2  ;  21 

see  fFittiamsT.  Hathaway,  6  G.  D.  544.  L.  J.  Q.  B.  98. 
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FabtIU.  that  his  heirs  or  executors  after  his  death  shall  pay  a  sum  of 
money  (p).  Contracts  may  be  conditional  upon  the  happening  of 
some  event  or  contingency  which  is  altogether  uncerttdn ;  as  con- 
tracts of  insurance  against  losses  by  perils  of  the  sea  or  by  fire ; 
contracts  of  guarantee';  the  contract  of  a  shareholder  in  a  company 
Bills  accepted  to  pay  calls. — A  bill  of  exchange  may  be  accepted  payable  upon  a 
drtion.  condition,  if  the  holder  will  take  such  an  acceptance  ;  and  it  is  then 

not  absolutely  due  until  the  condition  is  satisfied  (q) :  as  an  accep- 
tance payable  upon  delivery  of  a  bill  of  lading  (r) ;  or  "  when  a 
navy  bill  was  paid  "  (s).  An  acceptance  is  primd  facie  general,  and 
a  qualified  acceptance  is  construed  strictly  against  the  acceptor  (t). 
— A  bill  or  note  may  be  drawn  payable  on  a  future  event  of 
certain  occurrence,  so  that  the  money  must  become  payable  at  a 
determinable  future  time;  but  not  on  an  uncertain  contingency 
without  forfeiting  the  character  of  a  bill  or  note  («).  Such  an 
instrument  would  not  be  negotiable ;  nor  would  it  be  attended 
with  the  presumption  of  consideration;  and  an  action  could  be 
brought  upon  it  only  as  an  ordinary  agreement,  of  which  the  con- 
sideration must  be  alleged  and  proved  (;r).  An  instrument  promis- 
ing to  pay,  subject  to  the  contingency  of  the  liability  ceasing  upon 
some  event,  as  upon  the  death  of  the  payee,  is  a  special  agreement 
which  cannot  be  treated  as  a  bill  or  note  (y). 


BiUfl  drawn 
upon  con- 
dition. 


Promifies 
conditional 
upon  win  of 
promiser. 


A  promise  cannot  be  conditional  on  the  mere  will  of  the  pro- 
miser;  for  by  promising  to  do  a  thing  only  in  case  it  please 
himself  he  is  not  bound  to  anything.  Agreements  for  service  in 
which  the  remuneration  is  left  to  the  discretion  of  the  employer 
create  no  binding  contract  (s).  A  covenant  in  terms  amounting  to 
a  promise  by  a  person  to  pay  money  to  himself  was  held  to  be  no 
contract  (a).  A  grant  of  land  made  in  consideration  of  a  covenant 
by  the  grantee  to  build  a  house  upon  the  land  conveyed  was  held 
to  be  purely  voluntary  (b). — But  a  contract  may  be  made  termin- 


(p)  Coope  v.  Cresncellf  L.  B.  2  Ch. 
112  ;  36  L.  J.  C.  114. 

(q)  Billflof  Exchange  Act,  1882,  s.  19 ; 
Julian  Y.  Shohrooke,  2  Wils.  9. 

(r)  Smith  v.  Vertue,  9  C.  B.  N.  S. 
214  ;  30  L.  J.  C.  P.  66. 

(*)  Pieraon  y.  Dunlop,  Cowp.  671. 

(0  Meyer  r.  Deeroiz,  (1891)  A.  C.  520 ; 
69  Ii.  J.  Q.  B.  638. 

[u)  Bills  of  Exchange  Act,  1882,  ss.  3, 
11 ;  Cookfy,  CoUhtm,  2  Stra.  1217. 


(x)  Carlos  v.  Faneourt,  5  T.  R.  482 ; 
mil  Y.  Halford,  2  B.  &  P.  413 ;  Robina 
Y.  May,  11  A.  &  E.  213  ;  9  L.  J.  Q.  B. 
22. 

\y)  Bills  of  Exchange  Act,  1882, 
8.  83  ;  Worley  v.  Harrison,  3  A.  &  E. 
669;  6L.  J.K.  B.  17. 

See  ante,  p.  3. 

Faulkner  y.  Lowe,  2  Ex.  695. 

Ro»her  Y.  Wil/iams,  L.  H.  20  Eq. 
210;  44L.  J.  C.  419. 
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able  at  the  will  of  one  of  the  parties,  as  in  the>  case  of  a  partner-     Chap.  n. 
ship  at  willy  and  will  be  valid  until  so  determined;   and  the 
determination  may  be  entirely  arbitrary  and  without  reason  as- 
signed (c). 

A  promise  may  be  made,  upon  a  valid  oonslderation,  to  make  a  Promise  to 
certain  disposition  of  property  by  will ;  and  although  the  promiser  ^^^  ^ 
cannot  be  compelled  to  make  a  will  according  to  his  promise,  his 
estate  will  be  bound  by  the  promise,  after  his  death,  either  in 
damages,  or  specifically  {(I).  The  promise  must  clearly  show  an 
absolute  intention  to  make  such  a  will,  and  not  merely  a  present 
revocable  testamentary  intention  (e).  And  it  must  be  made  to  the 
promisee  and  accepted  by  him  as  a  binding  obligation  (/).  And  a 
promise  to  leave  "  a  share  "  of  the  testator's  property  does  not  bind 
the  promiser  to  leave  a  share  equal  to  that  of  other  beneficiaries 
under  his  will  {g).  A  promise  to  make  a  certain  disposition  of 
land  or  of  any  interest  in  land  by  wiU  is  within  the  fourth  section 
of  the  Statute  of  Frauds  and  must  be  proved  in  writing  {h). 

A  promise  to  pay  for  work  upon  condition  of  the  work  being  promise  con- 
done to  the  approval  of  the  promiser  is  valid  :  as  a  contract  with  ^pprovaldT^ 
an  architect  to  prepare  plans  subject  to  approval  («) ;  or  to  prepare  the  oon- 
plans  upon  the  terms  of  being  employed  as  architect  to  carry  them 
out  if  approved  (A*).  In  such  cases  the  condition  of  approval  must 
presumptively  be  exercised  in  a  reasonable,  and  not  arbitrary  or 
capricious  manner  (/).  It  may  be  stipulated  that  the  approval 
shall  be  quite  arbitrary ;  and  then  the  only  restriction  is  that  it 
must  be  exercised  in  good  faith,  however  unreasonably,  and  not 
merely  for  the  purpose  of  defeating  the  contract  (m).  Upon  the 
same  principle  policies  of  insurance  containing  the  condition  that 
the  insured  shall  furnish  to  the  insurers  such  evidence  or  informa- 
tion as  they  may  think  necessary  to  establish  the  claim  are  con- 
strued to  mean  such  evidence  only  as  the  insurers  may  reasonably, 


sideration. 


(e)  Partnenliip  Act,  1890,  as.  26,  32 ; 
Hendry  t.  Turner^  32  C.  D.  355;  55 
L.  J.  0.  562. 

(<Q  Eammeraley  y.  De  Biel,  12  CI.  &  F. 
45 ;  8  £.  B.  1312 ;  Cwerdale  y.  East- 
wood, L.  B.  15  Eq.  121  ;  42  L.  J.  C. 
118. 

(e)  Mam$ell  y.  White,  4  H.  L.  0. 
1039  ;  10  E. B.  769. 

(/)  Daahwood  y.  Jermyn,  12  C.  D. 
776. 

Or)  Be  Fiekusy  (1900)  1  Oh.  331  ;  69 
li.  J.  C.  161. 


(A)  Maddison  y.  Alderson^  8  Ap.  Ga. 
467  ;  50  L.  J.  Q.  B.  466 ;  Humphreys  y. 
Green,  10  Q.  B.  D.  148 ;  62  L.  J.  Q,  B. 
149. 

(0  Mofad  y.  Dickson,  13  0.  B.  543  ; 
22  L.  J.  0.  P.  265. 

(At)  Jfofatt  y.  Laurie,  15  G.  B.  583 ; 
24  L.  J.  G.  P.  66. 

(1)  Dallnum  v.  King,  4  Bing.  N.  C. 
105  ;  7  L.  J.  G.  P.  6 ;  Parsons  v.  Sexton, 
4  G.  B.  899 ;  16  L.  J.  0.  P.  181. 

(m)  Andrews  v.  Belfield,  2  G.  B.  N.  S. 
779  ;  Stadhard  v.  Lee,  3  B.  &  S.  364 ; 
32  L,  J.  Q.  B.  76. 
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Condition 

against 

assigning 

without 

consent. 


and  not  unreasonably  and  capriciously  require  (n).  So  with  deeds 
of  assignment  for  the  benefit  of  creditors,  requiring  the  creditors 
to  verify  their  debts  by  such  evidence  as  the  trustee  shall  think 
fit  (o).  An  agreement  to  take  a  lease  "  provided  the  terms  of  the 
draft  lease  are  reasonable  in  our  estimation  "  was  held  to  leave  the 
terms  open  to  further  negotiation  or  to  an  absolute  refusal  (p). — 
Where  goods  are  delivered  "  on  approval,"  or  "  for  sale  or  return  " 
or  on  like  terms,  there  is  a  sale  conditional  upon  the  approval  of 
the  buyer,  which  is  concluded  by  not  returning  the  goods  within 
the  time  appointed,  or  if  no  certain  time  is  appointed,  within  a 
time  reasonably  sufficient  for  approval ;  and  accordingly  if  the 
goods  perish  before  approval  there  is  no  sale,  and  the  loss  falls  upon 
the  seller  (q). 

A  covenant  or  condition  in  a  lease  that  the  lessee  shall  not  assign 
without  the  consent  of  the  lessor,  "  such  consent  not  being  arbi- 
trarily withheld,"  does  not  import  any  covenant  by  the  lessor  not 
to  withhold  his  consent  arbitrarily ;  but  if  he  does  so,  the  lessee 
may  assign  without  it  (r).  It  is  not  a  usual  covenant,  which  can 
be  required  of  a  lessee  without  express  stipulation  («).  Where  a 
lessee  has  contracted  to  sell  and  assign  his  lease  it  is  his  duty  to 
obtain  the  consent  of  the  landlord  {t) ;  but  where  a  lessee  contracted 
to  sell  and  assign  the  lease  '^  subject  to  the  landlord's  approval/' 
it  was  held  that  the  purchaser  could  not  enforce  the  assignment 
against  the  refusal  of  the  landlord,  upon  whatever  grounds  (u). 
And  under  a  similar  covenant  an  assignment  without  asking  the 
landlord's  consent,  though  to  an  unobjectionable  assignee,  waa  held 
to  be  a  breach  of  the  covenant  (x).  It  is  an  unreasonable  ground 
for  refusal  that  the  lessor  wishes  to  buy  the  lease  himself  (y) ;  but 


(n)  Brawittein  y.  Aeexdental  Death 
Iru.y  1  B.  &  S.  732 ;  31  L.  J.  Q.  B.  17  ; 
see  Doyle  v.  Glasgow  A»9,y  53  L.  J.  C. 
627 ;  rrudential  Ast.  v.  Edmonds^  2 
Ap.  Ca.  487. 

{o)  Colet  V.  Turner-,  L.  R.  I  C.  P.  373 ; 
36  L.  J.  C.  P.  169. 

{p)  Wilcox  V.  Redhead,  49  L.  J.  C. 
639. 

{q)  Sale  of  Goods  Act,  1893,  b.  18 ; 
EUie  V.  Mortimer^  1  B.  &  P.  N.  R.  267  ; 
Moss  Y.  Sweet,  16  Q.  B.  496  ;  20  L.  J. 
Q.  B.  167  ;  ElphickY.  Barnes,  5  C.  P.  D. 
321  ;  49  L.  J.  C.  P.  698 ;  see  EllioU  y. 
Thofnasy  8  M.  &  W.  170;  7  L.  J.  Ex. 
129. 

(r)  Treloar  y.  Biffffe,  L.  B.  9  Ex.  161 ; 
43  L.  J.  £x.  96;  Hyde  y.   Warden^   8 


Ex.  D.  72  ;  47  L.  J.  Ex.  121 ;  Sear  y. 
House  Property  Soc.,  16  C.  D.  387;  60 
L.  J.  C.  77  ;  Bates  y.  Donaldson,  (1896) 
2  Q.  B.  241 ;  66  L.  J.  Q.  B.  678. 

(«)  Hampshire  y.  Wickens,  7  C.  D. 
665 ;  47  L.  J.  0.  243  ;  Be  Lander  and 
Bagley,  (1892)  3  Ch.  41  ;  61  L.  J.  C. 
707.  See  Eadie  y.  Addison^  62  L.  J.  a 
80. 

(0  Mason  y.  Corder,  7  Taunt.  9;  2 
Marsh.  332. 

(m)  Lehmann  y.  M'Arthur,  L.  R.  3 
Ch.  496  ;  37  L.  J.  C.  626. 

{x)  Barrow  y.  Isaacs,  (1891)  1  Q.  B. 
417  ;  60  L.  J.  Q.  B.  179. 

{y)  Bates  y.  Dofialdson,  (1896)  2  Q.  B. 
241 ;  66  L.  J.  Q.  B.  678. 
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a  refusal  on  the  ground  that  a  pubKo  body  is  about  to  buy  the     Chap.  II. 
property  under  compulsory  powers  is  reasonable  (s). 

A  promise  may  be  made  conditional  upon  a  voluntary  act  of  a  Promises 
third  party ;  as  a  policy  of  fire  insurance  conditioned  that  the  upon  will 
minister  of  the  parish  should  ffive  a  certificate  as  to  the  character  o*  tf^W 

»     t       •  .        party, 

of  the  insured  and  the  bond  fide  nature  of  the  loss ;  imder  which 
it  was  held  that  the  insured  could  not  recover  without  such  cer- 
tificate,  however  unreasonably  refused  (a).  An  agreement  to  pur- 
chase certain  land,  if  the  vendor  should  buy  it  of  a  third  party, 
creates  no  binding  contract  until  the  vendor  is  bound  to  the  third 
party  (b).  An  agreement  between  two  parties  that  one  of  them 
should  take  a  lease  from  a  third  party  becomes  binding  if  the 
latter  consents  to  grant  a  lease  upon  reasonable  terms  (c). 

Upon  a  sale  of  land  at  a  valuation  to  be  made  by  persons  named,  Sale  afc 
the  valuation  is  a  condition  precedent,  and  the  purchaser  cannot  ^  ^  ^"• 
be  charged  unless  a  valuation  is  made  according  to  the  contract ; 
but  upon  an  agreement  to  sell  at  a  fair  valuation,  no  particular 
means  of  ascertaining  the  value  being  indicated,  the  court  may 
direct  the  mode  of  valuation  (d).    If  the  appointed  valuer  is  willing 
to  undertake  the  valuation,  the  court  will  compel  the  vendor  to 
allow  him  to  enter  and  make  the  valuation,  in  order  to  compel 
specific  performance  (e). — So  upon  an  agreement  to  buy  goods  at 
a  valuation,  there  is  no  sale  unless  a  valuation  is  made  according  to 
the  agreement ;  but  if   after  failure  of  the  valuation  the  buyer 
retains  the  goods,  he  may  be  liable  upon  a  new  contract  arising 
from  his  acceptance  of  the  executed  consideration  (/). — A  sale  of  Sale  on 
land  "  subject  to  approval  of  title  by  purchasers'  solicitor,"  is  in  tuK^^ 
terms  conditional  upon  the  approval  of  the  solicitor ;  but  it  is  held 
that  this  approval  must  be  exercised  bond  fide  and  upon  reasonable 
and  legal  groimds ;  and  therefore  it  amounts  substantially  to  the 
same  thing  as  a  title  required  by  the  court  {g). 

In  building  contracts  with  the  condition,  that  the  architect  or  Work  pay- 
able upon 


z)  Treoloar  v.  Bigge^  supra,  {e)  Morse   v.    Merest^   6    Madd.    26  ; 

a)   WorsUy  v.  Wood,  6  T.  R.  710.  Smith  v.  Peters,  L.  R.  20  Eq.  611 ;  44 


f 

[b)   Wylsofi  V.  Dunn,  34  C.  D.  669  ;  66  L.  J.  C.  613. 
L.  J.  C.  865.  (/)  Thurnell  v.  Balbirnie,  2  M.  &  W. 

{e)  Foster  v.  Jrheeler,  38  C.  D.    130;  786;  6  L.  J.  Ex.  255;  Clarke  v.  West- 

67  L.  J.  C.  871.  ropey  18  C.  B.  766 ;  26  L.  J.  C.  P.  287. 

{d)   Emery    v.    Wase,    8    Ves.    605  ;  f^)  Ross  v.  Boards^  8  A.  &  E.  290 ; 

MUnes  t.   Oery,  14  Vea.  400 ;  Firth  v.  7  L.  J.  Q.  B.  209  ;  Hudson  v.  Bwk, 

Midland  By, ^  L.  R.  20  Eq.  100 ;  44  L.  J.  7  C.  D.  683  ;  47  L.  J.  G.  247  ;  Eadie  y. 

C.  318.  Addison,  52  L.  J.  0.  80. 
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engineer  shall  give  his  certificate  of  the  work  done  and  of  the  sum 
due,  no  claim  can  be  made  for  payment  under  the  contract  unless 
the  certificate  be  given  (A) ;  though  the  architect  or  engineer  un- 
reasonably and  wrongfully  refuses  to  give  such  certificate  (i).  If 
he  negligently  certifies  for  a  less  or  larger  sum  than  is  due  there  is 
no  right  of  action  against  him  (A*)  ;  and  his  personal  interest  in  the 
work,  as  being  a  shareholder  in  the  works  of  a  company,  is  no  bar 
to  his  acting  (/).  But  if  the  architect  refuses  to  certify  in  collu- 
sion with  and  by  the  procurement  of  the  employer,  an  action  will 
lie  against  both  the  employer  and  the  architect  for  the  fraudulent 
collusion  (m).  There  is  no  claim  in  equity  for  work  done  upon  the 
mere  ground  of  refusal  of  the  certificate,  unless  there  is  fraud  or 
misconduct  or  collusion  on  the  part  of  the  architect  in  refusing 
it(w).  Where  the  architect  was  under  an  agreement  to  the 
employer  that  the  works  should  not  exceed  a  certain  sum,  which 
was  concealed  from  the  builder,  it  was  held  to  be  so  far  a  fraud 
upon  the  latter,  as  to  discharge  the  condition  and  to  entitle  him 
to  recover  for  the  work  done  notwithstanding  the  refusal  of  a 
certificate  (o). — ^Upon  the  same  principle  where  a  building  contract 
is  made  determinable  upon  default  in  the  builder,  to  be  decided 
upon  by  the  architect,  his  certificate  is  conclusive  (p)  ;  and  so 
where  it  is  agreed  that  extras  shall  be  chargeable  only  upon 
written  orders  of  the  architect  {q).  And  where  a  builder  undertakes 
to  complete  works  according  to  the  order  of  an  architect  within  a  given 
time,  the  order  is  conclusive  as  to  the  possibility  of  completing 
them,  and  he  is  Kable  for  delay  (r) ;  but  where  the  delay  is  occa- 
sioned by  additional  works  ordered  by  the  building  owner,  he  can- 
not recover  penalties  for  the  delay  unless  the  builder  has  agreed 


(A)  miner  v.  Field,  6  Ex.  829 ;  20 
L.  J.  Ex.  68  ;  Grafton  v.  Eastern  Co. 
Ey.,  8  Ex.  699. 

(•)  Clarke  v.  Watson,  18  0.  B.  N.  S. 
278 ;  34  L.  J.  C.  P.  148. 

(k)  Stevenson  v.  Watsony  4  C.  P.  D. 
148  ;  48  L.  J.  0.  P.  318  ;  Chambers  v. 
Goldthorpe,  (1901)  1  Q.  B.  624  ;  70  L.  J. 
K.  B.  482. 

{I)  Ranger  v.  Q,  W,  Ry.,  5  H.  L.  C. 
72  ;  10  E.  R.  824. 

(m)  Batterbury  v.  Vyse,  2  H.  &  0.  42  ; 
32  L.  J.  Ex.  177  ;  Ludhrook  v.  Barret t^ 
46  L.  J.  C.  P.  798. 

(w)  M'Intosh  V.  G.  W.  Ry.,  2  Mac.  & 
G.  74  ;  19  L.  J.  0.  374 ;  TTarifig  v. 
Manchester  Ry.,  7  Hare,  482 ;  18  L.  J. 
C.  450;  Scott  y.  Liverpool^  3  D.   &  J. 


334  ;    28  L.  J.  0.  230 ;  De  Worms  y. 
Mellier,  L.  R.  16  Eq.  654. 

(o)  Kemp  y.  Rose,  1  Giff.  268  ;  Kim- 
berley  y.  JHck,  L.  R.  13  Eq.  1 ;  41  L.  J. 
C.  38. 

(p)  Roberts  y.  Bury  Commrs.,  L.  R. 
6  0.  P.  310 ;  39  L.  J.  0.  P.  129 ;  Wads- 
loorth  y.  Smith,  L.  R.  6  Q.  B.  332  ;  40 
L.  J.  Q.  B.  118. 

[q)  Lamprell  y.  Billricay,  3  Ex.  283 ; 
18  L.  J.  Ex.  282  ;  Rmsell  y.  Bandiera, 
13  C.  B.  N.  S.  149  ;  32  L.  J.  C.  P.  68  ; 
Goodyear  y.  Weymouth,  35  L.  J.  0.  P. 
12  ;  Tharsis  Sulphur  Co.  y.  McElroy, 
3  Ap.  Ca.  1040. 

(r)  Jones  y.  St,  John^s  Coll,,  L.  R. 
6  Q.  B.  115  ;  40  L.  J.  Q.  B.  80. 


THE  PROlflSE. 


451 


to    complete  the  whole  inoluding  the  additional  works  by  the     Chap.  il. 
specified  date  («). — ^A  certificate  of  an  architect  does  not  necessarily  Certificate  in 
import  a  certificate  in  writing ;  a  verbal  certificate  will  satisfy  the  siting. 
condition  between  the  parties,  unless  they  have  expressly  stipulated 
for  a  written  certificate  {t) ;   nor  did  the  mere  want  of  writing 
give  ground  for  relief  in  equity  (m). — The  submission  of  work  and 
payment  nnder  a  contract  to  the  certificate  of  a  third  party  is  not 
an  arbitration ;  it  cannot  be  revoked ;  nor  can  it  be  made  a  rule 
of  conrt ;  nor  is  the  certificate  an  award,  or  liable  to  be  examined 
as  such  {x). 

A  contract  for  the  transfer  of  shares  in  a  company  may  be  con-  Transfer  of 
ditional  upon  the  approval  of  the  transferee  by  the  directors,  if  to^proy^l^* 
they  have  a  discretionary  power  given  them  by  the  constitution  of  ^^  directors. 
the  company ;  but  in  the  absence  of  an  express  power  to  that  effect 
they  cannot  refuse  a  bond  fide  transfer  in  the  exercise  of  their 
ordinary  powers  (y).   According  to  the  rules  of  the  Stock  Exchange 
it  is  presumptively  the  duty  of  the  transferee  to  procure  his  regis- 
tration as  shareholder ;  and  there  is  no  undertaking  by  the  seller 
that  the  company  shall  accept  the  transferee  (z).     If  the  buyer 
fails  to  obtain  registration,  the  seller  remains  liable  to  the  com- 
pany ;  but  the  buyer  may  expressly  guarantee  registration  and 
become  liable  to  indemnify  the  seller  (a). 

A  promise  may  be  conditional  upon  a  request  or  demand  of  per-  Promise  con- 
formance; which  must  then  be  alleged  and  proved  in  an  action  demMrd.^^"^ 
for  a  breach  (6).     A  present  debt  of  a  certain  amount,  as  for  ^J^^^ 
money  lent,  or  for  goods  sold  and  delivered  or  upon  a  contract 
implied  in  law,  is  payable  without  demand ;  "  a  request  for  the 
payment  of  a  debt  is  quite  immaterial,  unless  the  parties  to  the 
contract  have  stipulated  that  it  shall  be  made  ;  if  they  have  not, 
the  law  requires  no  notice  or  request ;  but  the  debtor  is  boxmd  to 


(#)  Lodd  ▼.  ChuHwi,  (1897)  1  Q.  B. 
662  ;  66  L.  J.  Q.  B.  477. 

(/)  Bji^berti  v.  WatUm,  14  C.  B.  N.  S. 
692  ;  32  L.  J.  C.  P.  291.  See  Lamprell 
▼.  Billericay  and  other  cases  cited  note  {q)y 
Mtpra. 

(if)  Kirk  T.  Bromley  Union,  2  Phill. 
640  ;  17  L.  J.  C.  127. 

(x)  Mills  V.  Ballet/,  2  H.  &  G.  36 ;  32 
L.  J.  Ex.  179;  Wadsworth  v.  Smithy 
L.  R.  6  Q.  B.  332 ;  40  L.  J.  Q.  B.  1 18. 
See  Sharpe  v.  San  Faulo  By.,  L.  B.  8  Gh. 
697. 


(y)  Weston's  ease,  L.  R.  4  Ch.  20 ;  38 
L.  J.  C.  49 ;  Ex  p.  Fenney,  L.  R.  8  Ch. 
446 ;  42  L.  J.  C.  183  ;  3foffatt  v.  Far- 
quhar,  7  C.  D.  691  ;  47  L.  J.  C.  365  ; 
Re  Coalport  Co,,  (1895)  2  Ch.  404;  64 
L.  J.  C.  710. 

(z)  London  Foundei's*  Ass.  v.  Clarke,  20 
Q.  B.  D.  676 ;  67  L.  J.  Q.  B.  291. 

{a)  Crttse  v.  Faine^  L.  R.  4  Ch.  441  ; 
38  L.  J.  C.  225. 

(b)  Birks  V.  THppet,  1  Wms.  Saund. 
33. 
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THE  MATTER  OF  CONTRACTS. 


PabtHI. 


Contraotfl  to 
aooount  on 
demand. 


Bills  and 
notes. 


find  out  the  creditor  and  pay  him  the  debt  when  due  "  (o).  So  it 
is  the  duty  of  executors  to  pay  debts  of  the  testator  without 
demand  (d). — ^A  bond  conditioned  simply  for  the  payment  of 
money  requires  no  demand,  and  non-payment  is  a  breach  of  the 
condition ;  but  if  the  condition  is  for  payment  on  demand,  there  is 
no  breach  imtil  a  demand  is  made  (e).  If  a  warrant  of  attorney  be 
given  for  payment  of  money  on  demand,  no  proceedings  can  be 
taken  under  it  without  demand  (/).  In  the  case  of  a  debt  of  un- 
certain amoimt  to  be  ascertained  by  reference  to  matters  better 
known  to  the  creditor  than  the  debtor,  a  demand  of  the  amoimt 
must  be  made  before  it  can  be  considered  due,  because  the  debtor 
cannot  otherwise  know  the  amount  {g).  Money  payable  on  demand 
is  not  payable  at  a  "  stipulated  time  "  ;  which  is  required  to  satisfy 
the  conditions  of  a  bill  of  sale  (h), — The  contract  of  a  factor  or 
agent,  receiving  money  for  his  principal,  is  to  accoimt  on  demand, 
and  a  demand  is  necessary  in  order  to  charge  him  in  an  action  for 
not  accounting  («). — So  upon  a  bailment  of  goods  for  safe  custody 
a  demand  is  necessary  to  charge  the  bailee  with  re-delivery; 
though  he  may  be  charged  with  a  wrongful  conversion  of  the 
goods  or  with  the  proceeds  of  a  wrongful  conversion  immediately 
and  without  demand  {k). 

Parties  primarily  liable  on  mercantile  instruments,  as  the 
acceptor  of  a  bill  or  the  maker  of  a  note,  are  bound  to  pay  the 
holder  when  the  instrument  becomes  due,  without  presentment  or 
demand.  "  When  a  party  accepts  a  negotiable  bill,  he  binds  him- 
self to  pay  the  amount  without  notice  to  whomsoever  may  happen 
to  be  the  holder,  and  on  the  precise  day  when  it  becomes  due  "  (/). 
Notice  of  indorsement  is  not  necessary  (m).  But  if  such  instru- 
ments are  made  specially  payable  at  a  particular  place  only,  pre- 
sentment for  payment  at  that  place  is  necessary  (n).    A  promissoiy 


(<?)  Parke,  B.,  JFaiton  ▼.  Mtueall,  13 
M.  &  W.  458  ;  14  L.  J.  Ex.  64. 

{d)  Re  Birch,  27  C.  D.  622  ;  64  L.  J. 
0.  119. 

(e)  Carter  v.  Ring^  3  Gamp.  469  ; 
GibU  V.  Sotttham,  5  3.  &  Ad.  911.    . 

(/)  Niehoii  V.  Bromley,  2  B.  &  B.  464  ; 
Capper  v.  Lando,  2  A.  &  E.  458 ;  4  L.  J. 
K.  B.  97. 

(^)  Brown  v.  G.  E.  By,,  2  Q.  B.  D. 
406  ;  46  L.  J.  M.  C.  231. 

{h)  Hetherington  v.  Oroot»e,  13  Q.  B. 
D.  789 ;  63  L.  J.  Q.  B.  676  ;  Sibley  v. 
Siyys,  16  Q.  B.  D.  619  ;  64  L.  J.  Q.  B. 
626  ;  Fumivall  v.  Hudson,  (1893)  1  Ch. 


336  ;  62  L.  J.  C.  178. 

(i)  Topham  v.  Braddick,  1  Tannt.  672 ; 
Turner  v.  Burkinshaw,  L.  R.  2  Ch.  491. 

(Ar)  Wilkinson  v.  Verityy  L.  R.  6  C.  P. 
206  ;  40  L.  J.  C.  P.  141.  See  Miller  ▼. 
Dell,  (1891)  1  Q.  B.  468 ;  60  L.  J.  Q.  B. 
404. 

{I)  Bills  of  Ezchanf^e  Aot,  1882,  ss.  62, 
64,  87,  88;  Parke,  B.,  I\>ole  v.  2Wm- 
bridye,  2  M.  &  W.  226  ;  6  L.  J.  Ex.  74. 

(m)  Reynolds  v.  Davies,  1  B.  &  P.  626  ; 
Bradbury  v.  Bnuitis,  6  M.  &  W.  696  ;  9 
Xj.  J.  Ex.  7. 

(fi)  Bills  of  Exchange  Act,  1882, 
ss.  19,  62,  87  ;  Gibb  v.  Mather,  8  Bing. 


THE  PROMISE. 


453 


note  expressed  to  be  payable  on  demand  is  a  present  debt,  pay-     Cbap.  II. 
able  without  any  demand  (o).     A  bill  or  note  payable  at  a  certain 
time  after  demand  is  not  due  and  payable  until  a  demand  has 
been  made  and  the  time  has  elapsed  (p). 


A  promise  may  be  conditional  upon  notice  of  some  event  being  promue  oon- 
given  to  the  promisee ;  which  must  be  given  accordingly  before  ^^io^^a^  ^po^ 
an  action  can  be  maintained  for  a  breach.  A  promise  conditional 
upon  the  happening  of  some  event  does  not  further  import  the 
condition  of  having  notice  of  that  event,  unless  expressly  stipu- 
lated for;  but  in  some  cases  it  is  necessarily  implied  from  the 
nature  of  the  transaction  that  notice  should  be  given.  The  general 
rule  is  stated  to  be,  "  that  where  a  party  contracts  to  do  a  certain 
thing  in  a  certain  specific  event  with  which  he  can  make  himself 
acquainted,  he  is  not  entitled  to  any  notice,  unless  he  stipulates 
for  it ;  but  where  it  is  an  event  which  lies  within  the  peculiar 
knowledge  of  the  opposite  party,  then  notice  ought  to  be  given 
him  "  (q).  If  the  matter  does  not  lie  more  properly  in  the  know- 
ledge of  one  of  the  parties  than  the  other,  as  where  it  is  some  act 
of  a  third  party,  notice  is  not  requisite  (r).  The  like  rule  applies 
with  an  obligation  under  a  statute  to  be  performed  for  the  benefit 
of  another  («). — Where  a  buyer  promised  to  pay  for  barley  as 
much  as  the  seller  sold  it  for  to  any  other  man ;  the  seller  was 
held  bound  to  give  notice  of  the  price  to  the  buyer  before  he  could 
charge  him  with  payment  (t).  Where  a  person  covenanted  not  to 
do  anything  whereby  an  insurance  to  be  effected  on  his  life  should 
be  avoided  or  prejudiced,  it  was  held  that  he  was  not  bound  by  the 
covenant  until  he  had  notice  of  the  policy,  the  conditions  of  which 
he  was  to  observe  (w).  A  vendor  of  land,  who  had  covenanted  to 
deduce  a  good  title  and  produce  the  deeds  on  a  certain  day  at  one 


214 ;  Saul  v.  Jones,  1  E.  &  B.  59 ;  28 
L.  J.  Q.  B.  37 ;  Siffffins  v.  Nieholb,  7 
DowL  651  ;  Vanderdonckl  v.  ThelUuon, 
8  C.  B.  812 ;  18  L,  J.  C.  P.  12 ;  WiUianu 
T.  Waring,  10  B.  &  C.  2. 

(o)  Norton  v.  Ellam,  2  M.  &  W.  461  ; 
6  L.  J.  C.  121 ;  Maltby  v.  MurreUa,  5 
H.  &  N.  813  ;  29  L.  J.  Ex.  377  ;  Se 
Owrge,  44  C.  D.  627 ;  69  L.  J.  C.  709. 
See  po»t,  pp.  610,  693. 

(p)  Re  Rutherford,  14  G.  B.  687 ;  49 
L.  J.  C.  664. 

(q)  Abinger,  C.  B.,  Vyae  v.  Wakefield, 
6  M.  &  W.  452 ;  affirmed,  7  M.  &  W. 


126 ;  9  L.  J.  Ex.  274 ;  Makin  v.  Wat- 
kinson,  L.  B.  6  Ex.  26 ;  40  L.  J.  Ex.  88. 

(r)  Cutler  v.  Southern,  1  "Wma.  Sannd. 
135,  n.  (2) ;  Hodsden  v.  Harridge,  2  ib. 
164,  n.  (5) ;  Lawton  v.  Wrench,  3  Ex. 
659  ;  18  L.  J.  Ex.  229. 

(»)  i.  ^  S.  W.  Ry,  V.  Flower,  1  C.  P. 
D.  77  ;  45  L.  J.  0.  P.  64.  . 

(t)  EenningU  ease,  L.  B.  6  Ex.  29, 

n.  (2). 

(«)  Vyse  V.  WakefieU,  6  M.  &W.  442 ; 
affizmed,  7  M.  &  W.  126 ;  9  L.  J.  Ex. 
274. 


454 


THE  MATTER  OP  CONTEACTS. 


Notice  of 
dishonour  of 
bills  and 
notes. 


Pabt  III,  of  three  places  mentioned,  was  held  bound  to  give  notice  of  the 
place  to  the  purchaser  (x).  A  covenant  in  a  lease  by  the  lessor  to 
keep  in  repair  the  demised  premises  is  impliedly  conditional  upon 
notice  of  want  of  repair ;  but  a  covenant  by  the  lessor  to  put  the 
premises  in  repair  requires  no  notice  {y).  Where  a  debtor  promised 
to  pay  his  debt  when  he  was  able,  it  was  held  that  the  liability 
was  complete  as  soon  as  he  became  of  ability,  without  any  implied 
condition  to  give  notice  to  his  creditor  (s). 

The  contrsujt  of  the  drawer  or  indorser  of  a  bill  or  note,  as  surety 
for  the  acceptor  or  maker,  is  by  the  law  merchant  subject  to  the 
Condition  of  due  presentment  for  payment  and  due  notice  of  dis- 
honour ;  such  notice  of  dishonour  to  be  given  within  a  reasonable 
time  depending  upon  the  circumstances  of  the  case  {a).  But  if  the 
drawer  or  indorser  has  in  fact  no  remedy  over  against  the  acceptor 
or  other  party  to  the  bill,  the  rule  is  excused ;  as  in  the  case  of  a 
bill  accepted  for  his  accommodation,  upon  which  notwithstanding 
his  apparent  position  on  the  bill  he  is  primarily  liable  and  notice 
of  dishonour  is  excused  (&).  And  the  condition  of  notice  of  dis- 
honour does  not  apply  to  the  case  of  a  surety  who  guarantees 
the  due  payment  of  a  bill  or  note  without  making  himself  a 
party  to  the  instrument ;  upon  such  a  guarantee  he  is  liable  abso- 
lutely upon  dishonour  of  the  bill  without  any  notice  or  demand, 
unless  he  expressly  stipulates  for  it  (c). 

In  contracts  of  guarantee  there  is  no  implied  condition  that 
notice  shall  be  given  to  the  surety  of  the  default  of  the  debtor ; 
nor  that  a  demand  shall  be  made  upon  the  principal  debtor,  where 
such  demand  is  not  necessary  to  charge  the  debtor  himself  {d) ;  as 
in  the  above  case  of  a  guarantee  of  a  bill  or  note  (e).  But  it  may 
be  made  an  express  stipulation  that  the  creditor  shall  demand  the 
debt  of  the  principal,  and  also  give  notice  of  iis  default,  as  iet  con-\ 
indenmitieB.    dition  of  charging  the  surety  (/). — ^In  contracts  of  indemnity  no 


Guarantees. 


(x)  Rippinghall  y.  Lloyd,  5  B.  &  Ad. 
742. 

(y)  Makin  v.  Watkinson,  L.  R.  6  Ex. 
25  ;  40  L.  J.  Ex.  33 ;  Coward  v.  Grrgory, 
L.  R.  2  C.  P.  153 ;  36  L.  J.  C.  P.  1 ; 
Manchester  Warehotise  Co.  v.  Carr^  6  C.  P. 
D.  507  ;  49  L.  J.  C.  P.  809. 

(z)  Waters  v.  Thanet,  2  Q.  B.  757  ;  11 
L.  J.  Q.  B.  87. 

(a)  Bills  of  Exchange  Act,  1882, 
88.  45—50.  See  Ex  p.  Baker,  4  C.  D. 
795  ;  40  L.  J.  B.  60  ;  Jiouquette  v.  Over- 
mann,  L.  R.  10  Q.  B.  542  ;  44  L.  J. 
Q.  B.  221. 


(3)  Bills  of  Exchange  Act,  1882, 
as.  28,  50 ;  Biekerdike  v.  Bolltnan,  1  T. 
R.  405  ;  2  Sm.  L.  C.  99. 

{c)  Walton  T.  Maaeall,  13  M.  &  W. 
452  ;  14  L.  J.  Ex.  54  ;  Carter  v.  White, 
26  C.  D.  666 ;  54  L.  J.  C.  138. 

(rf)  Rede  v.  Farr,  6  M.  &  S.  121  ; 
Price  V.  Xirkham,  3  H.  &  C.  437  ;  34 
Xj.  J.  Ex.  35. 

(e)  Supra  J  n.  {c). 

If)  Sickletnore  v.  Thistleton,  6  M.  &  S. 
9  ;  Lawrence  v.  Walmsley,  12  C.  B.  N.  8. 
799  ;  31  L.  J.  C.  P.  143. 
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notice  of  the  loss  or  damage  is  in  general  required ;  unless  it  has  Chap.  II. 
been  expressly  so  stipulated  {g) ;  but  giving  notice  of  the  claim 
which  is  the  subject  of  indemnity,  by  affording  to  the  party  in- 
demnifying the  opportimity  of  admitting  or  defending  it,  may 
have  the  effect  of  precluding  him  from  afterwards  disputing  that 
it  was  properly  admitted,  or  properly  defended  or  compromised, 
and  of  thereby  rendering  him  chargeable  with  the  costs  (Ji). 

In  policies  of  marine  insurance  there  is  in  general  no  condition  Ixuniranoe. 
that  the  insured  shall  give  notice  of  the  loss ;  the  damage  or  loss 
of  a  ship  by  perils  of  the  sea  being  a  fact  as  much  within  the 
knowledge  of  the  one  party  as  of  the  other  («).  "  However  incon- 
venient it  may  be  to  an  underwriter  not  to  receive  early  notice  of  a 
loss,  the  assured  is  under  no  obligation  to  give  it.  A  notice  of 
abandonment  must  be  given  within  a  reasonable  time ;  but  notice 
of  loss  is  no  part  of  the  contract,  express  or  implied.  If  the 
underwriter  wishes  to  have  notice  of  a  loss,  he  must  stipulate  for  it 
in  the  policy  "  {k).  Notice  of  abandonment  is  necessary  for  claim- 
ing a  constructive  total  loss,  when  an  actual  total  loss  cannot  be 
proved  (/) ;  and  such  notice  must  be  given  to  the  underwriter  as 
soon  as  the  insured  has  obtained  sufficient  information  to  enable 
him  to  make  his  election  (/;»).  But  upon  a  constructive  total  loss, 
notice  of  abandonment  need  not  be  given  to  the  underwriters  of  a 
policy  of  re-insurance  («). — In  policies  of  insurance  against  fire  it 
is  commonly  stipulated  that  the  insured  shall  give  notice  and 
deliver  particulars  of  the  loss,  as  a  condition  precedent  to  his  claim 
on  the  policy  (o)  ;  and  the  time  limited  for  the  notice  of  loss  is  a 
material  part  of  the  condition  {p). — ^In  a  policy  of  insurance 
against  death  by  accident,  providing  for  notice  of  an  accident  to 
be  given  within  a  certain  time,  it  was  held  that  the  notice  was  not 
a  condition  precedent  to  the  daim,  xmless  made  so  in  express 
terms  (g). 

{g)  Cutler  v.  Southern,  1  Wins.  Saund. 
133. 

(A)  Buller,  J.»  Dt{^ld  v.  Scott,  8 
T.  R.  377  ;  Hellish,  L.  J.,  Parker  v. 
lewis,  L.  B.  8  Ch.  1058 ;  43  L.  J.  G. 
231. 

(0  Dawsofi  V.  JFretieh,  3  Ex.  359 ;  18 
L.  J.  Ex.  229. 

(k)  Liu»h,  J.,  Potter  v.  Rankin,  L.  R. 
6  C.  P.  341 ;  39  L.  J.  C.  P.  147  ;  Rankin 
V.  Pottrr,  L.  R.  6  H.  L.  83. 

(0  Roux  V.  Salvador,  3  Bing.  N.  C. 
266  ;  7  L.  J.  Ex.  328  ;  Knight  v.  Faith, 
15  Q.  B.  649;  19  L.  J.  Q.  B.  609; 
Fleming  y.  Smith,   1  H.  L.  G.  513;  9 


E.  R.  859 ;  Trinder  v.  Thames  and  Mersey 
Ins.,  (1898)  2  Q.  B.  114 ;  67  L.  J.  Q.  B. 
666. 

(iw)  Kaltenhaeh  v.  Mackenzie,  3  C.  P.  D. 
467;  48  L.J.  0.  P.  9. 

(w)  Uzielih  V.  Pas  ton  Marine  Ins.,  16 
Q.  B.  D.  11  ;  54  L.  J.  Q.  B.  142. 

(o)  Roper  v.  Lendon,  1  E.  &  E.  825 ; 
28  Li.  J.  Q.  B.  260  ;  Hiddle  v.  National 
Co.,  (1896)  A.  0.  372 ;  66  L.  J.  P.  C.  24. 

(p)  See  Moore  v.  Harris,  1  Ap.  Ca. 
330;  45  L.  J.  P.  C.  61;  Hiddle  v. 
National  Co.,  supra. 

(q)  Stoneham  v.  Ocean  Ace.  Ins.,  19 
Q.  B.  D.  237. 
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THE  MATTER  OF  CONTRACTS. 


Pabt  III. 

Construction 
of  mutual 
coYenants. 


Independent 
oovenants. 


Dependent 
oovenants. 


Concurrent 
coYenants. 


Construction 
resulting 
from  time  of 
performance. 


In  contracts  containing  executory  considerations  or  mutual 
promises,  the  obligation  of  the  one  promise  may  be  quite  inde- 
pendent of  the  performance  of  the  other.  But  it  may  appear  upon 
the  construction  of  the  mutual  promises,  or  from  the  connection  of 
their  matter,  that  the  obligation  of  the  one  promise  is  expressly  or 
impliedly  conditional  upon  the  due  performance  of  the  other ;  in 
which  case  the  promises  are  not  only  mutual  but  also  dependent  (r). 
Hence  it  is  said,  **  there  are  three  kinds  of  covenants :  1.  Such  as 
are  called  mutual  and  independent,  where  either  party  may  recover 
damages  from  the  other  for  the  injury  he  may  have  received  by  a 
breach  of  the  covenants  in  his  favour,  and  where  it  is  no  excuse  for 
the  defendant  to  allege  a  breach  of  the  covenants  on  the  part  of  the 
plaintiff.  2.  There  are  covenants  which  are  conditions  and  depen- 
dent, in  which  the  performance  of  one  depends  on  the  prior 
performance  of  another,  and  therefore,  till  this  prior  condi- 
tion is  performed,  the  other  party  is  not  liable  to  an  action  on 
his  covenant.  3.  There  is  also  a  third  sort  of  covenants,  which 
are  mutual  conditions  to  be  performed  at  the  same  time;  and, 
in  these,  if  one  party  was  ready,  and  offered  to  perform  his 
part,  and  the  other  neglected,  or  refused,  to  perform  his,  he 
who  was  ready  and  offered  has  fulfilled  his  engagement,  and  may 
maintain  an  action  for  the  default  of  the  other;  though  it  is 
not  certain  that  either  is  obliged  to  do  the  first  act."  And  the 
general  rule  of  construction  is  : — "  That  the  dependence  or  inde- 
pendence of  covenants  is  to  be  collected  from  the  evident  sense  and 
meaning  of  the  parties,  and  however  transposed  they  may  be  in  the 
deed,  their  precedency  must  depend  on  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance  "  («). — "  If 
a  day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of  the  money,  or  other  act,  is  to  be 
performed,  an  action  may  be  brought  for  the  money,  or  for  not 
doing  such  other  act  before  performance ;  for  it  appears  that  the 
party  relied  upon  his  remedy  and  did  not  intend  to  make  the  per- 
formance a  condition  precedent;  and  so  it  is  where  no  time  is  fixed 
for  performance  of  that  which  is  the  consideration  of  the  money  or 
other  act "  {t).  "  But  when  a  day  is  appointed  for  the  payment  of 
money,  &o.,  and  the  day  is  to  happen  after  the  thing  which  is  the 


I 


r)  See  aniej  p.  92.  {t)  Tlordape  v.   Cole,  1  Wms.   Saund. 

t)  Mansfield,  C.  J.,  Kmgtton  ▼.  iV#»-       -c,       ,    , 

-  cited  2  T^nnir.  fl«Q.  ^61,  TOlC  I. 


ton^  dted  2  Doug.  689. 
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oonsideration  of  the  money,  &c.,  is  to  be  performed,  no  action  can  Chip.  II. 
be  maintained  for  the  money,  &c.,  before  performance "  (w). 
"  Where  two  acts  are  to  be  done  at  the  same  time,  as  where  A. 
covenants  to  convey  an  estate  to  B.  on  such  a  day,  and  in  con- 
sideration thereof  B.  covenants  to  pay  A.  a  sum  of  money  on  the 
same  day,  neither  can  maintain  an  action  without  showing  per- 
formance of  or  an  offer  to  perform  his  part,  though  it  is  not  certain 
which  of  them  is  obliged  to  do  the  first  act ;  and  this  particularly 
applies  to  all  cases  of  sales  "  (.r). 

But  the  construction  mainly  depends  upon  the  matter  of  the  Construction 
mutual  covenants  or  promises.     "  When  two  covenants  in  a  deed  ^Jer^^f 
have  no  relation  to  each  other,  the  non-performance  of  the  one  mutual 
could  not  be  pleaded  in  bar  to  an  action  brought  for  the  breach  of  P"^™"^* 
another ;  for  this  plain  reason  amongst  others,  that  the  damages 
sustained  by  a  breach  of  one  such  covenant  may  not  be  at  all 
adequate  to  the  damages  sustained  by  the  breach  of  the  other"  {y). 
And  "  when  from  the  consideration  of  the  whole  instrument  it  is 
clear  that  the  one  party  relied  upon  his  remedy,  and  not  upon  the 
performance  by  the  other,  such  performance  is  not  a  condition 
precedent'*  (s). — When  mutual  covenants  go  to  the  whole  con- 
sideration  on  both  sides  they  are   mutual   conditions,   the  one 
precedent  to  the  other ;  but  where  a  covenant  goes  only  to  a  part 
of  the  consideration,  and  a  breach  of  such  covenant  may  be  paid 
for  in  damages,  it  is  an  independent  covenant,  and  not  a  condition 
precedent "  (a).    And  "  where  both  parties  have  agreed  that  some- 
thing shall  be  done,  which  cannot  effectually  be  done  unless  both 
concur  in  doing  it,  the  construction  of  the  contract  is  that  each 
agrees  to  do  all  that  is  necessary  to  be  done  on  his  part  for  the 
carrying  out  of  that  thing  "  (6). 

The  above  rules  are  serviceable  only  as  general  indications  of  Express 
the  intention  of  the  parties ;  and  they  yield  to  a  contrary  intention  f^r^^a^tio 
dearly  expressed.     "  Parties  may  think  some  matter,  apparently  precedent. 
of  very  little  importance,  essential,  and  if  they  sufficiently  express 


(m)  Pofdage  v.  Cvle,  1  Wms.  Saund. 
652,  rule  2  ;  Feetern  v.  Opiey  2  Wms. 
Saund.  742,  n.  (2). 

(x)  Pordifge  t.  Cbfo,  1  "Wms.  Saund. 
666,  rule  5. 

(y)  Willes,  G.  J.,  Thonuu  v.  Cadwalla- 
der^  Willes,  499  ;  Christie  v.  Borelly, 
7  C.  B.  N.  8.  661  ;  29  L.  J.  C.  P.  153  ; 
Fearon  y.  AyUaford,  14  Q.  B.  B.  792 ; 
64  L.  J.  Q.  B.  33. 

(«)  Jervis,  0.  J.,  RoberU  v.  Brett^  18 


C.  B.  573 ;  25  L.  J.  C.  P.  286. 

(a)  Fordage  v.  Col^y  1  Wms.  Saund. 
552,  554,  rules  3,  4.  See  Roberta  y. 
Brett,  II  H.  L.  C.  337  ;  34  L.  J.  C.  P. 
241  ;  11  E.  R.  1363;  Bettini  v.  Gye, 
1  Q.  B.  D.  183 ;  46  L.  J.  Q.  B.  209  ; 
Foiusard  v.  Spiers,  1  Q.  B.  D.  410  ;  45 
L.  J.  Q.  B.  621. 

(h)  Ld.  Blackburn,  Maekay  v.  Lieky 
6  Ap.  Ca.  263 ;  Ford  v.  Cotesworth,  L.  R. 
6  Q.  B.  544  ;  39  L.  J.  Q.  B.  188. 
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Past  III.  an  intention  to  make  the  literal  fulfilment  of  such  a  thing  a  condi- 
tion  precedent,  it  will  be  one  ;  or  they  may  think  that  the  perform- 
ance of  some  matter,  apparently  of  essential  importance  BnipnmA 
facie  a  condition  precedent,  is  not  really  vital  and  may  be  compen- 
sated for  in  damages  "  (c)\  But  "  covenants,  &c.  are  to  be  construed 
to  be  either  dependent  or  independent  of  each  other,  according  to 
the  intention  and  meaning  of  the  parties,  and  the  good  sense  of 
the  case;  and  technical  words  should  give  way  to  such  inten- 
tion" (c/). 


Conditions 
in  contracts 
of  sale  of 
land. 


In  contracts  for  the  sale  of  land,  the  conveyance  of  the  estate 
and  the  payment  of  the  purchase-money  are  presumptively  concur- 
rent and  dependent  acts,  whether  a  particular  day  be  appointed 
for  completion  or  not ;  and  readiness  and  willingness  to  complete 
on  either  side  is  a  condition  precedent  to  liability  to  complete  on 
the  other  (e).  An  actual  conveyance  of  the  land  is  a  condition 
precedent  to  the  claim  for  the  purchase-money ;  and  if  the  pur- 
chaser refuses  to  take  a  conveyance,  the  vendor  can  only  claim 
damages  for  the  breach  of  contract ;  he  cannot  claim  the  purchase- 
money  so  long  as  he  retains  the  property  in  the  land  (/)  ;  but  he 
may  claim  specific  performance  of  the  contract  to  compel  the  pur- 
chaser to  accept  the  conveyance  and  pay  the  purchase-money  (^). 
If  the  purchase-money  is  to  be  paid  upon  an  appointed  day,  and 
the  time  appointed  for  the  conveyance  will  not  or  may  not  arrive 
until  after  that  day,  the  conveyance  is  not  a  condition  precedent  to 
the  payment,  and  it  is  sufficient  that  the  vendor  is  able  and  willing 
to  convey  according  to  the  contract  to  entitle  him  to  claim  the  pur- 
chase-money (//).  And  if  the  purchaser  gives  a  bill  or  note  or 
other  security  in  payment  of  the  purchase-money,  he  cannot  refuse 
payment  of  it  when  due  on  the  ground  of  default  in  the  vendor, 
but  is  left  to  his  remedy  upon  the  contract ;  unless  there  is  a  total 
failure  of  the  consideration  (t). — ^Upon  a  contract  for  the  sale  of 


t 


(e)  Per  eur,  Bettini  v.  Gye^  supra. 

\d)  Fordage  v.  Cole,  1  Wms.  Saund. 
560,  n.  2 ;  see  Stavers  v.  Curling ^  3 
Bing.  N.  C.  355  ;  6  L.  J.  C.  P.  41  ; 
Bastin  v.  Bidtoelly  18  C.  D.  238  ;  London 
Guarantee  Co.  v.  Fearnleyy  5  Ap.  Ca.  911. 

(e)  Glazebrook  v.  WoodroWy  8  T.  R. 
366 ;  Heard  v.  Wadham,  1  East,  619 ; 
see  Marsdcn  v.  Moore,  4  H.  &  N.  500  ; 
28  L.  J.  Ex.  288  ;  Eatt  Londcn  Union  v. 
Metrop.  By.,  L.  R.  4  Ex.  309;  38 
L.  J.  Ex.  225. 


(/)  Laird  T.  Pirn,  7  M.  &  W.  474 ; 
10  L.  J.  Ex.  259. 

iff)  See  post,  Pt.  v.,  Chap.  11.,  Sect.  I. 

{h)  Fordage  v.  Cole,  1  Wms.  Sannd. 
548  ;  Mattock  v.  King  lake,  10  A.  &  £. 
60  ;  8  L.  J.  Q.  B.  215 ;  Bieker  v.  Jack- 
son, 6  C.  B.  103;  17  L.  J.  C.  P.  234; 
Yates  V.  Gardiner,  20  L.  J.  Ex.  327. 

(i)  Spiller  v.  JFestlake,  2  B.  &  Ad. 
165  ;  Jones  t.  Jones,  6  M.  &  W.  84 ;  9 
L.  J.  Ex.  178. 
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land,  unless  it  be  expressly  stipulated  otherwise,  the  deed  of  oon«     Chap.  II. 
veyance  is  presumptively  to  be  prepared  by  and  at  the  expense  of 
the  purchaser ;  and  it  lies  upon  him  to  tender  it  for  execution,  as  a 
condition  precedent  to  charging  the  vendor  with  default  in  com- 
pleting (k).     The  same  rule  applies  to  the  sale  of  terms  of  years, 
and  of  shares  (/).     Upon  granting  a  lease  it  is  the  custom  for  the 
lessor's  solicitor  to  prepare  the  lease,  at  the  expense  of  the  lessee, 
but  the  lessor  bears  the  expense  of  the  counterpart  (m), — ^Building  Building 
agreements  in  the  ordinary  form,  by  which  the  builder  agrees  to  **""* 
build  houses  upon  the  land,  and  the  landlord  agrees  to  grant  leases 
of  the  houses  to  be  built  at  separate  ground  rents,  are  presumptively 
divisible  and  entitle  the  builder  to  have  a  lease  of  each  hoase  when 
finished,  without  the  condition  precedent  of  finishing  all  the  other 
houses  (n). 

The  usual  covenants  of  a  lease  by  the  lessor  and  lessee  respectively  Conditions  in 
are  for  the  most  part  independent,  and  not  conditional  upon  per-   ®"^* 
formance  on  both  sides ;  notwithstanding  merely  formal  expres- 
sions to  the  contrary.     Thus,  the  covenant  of  the  lessor  that  the 
lessee,  "  paying  the  rent  and  performing  the  covenants  on  his 
part,"  shall  quietly  enjoy  the  demised  premises  is  an  independent 
covenant,  upon  which  the  lessee  may  recover  damages,  notwith- 
standing rent  in  arrear  and  covenants  broken  on  his  part  (0).     But 
a  covenant  to  renew  the  lease,  "  upon  paying  the  rent  and  perform- 
ing the  covenants  "  by  the  lessee,  is  dependent  and  conditional  upon 
such  payment  and  performance  as  expressed  (ji?). — ^A  covenant  by  Conditionaaa 
the  lessee  to  repair,  the  lessor  finding  the  materials  for  the  pur-  ^  "?*""• 
pose,  is  unqualified  or  conditional  according  to  the  construction  to 
be  put  upon  the  leage  ;  and  if  the  lessor  has  agreed  to  find  timber 
-^bis  j:eadines8- and^willingness  to  find  it  is  a  sufficient  performance 
of  the  condition,"  for  it  is  not  reasonable  that  the  timber  should 
be  cut  before   the   lessee  requires  it  {q).      A  covenant  by  the 
lessee  to  repair,  taking  upon  the  demised  premises  sufficient  timber 


(*)  Poolfi  T.  sal,  6  M.  &  W.  836 ;  10 
L.  J.  Ex.  81  ;  see  Thamea  Lock  and  Ry. 
Co,  Y.  Brymer^  6  Ex.  696 ;  19  L.  J.  Ex. 
321. 

{Jl  Stephent  v.  De  Medina,  4  Q.  B.  422  ; 
12  li.  J.  Q.  B.  120;  Blackburn,  J., 
Maxted  y.  PainCy  L.  B.  6  Ex.  154. 

(m)  Griasell  y.  Robinwm,  3  Bing.  N.  C. 
10 ;  6  L.  J.  C.  P.  313  ;  Be  Neyus,  (1896) 
1  Oh.  73 ;  64  L.  J.  0.  79.  See  Be  Gray, 
(1901)  1  Oh.  239;  70  L.  J.  0.  133. 


(»)  Wilkimon  y.  Clements^  L.  R.  8  Oh. 
96 ;  42  L,  J.  0.  38. 

ip)  Dawson  y.  Dyer,  6  B.  &  Ad.  584 ; 
Hdye  Y.  Boileau,  16  Q.  B.  D.  117;  56 
L.  J.  Q.  B.  90. 

[p)  Bastin  y.  Bidwell,  18  0.  D.  238  ; 
Fittch  V.  Underwood,  2  0.  D.  310;  45 
L.  J.  C.  522. 

{q)  Thomas  y.  Cadwallader,  "Willes, 
496 ;  Marty n  y.  Clue,  18  Q.  B.  681 ;  22 
L.  J.  Q.  B.  147  ;  Ttieker  y.  Linger^  21 
0.  D.  18  ;  61  L.  J.  0.  718. 
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Condition  of 
hiring 
famiahed 
house. 


Conditions  in 
contracts 
of  sale  of 
goods. 


for  the  doing  thereof,  was  held  to  be  an  absolute  covenant,  and  not 
subject  to  the  condition  of  there  being  sufficient  timber  on  the 
premises  (r).  A  covenant  by  the  lessee  to  expend  a  certain  sum  in 
repairs  under  the  direction  of  a  surveyor  of  the  lessor,  is  condi- 
tional upon  the  precedent  appointment  of  the  surveyor  («).  A 
covenant  by  the  lessee  to  repair  a  house  and  outbuildings,  the  same 
being  first  put  in  repair  by  the  lessor,  is  conditional  upon  the  whole 
being  repaired  by  the  lessor  before  he  can  claim  for  a  breach  of  the 
covenant  in  the  non-repair  of  a  part,  although  that  part  has  been 
put  in  repair  (t).  An  agreement  to  take  a  house  for  three  years 
from  24th  June,  in  consideration  of  certain  conditions  being  ful- 
filled, one  of  which  was  that  the  landlord  should  complete  certain 
repairs  by  the  14th  June,  was  held  to  make  the  completion  of  the 
repairs  a  condition  precedent  to  the  liability  to  take  the  house  (w). 
A  covenant  by  lessor  to  keep  the  demised  premises  in  repair  during 
the  term  is  impliedly  subject  to  the  condition  precedent  of  his 
receiving  notice  of  want  of  repair  (x), — Upon  the  letting  of  a 
furnished  house  for  present  occupation  it  is  an  implied  condition, 
that  the  house  and  furniture  are  in  a  fit  state  for  occupation, 
entitling  the  hirer,  if  the  condition  is  not  satisfied,  to  repudiate  the 
contract  and  refuse  to  occupy  the  house  or  to  pay  the  rent ;  as 
where  the  house  and  furniture  were  found  to  be  so  infested  with 
vermin,  or  so  infected  from  defective  drainage,  as  not  to  be 
habitable  (y). 

In  contracts  for  the  sale  of  goods  the  delivery  of  the  goods  and 
payment  of  the  price  ore  presumptively  concurrent  acts;  and 
readiness  and  willingness  on  both  sides  to  perform  their  respective 
parts  of  the  contract  are  mutual  conditions  precedent  (s) ;  but  it  is 
not  necessary  that  the  buyer  should  actually  tender  the  money,  or 
that  the  seller  should  tender  the  goods,  in  order  to  satisfy  the  con- 
dition sufficiently  to  maintain  an  action  for  not  delivering  or  for 


(r)  Dean  of  Bristol  v.  Jofiesy  1  E.  &  E. 
484;  28  L.J.  Q.  B.  201. 

(»)  Cootnbe  v.  Greene,  11  M.  &  W.  480 ; 
12  L.  J.  Ex.  291. 

{t)  KeaU  V.  Ratcliffe,  15  Q.  B.  916  ; 
20  L.  J.  Q.  B.  130  ;  Cannock  v.  Jones,  3 
Ex.  233  ;  18  L.  J.  Ex.  204 ;  Coward  v. 
Gregory,  L.  R.  2  C.  P.  163  ;  36  L.  J. 
C.  P.  1. 

(«)  Tidey  V.  Mollett,  16  C.  B.  N.  S. 
298 ;  33  L.  J.  C.  P.  236. 


(x)  Manchester  Warehotue  Co,  v.  Carr, 
6  C.  P.  D.  507 ;  49  L.  J.  C.  P.  809. 

{y)  Smith  v.  MarrahU,  11  M.  &  W.  5 ; 
12  L.  J.  Ex.  223;  Wilson  v.  Finch- 
Hattm,  2  Ex.  D.  336  ;  46  L.  J.  Ex. 
489. 

(z)  Sale  of  QqoAb  Act,  1893,  as.  28, 
29  ;  Morton  v.  Lamb,  7  T.  R.  125 ;  see 
Lawrence  y.  Knowles,  5  Bing.  N.  C.  399 ; 
8  L.  J.  C.  P.  210;  Field  t.  LeUtm,  6 
H.  &  N.  617  ;  30  L.  J.  Ex.  168. 
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not  aooeptmg  the  goods  (a).  If  the  contract  provides  that  the  pay-  Ohap.  II. 
ment  is  to  be  after  delivery,  an  actual  delivery  and  not  mere 
readiness  and  willingness  to  deliver,  unless  such  delivery  is  waived 
or  refused,  is  a  condition  precedent  to  claiming  the  price  (6). 
Where  a  memorandum  of  agreement  stated  that  the  one  party 
bought  of  the  other  certain  goods,  to  be  paid  for  by  selling  to  him 
certain  other  goods  at  a  stated  price  and  giving  a  bill  for  the 
balance ;  it  was  held  to  be  one  entire  contract,  and  that  the  sales 
were  dependent  and  conditional  upon  each  party  being  ready  to 
complete  on  his  part  (c). — In  contracts  for  the  sale  of  goods  with  Delivery  of 
successive  deliveries  at  fixed  periods  and  with  separate  payments,  ?*^^^^  ^ 
the  right  of  the  buyer  or  seller  to  treat  defective  deliveries  in 
respect  of  one  or  more  instalments,  or  the  neglect  or  refusal  to  take 
delivery  of  or  to  pay  for  one  or  more  instalments,  as  a  repudiation 
of  the  whole  contract,  or  merely  a  severable  breach  giving  rise  to  a 
olaim  for  compensation  but  not  to  a  right  to  treat  the  whole  con- 
tract as  repudiated,  in  each  case  depends  upon  the  terms  of  the 
contract  and  the  circumstances  of  the  case  (d). 

In  case  of  insolvency  of  the  buyer  amounting  to  inability  to  Insolvency  of 
pay  his  debts,  the  seller  may  refuse  further  delivery  of  goods  until    ^^^' 
payment  for  goods  already  delivered.     "  In  such  case  the  seller, 
notwithstanding  he  may  have  agreed  to  allow  credit  for  the  goods, 
is  not  bound  to  deliver  any  more  goods  under  the  contract  imtil  the 
price  of  the  goods  not  yet  delivered  is  tendered  to  him ;  and  if  a 
debt  is  due  to  him  for  goods  already  delivered,  he  is  entitled  to 
refuse  to  deliver  any  more  till  he  is  paid  the  debt  due  for  those 
already  delivered,  as  well  as  the  price  of  those  still  to  be  deli- 
vered "  (e). — Contracts  for  the  sale  of  goods  described  by  reference  gaie  of  gooda 
to  a  ship  have,  according  to  the  terms  of  the  contract,  been  held  to  ^  "arrive.*' 
be  an  absolute  or  conditional  sale.     Contracts  for  the  sale  of  goods 
"  to  arrive  by,"  or  "  on  arrival  by,"  or  "  expected  to  arrive  bv,"  a 


{a)  jRatvaon  v.  Johnson,  1  East,  203 ; 
Watsr house  v.  Skinner,  2  B.  &  P,  447  ; 
Jackson  v.  Allaway,  6  Man.  &  G.  942 ; 
13  L.  J.  C.  P.  84 ;  Boyd  v.  Lett,  1  C.  B. 
222. 

(h)  Ripley  v.  Maclure,  4  Ex.  345 ;  18 
L.  J.  Ex.  419  ;  Staunton  v.  Wood,  16 
Q.  B.  638 ;  Spartali  v.  Benecke,  10  C.  B. 
212;  19  L.  J.  C.  P.  293;  see  JFoolfcx, 
Home,  2  Q.  B.  D.  355 ;  46  L.  J.  Q.  B. 
534. 

(e)  Atkinson  v.  Smith,  14  M.  &  W. 
695 ;  16  L.  J.  Ex.  59 ;  see  Bankart  v. 


Bowers,  L.  R.  1  C,  P.  484. 

{d)  Sale  of  Groods  Act,  1893,  s.  31 ; 
Swan  V.  Barber,  5  Ex.  D.  130;  49 
L.  J.  Ex.  253  ;  Mersey  Steel  Co.  v.  Naylor, 
9  Ap.  Ca.  434  ;  63  L.  J.  Q.  B.  497. 
And  see  Cornwall  v.  Jfenson,  (1900)  2 
Ch.  298;  69  L.  J.  C.  581. 

{e)  Sale  of  Goods  Act,  1893,  ss.  39,  41, 
62  (3) ;  Mellish,  L.  J.,  ££  p.  Chalmers, 
L.  R.  8  Ch.  289 ;  42  L.  J.  B.  37  ; 
Morgan  v.  Bain,  L.  R.  10  0.  P.  15 ;  44 
L.  J.  C.  P.  47  ;  Bee  Be  Fhanix  Bessemer 
Steel  Co.,  4  C.  D.  108 ;  46  L.  J.  0.  116. 
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THE  MATTER  OF  CONTRACTS. 


Pabt  III.  ship  named,  are  construed  to  be  subject  to  the  double  condition  of 
the  arrival  of  the  ship,  and  with  the  goods  on  board ;  so  that  if  the 
ship  is  lost  or  fails  to  arrive,  or  if  the  ship  arrives  without  the 
goods,  or  if  the  goods  ure  transhipped  and  arrive  by  another  ship, 
the  seller  is  not  bound  (/).  "  The  meaning  of  both  these  expres- 
sions, to  arrive,  and  on  arrival,  is  precisely  the  same ;  the  word 
*  to '  does  not  mean  that  the  goods  *  shall '  arrive,  but  merely  that 
they  shall  be  sold  on  their  arrival"  {g).  The  condition  of  the 
arrival  of  the  goods  by  the  ship  is  not  satisfied  by  the  ship  having 
goods  on  board  answering  the  description,  but  consigned  to 
another  person  (A) ;  nor  by  the  arrival  of  goods  of  the  same  kind 
not  substantially  answering  the  description  (t)  ;  nor,  where  the 
original  shipment  has  failed,  is  the  contract  necessarily  applicable 
to  another  shipment  of  like  description  in  the  same  ship  (A-).  A 
conliact  for  the  sale  of  goods  to  arrive  by  a  certain  date  makes  the 
arrival  within  the  date  a  condition  precedent,  and  not  merely  an 
independent  undertaking  or  warranty  on  the  part  of  the  seller  (/). 
Sale  of  goodfl  A  contract  for  the  sale  of  goods  merely  "  on  arrival  of "  a  ship 
of  flhip."  named  is  presumptively  not  conditional  upon  the  goods  being  on 
board;  the  seller  warrants  that  the  goods  are  shipped  and  is 
responsible  if  the  ship  anive  without  them  {in).  So  a  sale  of  goods 
described  as  "now  on  passage  and  expected  to  arrive  by"  a  ship 
named,  the  contract  to  be  void  if  the  ship  lost,  was  construed  to  be 
an  absolute  contract  to  deliver  such  goods  upon  arrival  of  the 
ship  (n).  Upon  a  contract  for  sale  of  goods  to  arrive  by  a  ship  to 
be  named  by  the  seller,  "  as  soon  as  known  to  him,"  or  "  on  receipt 
of  next  mail,"  or  "  as  soon  as  the  goods  are  shipped,"  the  naming 
of  the  ship  as  agreed  is  a  condition  precedent  to  the  liability  of  the 
buyer  to  accept  the  goods  (o).  A  stipulation  as  to  the  delivery  of 
the  goods,  that  they  should  be  taken  from  the  quay  was  construed 
to  be  made  in  favour  of  the  seller,  obliging  the  buyers,  if  required, 


(/)  -Poy^^  ▼•  Siffkin,  2  Camp.  326 ; 
Idle  V.  Thomtoriy  3  Camp.  274 ;  Loratt  v, 
SamiUan,  5  M.  &  W.  639. 

(^)  Parke,  B.,  Johnson  t.  Jfaedonaldf 
9  M.  &  W.  600 ;  12  L.  J.  Ex.  99. 

(A)  Gorrwen  v.  Perrin,  2  0.  B.  N.  S. 
681;  27  L.  J.  C.  P.  29;  see  Hal^  v. 
BatDsony  4  C.  B.  N.  S.  86  ;  27  L.  J.  C.  P. 
189. 

{%)  VernedeT.  Weber,  1  H.  &  N.  311 ; 
26  Li.  J.  Ex.  326. 

(*)  Smith  V.  Myers,  L.  R.   7  Q.  B. 


139  ;  41  L.  J.  Q.  B.  139. 

(/)  IdU  V.  Thornton,  3  Camp.  274; 
Alewyn  v.  Pryor,  Rj.  &  M.  406. 

{m)  Hale  v,  Raw9on,  supra. 

(«)  Gorrissen  v.  Perrin,  2  C.  B.  N.  S. 
681 ;  27  L.  J.  C.  P.  29  ;  see  Simond  v. 
Braddon,  2  C.  B.  N.  S.  324 ;  26  L.  J. 
C.  P.  198. 

(o)  BusJc  V.  Spence,  4  Camp.  329  ; 
Gilkes  V.  Leonino,  4  C.  B.  N.  S.  485 ; 
Graves  v.  Legge,  9  Ex.  709;  23  L.  J. 
Ex.  228. 
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to  take  delivery  from  the  quay ;  and  not  a  condition  of  accepting     Chap.  II. 
the  goods,  that  they  should  be  delivered  on  the  quay  (p). 

In  charter-parties,  the  stipulation  that  the  ship  shall  sail  for  the  Conditions 
port  of  loading  (q) ;  or  shall  reach  the  place   of  loading  (r) ;  or  ^^gj^'" 
shall  be  ready  for  loading  (>>•)  on  or  before  an  appointed  day,  is  as  to  loading : 
generally  a  condition  precedent  to  the  liability  of  the  charterer  to 
load.     But  where  a  charter-party,  dated    February  G,  but  not 
executed  until  March  15,  contained  a  covenant  by  the  owner  that 
the  ship  would  proceed  from  the  port  where  she  then  lay  on  or 
before  February  12,  the  covenant  to  sail  before  the  named  day  was 
held  not  to  be  a  condition  precedent  (^).     So  too  the  right  to 
repudiate  the   contract  may  be  waived,  as  where  the  charterers 
induce  the  shipowner  to  send  the  ship  to  the  port  of  loading  in  the 
belief  that  damages  alone  will  be  insisted  upon  for  breach  of  the 
covenant  (z^).      But    stipulations    as   to    time,   of    an  indefinite 
character,  do  not  amount  to  conditions  precedent ;  in  such  case 
delay  or  deviation  is  only  ground  for  a  claim  for  damages,  and  it 
does  not  discharge  the  charterer,  unless  it  is  such  as  entirely  to 
frustrate  the  object  of  the  charter-party  (:r).     And  so  long  as  the 
object  of  the  charter-party  is  not  frustrated,  delay  caused  by  the 
shipowner,  as  by  rendering  towage  services  to  another  vessel,  if  the 
right  be  reserved  by  the  charter-party,  will  not  entitle  the  charterer 
to  put  an  end  to  the  contract  (y).    So  also  delay  caused  by  an  acci- 
dent of  navigation  while  proceeding  to  the  port  of  loading,  or  an 
accidental  fire  breaking  out  in  the  ship  in  the  course  of  loading, 
only  exonerates  the  charterer  if  the  object  of  the  charter-party  be 
frustrated  (2).     And  it  seems  that  want  of  notice  of  the  ship  being 
ready  does  not  discharge  the  charterer,  unless  he  is  in  fact  pre- 


{p)  KeiUy.  Whitworth,  18  0.  B.N.S. 
435  ;  34  L.  J.  C.  P.  155. 

{q)  Olaholm  y.  Rays,  2  Man.  &  Q. 
257 ;  10  L.  J.  O.  P.  98 ;  Crookewit  v. 
Fletcher,  1  H.  &  N.  893  ;  26  L.  J.  Ex. 
153. 

(r)  Broum  v.  Johtuon,  10  M.  &  W. 
331  ;  11  L.  J.  Ex.  373 ;  Sharp  v.  Gibbs, 
1  H.  &  N.  801.  See  JJefell  v.  Brockle- 
bank,  3  Bli.  561  ;  4  E.  R.  706  ;  Ollive  v. 
Booker,  1  Ex.  416;  17  L.  J.  Ex.  21; 
Datie*  v.  MeVeadh,  4  Ex.  D.  268  ;  48 
L.  J.  Ex.  686. 

(«)  Shadforth  v.  Higgin,  3  Camp.  385  ; 
Oliver  y.  Fielden,  4  Ex.  135  ;  18  L.  J. 
Ex.  353.  See  Little  v.  Stevenson,  (1896) 
A.  C.  108  ;  65  L.  J.  P.  0.  69. 


(0  EaU  y.  Cazenwe,  4  East,  477  ;  1 
Sniith,  272. 

(m)  BentsenY,  Taylor,  (1893)  2  Q.  B. 
274 ;  63  L.  J.  Q.  B.  15. 

(x)  M^ Andrew  v.  Chappie,  L.  R.  1 
C.  P.  643  ;  35  L.  J.  C.  P.  281 ;  Hudson 
V.  Hill,  43  L.  J.  C.  P.  273 ;  Votter  ^  Co, 
V.  Burrell,  (1897)  1  Q.  B.  97  ;  66  L.  J. 
Q.  B.  63.  See  Jackson  y.  Union  Ins., 
L.  R.  10  C.  P.  125  ;  44  L.  J.  C.  P.  27  ; 
Tully  y.  Howling,  2  Q.  B.  D.  182  ;  46 
L.  J.  Q.  B.  388. 

(y)  Potter  ^  Co.  y.  Burrell,  supra.  See 
Scaramanga  y.  Stamp,  5  C.  P.  D.  295  ; 
49  L.  J.  C.  P.  674. 

(«)  Jones  y.  Holm,  L.  R.  2  Ex.  335  ; 
36  Xi.  J.  Ex.  192 ;  Jackson  y.  Union  Ins., 
supra  ;  TuUy  y.  Howling,  supra. 
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PabtIII.  vented  from  loading  by  that  cause  (a).  Upon  the  same  principle 
the  stipulation  respecting  the  place  of  discharge  is  a  condition  pre- 
cedent to  the  liability  of  the  charterer  to  unload  (i).  In  time 
charters  time  is  of  the  essence  of  the  contract,  and  it  is  a  condition 
precedent  that  the  ship  be  ready  in  time  for  the  charterer  to  have 
the  use  of  the  ship  for  the  period  agreed  {c).  Upon  a  charter 
of  a  ship  for  continuous  voyages  during  a  certain  time,  a  con- 
tinuous supply  of  cargoes  is  a  condition  precedent,  a  default  in 
which  discharges  the  shipowner  from  further  performance;  so 
upon  a  charter  for  outward  and  homeward  voyages,  failure  to 
as  to  place  of   Supply  an  outward  cargo  discharges  the  shipowner  (o?). — A  state- 


ship. 


Description 
of  ship. 


ment  in  the  charter-party  of  the  place  of  the  ship  at  a  certain  date 
may  operate  as  a  condition  precedent  to  the  liability  of  the 
charterer ;  as  that  the  ship  is  "  now  at  sea  haviug  sailed  three 
weeks  ago  "  (e) ;  or  that  the  ship  is  "  now  in  the  port  of  A."  (/) ; 
or  "has  finally  sailed  from  port"(^).  A  statement  that  the 
ship  was  "  expected  to  be  at  A."  about  a  stated  date  was  held 
to  be  a  warranty  that  the  ship  was  in  such  a  position  as  would 
render  it  reasonable  to  expect  she  might  reach  the  named  port 
about  the  date  indicated,  for  breach  of  which  the  shipowner  was 
responsible  (A). — ^A  description  of  the  ship  as  being  A  1  is  a 
warranty  of  the  fact  of  her  being  so  classed,  and  is  also  a  condition 
precedent  to  theJiability  to  load ;  but  it  is  satisfied  by  the  truth  of 
the  description  at  the  date  of  the  charter-party,  though  the  ship 
loses  that  class  before  arrival  at  the  port  of  loading  (/).  So  the  de- 
scription of  the  ship  as  being  a  steam  ship  warrants  that  the  prin- 
cipal motive  power  during  the  voyage  should  be  steam  (k).  The 
description  of  the  ship  as  to  size  and  capacity  is  a  condition  preoe- 


(a)  Stanton  v.  Atutin,  L.  R.  7  C.  P. 
651 ;  41  L.  J.  C.  P.  218. 

(b]  Bahl  V.  Nehony  6  Ap.  Ca.  38  ;  50 
L.  J.  C.  411  ;  Hay  ton  y.  Irwin^  6  C.  P. 
D.  130;  Horsley  v.  Price.  11  Q.  B.  D. 
244  ;  52  L.  J.  Q.  B.  603  ;  NieUm  v. 
Wait,  16  Q.  B.  D.  67  ;  55  L.  J.  Q.  B. 
87  ;  Thar»i8  Sulphur  Co.  v.  Morel,  (1891) 
2  Q.  B.  647 ;  61  L.  J.  Q.  B.  11 ;  Buhnan 
V.  Fenwick,  (1894)  1  Q.  B.  179  ;  63  L.J. 
Q.  B.  123  ;  Reynolds  v.  Tomlinaon,  (1896) 
1  Q.  B.  686 ;  Co  L.  J.  Q.  B.  496  ;  San- 
ders  V.  Jenkins,  (1897)  1  Q.  B.  93  ;  66 
L.  J.  Q.  B.  40. 

{c)  Tully  V.  Howling,  2  Q.  B.  D.  182  ; 
46  L.  J.  Q.  B.  388. 

(rf)  Bradford  v.  Williams,  L.  R.  7  Ex. 
259 ;  41  L.  J.  Ex.  164.     See  Storer  v. 


Gordon,  3  M.  &  S.  308. 

{e)  Ollive  v.  Booker,  1  Ex.  416;  17 
L.J.  Ex.21. 

(/)  Behn  v.  Bumess,  3  B.  &  S.  751  ; 
32  L.  J.  Q.  B.  204. 

{g)  Price  v.  Livingstone,  9  Q.  B.  D. 
679  ;  53  L.  J.  Q.  B.  118 ;  Garston  Co.  v. 
Hickie,  15  Q.  B.  D.  580. 

(A)  Corkling  v.  Massey,  L.  R.  8  C.  P. 
395  ;  42  L.  J.  C.  P.  163. 

(i)  Hurst  V.  Usborne,  18  C.  B.  144  ;  25 
L.  J.  C.  P.  209 ;  Mouth  v.  Maemillan, 
2  H.  &  C.  750  ;  33  L.  J.  Ex.  38 ;  French 
V.  Kewgass,  3  C.  P.  D.  163  ;  47  L.  J. 
C.  P.  361.  See  Hogarth  v.  Miller,  (1891) 
A.  C.  48  ;  60  L.  J.  P.  C.  1. 

(*)  Frazer  v.  Telegraph  Co.,  L.  R.  7 
Q.  B.  566 ;  41  L.  J.  Q.  B.  249. 
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dent  to  the  obligation  to  load,  which  may,  however,  he  satiflfied     Chap.  II. 
with  a  reasonable  allowance,  more  or  less,  having  regard  to  the 
object  of  the  charter-party.     "  A  representation  of  this  sort  in  a 
charter-party  is  a  condition  precedent  or  not  according  to  whether 
it  does  or  does  not  enter  into  and  affect  the  substance  of  the  con- 
templated voyage  "(/). — The  description  of  the  ship  as  being  Seaworttd- 
tight,  staunch  and  strong  and  fitted  for  the  voyage  operates  as  a  ^^^' 
condition  precedent  to  the  liability  to  load,  if  the  ship  be  in  fact  so 
unfit  for  the  voyage  or  the  cargo  as  to  frustrate  the  object  of  the 
charter-party ;  but  a  breach  of  the  condition  short  of  frustrating 
the  charter-party  would  only  be  ground  for  a  claim  to  damages  (w). 
Seaworthiness  and  fitness  of  the  ship  for  the  purpose  is  implied  in 
a  contract  for  the  carriage  of  goods  in  a  ship  (n) ;  and  seaworthiness 
is  a  condition  precedent  to  the  claim  for  freight  payable  in  advance, 
because  the  freighter  could  not  insure  the  risk  except  upon  such 
condition  (o). — ^Under  a  charter-party  or  bill  of  lading  the  freight  Conditiona  as 
is  earned  when  the  goods  are  carried  to  their  destination,  and  pay-  ^j^^^  ^^ 
ment  of  freight  and  right  delivery  of  cargo  are  presumptively  payment  of 
concurrent  acts  (/?).     If  the  freight  is  payable  "  after  the  vessel's       ^ 
report  inward  "  or  "  after  right  delivery,"  there  is  no  lien  until  the 
condition  is  fulfilled  (q).    Where  the  freight  was  payable  "  within 
three  days  after  arrival  of  ship  and  before  delivery  of  the  goods," 
it  was  held  that  the  three  days  were  allowed  for*  the  freighter  to 
pay  and  take  the  cargo,  and  readiness  to  deliver  was  a  condition 
precedent ;  so  that  the  goods  having  been  destroyed  by  accident 
within  the  three  days,  the  freighter  was  discharged  (r).     The  con- 
dition of  delivery  of  cargo  is  subject  to  losses  excepted  in  the 
charter-party ;  and  a  lump  sum  agreed  for  freight  becomes  payable 
in  full  upon  delivery  of  the  remainder ;  but  if  the  whole  cargo  is 
lost,  though  by  perils  excepted,  there  can  be  no  delivery  and  the 


U)  Jervis,  C.  J.,  Barker  ▼.  Windle, 
6  £.  &  B.  675 ;  26  L.  J.  Q.  B.  349 ; 
Jhut  ▼.  Doicie,  6  B.  &  S.  20 ;  34  L.  J. 
Q.  B.  127 ;  Maekill  y.  Wright,  14  Ap. 
Oa.  106 ;  The  Norway  t.  Athbumery  S 
Moo.  P.  C.  N.  8.  246 ;  16  E.  R.  92 ; 
The  Skandinavy  51  L.  J.  Ad.  93. 

(m)  Tarrabcehia  ▼.  Sickie,  1  H.  &  N. 
183  ;  26  L.  J.  Ex.  26  ;  Stanton  y.  Hieh- 
ardson,  L.  R.  9  0.  P.  390  ;  43  L.  J.  C.  P. 
230  ;  in  H.  L.  46  L.  J.  O.  P.  78. 

(m)  Steel  Y.  State  Line  Co,,  3  Ap.  Ca. 
72  ;  Tattereall  v.  National  Steamship  Co., 
12  Q.  B.  D.  297  ;  53  L.  J.  Q.  B.  332 ; 
Thin  Y.  Jtiehards,  (1892)  2  Q.  B.  141 ; 
62  L.  J.  Q.  B.  39 ;  MaoH  King  y.  Sughee, 

L. 


(1895)  2  Q.  B.  650 ;  65  L.  J.  Q.  B.  168 ; 
The  Vortigern,  (1899)  P.  140  ;  68  L.  J.  P. 
49  ;  Qtu^eneland  Nat.  Bank  y.  F,  ^  0, 
Steam  Nav.  Co.,  (1898)  1  Q.  B.  567  ;  67 
L.  J.  Q.  B.  402.     And  Bee  ante^ja.  270. 

(o)  Thompson  y.  Oilleepie,  5  if.  &  B. 
20  ;  24  L.  J.  Q.  B.  340. 

(jt?)  Cargo  ex  Oalam,  2  Moo.  P.  C.  N.  S. 
216;  33L.J.Ad.97;  15 E.  R.  883  ;  Payw- 
ter  V.  James,  L.  R.  2  C.  P.  348  ;  afarmed 
in  Ex.  Ch.  18  L.  T.  449  ;  16  W.  R.  768. 

{q)  Foster  y.  Colby,  3  H.  &  N.  706  ; 
28  L.  J.  Ex.  81 ;  Broun  v.  Tanner j  L.  R. 
3  Ch.  597  ;  37  L.  J.  C.  923. 

(r)  Duthie  y.  miton,  L.  R.  4  0.  P. 
138  ;  38  L.  J.  C.  P.  93. 

H  H 
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Conditions  in 
apprentice- 
snips. 


Fast  in.  freight  cannot  be  claimed  («).  Loss  or  damage  of  cargo,  not 
excepted  in  the  charter-party,  are  groimd  of  action  or  counter- 
claim, and  cannot  be  deducted  from  the  freight  due  upon  the  cargo 
delivered,  unless  under  a  local  usage  to  that  effect  {t).  Freight 
in  the  absence  of  special  agreement  to  the  contrary  is  presump- 
tively payable  on  so  much  cargo  as  has  been  both  shipped,  carried 
and  delivered;  calculated,  subject  to  local  usage,  according  to 
measurement  at  the  port  of  shipment  (w).  Freight  is  presump- 
tively conditional  upon  the  completion  of  the  voyage,  though  it  is 
expressed  to  be  payable  at  a  rate  of  so  much  per  month  during  the 
voyage ;  and  there  is  no  implied  claim  pro  raid  for  an  incomplete 
voyage  (ar). 

In  indentures  of  apprenticeship,  which  are  usually  made  between 
the  master,  the  apprentice,  and  the  father  of  the  apprentice,  the 
covenant  of  the  master  to  teach  is  conditional  upon  the  continued 
readiness  and  willingness  of  the  apprentice  to  learn  {y) .  On  the  other 
hand,  the  covenant  on  behaK  of  the  apprentice  to  serve  and  learn  is 
conditional  upon  the  continued  readiness  and  willingness  of  the 
master  to  teach ;  and  in  a  case  where  the  master  carried  on,  and 
covenanted  to  teach,  three  trades,  it  was  held  to  be  a  good  answer 
to  an  action  for  the  desertion  of  the  apprentice  that  the  master  had 
relinquished  one  of  the  trades  (s).  But  the  covenants  ore  so  far 
independent  that  misconduct  of  the  apprentice,  though  it  may  be 
ground  for  a  cross  action  upon  the  covenant  to  serve,  is  no  answer 
to  an  action  upon  the  covenant  to  teach  {a) ;  unless  it  is  expressly 
provided  in  the  indentures  that  the  covenant  to  teach  shall  be  con- 
ditional upon  good  behaviour  (6),  or  unless  the  misconduct  is  such 
as  to  render  the  continuance  of  the  apprenticeship  impossible,  as 
where  the  apprentice  habitually  stole  the  money  taken  in  the 
business  (c).      The  covenant  that  the  master  shall  teach  or  the 


(«)  JRobinson  t.  Knights,  L.  R.  8  C.  P. 
466  ;  42  L.  J.  C.  P.  211  ;  Merchant 
Shipping  Co.  v.  Armitage,  L.  R.  9  Q.  B. 
99;  43  L.  J.  Q.  B.  24. 

(t)  Davidson  v.  Gtoynne^  12  East,  381 ; 
Blanehet  v.  FowelVs  Co.j  L.  R.  9  Ex. 
74  ;  43  L.  J.  Ex.  60.  See  Jfet/er  v. 
Dresser,  16  0.  B.  N.  S.  646 ;  33  L.  J. 
C.  P.  289  ;  ante,  p.  127. 

(«)  Bttckle  V.  Knoop,  L.  R.  2  Ex.  333  ; 
36  L.  J.  Ex.  223  ;  Spaiqht  v.  Farnworth, 
6  Q.  B.  D.  116;  49  L.  J.  Q.  B.  346. 
See  The  Skandinav,  61  L.  J.  Ad.  93. 

[x)  Smith  V.  nilson,  8  East,  437  ; 
Gibbon  v.  Mend^z,  2  B.  &  Aid.  17-     See 


ante,  p.  39. 

(y)  Hughes  v.  Snmphreys,  6  B.  &  0. 
680 ;  Raymond  y.  Minton,  L.  R.  1  Ex. 
244  ;  86  L.  J.  Ex.  163. 

(z)  £lim  V.  Topp,  6  Ex.  424 ;  20 
L.  J.  Ex.  241. 

(a)  Wimtone  v.  Linn,  1  B.  &  C.  460  ; 
Fhillips  V.  CHft,  4  H.  &  N.  168 ;  28 
L.  J.  Ex.  153. 

{b)  Westwick  v.  Theodor,  L.  R.  10 
Q.  B.  221;  44  L.  J.  Q.  B.  110;  see 
Maw  V.  Jofics,  26  Q.  B.  D.  107;  69 
L.  J.  Q.  B.  642. 

(<?)  Learoyd  v.  Brook,  (1891)  1  Q.  B. 
431;  60  L.J.  Q.  B.  373. 
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apprentioe  shall  flerve,  like  all  other  contracts  for  personal  services,     Ch^.  n. 
is  conditional  upon  his  continued  capability,  and  if  the  master  dies 
or  if  the  apprentice  is  incapacitated  by  illness,  the  performance  is 

excused  (^O- 

Conditions  precedent  must  be  fully  performed  and  satisfied  in  Performance 
order  to  render  the  promise  absolute  ;  and  it  lies  upon  the  prudent?"" 
promisee  to  prove  the  performance  or  an  excuse  for  non-perform- 
ance (e).  It  is  not  required  in  an  action  that  the  performance  of 
all  conditions  precedent  shall  be  explicitly  alleged  in  the  pleadings; 
but  it  is  required  that  the  opposite  party  shall  specify  in  his 
pleading  any  conditions  the  performance  of  which  he  intends  to 
dispute  (/). 

A  partial  or  defective  performance  of  a  condition  precedent  is  in  Part 
general  not  sufficient ;  imless  the  condition  and  promise  are  made  P®"^™**"*^^- 
divisible  and  apportionable,  as  in  the  case  of  a  contract  for  the 
delivery  of  goods  or  any  part  thereof,  or  of  a  covenant  to  build  or 
repair  several  distinct  houses  (g).  But  after  the  one  party  has 
performed  the  contract  in  a  substantial  part,  and  the  other  party 
has  accepted  the  benefit  of  the  part  performance,  the  latter  may 
thereby  be  precluded  from  relying  upon  the  performance  of  the 
residue  as  a  condition  precedent  to  his  liability ;  in  such  case  he 
must  perform  the  contract  on  his  part,  and  claim  damages  in 
respect  of  the  defective  performance  (A).  "  It  is  remarkable  that 
according  to  this  rule  the  construction  of  the  instrument  may  be 
varied  by  matter  ex  post  facto;  and  that  which  is  a  condition  pre- 
cedent when  the  deed  is  executed  may  cease  to  be  so  by  the 
subsequent  conduct  of  the  covenantee  in  accepting  less.  This  is  no 
objection  to  the  soundness  of  the  rule,  which  has  been  much  acted 
upon.  But  there  is  often  a  difficulty  in  its  application  to  particular 
cases,  and  it  cannot  be  intended  to  apply  to  every  case  in  which  a 
covenant  by  the  plaintiff  forms  only  a  part  of  the  consideration, 
and  the  residue  of  the  consideration  has  been  had  by  the  defendant. 


(d)  Baxter  v.  Bur/eld,  2  Stra.  1266  ;  1  C.  P.  61  ;  35  L.  J.  C.  P.  9 ;   JFilkifUon 

Boast  V.   Firth,  L.  R.   4  C.  P.   1 ;  38  v.  Clementt,  L.  R.  8  Ch.  96 ;  42  L.  J.  C. 

L.  J.  G.  P.   1  ;  see  Cooper  y.  Simmondt,  38. 
7  H.  &  N.  707;  31  L.  J.  M.  C.  138.  (h)  Ellen  v.    Topp,    6    Ex.   441  ;    20 

,\rTj        nr  ji         ,   ■p    x    co,  .  L.   J.   Ex.   241;  MilU  V.  Blaekall,   11 

W  Heard  Y.   Wadham    1  East,  631  ;  q  ^   353     ^7  ^    J.  Q.  B.  31 ;   WhUe 

Clack  V.  Wood,  9  Q.  B.  D.  2/6.  ^^  ^^^^^  7  H.  &  N.  42  ;  30  L.  J.  Ex. 

{/)  Old.  XIX.  r.  14.  373  ;  Carter  y.  ScargiU,  L.  R.   10  Q.  B. 

(y)    JTiison  V.  London  Xav,  Co.,  L.  R.  664. 
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ExcuBes  of 
performanoe 
of  conditions 
precedent: 

— ^ref uaal  to 
accept. 


That  residue  must  be  the  substantial  part  of  the  contract  ^^  (t).  Thus, 
the  conditions  in  charter-parties  that  the  ship  shall  be  ready  for 
loading  at  a  certain  day  or  a  certain  place,  or  that  the  ship  shall  be 
seaworthy,  which  are  originally  conditions  precedent  to  the  obliga- 
tion of  the  charterer,  cease  to  be  so  as  to  payment  of  the  freight, 
after  the  loading  and  sailing  of  the  ship,  or  if  the  charterers  induce 
the  shipowner  to  send  the  ship  to  the  port  of  lading  in  the  belief 
that  strict  performance  of  the  condition  will  be  waived  {k).  So  the 
stipulation  of  loading  a  full  cargo  is  not  a  condition  precedent  as 
to  the  payment  of  freight  pro  ratd  for  goods  in  fact  shipped  and 
carried ;  the  freighter  having  a  remedy  in  damages,  if  any,  for  the 
short  delivery  (/).  And  a  stipulation  in  the  charter-party  as  to  the 
size  and  capacity  of  the  ship,  after  loading  and  sailing,  cannot  be 
treated  by  the  charterer  as  a  condition  precedent  to  his  liability 
to  pay  freight  for  the  cargo  shipped  and  carried  (m). 

Performance  of  a  condition  is  excused  by  the  refusal  of  the  other 
party  to  accept  it.  "  The  party  must  show  he  was  ready ;  but  if 
the  other  party  stops  him  on  the  ground  of  an  intention  not  to 
perform  his  part,  it  is  not  necessary  for  the  first  to  go  farther, 
and  do  a  nugatory  act "  (n).  Upon  an  executory  contract  for  the 
sale  of  goods,  a  refusal  by  the  buyer  to  accept,  notified  by  him  to 
the  seller  and  unretracted  up  to  the  time  appointed  for  delivery, 
discharges  the  condition  precedent  of  delivery  or  further  readiness 
to  deliver,  and  entitles  the  seller  to  claim  damages  for  not  accept- 
ing the  goods  without  further  act  on  his  part  (o).  So  a  request 
by  the  buyer  not  to  deliver,  or  to  postpone  the  delivery,  will 
excuse  delay  in  delivery,  and  the  seller  may  recover  for  a  subse- 
quent refusal  to  accept ;  but  after  default  in  delivery,  a  request 
by  the  buyer  to  deliver  does  not  waive  the  default,  and  he  cannot 
be  charged,  unless  upon  a  new  contract  founded  upon  the 
request  {p) ;  so  with  the  sale  of  a  machine  conditioned  to  satisfy 
a  certain  trial,  if  the  buyer  prevents  the  trial  'being  made,  his 
liability  becomes  absolute,  and  he  is  chargeable  with  the  price  (q). 
— ^In  ordinary  contracts  for  work  and  labour,  the  work  is  a  oon- 


(t)  Per  eur.  ElUn  v.  Topp,  tupra, 

{k)  ffaveloek  v.  Geddes,  10  East,  556 ; 
Bentzen  v.  Taylor,  (1893)  2  Q.  B.  274 ; 
63  L.  J.  Q.  B.  15. 

(0  mtehie  y.  Atkifum,  10  East,  295. 

(m)  Fust  V.  Dotcie,  6  B.  &  S.  20  ;  34 
L.  J.  Q.  B.  127. 

(»i)  Mansfield,  C.  J.,  Jones  y.  Barkley, 


2  Bougl.  694. 

{o)  RipUy  y.  M*Clure,  4  Ex.  345 ;  18 
L.  J.  Ex.  419 ;  Cort  y.  AmhergaU  Ry,, 
17  Q.  B.  127  ;  20  L.  J.  Q.  B.  460. 

(p)  Williams  y.  Wheeler,  8  C.  B.  N.  8. 
299;  FUvins  y.  Downing,  1  0.  P.  D. 
220 ;  46  L.  J.  C.  P.  695. 

{q)  Mackay  y.  Dick^  6  Ap.  Ca.  261. 


THE  PROMISE. 


469 


dition  preoedent,  and  must  be  completed  before  the  payment  can     Chap.  n. 
be  claimed  (r) ;  but  if  the  employer  refuses  to  allow  the  other 
party  to  do  the  work  contracted  for,  the  latter  may  claim  damages 
without  completion ;  and  the  liability  will  depend  upon  which  party 
was  in  fault  in  occasioning  the  contract  not  to  be  carried  into 
effect  («). — ^Under  a  charter-party  the  liability  to  pay  freight  for 
the  carriage  of  a  cargo  and  delivery  to  the  freighter  at  a  safe 
wharf,  becomes  absolute  if  the  freighter  refuses  to  name  a  wharf 
for  deliyery  {t).    A  promise  to  pay  a  sum  of  money  on  condition 
of  the  promisee  executing  a  release  to  be  prepared  by  the  promisor 
was  held  to  be  made  absolute  by  the  default  of  the  latter  in  pre- 
paring and  tendering  the  deed  (w).     And  generally  if  the  promisor 
refuses  to  accept  the  stipulated  benefit,  which  the  promisee  is  ready 
and  willing  to  give,  he  may  be  charged  with  his  promise  as  abso- 
lute {x). — ^A  condition  precedent  which  consists  in  some  act  of  a 
third  party,  as  the  granting  of  a  certificate  or  a  licence,  or  the 
making  of  a  valuation,  is  not  excused  or  discharged  by  the  refusal 
of  such  person  to  act  in  the  matter  (y) ;  but  it  is  dispensed  with 
by  the  other  party  to  the  contract  preventing  its  performance,  so 
far  as  it  may  be  dependent  upon  him,  as  by  refusing  to  appoint  a 
valuer  (2).     Upon  an  assignment  of  a  lease,  subject  to  obtaining 
the  licence  of  the  lessor,  a  refusal  to  accept  the  lease  dispenses 
with  the  condition  of  the  licence,  and  renders  the  assignee  liable  in 
damages  (a). 

*'  If  a  man  binds  himself  to  do  certain  acts  which  he  afterwards  Dispensation 
renders  himself  imable  to  perform,  he  thereby  dispenses  with  the  ^^'^^°"^' 
performance  of  conditions  precedent*  to  the  act  which  he  has  so 
rendered  himself  imable  to  perform  "  (b).  Thus  if  a  person  con- 
tracts to  sell  or  lease  land  to  another,  and  afterwards  disables  him- 
self by  conveying  or  demising  the  land  to  a  third  party, 
he  thereby  dispenses  with  any  request  or  other  act  which 
would  otherwise  be  a  condition  precedent  to  his  liability,  and 
renders  himself  at  once  liable  for  a  breach  of  contract  (c).     So 

(r)  FeeUrt  v.  Opie,   2  Wms.  Saund.  (z)  Hotham  v.  East  India  Co.,  1  T.  R. 

742.  638  ;  CoomU  v.  Greene,  11  M.  &  W.  480 ; 

{*)  Fontifex  y.  Wilkinson,  1  C.  B.  76  ;  12  L.  J.  Ex.  291  ;  T/iomtu  v.  Fredricks, 

2  C.  B.  349.  10  Q.  B.  775  ;  16  L.  J.  Q.  B.  393. 

(Q  Steward  v.  Fogereon,  L.  R.  6  C.  P.  fn)  EUis  v.  Rogers,  29  C.  D.  661. 

424  .'      » 

t\  r>'i^.  -    /3.-7-.    o  n     -D     1AA.   If;  (*)  ^^^  <^*"*'  Sands  v.  Clarke,  8  C.  B. 

L  J  q!  B.  387  '^2  ;  19  L.  J.  C.  P.  84. 

(j:)  BradlfyY.  Benjamin^  46 L.  J.  Q.  B.  (c)  Lovelock  v.  Franklyn,  8  Q.  B.  371  ; 

690.  15  L.  J.  Q.  B.  146 ;  Ford  v.  Tiley,  6 

(y)  See  ante,  p.  449.  B.  &  C.  326. 
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if  a  person  sells  goods,  to  be  delivered  upon  the  request  of  the 
buyer,  and  afterwards  sells  and  delivers  the  same  goods  to  another 
person,  he  dispenses  with  the  request  of  the  former  as  a  condition  of 
delivery  (rf).  And  if  a  man  promises  to  marry  one  person  and 
afterwards  marries  another,  he  thereby  dispenses  with  all  condi- 
tions, as  to  time  or  request  or  otherwise,  which  might  have  been 
precedent  to  his  liability  to  the  former  {e). 


ConditioziB 
subsequent. 


Contracts 
terminable  at 
wiU. 


Contracts  may  provide,  expressly  or  impliedly,  for  termination 
by  lapse  of  time,  or  by  notice,  or  by  other  events ;  which  then 
operate  as  conditions  subsequent.  It  is  said  "  that  primd  facie  every 
contract  is  permanent  and  irrevocable,  and  that  it  lies  upon  a 
person  who  says  that  it  is  revocable  or  determinable  to  show  either 
some  expression  in  the  contract  itself,  or  something  in  the  nature  of 
the  contract,  from  which  it  is  reasonably  to  be  implied  that  it  was 
not  intended  to  be  permanent  and  perpetual,  but  was  to  be  in  some 
way  or  other  subject  to  determination  "  (/).  Accordingly,  where 
a  contract  was  made  between  two  railway  companies  for  giving  to 
one  of  them  running  power  over  the  lines  of  the  other,  but  with- 
out mentioning  any  limit  of  time  or  any  mode  of  terminating  the 
power ;  it  was  held  that,  considering  the  perpetuity  of  the  con- 
tracting parties  and  of  the  subject-matter,  the  contract  must  have 
an  indefinite  duration,  according  to  the  pnmdfaeie  construction  of 
its  terms ;  and  that  there  was  no  implied  condition  to  terminate  it 
by  notice  or  otherwise  {g). 

Contracts  may  be  terminable  at  the  will  of  one  of  the  parties ; 
as  partnerships,  which  are  terminable  by  a  partner  at  any  time, 
unless  a  definite  term  is  fixed  in  the  articles  of  partnership  (//). 
And  a  partnership  continued  after  the  term  fixed  without  further 
agreement,  though  subject  to  the  original  articles  so  far  as  they  are 
applicable,  is  terminable  by  either  partner  at  will  (z).  A  notice  of 
dissolution  once  given  cannot  be  withdrawn,  nor  can  the  partnership 


id)  Bowdell  v.  Parwns,  10  Ewt,  359. 

{e)  Short  V.  Stone,  8  Q,  B.  358  ;  15 
L.  J.  Q.  B.  143  ;  Cainea  v.  Smith,  15  M. 
&  W.  189 ;  15  L.  J.  Ex.  106. 

(/)  James,  L.  J.,  Llattelly  i?y.  v.  X.  ^ 
N,  W.  Ry.,  L.  R.  8  Ch.  949 ;  42  L.  J. 
0.  887  ;  and  see  Ld.  Selborae,  S.  C, 
L.  R.  7  H.  L.  567  ;  45  L.  J.  C.  539. 

isi)  Llanelly  By,  v.  X.  ^  .V.  W.  By., 
supra. 


(h)  Partnership  Act,  1890,  ss.  26,  32 ; 
ffendry  v.  Iltrner,  32  0.  D.  356  ;  65 
L.  J.  C.  662. 

(t)  Partnership    Act,    1890,    s.    27  ; 

Parsons  v.  Eayward,  4  D.  F.  &  J.  474  ; 

31  L.  J.  C.  666  ;  NeiUon  v.  Mossend  Iron 

Co.,  11  Ap.  Ca.  298 ;  Myers  ▼.  Myers, 

60  L.  J.  C.  311  ;  Daw  v.  Herring,  (1892) 

1  Ch.  284  ;  61  L.  J.  C.  6. 
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be  restored  without  the  oonsent  of  the  other  partners  (k) .    Where     C?hap.  IL 

the  articles  of  partnership  provided  that  if  the  hasiness  should  not 

be  oonduoted  to  the  satisfaction  of  one  of  the  partners  he  might 

give  notice  to  determine  the  partnership,  it  was  held  that  such 

notice  might  be  given  arbitrarily  without  assigning  reasons  (/). — ^A 

continuing  guarantee  for  an  indefinite  period  cannot  in  general  be 

-withdrawn  by  notice  and  payment  of  the  amount  then  due  under 

it  (w). — An  insurance  terminable  on  return  of  the  premium,  "  for 

any  cause  whatever,"  may  be  terminated  by  notice  at  the  mere  will 

of  the  insurer  (/}).     Leases  and  tenancies  of  laud  may  be  made  Leases 

.  .  ♦  *       "hi      Vk 

terminable  by  notice.  Tenancies  at  will  are  terminable  by  notice  j^tioe!*  ' 
at  the  will  of  either  party  (o) ;  and  a  tenancy  for  a  term  of  years 
or  from  year  to  year  may  be  made  terminable  at  wiU  by  agree- 
ment (p).  A  lease  for  7,  14,  or  21  years  continues  for  those  suc- 
cessive periods,  unless  the  election  to  determine  it  at  the  end  of  one 
of  the  periods  is  duly  exercised ;  and  the  election  rests  with  the 
lessee,  if  no  intention  to  the  contrary  is  expressed  {q).  A  tenancy 
from  year  to  year,  in  the  absence  of  any  agreement  to  the  contrary, 
is  by  a  rule  of  law  terminable  by  either  party  giving  to  the  other 
notice  to  determine  the  tenancy  half  a  year  before  the  expiration  of 
the  current  year  (/•) ;  which  is  extended  to  one  year  for  tenancies 
within  the  Agricultural  lloldings  Act,  1883,  s.  33,  unless  other- 
wise agreed  (s). — Leases  with  conditions  of  forfeiture  are  terminable  Conditions  of 
upon  the  specified  default  of  the  tenant,  as  for  non-payment  of  rent, 
not  repairing,  or  not  performing  or  observing  other  covenants  (t). 
Such  conditions  render  the  lease  voidable  at  the  election  of  the 
lessor,  who  must  give  notice  or  in  some  other  sufficient  manner 
express  his  election  to  avoid  it  (m)  ;  but  they  do  not  enable  the 
lessee  to  take  advantage  of  his  own  wrong  to  determine  the  lease 


forfeiture. 


(A)  Jonea  v.  Llopdy  L.  E.  18  Eq.  271 ; 
43  L.  J.  C.  826. 

(/)  nussett  V.  Susseli,  14  C.  D.  471 ; 
49  L.  J.  C.  268. 

(m)  Liopds  V.  Harper,  16  C.  D.  290 ; 
60  L.  J.  C.  140. 

in)  Sun  Fire  OJiee  v.  Harty  14  Ap.  Ca. 
98  ;  58  L.  J.  P.  C.  69. 

(o)  Co.  Lit.  55  a,  .b. 

(p)  Re  ThrelfaH,  16  C.  D.  274  ;  60 
L.  J.  C.  320. 

(q)  Dann  v.  Spurrier,  3  B.  &  P.  399  ; 
7  Ves.  231  ;  I>oe  v.  Dixon,  9  East,  16  ; 
Fowell  V.  Trantei,  3  H.  &  G.  458  ;  34 
L.  J.  Ex.  6 ;  Powell  v.  Smith,  L.  R.  14 
Eq.  85;  41  L.  J.  0.  734. 

(r)  £iffht  V.  Darby,  1  T.  R.  169  ;  Doe 


V.  Matthews ,  11  C.  B.  675  ;  Morgan  v 
Davies,  3  C.  P.  D.  260  ;  Sidebotham  v 
Holland,  (1896)  1  Q.  B.  378  ;  64  L.  J 
Q.  B.  200. 

{A  Barlow  v.  Teal,  15  Q.  B.  D.  601 
54  L.  J.  Q.  B.  564. 

(t)  See  Evans  v.  Davis,  10  0.  D.  747 
48  L.  J.  C.  223  ;  He  Anderton  and  Milner, 
45  C.  D.  476  ;  59  L.  J.  O.  765  ;   JFeston 
V.  Meirop.  Asylum,  9  Q.  B.  D.  404 ;  61 
L.  J.  Q.  B.  399. 

(tt)  Hoberts  v.  Davey,  4  B.  &  Ad.  664  ; 
2  L.  J.  K.  B.  141  ;  Jones  v.  Cartel',  15 
M.  &  W.  718  ;  Ward  v.  Day,  6  B.  &  S. 
859 ;  33  L.  J.  Q.  B.  254  ;  Thotnas  v. 
Lulham,  (1895)  2  Q.  B.  400;  64  L.  J. 
Q.  B.  720. 
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Sale  of  land 
with  con- 
dition for 
reaoifision. 


against  the  will  of  the  lessor  (a?).  But  before  proceeding  to  enforce 
a  forfeiture  by  action  the  lessor  must  now  give  notice  in  writing 
to  the  tenant  stating  the  breach  complained  of  and  requiring  the 
breach  to  be  remedied  (y).  The  forfeiture  may  be  waived  by  a 
subsequent  acceptance  of  rent  or  other  imequivocal  recognition  of 
the  tenancy  by  the  lessor,  after  having  notice  of  the  cause  of 
forfeiture  (s) ;  and  the  production  of  a  receipt  for  rent  is  evidence 
of  such  waiver  (a). 

In  contracts  for  the  sale  of  land  it  is  usual  to  insert  a  condition 
entitling  the  vendor  to  rescind  the  contract  in  case  of  objections 
made  to  the  title  which  he  is  imable  or  unwilling  to  remove  (6). 
This  condition  must  be  exercised  bofid  fide  and  upon  reasonable 
grounds  and  not  arbitrarily ;  and  it  is  held  to  be  presumptively 
the  duty  of  the  vendor,  notwithstanding  the  condition,  to  answer 
all  reasonable  requisitions  of  the  purchaser  as  to  the  title,  in  order 
to  give  him  the  opportunity  of  waiving  such  objections  as  cannot 
be  removed  and  accepting  such  title  as  the  vendor  can  give  (c).  If 
the  purchaser  insist  upon  his  requisition  the  vendor  may  within  a 
reasonable  time  give  an  absolute  notice  of  rescission  ;  and  the  pur- 
chaser will  be  thereby  precluded  from  afterwards  waiving  the 
objection  (d).  On  the  other  hand,  if  the  vendor  elects  not  to 
rescind,  he  is  boimd  by  his  election  once  made,  and  he  may  be 
bound  by  continued  negotiations  and  delay  inducing  the  purchaser 
to  treat  the  contract  as  subsisting,  imless  the  condition  empowers 
him  to  put  an  end  to  the  contract  at  any  time  (e).  The  vendor 
may  elect  to  rescind  after  commencing  a  suit  for  specific  perform- 
ance, upon  an  objection  first  made  in  the  course  of  the  suit ;  but 
the  suit  will  operate  in  waiver  of  the  right  as  to  all  prior  objec- 


{x)  Rede  v.  Farr,  6  M.  &  S.  121. 

[y)  Conyeyanoing  Act,  1881,  s.  14. 

(z)  Doe  V.  Birchy  1  M.  &  W.  402 ;  6 
L.  J.  Ex.  185  ;  Dmdy  v.  NichoU,  4  0.  B. 
N.  S.  376  ;  27  L.  J.  C.  P.  220  ;  ToUman 
V.  Portbury,  L.  R.  6  Q.  B.  344  ;  40  L.  J. 
Q.  B.  126 ;  Shepherd  v.  Berger,  (1891)  1 
Q.  B.  697  ;  60  L.  J.  Q.  B.  396.  See 
Croft  V.  Lumhy,  6  H.  L.  0.  672;  27 
L.  J.  Q.  B.  321;  10  E.  R.  1469; 
Davenport  v.  Reg,^  3  Ap.  Ca.  116 ;  47 
L.  J.  P.  C  8. 

(a)  Conyeyanoing  Act,  1881,  b.  3. 
See  Re  Moody  and  Yates,  30  G.  D.  344  ; 
64  L.  J.  C.  886  ;  Re  Higgim  and  Fereival, 
67  L.  J.  0.  807. 

(b)  Re  Terry  and  JFhite,  32  C.  D.  14  ; 


65  L.  J.  G.  343.  See  Re  Deighton  and 
Harris,  (1898)  1  Cli.  468;  67  L.  J.  0. 
240. 

(e)  Greaves  v.  Wilson,  26  Beav.  290 ; 
27  Ij.  J.  G.  646 ;  Turpin  v.  Chambers, 
29  Beay.  104  ;  30  L.  J.  G.  470 ;  Matcson 
V.  FUtcher,  L.  R.  6  Gh.  91 ;  40  L.  J. 
Q.  B.  131 ;  Re  Starr-Bowkett  Bg,  Soe., 
42  G.  D.  376 ;  68  L.  J.  G.  469.  See 
Smithy,  WaUaee,  (1895)  1  Gh.  385;  64 
L.  J.  G.  240;  Wooleott  v.  Peggie,  16 
Ap.  Ga.  42 ;  69  L.  J.  P.  G.  44. 

{d)  Duddellr.  Simpson,  L.  R.  2  Gh. 
102;  36  L.  J.  G.  70;  Re  Dames  and 
Wood,  29  G.  D.  626  ;  64  L.  J.  G.  771. 

{e)  Morley  y.  Cook,  2  Hare,  106;  12 
L.  J.  G.  136  ;  Re  G.  N.  Ry.  and  Sander- 
son, 26  G.  D.  788 ;  63  L.  J.  G.  446. 
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tions  (/).     The  right  to  rescind  under  a  condition  is  not  suspended     Chap.  n. 

by  the  institution  of  legal  proceedings,  but  ceases  if  prosecuted  to 

judgment  {g).     The  above  condition  does  not  apply  to  the  case  of 

a  vendor  selling  without  any  title  at  all ;  nor  to  objections  which 

are  made  independently  of  the  title  shown  by  him  {h).    A  condition 

that  in  case  the  vendor  fails  to  show  a  good  title,  or  the  purchaser 

fails  to  pay  the  money  on  the  appointed  day,  the  contract  shall  be 

void,  is  construed  to  give  an  election  to  the  one  party  to  rescind 

the  contract  upon  the  specified  default  of  the  other ;  but  not  to 

entitle   either  to  avoid  the   contract  by  a  default  on  his  own 

part  (»). 

The  condition  in  a  sale  of  goods  with  a  warranty  that  in  case  of  Sale  of  goods 
a  breach  of  the  warranty  the  buyer  may  return  the  goods  and  Jijon^f ' 
recover  the  price  paid,  entitles  the  buyer  to  rescind  the  contract ;  warran^. 
which  he  could  not  do  without  such  condition,  except  with  the 
consent  of  the  seller,  or  in  a  case  of  fraud  (k).  He  must  return 
the  goods  under  the  condition  as  soon  as  he  reasonably  can  after 
discovery  of  the  breach  of  warranty ;  but  if  the  condition  provides 
a  limited  time  for  the  return  of  the  goods,  the  buyer  may  act  upon 
it  at  any  time  within  the  limit ;  and  in  the  meantime  the  goods 
remain  at  the  risk  of  the  seller  (/).  A  warranty  of  goods  is  some- 
times made  with  the  condition  that  a  claim  for  a  breach  of  the 
warranty  shall  be  made  within  a  limited  time ;  in  which  case  if  no 
claim  is  made  during  the  time  the  warranty  ceases ;  and  such  con- 
dition applies  to  breaches  of  warranty  existing  during  the  time, 
though  they  are  not  discovered  by  the  buyer  until  after  the  time 
has  elapsed  (m). 

Contracts  of  hiring  personal  services  are  usually  made  termin-  Contracts  of 
able  by  a  notice  to  be  given  by  either  party ;  and  in  some  cases  the  J^??^v|  v 
condition  of  notice  is  imported  into  the  contract  by  usage  or  by  notice. 
law,  in  the  absence  of  agreement  to  the  contrary  (n).    The  engage- 


(/)  Gray  V.  Fowler,  L.  R.  8  Ex.  249 ; 
42  L.  J.  Ex.  161. 

(j^)  Shoreditch  Vestry  t.  Hughes,  17 
0.  B.  N.  S.  137 ;  33  L.  J.  C.  P.  349 ; 
Be  Arbib  and  Class,  (1891)  1  Gh.  601  ;  60 
L.  J.  C.  263 ;  lioaea  y.  Towell,  (1898)  2 
Ch.  286  ;  67  L.  J.  C.  508. 

(h)  Gardom  v.  Lee,  3  H.  &  C.  661 ;  34 
L.  J.  Ex.  113  ;  Bowman  t.  Hyland,  8 
C.  D.  688  ;  47  L  J.  0.  581  ;  Be  Deighton 
and  Harris,  (1898)  1  Ch.  458 ;  67  L.  J.  C. 
240. 

(*)  Boberts  v.  JFyatt,  2  Taunt.  268. 


(k)  Sale  of  Gk>od0  Act>  1893,  s.  63. 
See  ante,  p.  263. 

(/)  Read  v.  TatterstUl,  L.  R.  7  Ex.  7  ; 
41  L.  J.  Ex.  4. 

(w)  Smart  v.  Hyde,  8  M.  &  W.  723  ; 
10  L.  J.  Ex.  479 ;  Chapman  v.  Gwyther, 
L  R.  1  Q.  B.  463  ;  36  L.  J.  Q.  B.  142  ; 
Hinchcliffe  v.  Banviek,  5  Ex.  D.  177  ;  49 
L.  J.  Er.  495  ;  Chapman  v.  Withers,  20 
Q.  B.  D.  824 ;  67  L.  J.  Q.  B.  457. 

(«)  Parker  v.  Ibbeteon,  4  C.  B.  N.  S. 
346 ;  27  L.  J.  0.  P.  236, 
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ment  of  menial  or  domestio  servants  is  by  general  usage  terminable 
by  a  month's  notice  on  the  part  of  the  servant ;  and  by  a  month's 
notice  or  payment  of  a  month's  wages  on  the  part  of  the  em- 
ployer (o).  A  hiring  of  service  for  an  undefined  period  at  annual 
wages  is  presumptively  a  hiring  for  a  year,  which  requires  no 
notice  unless  continued  beyond  the  year  {p)  ;  and  this  although 
wages  are  to  be  paid  monthly  (q) ;  but  a  hiring  at  weekly  wages  is 
presumptively  a  hiring  by  the  week  (r).  An  indefinite  hiring,  in 
the  absence  of  any  indication  or  usage  to  the  contrary,  is  termin- 
able by  a  reasonable  notice  according  to  the  circumstances  («).  It 
is  not  illegal  for  a  person  to  contract  to  serve  in  a  certain  employ- 
ment exclusively  for  the  term  of  his  life  (i). — "  The  relation  of  a 
master  of  a  ship  to  his  employer,  the  shipowner,  is  not  one  in 
which,  in  the  case  of  an  indefinite  hiring,  the  law  has  made,  nor  is 
there  any  custom  making,  the  hiring  a  hiring  for  a  year  or  for  any 
other  definite  time,  nor  the  notice  by  which  the  service  is  to  be 
determined  certain  " ;  but  the  nature  of  the  service  implies  a  reason- 
able notice  for  its  termination  by  either  party  (w). 


Altematiye 
promises. 


Election  in 
the  promiser. 


An  alternative  promise  binds  the  promiser  to  the  performance 
of  one  or  other  of  several  matters,  either  at  the  election  of  the 
promiser  or  at  the  election  of  the  promisee.  And  the  presumption 
is  that  "  the  person  who  is  to  perform  one  of  two  things  in  the 
alternative  has  the  right  to  elect"  (.r). — Thus  an  agreement  for  a 
loan  of  money  "  for  the  term  of  nine  or  six  months  "  was  held  to 
give  the  borrower  the  election  as  to  the  time  (y).  So  a  sale  of  goods 
at  six  or  nine  months'  credit  gives  the  election  to  the  buyer ;  and 
by  not  paying  at  the  end  of  six  months  he  makes  his  election  to 
take  credit  for  nine  (z).  A  sale  of  goods  at  six  months'  credit  and 
then  to  be  paid  for  by  a  bill  at  two  or  three  months,  was  held  to  give 


(o)  Xowlan  t.  Ablett,  2  C.  M.  &  B. 
64  ;  Turner  v.  Meuotif  U  M.  &  W.  112  ; 
U  L.  J.  Ex.  311  ;  Moult  v.  Hallidayy 
(1898)  1  Q.  B.  126 ;  67  L.  J.  Q.  B.  451. 

(jo)  Baxter  Y,.yurse,  6  Man.  &  G. 
938  ;  13  L.  J.  C.  P.  82  ;  Fairman  v. 
Oakford,  6  H.  &  N.  636  ;  29  L.  J.  Ex. 
469 ;  Brown  v.  SymondSy  8  0.  B.  N.  8. 
208  ;  29  L.  J.  C.  P.  251  ;  Langtm  v. 
Carleton,  L.  B.  9  Ex.  67  ;  43  L.  J.  Ex. 
64. 

{q)  Fawcett  v.  Cash^  6  B.  &  Ad.  901 ; 
8  L.  J.  K.  B.  113. 


(r)  Eohertton  v.  Jenner,  16  L.  T.  614  ; 
£van8  V.  Boe,  L.  B.  7  C.  P.  138. 

(«)  See  per  eur.  Beeston  v.  CoUtter, 
4  Bing.  309. 

U)  Wallii  V.  Day,  2  M.  &  W.  273 ; 
6  L.  J.  Ex.  92. 

{u\  Creen  v.  Wright,  1  C.  P.  D.  694. 

{x)  Lay  ton  t.  Pearee,  1  Dougl.  15  ;  Bt 
Brookman*8  TntsU,  L.  B.  6  Ch.  182;  39 
L.  J.  C.  138.  See  Bippingkall  v.  Lloyd, 
6  B.  &  Ad.  742. 

(y)  Beed  v.  Kilhurn  Co-op.  Soe.,  L.  B. 
10  Q.  B.  264  ;  44  L.  J.  Q.  B.  126. 

(z)  Price  y.  Nixon,  6  Taunt.  338. 
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nine  months'  credit,  before  the  debt  for  the  goods  accrued  due  (a) , —     Chap.  II. 

A  covenant  to  make  a  settlement  in  certain  terms  by  deed  or  will 

was  construed  to  leave  the  election  in  the  covenantor  to  make  it 

in  either  form ;  so  that  the  covenant  was  discharged  by  a  will  in 

the  required  terms  of  settlement,  although  in  that  form  it  was 

subject  to  failure  by  lapse  (b).     So  where  a  person  bound  himself 

either  to  convey  land  to  his  wife,  or  to  leave  her  the  value  by 

legacy,  it  was  held  that,  having  the  election,  he  was  discharged  by 

the  death  of  his  wife  in  his  lifetime  (c), — In  the  case  of  a  gift  of  Election  in 

one  of  several  things,  as  one  of  the  horses  in  a  stable  ;  or  a  devise  *  ®  Promisee. 

of  one  of  the  houses  in  a  street,  there  being  several  of  the  kind  in 

each  case,  the  election  is  in  the  donee  (ct).     And  where  a  bond  was 

conditioned  for  delivery  to  the  obligee  at  a  certain  time  and  place 

twenty  pounds  or  ten  kine,  at  the  then  choice  of  the  obligee;  it 

was  held  that  the  obligor  was  bound  to  tender  both  at  the  time  and 

place  for  the  obligee  to  make  his  election  (e).    And  as  a  general 

rule,  where  there  are  two  places  named  in  a  contract  for  payment, 

it  is  for  the  person  to  whom  the  payment  is  to  be  made  to  fix  the 

place,   and    imtil  he    has   elected  the  place,  there    can  be  no 

default  (/). 

If  the  promisee  has  the  election  of  the  alternative  act,  he  must  Notice  of 
give  notice  of  the  election  made  to  the  promiser,  as  a  condition 
precedent  to  charging  him  w^ith  the  promise  (g).  Thus  under  a 
lease  reserving  rent  "to  be  paid  quarterly  or  half-quarterly  if 
required,"  it  was  held  that  the  lessor  could  not  distrain  for  a  half- 
quarter's  rent  without  previous  notice  to  the  lessee  of  his  election 
to  take  the  rent  at  that  period  (A).  A  contract  to  deliver  a  certain 
quantity  of  iron,  all  in  November,  or  equally  in  November,  Decem- 
ber, and  January  at  an  increased  price  per  ton,  was  held  to  give 
the  election  to  the  buyer ;  who  was  bound  to  give  notice  of  his 
election  in  time  for  the  seller  to  execute  the  alternative  chosen ; 
and  in  default  of  notice  during  November,  the  seller  was  dis- 
charged from  delivering  any  portion  (i). 


election. 


(a)  Melpt  y.  WinUrboitom^  2  B.  &  Ad. 
431. 

(b)  Re  Brookman's  Tnttts,  L.  R.  5  Cb. 
182 ;  39  L.  J.  C.  138. 

(e)  Laughter' »  ease,  5  Co.  21  b. 

{d)  Co.  Lit.  145  a ;  Mobton  v.  Black- 
hum,  1  Mj.  &  K.  571 ;  2  L.  J.  C.  168 ; 
JDuekmanton  v.  Duekmanton,  6  H.  &  N. 
219;  29  L.  J.  Ex.  132;  Tapiey  v. 
EagUton,  12  C.  D.  684. 

(tf)  Fordley*i  case^  1  Leon.  68. 


(/)  Thorn  V.  City  Rice  Mills,  40  C.  D. 
367 ;  68  L.  J.  C.  297. 

(^)  Per  eur.  Vyse  v.  Wakefield,  6 
M.  &  W.  442 ;  affirmed,  7  M.  &  tV.  1 26 ; 
9  L.  J.  Ex.  274  ;  see  Thorn  v.  CUy  Rice 
Milli,  HUpra;  antCy  p.  453. 

(A)  Mallam  v.  Ardcn,  10  Bing.  299 ; 
3  L.  J.  C.  P.  48. 

(0  Honek  v.  Muller,  7  Q.  B.  D.  92  ; 
60  L.  J.  Q.  B.  629;  see  Calaminue  y. 
Dowlais  Iiym  Co,,  47  L.  J.  Q.  B.  576. 
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Pabt  III.         An  election  once  made  is  final  and  irrevocable,  and  the  promise 
Election  thereupon  becomes  single  and  absolute.     "Where  there  is  an 

irrevocable,  election  given  by  a  contract,  and  the  election  is  made,  it  is  the 
same  as  if  there  had  been  no  election ;  and  the  party  is  absolutely 
bound  to  do  that  which  he  has  elected  to  do  "  {k), — ^Under  a  policy 
of  insurance  against  fire,  with  the  condition  reserving  to  the  insurer 
the  election  to  reinstate  the  insured  premises  instead  of  paying  for 
the  damage,  the  insurers  having  given  notice  that  they  elected  to 
reinstate  were  held  bound  by  their  election ;  although  the  premises 
were  afterwards  pulled  down  by  the  public  authority  as  being 
dangerous  (/).  Where  a  contract  was  made  to  deliver  cotton  in 
August  or  September  at  seller's  option,  and  notice  was  given  by 
him  that  the  cotton  was  ready  for  delivery  in  August ;  he  was  held 
boimd  by  the  notice  given,  and  having  made  default  in  August, 
the  buyer  was  discharged  from  accepting  any  later  delivery  {m). 

Promises  to  The  construction  of  the  contract  may  bind  the  promiser  to  a 

of  p^onn*  *  certain  specified  performance  or  to  pay  a  certain  sum  of  money, 
thereby  making  non-performance  a  condition  precedent  to  the  pay- 
ment; in  which  case,  unless  the  money  is  construed  as  a  mere 
penalty,  it  becomes  an  absolute  liquidated  debt  («).  Accordingly, 
imder  an  agreement  to  return  bills  of  exchange  which  were  de- 
livered for  presentment  or  to  pay  the  amount  of  the  biUs,  the 
promiser,  on  default  in  returning  the  bills,  was  held  liable  to  pay 
the  full  amount,  though  the  bills  had  become  worthless  {o).  So 
with  a  bond  conditioned  to  marry  the  obligee  or  to  pay  him  a 
stated  sum  (p).  So  with  a  covenant  not  to  carry  away  manure, 
or  to  pay  an  increased  rent  (q) ;  and  a  covenant  by  a  lessee  of 
minerals  to  work  a  certain  quantity  every  year,  or  to  pay  a  fixed 
rent  (r) .  Upon  a  sale  of  goods  to  be  paid  for  by  cash  with  discoimt, 
or  by  bill  at  three  months,  the  buyer  upon  refusing  to  accept  the 
bill,  becomes  at  once  indebted  for  the  cash  («).  Where  the  grantee 
of  a  patent  covenanted  to  pay  a  certain  sum  in  royalties,  or  to 


perff 
anoe. 


(k)  Campbell,  0.  J.,  Broum  v.  Soyal 
Ins.,  1  E.  &  E.  853  ;  28  L.  J.  Q.  B. 
276  ;  Mansfield,  C.  J.,  Layton  v.  Fearcef 
1  Dougl.  16  ;  see  Go.  Lit.  146  a. 

(/)  Stotcn  V.  Boyal  ifw.,  supra;  see 
Anderson  v.  Commercial  Union  Ass,,  65 
L.  J.  Q.  B.  146. 

(w)  Gath  V.  Lees,  3  H.  &  0.  668. 

(«)  BeveriU  v.  Bnmell,  L.  R.  8  0.  P. 
476  ;  42  L.  J.  C.  P.  214  ;  as  to  penalties, 
aeepostf  Pt.  V.,  Chap.  I.,  Sect.  III. 


(o)  Decerill  v.  Burnelly  supra, 

\p)  Box  V.  Bay,  1  Wils.  69. 

\q)  Leigh  v.  LiUie,  6  H.  &  N.  166 ; 
30  L.  J.  Ex.  26. 

(r)  Bute  V.  Thompson,  13  M.  &  W. 
487 ;  14  L.  J.  Ex.  95 ;  see  Clifford  v. 
Watts,  L.  R.  6  C.  P.  677;  40  L.  J. 
C.  P.  36. 

(»)  Rugg  V.  Weir,  16  0.  B.  N.  S.  471. 
See  Schneider  y.  Foster,  2  H.  &  N.  4. 
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forfeit  the  patent,  it  was  held  that  he  was  not  bound  absolutely  to  Chip.  II. 
pay  the  money,  but  might  alternatively  forfeit  the  patent  (t), — 
But  in  the  ease  of  a  promise  strictly  alternative  between  two  inde- 
pendent matters,  if  the  promisor  neither  elects  or  performs  either, 
the  amount  recoverable  as  damages  is  measured  by  the  alternative 
which  is  least  beneficial  to  the  promisee  (u). 


(: 


t)  Ttelena  v.  Hooper,  5  Ex.  833  ;  20  L.  J.  Ex.  78. 

'«)  BoviU,  C.  J.,  Deverilly.  Burnell,  supra;  Bide  post,  Pt.  V.,  Chap.  I.,  Sect.  I. 
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Past  III.     The  promise  expressed  in  the  terms  of  the  agreement  may  be 


Impossibility  impossible  of  performance,  and  questions  then  arise  as  to  the  nature 
^^^^"^'  and  effect  of  the  impossibility.  The  impossibility  may  be  absolute, 
that  is,  inherent  in  the  nature  of  the  matter  promised  ;  or  it  may 
exist  only  relatively  to  the  ability  and  circumstances  of  the  pro- 
miser. The  performance  may  be  impossible  as  a  matter  of  fact ;  or 
it  may  be  impossible  only  by  the  rules  of  law.  The  impossibility 
may  exist  at  the  time  of  contracting,  either  with  or  without  the 
knowledge  of  the  parties;  or  it  may  arise  subsequently  to  the  making 
of  the  contract,  and  in  the  latter  case  it  may  be  caused  by  events 
beyond  the  control  of  the  parties,  or  it  may  be  caused  by  some  act 
of  the  promiser  or  of  the  promisee.  The  impossibility  may  affect 
the  promise,  or  the  consideration  for  the  promise.    These  variations 
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in  the  nature  and  incidence  of  the  impossibility  produce  cor-     Chap.  III. 
responding  modifications  in  its  effect,  which  have  been  the  subject 
of  judicial  consideration. 

A  promise  is  impossible  in  fact  which  is  contrary  to  the  law  of  Impossibilitj 
nature ;  and  a  practical  impossibility,  or  impossibility  relative  to  ^ 
existing  circumstances,  is  equivalent  for  most  purposes  to  impossi- 
bility in  fact  (a),     *^  In  matters  of  business  a  thing  is  said  to  be 
impossible  when  it  is  not  practicable ;  and  a  thing  is  impracticable 
when  it  can  only  be  done  at  an  excessive  or  imreasonable  cost "  ; 
thus  if  a  ship  sustains  such  extensive  damage  that  when  repaired  it 
will  not  be  worth  the  sum  spent  upon  it,  "  the  repairs  are,  prac- 
tically speaking,  impossible,  and  it  is  a  case  of  total  loss"  (6). 
Whether  a  promise  is  reasonable  or  not,  provided  it  be  reasonably 
certain  and  practicable,  is  immaterial.      "When  a  person  enters 
into  a  contract,  he  is  bound  to  perform  it,  whether  reasonable  or 
not.      An  obligation  imposed  by  law  is  necessarily  both  reasonable 
and  practicable  ;  but  a  person  may  undertake  by  agreement  to  do 
any  particular  act,  and,  if  it  is  not  reasonable,  it  is  his  own  fault 
for  entering  into  such  a  contract"  (c). — But  a  promise  must  be  Uncertainty 
reasonably  certain ;  and  if  the  parties  have  expressed  the  matter  of  ^^  ^^'^s- 
their  agreement  in  such  uncertain  or  imperfect  terms  that  it  is  im- 
possible to   ascertain    any   definite  meaning,    the   agreement    is 
necessarily  void ;  for  "  in  every  deed  there  must  be  such  a  degree 
of  moral  certainty  as  to  leave  in  the  mind  of  a  reasonable  man  no 
doubt  of  the  intent  of  the  parties  "  (d).      In  considering  the  suffi- 
ciency of  a  description  the  maxim  "  td  cerium  est  quod  cerium  reddi 
potest "  may  be  applied,  and  vague  expressions  be  made  sufficiently 
certain  {e). — Impossibility  relative  to  the  ability  of  the  promiser  is  Imposaibility 
immaterial  to  the  validity  of  a  contract ;  as  in  the  case  of  a  person  '®^*^7®  ^ 
contracting  debts  which  he  is  or  becomes  unable  to  pay  for  want  of 
money  (/) ;  or  contracting  for  the  happening  of  events  over  which 
he  has  no  control,  as  a  contract  to  insure  his  life,  and  becoming 


(a)  Holt,  C.  J.,  Thomhorow  y.  Whit- 
aercy  2  Ld.  Raym.  1165. 

(h)  Maole,  J.,  Mom  v.  Smithy  9  C.  B. 
103  ;  19  L.  J.  C.  P.  226. 

U\  Rolfe,  B.,  Vyse  v.  Wakefield,  6  M. 
k  W.  466  ;  aflfirmed,  7  M.  &  W.  126  ; 
9  L.  J.  Ex.  274  ;  SehiUizzi  v.  Dernj,  4 
El.  &  B.  873  ;  24  L.  J.  Q.  B.  193  ; 
Taylor  T.  Catdwelly  3  B.  &  S.  826  ;  32 
L.  J.  Q.  B.  164. 

(d)  Tenterden,  C.  J.,  Coles  v.  Eulme, 


8  B.  &  C.  573.  See  Outhing  v.  Zy««, 
2  B.  &  Ad.  232 ;  Pearee  v.  WatU,  L.  R. 
20  £q.  492 ;  44  L.  J.  C.  492  ;  and  Bee 
antfy  p.  141. 

(<f)  See  Wohlcnbtrg  v.  Lageman,  6 
Taunt.  261  ;  Shortrcde  v.  Cheke,  1  A.  & 
E.  57  ;  3  L.  J.  K,  B.  125  ;  Owen  v. 
Thomasy  3  M.  &  K.  353  ;  3  L.  J.  C. 
206. 

(/)  Holt,  C.  J.,  Thornborow  v.  Whit- 
acre,  supra. 
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Impossibility 
in  law. 


Impossibility 
by  act  of 
God. 


Events 
excepted. 


unable  to  insure  owing  to  failing  health  ((7). — So  a  person  may 
promise  for  the  acts  of  a  third  party,  and  he  will  be  liable  in 
damages,  though  he  cannot  compel  the  performance;  as  in  the 
case  of  a  contract  to  procure  a  third  party  to  execute  a  release  (h). 
The  incumbent  of  a  living  in  giving  a  resignation  bond  impliedly 
undertakes  that  the  bishop  will  accept  his  resignation,  and  the 
bond  is  forfeited  if  the  bishop  refuses  his  consent  {i). 

A  promise  may  be  impossible  in  law,  in  that  it  may  import  to 
have  or  produce  a  legal  effect  or  operation  which  the  law  does  not 
admit  of.  Impossibility  of  this  kind  differs  from  illegality  in  that 
it  relates  only  to  the  legal  effect  which  the  act  purports  to  have, 
and  not  to  the  question  whether  an  act  possible  in  itself  is  allowed 
or  forbidden  by  law  {k). 

Impossibility  of  performance  caused  "  by  the  act  of  God  "  is 
sometimes  treated  as  a  special  kind  of  impossibility  affecting  the 
obligation  of  contracts  (/).  It  is  a  compendious  phrase  including 
such  accidents  as  death,  tempest,  and  the  like,  which  though 
referable  to  natural  causes,  are  beyond  the  control  and  calculation 
of  the  parties;  and  it  is  commonly  used  for  the  purpose  of  ex- 
cepting such  accidents  from  the  contract.  "  The  act  of  God  is  in 
some  cases  said  to  excuse  the  breach  of  a  contract.  This  is  in  fact 
an  inaccurate  expression,  because  where  it  is  an  answer  to  a  com- 
plaint of  an  alleged  breach  of  contract  that  the  thing  done  or  left 
undone  was  so  by  the  act  of  God,  what  is  meant  is  that  it  was  not 
within  the  contract "  (m).  And  it  is  a  rule  of  law  that  in  all  cases 
of  duty  or  liability  imposed  by  common  law  there  is  an  implied 
exception  of  "  the  act  of  God ; "  but  that  contracts  axe  to  be  oon- 
stinied  according  to  their  terms,  without  any  such  implied  excep- 
tion (w). — The  events  excepted  as  being  acts  of  God  include  all 
natural  accidents,  which  it  is  practically  impossible  to  foresee  or 
guard  against;  as  an  extraordinary  storm (0).  "No  doubt  a 
shower  is  the  act  of  God  as  much  as  a  storm  ;  so  is  an  earthquake 
in  this  country ;  yet  everyone  understands  that  a  storm,  super- 


(^)  Se  Arthur^s  Estate^  14  C.  D.  603  ; 
49  L.  J.  C.  666. 

(h)  Doughty  v.  Neal^  1  Wms.  Sannd. 
230. 

(•)  Grey  t.  Hetkeih^  Ambler,  268.  See 
FUtcher  v.  Sondes,  1  Bli.  N.  S.  144 ;  4 
£.  It.  826. 

{k)  See  post,  pp.  481,  497. 

(/)  Nugent  v.  Smith,  1  C.  P.  D.  423  ; 
46  L.  J.  C.  P.  697. 


(m)  Per  cttr.  Baily  v.  De  Cresp'tgny^ 
L.  B.  4  Q.  B.  186  ;  38  L.  J.  Q.  B.  102. 

{n)Fer  cur.  Nichols  v.  Marsland,  2 
Ex.D.4;  46L.J.EX.  178;  Re  Arthur's 
Estate,  14  0.  D.  603  ;  49  L.  J.  G.  666. 

(o)  Fer  cur.  Nugent  v.  Smith,  I  C.  P.  D. 
423  ;  46  L.  J.  C.  P.  697  ;  Fiver  Wear 
Commrs,  y.  Adamson,  2  Ap.  Ga.  743  ;  47 
L.  J.  Q.  B.  193 ;  Fobbing  v.  Beg,,  11 
Ap.  Ca.  449 ;  66  L.  J.  M.  G.  1. 
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natural  in  one  sense,  may  properly,  like  an  earthquake  in  this 
country,  be  called  an  act  of  God,  or  vis  mq/or.  No  doubt  not  the 
act  of  God  or  a  vis  major  in  the  sense  that  it  was  physically  impos- 
sible to  resist  it,  but  in  the  sense  that  it  was  practically  impossible 
to  do  so  "  (jt?).  So  a  frost  of  extraordinary  severity  (^),  an  extra- 
ordinary fall  of  snow  (r),  an  extraordinary  rainfall  («),  and  an 
extraordinary  high  tide  (^),  which  could  not  reasonably  be  foreseen 
and  guarded  against,  are  exceptional  events  of  the  above  kind.  A 
fog  is  an  ordinary  peril  of  navigation  and  not  such  an  exceptional 
event  {u).  And  fire  is  also  considered  as  an  ordinary  preventible 
accident  (x). 
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Where  a  promise  is  impossible  in  fact  at  the  time  of  making  the  impos&lbility 
agreement,  the  construction  depends,    in  great    measure,  upon  at  time  of  ^ 
whether  such  impossibility  is  then  known  or  not  known  to  the  imown  to  the 
parties.     Where  the  impossibility  is  known  to  the  parties  at  the  P*^®*- 
time  of  making  the  agreement,  it  seems  obvious  that  there  can  be 
no  intention  of  performing  it  on  the  one  side,  and  no  expectation 
of  performance  on  the  other,  and  therefore  the  essentials  of  a  valid 
promise  are  wanting.     The  impossible  act  cannot  reasonably  be 
supposed  to  be  the  subject  of  a  promise  or  of  the  consideration  for 
a  promise  (j/).    A  covenant  in  a  charter-party  executed  on  the  15  th 
March,  that  the  ship  should  sail  on  or  before  the  12th  of  February, 
was  held  to  be  wholly  nugatory,  and  therefore  no  part  of  the  con- 
tract (s).     By  the  common  law,  if  the  condition  of  a  bond   is 
manifestly  impossible  in  fact  at  the  time  of  making  it,  as  ''  to  go 
from  Westminster  to  Rome  within  three  hours,"  the  condition  is 
void  and  the  obligation  single  and  absolute  {a). — TJpon  this  prin-  Legal 
dple,  where  the  promise  is  impossible  in  law,  both  parties  being  imposaLbility. 
presumed  to  know  the  law,  there  is  no  valid  contract ;  as  a  covenant 
by  a  person  to  pay  a  sum  of  money  to  himself  and  others,  which 


{p)  Per  eur,  KichoU  v.  Marsland^  L.  R. 

10  Ex.  268  ;  44  L.  J.  Ex.  134. 

(q)  Blyth  V.  Binningham  TFaterworks, 

11  Ex.  781;  25  L.  J.  Ex.  212;  see 
Grant  v.  Coverdah,  9  Ap.  Ca.  470  ;  63 
L.  J.  Q.  B.  462. 

(r)  Briddon  v.  Q,  K,  Ry,,  28  L.  J.  Ex. 
61. 

(»)  Niehoh  t.  Manland,  2  Ex.  B.  1 ; 
46  L.  J.  Ex.  174. 

(t)  2fHrO'Fho9phaU  Co,  y.  London  and 
K.  Doekt,  9  C  D.  508. 

L. 


(i/)  Liver  Alkali  Co.  y.  Johnson^  L.  R. 
9  Ex.  338  ;  43  L.  J.  Ex.  216. 

(x)  Forward  v.  Pittard^  1  T.  R.  33  ; 
Bee  Bourne  v.  Gatliffe^  11  CI.  &  F.  45 ; 
8  E.  R.  1019. 

(y)  See  Brett,  J.,  Clifford  v.  JFatta^ 
L.  R.  5  0.  P.  588  ;  40  L.  J.  C.  P.  36. 

(z)  Hall  V.  Cazffnovey  4  East,  477.  See 
Doe  V.  Ulph,  13  Q.  B.  204  ;  18  L.  J. 
Q.  B.  106. 

(a)  Co.  Lit.  206  b ;  Perldns,  ss.  735, 
736.  See  Re  Mollis*  Hotp.  and  Hagucy 
(1899)  2  Ch.  540,  553  ;  68  L.  J.  0.  673. 

I  I 
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Lnposaibiliiy 
at  time  of 
oontraoting 
not  known  to 
the  parties. 


Implied 
condition  of 
possibility. 


was  held  void  by  reason  of  the  impossibility  of  a  person  paying 
money  to  himself  {b) ;  an  agreement  for  opening  a  theatre  at  a 
place  where  by  law  a  licence  could  not  be  obtained  (c).  An  agree- 
ment by  the  assignees  of  a  bankrupt,  as  the  consideration  for  a 
promise  to  pay  certain  debts,  that  the  bankrupt  should  not  be  exa- 
mined concerning  those  debts,  was  held  void  because  it  was  beyond 
their  legal  capacity  to  perform  (ti^).  In  the  case  of  a  bond,  a 
condition  impossible  in  law  is  void ;  and  if  the  bond  is  given  for 
an  illegal  purpose,  the  bond  also  is  void  by  reason  of  the  partici- 
pation of  the  obligee  in  the  illegal  transaction ;  as  a  bond  condi- 
tioned for  the  assignment  of  a  patent  to  a  company,  contrary  to  a 
provision  of  the  patent  restricting  such  assignment  (e). 

The  parties  may  come  to  an  agreement  in  ignorance  that  the 
performance  is  then  impossible  ;  either  under  a  conmion  mistake  of 
fact  and  with  the  intention  of  contracting  only  upon  the  supposi- 
tion of  the  performance  being  possible ;  or  knowing  the  circum- 
stances, with  the  intention  of  contracting  for  the  performance  in 
all  events,  whether  possible  or  not.  In  such  causes  the  question  is 
whether  upon  the  construction  of  the  agreement,  as  applied  to  the 
circumstances,  it  has  been  made  impUedly  conditional  upon  the 
possibility  of  performance,  or  whether  there  is  an  absolute  uncondi- 
tional contract  in  the  terms  expressed  (/).  Thus  upon  the  sale  of 
a  certain  cargo  of  goods  then  supposed  to  be  on  the  voyage,  but 
which  unknown  to  both  parties  had  been  then  sold  by  reason  of 
sea  damage,  it  was  held  that  the  contract  imported  the  condition 
that  the  cargo  was  then  in  existence,  and  under  the  circumstances 
was  void  ((/).  But  upon  a  contract  for  the  sale  and  delivery  of 
goods  on  the  arrival  of  a  certain  ship,  the  seller  was  held  liable  for 
non-delivery,  though  no  such  goods  were  on  board ;  the  only  con- 
dition expressed  being  the  arrival  of  the  ship  (A).  And  where  the 
vendor  of  a  ship  covenanted  that  he  had  then  power  to  sell  the 
ship,  it  was  held  that  if  the  ship,  however  damaged,  was  then  in 
existence,  there  was  no  breach  (t). — So  the  sale  of  a  life  annuity  is 


{b)  Faulkner  v.  Loive,  2  Ex.  696. 

{e)  Levy  v.  Tatety  8  A.  &  E.  129  ;  7 
L.  J.  Q.  B.  138. 

(rf)  Nerot  V.  TTallaee,  3  T.  R.  17 ;  see 
Saslatn  t.  Sherwood,  10  Bing.  640  ;  3 
L.  J.  C.  P.  176. 

{e)  Duverffier  v.  Fellotcei,  1  01.  &  F. 
39;  6E.  R.  831. 

(/)  Bute  V.  Thompson,  13  M.  &  "W. 
487  ;  14  L.  J.  Ex.  95  ;  Clifford  v.  WaUt, 
L.  R.  6  0.  P.  677  ;  40  L.  J.  0.  P.  86  ; 


Earriton  t.  Muneaster,  (1891)  2  Q.  B. 
680  ;  61  L.  J.  Q.  B.  102. 

{g)  Sale  of  Gk)odfi  Act,  1892,  s.  6; 
Couturier  v.  Hastie,  6  H.  L.  C.  673 ;  26 
L.  J.  Ex.  253  :  10  E.  R.  1065. 

(A)  Hale  v.  Rawson,  4  C.  B.  N.  S.  85 ; 
27  L.  J.  C.  P.  189.     See  anU,  p.  462. 

(i)  Barr  v.  Gibson,  3  M.  &  W .  390 ; 
7  L.  J.  C.  124.  See  Sale  of  Goods  Act, 
1892,  8.  14 ;  Jones  v.  Just,  L.  R.  3  Q.  B. 
197  ;  37  L.  J.  Q.  B.  89. 
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impliedly  conditional  upon  the  annuitant  being  alive  at  the  time  Chap.  III. 
of  the  sale  {k) ;  and  the  renewal  of  a  life  insurance  is  impliedly 
conditional  upon  the  continued  existence  of  the  life  insured  (/). 
But  a  covenant  in  an  assignment  of  a  lease  for  lives,  that  the  lease 
is  a  valid  lease  for  the  lives  and  the  survivor,  was  held  to  import 
only  that  the  lease  so  described  was  still  subsisting,  thereby  exclud- 
ing any  implied  covenant  or  condition  that  all  the  lives  were  then 
in  existence  (m). — A  covenant  in  a  lease  of  a  colliery  to  work  a 
certain  quantity  at  least  in  each  year  at  a  certain  rate  per  ton,  or 
to  pay  that  sum  of  money  as  fixed  rent,  whether  the  coals  were 
worked  or  not,  was  held  to  be  an  absolute  covenant  as  to  the  fixed 
rent,  without  any  implied  condition  as  to  the  possibility  of  work- 
ing the  stipulated  quantity  of  coal  (n).  But  where  in  a  lease  of 
clay  at  a  rent  of  so  much  per  ton,  the  lessee  covenanted  to  raise  an 
amount  of  not  less  than  1,000  tons  of  clay  in  each  year  of  the  term, 
without  the  alternative  of  a  fixed  rent,  the  covenant  was  construed, 
with  reference  to  the  supposition  by  both  parties,  as  impliedly  con- 
ditional upon  the  existence  of  sufficient  clay  for  its  performance  (o). 
So  a  contract  for  the  sale  and  delivery  of  a  certain  quantity  out  of 
a  specific  crop  of  potatoes  was  held  to  be  impliedly  conditional 
upon  the  crop  producing  that  quantity  (jo). — By  a  charter-party 
it  was  agreed  that  the  ship  should  proceed  to  the  port  of  loading 
or  so  near  thereto  as  she  could  safely  get  and  there  load  a  full 
cargo,  at  the  risk  and  expense  of  the  freighter ;  both  parties  were 
unaware  that  it  was  impossible  for  the  ship  to  leave  the  port  with  a 
full  cargo  by  reason  of  a  bar  at  the  entrance  to  the  port ;  it  was 
held  that  the  shipowner  would  have  performed  his  part  of  the 
contract  by  ofEering  the  ship  for  loading  outside  the  bar ;  but  that, 
as  he  entered  the  port  and  there  loaded  a  cargo,  the  charterer 
had  performed  his  part  by  providing  the  cargo,  and  the  shipowner 
could  not  require  him  to  re-ship  it  outside,  nor  could  he  claim  the 
freight  without  carrying  the  cargo  to  the  port  of  discharge  {q)» 

Where  the  impossibility  is  known  to  the  promiser,  but  not  Impossibility 
known  to  the  promisee,  he  must  be  taken  to  promise  absolutely  j  as  promiser 


only. 


(Ar)  Strickland  v.  Turner,  7  Ex.  208  ;  (o)  Cliford  v.  JFatts,  L.  R.  5  C.  P. 

22  L.  J.  Ex.  115.  677  ;  40  L.  J.  C.  P.  36. 

(0  Fritehardv,  Merchants*  Life  Asa..  3  /   \   tt      n        ri      j    j    ^   f\    -d    t\ 

C.  B.  N.  S.  622  ;  27  L.  J.  0.  P.  169.  ^  (^) ^"^i  n  ^%^^^*  ^  ^'  ^'  ^' 

(m)  Coatee  v.  Collins,  L.  R.   7  Q.  B.  ^oS  ;  43  L.  J.  Q.  B.  201. 

144 ;  40  L.  J.  Q.  B.  167.  {q)  General  Steam  Nav.  v.  Slipper,   11 

(»)  Bute  T.   Thompson,  13  M.   &  W.  C.  B.  N.  S.  493  ;  31  L.  J.  C.  P.  186 ; 

487 ;  14  L.  J.  Ex.  96.     See  Jefferys  v.  see   Shield  v.    Wilkins,  6   Ex.    304  ;  19 

Fairs,  4  0.  D.  448  ;  46  L.  J.  C.  113.  L.  J.  Ex.  238. 
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Pabt  III. 


Known  to 

promisee 

only. 


where  a  married  man  promised  to  many  a  woman,  who  was  then 
imaware  of  his  being  married  (r).  Where  the  charterer  of  a  ship 
undertook  to  load  "  with  the  usual  despatch  of  the  port,"  which  he 
knew  he  was  then  incapable  of  doing,  he  was  held  to  be  absolutely 
bound  by  his  contract  and  responsible  for  delay  («). — If  the  impos- 
sibility of  performance  was  known  to  the  promisee,  though  not 
known  to  the  promisor,  the  promise  could  not  be  accepted  by  the 
promisee  with  the  expectation  that  it  would  be  carried  out  and 
therefore  would  not  be  binding  (t) . 


Impossibility 
subseqaent  to 
contracting. 


Covenants  to 
repair. 


Where  the  performance  of  the  promise  becomes  impossible  sub- 
sequently to  the  making  of  the  contract,  the  question  also  depends 
upon  the  construction  of  the  agreement  with  reference  to  the  cir- 
cumstances ;  and  the  general  rule  is  that  where  a  party  has  either 
expressly  or  impliedly  undertaken  without  any  qualification  to  do 
anything,  and  does  not  do  it,  he  must  make  compensation  in 
damages,  though  the  performance  was  rendered  impracticable  by 
some  unforeseen  cause  over  which  he  had  no  control  (w).  "  Where 
the  law  creates  a  duty  or  charge,  and  the  party  is  disabled  to  per- 
form it  without  any  default  in  him,  there  the  law  will  excuse 
him  " ;  but  "  when  the  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might  have  pro- 
vided against  it  by  lus  contract "  {x).  A  statute  imposing  a  duty 
is  construed  in  this  respect  Uke  a  contract,  according  to  its  terms  in 
application  to  the  subject  (y). 

According  to  the  above  principle  the  liability  imposed  by 
common  law  upon  a  tenant  for  waste  of  the  demised  tenement  is 
excused  by  inevitable  accidents,  as  tempest,  lightning,  enemies,  and 
the  like  (2).  But  if  the  tenant  covenants  to  repair,  or  to  keep  and 
leave  in  repair  the  demised  premises,  and  they  are  destroyed  by  a 
tempest  or  an  accidental  fire  he  is  bound  to  rebuild  them  (a).   And 


(r)  Wild  y,  Harris,  7  C.  B.  999;  18 
L.  J.  C.  P.  297  ;  Miltcard  v.  Littletcood, 
5  Ex.  775  ;  20  L.  J.  Ex.  2. 

(s)  Aahcroft  v.  Crow  Colliery  Co.,  L.  R. 
9  Q.  B.  540 :  43  L.  J.  Q.  B.  194.  See 
Carlton  Co,  v.  Castle  Mail  Co.,  (1898) 
A.  C.  418;  67  L.  J.  Q.  B.  796. 

{t)  See  ante,  pp.  220,  481 ;  and  see 
Cumiinaham  v.  Dunn,  3  0.  P.  D.  443 ; 
48  L.  J.  C.  P.  62. 

(m)  Ford  V.  Cotesxcorth,  L.  R.  6  Q.  B. 
644 ;  39  L.  J.  Q.  B.   188 ;  Ashmore  v. 


Cox,  (1899)  1  Q.  B.  436  ;  68  L.  J.  Q.  B. 
72. 

[x)  "Willefl,  J.,  ClifordY.  Watts,!,.  R. 
6  C.  P.  686  ;  40  L.  J.  C.  P.  36. 

(y)  Gaims,  L.  0.,  River  Wear  Commrs. 
Y.  Adamson,  2  Ap.  Ga.  750 ;  47  L.  J. 
Q.  B.  193  ;  see  NitrO' Phosphate  Co.  v. 
Zo}idon  and  E.  Docks,  9  G.  D.  503. 

(z)  Go.  Lit.  63  b.  283  a. 

\a)  Walton  v.  Waterhotise,  2  "Wms. 
Saund.  826 ;  Bullock  ▼.  Dommitt,  6  T.  R. 
650  ;  Pym  v.  Blackburn,  3  Vee.  34. 
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the  same  oonstraction  applies  to  an  expressed  condition  annexed  to  Chap.  III. 
an  estate,  that  the  tenant  shall  keep  the  premises  in  tenantable 
repair  (b).  Hence  it  is  not  unusual  in  covenants  to  repair  to  make 
express  exception  of  casualties  by  fire,  tempest,  and  the  like  {c). — 
A  reservation  of  rent  or  a  covenant  to  pay  rent  is  not  suspended  Covenant  to 
or  excused  by  the  accidental  destruction  of  the  demised  pre-  V^J^^^- 
mises,  though  neither  tenant  nor  landlord  is  bound  to  restore 
them  ((/).  Nor  in  such  case  has  the  tenant  any  equitable  claim  to 
relief  against  the  liability  for  the  rent  (e) ;  nor  any  equitable  claim 
to  have  a  sum  of  money  insured  by  the  landlord  applied  in  rein- 
stating the  demised  premises  (/).  Hence  in  leases  provision  is 
sometimes  made  for  suspension  of  the  rent  in  the  event  of  de- 
struction of  the  demised  premises  by  such  casualties  until  the 
premises  are  restored ;  and  the  tenant  is  then  liable  only  for  an 
apportionment  of  the  rent  to  the  time  of  the  fire  or  other 
casualty  (g).  An  express  exception  of  casualties  in  a  covenant  to 
repair  is  not  impliedly  extended  to  a  covenant  to  pay  rent  in  the 
same  lease  (A).  And  a  covenant  to  repair  is  not  impliedly  limited 
in  amount  by  a  covenant  of  the  tenant  to  insure  to  a  certain 
amount  (i). 

Upon  the  same  piinciple  a  covenant  to  build  a  bridge  and  to  Covenant  to 
keep  it  in  repair  for  a  certain  time  was  held  to  bind  the  covenantor  ^|J^^®" 
to  rebuild  the  bridge,  when  it  was  broken  down  by  an  extraordi-  impoeeible. 
nary  flood  (k).     So  an  insurance  company  who  had  elected  to  rein- 
state insured  buildings  which  had  been  damaged  by  fire,  were  held 
bound  to  reinstate,  though  the  buildings  were  taken  down  by  the 
public  authority  as  dangerous  (/).     Where  a  builder  contracted  to 
do  certain  works  within  a  fixed  time,  including  alterations  which 
might  be  ordered  under  the  contract,  he  was  held  liable  for  not 
completing  within  the  time,  although  alterations  ordered,  without 
allowing  an  extension  of  time,  rendered  performance  within  the 


{b)  Be  Skingley,  3  Mao.  &  O.  221 ;  20 
L.  J.  C.  142. 

(e)  Fer  eur.  Bulloek  v.  Dommiitj  supra  ; 
Browne  v.  Knill,  2  B.  &  B.  395  ;  Man- 
eheiter  Warehouse  Co.  v.  Carr^  5  C.  P.  D. 
507  ;  49  L.  J.  C.  P.  809. 

(d)  Bel/our  v.  IFeston,  1  T.  R.  310 ; 
Baker  v.  Holtzapffel,  4  Taunt.  45 ;  Izon 
Y.  Gorton^  6  Bing.  N.  C.  501  ;  Marshall 
T.  Sehojield,  52  L.  J.  Q.  B.  58. 

(e)  HoUzapffely,  Baker,  18  Ves.  115  ; 
Leeds  v.  Cheetham,  1  Sim.  146. 

(/)  Leeds  v.  Cheetham,  supra ;  Lofft  v. 
Dennis,  1  £.  &  E.  474  ;  28  L.  J.  Q.  B. 


168  ;  see  14  Geo.  3,  o.  78,  s.  85  ;  Ex  p. 
Oorely,  4  D.  J.  &  S.  477  ;  34  L.  J.  B. 
1  ;  Westminster  Fire  Office  v.  Glasgow 
Frov,  Soe.y  13  Ap.  Ca.  699. 

(^)  Backer  v.  Gibbins,  1  Q.  B.  421  ; 
Saner  v.  Bilton,  7  C.  D.  815 ;  47  L.  J.  C. 
267  ;  Manchester  Warehouse  Co,  v.  Carr, 
5  C.  P.  D.  507  ;  49  L.  J.  C.  P.  809. 

(A)  HoUzapfely.  Baker,  18  Ves.  115. 

(i)  Bigby  v.  Atkinson,  4  Camp.  275. 

(k)  Brecknock  Nav.  v.  Fritchard,  6  T. 
R.  720. 

(/)  Brown  v.  Boydl  Ins,,  1  E.  &  E. 
853  ;  28  L.  J.  Q.  B.  275. 
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PabtIII.  time  impossible  (w).  But  a  contract  to  build  a  bridge  according 
to  a  specification  drawn  up  by  the  engineer  was  construed  as  im- 
pliedly conditional  upon  the  supposed  practicability  of  the  specifi- 
cation, though  without  a  warranty  of  it;  consequently  the 
contractor  could  not  claim  for  work  which  failed  because  the  speci- 
fication was  impracticable  (w).* 

Upon  the  same  principle  under  a  charter-party  in  the  ordinary 
form  the  shipowner  is  bound  to  have  his  ship  in  seaworthy  condi- 
tion at  the  appointed  place  and  time  for  loading ;  and  ho  is  not 
excused  by  contrary  winds  or  bad  weather  or  any  other  such  cause 
preventing  him,  imless  expressly  excepted  in  the  charter-party  {6). 
The  shipowner  also  undertakes  to  take  his  ship  to  the  place 
appointed  for  unloading,  and  has  no  claim  for  delay,  nor  is  demur- 
rage chargeable,  until  the  ship  has  reached  the  appointed  place  (jo). 
But  where  a  contract  is  made  with  respect  to  a  particular  ship, 
it  is  an  implied  condition  that  if  at  the  time  named  for  the  per- 
formance of  the  contract,  the  ship  shall,  without  default  attribut- 
able to  the  shipowner,  have  ceased  to  exist  as  a  ship  capable  of 
carrying  the  cargo,  then  that  the  contract  shall  be  treated  as  at  an 
Providing  and  end  (q). — ^The  charterer  undertakes  to  provide  and  load  a  cargo  at 
carg-o!^  the  time  and  place  appointed,  and  if  prevented  or  delayed  by  an 

unforeseen  cause  is  responsible  to  the  shipowner  in  damages  (r)  ; 
as  where  prevented  loading  by  the  dock  authorities  or  the  quantity 
of  shipping  in  the  dock  after  due  airival  of  the  vessel  («) ;  or 
where  no  such  cargo  as  stipulated  is  obtainable  at  the  place  {t).  But 
where  a  berth  became  unexpectedly  vacant  in  consequence  of  the 
non-arrival  of  the  cargo  of  another  ship,  the  charterer  was  held 
not  to  be  liable  for  demurrage,  upon  the  groimd  that  he  was 
not  under  any  duty  to  have  a  cargo  ready  for  loading  upon  the 
bare  chance  that  by  some  unforeseen  event  a  berth  might  become 
available  at  an  earlier  date  than  would  reasonably  be  expected  (u). 


(m)  Jones  y.  St.  Joh/Cs  ColL^  L.  B.  6 
Q.  B.  115;  40  L.J.  Q.  B.  80. 

(w)  Thorn  v.  London^  1  Ap.  Ca.  120  ; 
46  L.  J.  Ex.  487. 

(o)  ShuhrUk  v.  Salmond,  3  Burr.  1637 ; 
Totter  V.  Burrelly  (1897)  1  Q.  B.  97  ;  66 
L.  J.  Q.  B.  63. 

(p)  Dahl  V.  Nelson,  6  Ap.  Ca.  38 ;  50 
L.  J.  0.  411  ;  AlUn  t.  Coltart,  11  Q.  B. 
D.  782  ;  62  L.  J.  Q.  B.  686  ;  Tharsis 
Sulphur  Co.  V.  Moiely  (1891)  2  Q.  B. 
647;  61  L.  J.  Q.  B.  11. 

(g)  Xicholl  V.  Aahton,  (1901)  2  K.  B. 


126  ;  70  L.  J.  K.  B.  600. 

(r)  Jones  v.  Adamson,  1  Ex.  D.  60 ;  45 
L.  J.  Ex.  64.  See  Tyne  Shipping  Co.  v. 
Zeech,  (1900)  2  Q.  B.  12  ;  69  L.  J.  Q.  B. 
363. 

{s)  Ashcroft  V.  Crow  Coll.  Co.,  L.  R. 
9  Q.  B.  640 ;  43  L.  J.  Q.  B.  194 ;  Davies 
V.  McVeagh,  4  Ex.  D.  265  ;  48  L.  J.  Ex. 
686  ;  Pyman  v.  Dreyfm,  24  Q.  B.  D.  152  ; 
69  L.  J.  Q.  B.  113. 

(t)  HilU  V.  Sughrue,  15  M.  &  W.  253. 

(«)  Little  V.  Stevemon^  (1896)  A.  C. 
108;  65L.  J.  P.  C.  69. 
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A  charterer  haying  undertaken  to  proyide  a  full  cargo  of  coalfl  is    Chap.  ni. 

not  excused  by  a  strike  of  the  colliers  making  it  impossible  to 

procure  a  cargo  {x)  ;  nor  by  a  severe  frost  closing  up  the  canal  to 

the    colliery  (y).      But   where  both    the   parties  knew   that  the 

colliery  was  not  in  work  during  repairs^  it  was  held  that  there 

was   an  implied  exception  of   delay  caused  by  the  repairs  (s). 

Where  the  number  of  days  within  which  the  loading  is  to  take 

place  is  not  fixed,  the  charterer  must  have  the  cargo  ready  to  put 

on  board  within  a  reasonable  time,  and  where  without  any  default 

on  the  part  of  the  charterer  the  vessel  had  to  leave  the  dock  during 

the  neap  tides  to  avoid  taking  the  ground,  he  was  held  not  liable 

for  the  delay  which  occurred  until  the  return  of  the  spring  tides  {a) . 

— So  with  the  obligation  of  imloading  and  delivery  of  cargo,  where  Unloading 

a  certain  number  of  lay  days  is  allowed  and  a  further  number  of  *?^  delivery 

,  of  cargo. 

days  on  payment  of  a  daily  sum  for  demurrage,  the  charterer  is  taken 
to  contract  absolutely  that  the  ship  shall  not  be  detained  beyond 
the  fixed  number  of  days ;  and  he  becomes  liable  for  damages  if 
the  ship  is  not  discharged  within  the  time,  though  the  delay  may 
be  caused  by  a  strike  of  workmen  or  by  any  other  unforeseen  event 
beyond  his  control ;  unless  he  was  prevented  by  some  act  of  the 
shipowner  (6).  If,  however,  a  ship  is  ordered  to  proceed  to  a  port 
under  the  terms  of  a  charter-party  which  contains  an  exception  of 
any  delay  occasioned  by  strikes,  the  charterer  is  not  bound,  upon 
a  strike  subsequently  occurring,  to  change  the  port  named  for 
another  (c).  If  there  is  no  time  expressly  fixed  for  unloading,  the 
contract  imports  only  that  each  party  shall  use  reasonable  despatch 
in  performing  his  part,  and  neither  party  is  responsible  to  the  other 
for  delay  unless  caused  by  his  own  default  or  negligence ;  as  where 
the  delay  was  caused  by  war  and  a  threatened  bombardment  of  the 
port ;  "  the  delay  having  happened  without  default  on  either  side, 
and  neither  having  undertaken  by  contract,  express  or  implied, 
that  there  should  be  no  delay,  the  loss  must  remain  where  it 


(x)  Adams  v.  Itoyal  Mail  Co.,  5  C.  B. 
N.  S.  492  ;  28  L.  J.  C.  P.  33. 

(y)  Kearon  v.  Pearson^  TBl,  klS.  386  ; 
31  L.  J.  Ex.  1.  See  Fenwick  v.  Schmah, 
L.  R.  3  C.  p.  313  ;  37  L.  J.  P.  78  ; 
Hudson  V.  Ede,  L.  R.  3  Q.  B.  412  ;  37 
L.  J.  Q.  B.  166  ;  Kai/  v.  FUld,  10  Q.  B. 
D.  241  ;  62  L.  J.  Q.  B.  17  ;  Grant  v. 
Cwerdale,  9  Ap.  Ca.  470 ;  63  L.  J.  Q.  B. 
462. 

{z)  Harris  v.  Dreesman,  9  Ex.  486  ;  23 
L.  J.  Ex.  210. 

(a)  CarUm  Co,  ▼.  Castle  Mail  Co.,  (1896) 


A.  C.  486  ;  67  L.  J.  Q.  B.  795. 

(*)  Randall  v.  Lynchy  12  East,  179; 
Thiis  V.  Byers,  1  Q.  B.  D.  249  ;  45  L.  J. 
Q.  B.  611  ;  Budgctfv,  Binnington,  (1891) 
1  Q.  B.  36 ;  60  L.  J.  Q.  B.  1  ;  Harris 
V.  Jacobs,  16  Q.  B.  D.  247 ;  64  L.  J. 
Q.  B.  492;  see  NeiUen  v.  Wait,  16 
Q.  B.  D.  67  :  55  L.  J.  Q.  B.  87  ;  The 
Carisbrook,  16  P.  D.  98 ;  69  L.  J.  P.  87  ; 
Reynolds  y.  Tomlinson,  (1896)  1  Q.  B. 
686  ;  66  L.  J.  Q.  B.  496. 

{e)  Bulman  v.  Fenxciek,  (1894)  1  Q.  B. 
179  ;  63  L.  J.  Q.  B.  123. 
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Exceptions 
in  charter- 
parties. 


Exceptions 

constraed 

strictly. 


falls  "  (e).  So  where  no  time  is  fixed  and  the  delay  is  caused  by 
insufficient  accommodation  and  means  of  unloading  at  the  port, 
over  which  the  parties  have  no  control  (/) ;  or  where  the  delay  is 
caused  by  a  strike  of  workmen  (g). 

Hence  charter-parties  and  contracts  for  the  carriage  of  goods  by 
sea  are  generally  drawn  with  a  clause  exempting  the  shipowner 
from  liability  for  acts  of  God,  restraints  of  princes  and  rulers,  the 
King's  enemies,  fire,  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  (A).  These  exceptions  are  introduced  for  the  benefit  of 
the  shipowner,  and  they  so  far  excuse  non-performance  on  his  part ; 
but  they  do  not  dispense  with  performance  on  his  paii  as  a  condi- 
tion precedent  to  charging  the  charterer.  Though  the  shipowner 
may  be  delayed  by  excepted  accidents  in  arriving  at  the  port  of 
loading  without  incurring  liability ;  yet  if  the  delay  is  such  as  to 
render  the  stipulated  voyage  commercially  impossible,  the  charterer 
is  discharged  (/).  And  if  the  arrival  of  the  ship  at  an  appointed 
day  is  made  a  condition  precedent,  delay  discharges  the  charterer 
from  providing  a  cargo  (A). — Exceptions,  according  to  the  general 
rule,  are  construed  strictly  against  the  shipowner ;  and  it  lies  upon 
him  to  prove  the  facts  which  entitle  him  to  the  benefit  of  the 
exception  (/).  Thus,  an  exception  of  loss  by  **  thieves"  is  con- 
strued to  apply  only  to  thieves  external  to  the  ship ;  and  an  excep- 
tion of  "  damage,"  does  not  apply  to  an  abstraction  of  the  goods  (w). 
So  the  term  "  lock-out "  has  been  restricted  to  the  dismissal  of 
servants  in  consequence  of  trade  disputes  (n)  ;  and  an  exception  in 
a  bill  of  lading  that  a  steamer  shoidd  not  be  accountable  for  a 
breakdown  of  machinery,  nor  for  accidents  to  or  defects  in 
machinery,  nor  for  neglect  of  engineers,  did  not  exclude  the 
impUed  warranty  of  seaworthiness,  and  the  shipowner  was  held 
liable  for  damage  to  a  cargo  of  frozen  meat  due  to  defective  re- 


(e)  Ford  V.  Cotetworth,  L.  R.  6  Q.  B. 
544  ;  39  L.  J.  Q.  B.  188 ;  Cunningham 
V.  Dunn,  3  C.  P.  D.  443  ;  48  L.  J.  0.  P. 
62. 

(/)  PoatlethwaiieY.  Frecland,  5  Ap.  Ca. 
599 ;  49  L.  J.  Ex.  630 ;  Lyle  Shipping 
Co.  V.  Cardiff  Corp,^  (1900)  2  Q.  B.  638; 
69  L.  J.  Q.  B.  889. 

0/)  Hick  V.  Raymond,  (1892)  A.  C  22 ; 
62  L.  J.  Q.  B.  98 ;  see  Ca9tUgate  Co,  y. 
Dempsey,  (1892)  1  Q.  B.  864  ;  61  L.  J. 
Q.  B.  620 ;  Goody.  Isaacs,  (1892)  2  Q.  B. 
555 ;  61  L.  J.  Q.  B.  649. 

(A)  See  Russell  y,  Niemann,  17  C.  B. 
N.  S.  163 ;  34  L.  J.  C.  P.  10. 


(t)  Jackson  t.  Union  Ins,,  L.  B.  10 
G.  P.  125  ;  44  L.  J.  C.  P.  27  ;  see  Jonts 
T.  Holm,  L.  R.  2  Ex.  335  ;  36  L.  J.  Ex. 

192. 

(k)  Smith  V.  Hart,  14  Q.  B.  D.  106 ; 
54  L.  J.  Q.  B.  121. 

(/)  Taylor  y.  Liverpool  Steam  Co.,  L.  R. 
9  Q.  B.  546 ;  43  L.  J.  Q.  B.  205 ;  The 
Glendarroeh,  (1894)  P.  226  ;  63  L.  J.  P. 
89. 

(m)  Taylor  v.  Liverpool  Steam  Co.^ 
supra  ;  Steinman  v.  Angier  Line,  (1891) 
1  Q.  B.  619  ;  60  L.  J.  Q.  B.  425. 

(n)  Be  Richardson  and  Samuel,  (1898)  1 
Q.  B.  261 ;  66  L.  J.  Q.  B.  868. 
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frigerating  macliinery  (o). — The  exception  of  "dangers  and  aeci-  Chap.  in. 
dents  of  the  sea"  was  held  to  include  an  incursion  of  sea- water 
through  a  hole  in  the  ship  gpawed  by  rats,  without  neglect  or 
default  of  the  carrier  (p) ;  but  not  damage  done  by  rats  gnawing 
the  goods  (g).  It  includes  an  incursion  of  sea- water  through  a 
breach  caused  by  collision,  unless  the  collision  was  caused  by  the 
negligent  navigation  of  the  ship  (r) ;  and  an  express  exception  of 
"  collision "  does  not  cover  a  collision  due  to  negligence  in  the 
carrier's  ship  (s).  The  exception  of  dangers  of  the  sea  also  includes 
acts  of  piracy  (t) ;  and  it  includes  barratrous  acts  of  the  crew,  as 
boring  holes  for  the  purpose  of  scuttling  the  ship  (w). — The  above 
exceptions  apply  only  to  the  liabilities  under  the  contract  for  the 
carriage  of  the  goods ;  and  not  to  a  liability  for  contribution  to 
general  average  arising  from  the  excepted  accidents  {x).  They  do 
not  apply  to  liability  for  the  stowage  of  the  goods  unless  expressly 
80  extended  (y) ;  nor  to  liability  for  accidents  occurring  during  an 
unjustifiable  deviation  from  the  voyage  (s)  ;  and  negligence  as  the 
cause  of  the  accidents  or  losses  specified  above  must  be  excepted  in 
express  terms  (a). 


The  contract  of  carriers  of  goods  within  the  realm  is  by  the  Implied 
common  law  impliedly  subject  to  the  two  exceptions  of  "  the  act  of  SawSty  of  *** 
God  and  of  the  King's  enemies  "  ;  in  all  other  events  the  common  carriers, 
carrier  insures  the  safety  of  the  goods  {b),     A  common  carrier  by 
sea,  or  shipowner  employing  his  ship  as  a  general  carrying  ship, 
whether  to  places  within  or  beyond  the  realm,  is  under  the  same 


(o)  Maori  King  v.  Hughes,  (1896)  2 
Q.  B.  560  ;  66  L.  J.  Q.  B.  168. 

(j?)  Hamilton  v.  Fandarf,  12  Ap.  Ca. 
518  ;  67  L.  J.  Q.  B.  24 ;  see  The  Ores- 
sington,  (1891)  P.  152 ;  60  L.  J.  P.  25. 

{gj  Laveroni  v.  Drttrg,  8  Ex.  166  ;  22 
L.  J.  Ex.  2 ;  Kag  v.  Wheeler ,  L.  R.  2 
G.  P.  302  ;  36  L.  J.  C.  P.  180. 

(r)  Wihon  v.  Xantho,  12  Ap.  Ca.  603  ; 
56  L.  J.  Ad.  116;  The  Glendarroch, 
eupra ;  see  Grill  v.  General  Coll.  Co., 
L.  R.  3  C.  P.  476  ;  37  L.  J.  C.  P.  205  ; 
GarstoH  v.  Hiekie,  18  Q.  B.  D.  17 ;  56 
Xi.  J.  Q.  B.  38. 

(*)  Chartered  Bk,  v.  Netherlands  Co., 
10  Q.  B.  D.  521 ;  52  L.  J.  Q.  B.  220. 

(/)  Pickering  v.  Barkley,  Styles,  132. 

{u)  The  Chasca,  L.  R.  4  A.  &  E.  446 ; 
44  L.  J.  Ad.  17. 

{x)  Schmidt  y.  Boyal  Mail  Co.,  45  L.  J. 
Q.  B.  646 ;  Burton  y.  English,  12  Q.  B. 


D.  218 ;  53  L.  J.  Q.  B.  133  ;  Boyal  Ex- 
change  Co.  v.  Dixon,  12  Ap.  Ca.  11  ;  56 
L.  J.  Q.  B.  266. 

(y)  Hayn  y.  Culliford,  4  C.  P.  D.  182  ; 
48  L.  J.  C.  P.  372. 

(s)  Scaramanga  v.  Stamp,  6  0.  P.  D. 
295  ;  49  L.  J.  C.  P.  674  ;  Ledue  v.  Ward, 
20  Q.  B.  D.  475  ;  57  L.  J.  Q.  B.  379  ; 
Glynn  r,  Margetson,  (1893)  A.  C.  351  ; 
62  L.  J.  Q.  B.  466. 

{a)  Norman  v.  Binnington^  25  Q.  B.  D. 
475  ;  59  L.  J.  Q.  B.  490  ;  Baerselman  v. 
Bailey,  (1895)  2  Q.  B.  301  ;  64  L.  J. 
Q.  B.  707. 

{b)  Forward  v.  Fittard,  1  T.  R.  27  ; 
Wyld  V.  Fickford,  8  M.  &  W.  443  ; 
and  see  Brind  v.  Dale,  8  C.  &  P.  327  ; 
Maving  v.  Todd,  4  Camp.  225  ;  Scaife  v. 
Farrant,  L.  R.  10  Ex.  358 ;  44  L.  J. 
Ex.  284  ;  Chattoek  y.  Bellamy,  64  L.  J. 
Q.  B.  250. 
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PabtIII. 


Railway  and 
Canal  Traffio 
Act. 


legal  liability ;  so  far  as  the  liability  is  not  regulated  by  charter- 
party  or  bill  of  lading  or  other  express  contract  (c),  A  bai'ge- 
owner  or  lighterman  carrying  goods  in  barges  for  hire  incurs  the 
same  legal  liability  (d). — A  common  carrier,  as  insurer  of  the  safety 
of  goods,  is  not  liable  for  aeoidents  caused  by  an  inherent  vice  or 
quality  in  the  nature  of  the  thing  carried,  without  negligence  or 
default  on  his  part ;  as  for  the  loss  of  an  animal  which  violently 
breaks  through  the  restraints  which  are  ordinarily  and  reasonably 
sufficient  for  the  carriage  of  similar  animals  (<?)  ;  or  for  injury  or 
death  of  an  animal  caused  by  its  own  fright  or  violence  xmder 
ordinary  or  reasonable  care  (/).  Nor  is  a  common  carrier  liable 
for  natural  decay  or  deterioration  of  perishable  goods  during  the 
carriage  (g). — An  express  stipulation  that  the  goods  shall  be  carried 
"  at  tlie  owner's  risk  "  excepts  the  liability  of  the  carrier  as  in- 
surer ;  but  not  his  liability  for  delay  or  negligence  in  the  carriage 
and  delivery  of  the  goods  {h) ;  nor  for  detention  of  the  goods  after 
the  carriage  is  completed  (t). 

By  the  Railway  and  Canal  Traffic  Act,  1854,  s.  7,  railway  and 
canal  companies  are  rendered  incapable  of  restricting  their  liability 
by  any  conditions  except  such  as  may  be  adjudged  by  a  court  or 
judge  to  be  just  and  reasonable,  and  which  are  made  in  the  form 
of  a  special  contract  signed  by  the  party  (k).  The  provisions  of 
this  statute  have  been  extended  to  steam  vessels  by  the  Bailways 
Clauses  Act,  1863,  s.  31 ;  but  this  liability  does  not  apply  where  the 
special  Acts  of  the  railway  company  were  passed  before  1863  (/). 
A  condition  substantially  exempting  the  company  from  all  liability 
is  held  not  to  be  just  and  reasonable  (m).  But  a  special  contract 
with  such  a  condition  is  not  void,  if  at  the   time  of  making  it 


(e)  Crouch  v.  JL.  %  N,  JF,  Ry.,  14  C.  B. 
256  ;  23  L.  J.  C.  P.  73  ;  Nugent  v. 
Smith,  1  C.  P.  D.  423 ;  45  L.  J.  C.  P. 
697  ;  ma  V.  Seotty  (1895)  2  Q.  B.  713 ; 
65  L.  J.  Q.  B.  87. 

(rf)  DaU  V.  Eall,  1  WUs.  281  ;  LavU 
V.  Garrett ,  6  Biog.  716  ;  Liver  Alkali  Co. 
V.  Johnson,  L.  R.  9  Ex.  338 ;  43  L.  J. 
Ex.  216. 

(e)  Bhiver  v.  G.  W,  Ry.y  L.  R.  7  C.  P. 
666;  41  L.J.  C.  P.  268. 

(/)  Nugent  v.  Smith,  1  C.  P.  D.  423  ; 
65  L.  J.  C.  P.  697.  See  Gill  v.  Jfa«- 
cheiter  Rtj.,  L.  R.  8  Q.  B.  186;  42 
L.  J.  Q.  B.  89. 

{g)  Willes,  J.,  Blower  v.  G.  W.  By,, 
supra. 


(A)  BobinsoH  t.  G.  JF.  By.,  36  L.  J. 
C.  P.  123 ;  D'Arc  v.  X.  ^  N.  IT.  By., 
L.  R.  9  C.  P.  325. 

(t)  Gordon  v.  G.  IF.  By.,  8  Q.  B.  D. 
44  ;  51  L.  J.  Q.  B.  58. 

{k)  Peek  V.  North  Staff.  By.,  10  H.  L. 
0.  473  ;  32  L.  J.  Q.  B.  241  ;  11  E.  R. 
1109. 

(/)  TJie  SUlla,  (1900)  P.  162  ;  69  L.J. 
P.  70. 

(m)  Peek  v.  North  Staff.  By.,  supra; 
Ashendon  v.  L.  B.  ^  S.  C.  By,,  6  Ex.  D. 
190  ;  Diekson  v.  G.  N.  By.,  18  Q.  B.  D. 
176  ;  66  L.  J.  Q.  B.  Ill  ;  Cutler  v. 
N.  London  By.,  19  Q.  B.  D.  64  ;  56  L.  J. 
Q.  B.  648.  See  J>oolan  y.  Midland  By., 
2  Ap.  Ca.  792. 
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the  company  offers  to  cany  the  goods  upon  some  practicable  alter-     Chip.  III. 
native  condition  which  is  just  and  reasonable  («). 

A  carrier  of  passengers  is  liable  only  for  negligence,  and  not  Carrier  of 
as  an  insurer  of   their  safety;  and  a  stipulation  that  the   pas-  P"*®"^ 
senger  shall  travel  "at  his  own  risk "  excepts  the  liability  for 
negligence  (o).     In  the  absence  of  such  stipulation  the   carrier 
nndertakes  that  due  care  shall  be  used  in  carrying  the  passenger 
throughout  the  whole  journey  whether  by  himself  or  others  (p). 
Also  that  the  carriages  and  means  of  conveyance  are  safe  so  far 
as  skill  and  care  can  make  them ;  and  in  case  of  an  accident,  it 
lies  upon  him   to  prove  that  they  were  so  (q).     Also  that  the 
passenger  shall  be  carried  within  the  appointed  time  or  within 
a  reasonable  time ;  but  he  may  stipulate  against  any  guarantee 
of  punctuality  or  any  liability  for  delay  (r).     But   a   carrier  is 
not  responsible  for  robbery  by  fellow  passengers  («)  ;  or  for  an 
assault  by  fellow  passengers  (t). — A  carrier  of  a  passenger's  luggage  Passenger's 
is  under  the  same  liability  as  a  common  carrier  of  goods,  for  loss  ^^^^^' 
or  damage  by  negligence  and  also  as  an  insurer  of  their  safety ; 
and  such  goods  are  within  the  Railway  and  Canal  TraflBc  Act,  so 
that  conditions  restiicting  the  liability  must  be  just  and  reason- 
able (m).     But  if  the  passenger  retains  his  luggage  under  his  own 
personal  care  and  control,  he  cannot  charge  the  carrier  as  insurer 
of  its  safety,  nor  with  a  loss  caused  by  his  own  negligence,  nor  for 
any  loss  occurring  without  negligence  or  default  on  the  part  of 
the  carrier  (r).     The  liability  of  the  carrier  continues  only  from 
ihe  delivery  of  the  luggage  to  him  or  to  an  agent,  as  to  a  railway 
porter,  for  the  purpose  of  the  journey,  imtil  the  completion  of  the 


(fi)  Manehetter  S.  ^  X.  By,  v.  Brown, 
8  Ap.  Ca.  703 ;  63  L.  J.  Q.  B.  124 ; 
G.  W.  My,  V.  McCarthy y  12  Ap.  Ca.  218  ; 
66  L.  J.  P.  C.  33.  See  Malleti  v.  0,  E, 
JRy.y  (1899)  1  Q.  B.  309  ;  68  L.  J.  Q.  B. 
256. 

(o)  McCawUy  ▼.  Furtiess  By.,  L.  R.  8 
Q.  B.  67  ;  42  L.  J.  Q.  B.  4  ;  GaUin  v. 
i.  ^  y.  jr.  By.,  L.  R.  10  Q.  B.  212  ;  44 
L.  J.  Q.  B.  89  ;  Hall  v.  2i.  E.  By., 
L.  R.  10  Q.  B.  437 ;  44  L.  J.  Q.  B. 
164  ;  see  Haigh  v.  Boyal  Mail  Co.,  62 
L.  J.  Q.  B.  640 ;  Biehardson  v.  Bowntree, 
(1894)  A.  C.  217  ;  63  L.  J.  Q.  B.  283. 

(p)  Thomas  ▼.  Bhymtiey  By.,  L.  R.  6 
Q.  B.  266  ;  40  L.  J.  Q.  B.  89. 

(q)  Bedhead  v.  Midland  By.,  L.  R.  4 
Q.  B.  379  ;  38  L.  J.  Q.  B.  169 ;  Hyman 
v.  Nye,  6  Q.  B.  D.  685.  See  Biehardson 
V.  G.  E,  By.,  1  C.  P.  D.  342. 


(r)  MeCartan  v.  N.  E.  By.,  64  L.  J. 
Q.  B.  441 ;  JFoodgate  v.  G.  E.  By.,  61 
L.  T.  826;  33  W.  R.  428;  see  X* 
Blanche  v.  L.  ^  N.  W.  By.,  1  C.  P.  D. 
286;  46L.  J.  C.  P.  521. 

(«)  Gohhy.  G.  W.  By.,  (1894)  A.  C. 
419  ;  63  L.  J.  Q.  B.  629. 

it)  Pounder  v.  N.  E.  By.,  (1892)  1 
Q.  B.  385;  61  L.  J.  Q.  B.  136. 

(m)  Cohen  v.  S.  E.  By.,  2  Ex.  D.  253 ; 
46  L.  J.  Ex.  417  ;  Cutler  v.  N.  L.  By., 
19  Q.  B.  D.  64  ;  5^  L.  J.  Q.  B.  648 ; 
Lovell  V.  L.  C.  ^  D.  By.,  45  L.  J.  Q.  B. 
476 ;  see  Hudson  v.  Midland  By.,  L.  R. 
4  Q.  B.  366;  38  L.  J.  Q.  B.  213. 

(f)  Talley  v.  G.  W.  By.,  L.  R.  6  C.  P. 
44;  40  L.  J.  C.  P.  9 ;  Bergheim  v. 
G.  E.  By.,  3  C.  P.  D.  221 ;  47  L.  J. 
0.  P.  318. 
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TaxtTII.     joiimej(j').    In  the  case  of   a  passenger  travelling  with  a  free 
pass,  the  carrier  may  exempt  himself  from  liability  (y). 


Implied 
exceptions  of 
impoMibilitj 
in  contracts 
for  personal 
performanoes. 


Contracts  of 
marriagpe. 


Contracts  of 
serrioe. 


Some  contraetSy  though  expressed  in  absolute  terms,  are  by  the 
nature  of  the  matter  so  obyiously  subject  to  certain  events  which 
render  the  performance  impossible,  that  the  parties  are  taken  to 
have  impliedly  excepted  them  (z).     "  There  is  a  class  of  contracts 
in  which  a  person  binds  himself  to  do  something  which  requires 
to  be  performed  by  him  in  person  ;  and  such  promises,  e.g.,  pro- 
mises to  marry,  or  promises  to  serve  for  a  certain  time,  are  never 
in  practice  qualified  by  an  express  exception  of  the  death  of  the 
party ;  and,  therefore,  in  such  cases,  the  contract  is  in  terms  broken 
if  the   promiser  dies  before  fulfilment.     Yet  it  was  very  early 
determined  that  if  the  performance  is  personal  the  executors  are 
not  liable."    And  "  in  those  cases  the  only  ground  on  which  the 
parties  or  their  executors  can  be  excused  from  the  consequences  of 
the  breach  of  the  contract,  is  that  from  the  nature  of  the  contract, 
there  is  an  implied  condition  of  the  continued  existence  of  the  life 
of  the  contractor  "  (a).     Thus   contracts  to  marry  are  impliedly 
conditional  upon  the  continued  existence  of  the  parties,  and  are 
put  an  end  to  by  the  death  of  either ;  and  no  action  will  lie  by  or 
against  the  executor  of  a  deceased  party  for  a  breach  of  promise 
committed   before   the   death;    except,    it    is    said,   for    special 
damage   accrued  from  the  breach  independent  of    the  loss  of 
marriage  (b).      A  plea  to   an   action   for  breach  of  promise  to 
marry,  that   the   defendant   after  making  the  promise   became 
afflicted  with   a  disease  which  rendered  him  incapable  of  mar- 
riage without   danger  to  his  life,  was  held  to  be  no  defence, 
on   the  ground  that  it  did  not  disclose  such  an  impossibility 
of  performance  as  could  be  impliedly  excepted  from  the  con- 
tract (c). — Contracts  for  personal  services  are  generally  taken  as 
subject  to  the  implied  condition  of  the  parties  continuing  alive  and 
in   sufficient  hecJth  to  perform   and  receive  the  service  respeo- 


(x)  G.  W.  Ry.  V.  Butich,  13  Ap.  Ca. 
31 ;  57  L.  J.  Q.  B.  361  ;  see  Cutler  v. 
iV.  London  Ity.^  supra ;  Hodkinson  v. 
X.  ^  N.  W.  Ry,,  14  Q.  B.  D.  228. 

(v)  The  Stella,  (1900)  P.  162;  69 
L.  J.  P.  70. 

(a)  Per  eur.  Rally  v.  De  Creipigny^ 
L.  R.  4  Q.  B.  185  ;  38  L.  J.  Q.  B.  102  ; 


Jeesel,  M.  R.,  Re  Arthur's  Estate,  14 
C.  D.  608  ;  49  L.  J.  C.  658. 

{a)  Per  cur.  Taylor  v.  Caldwell,  3  B.  &  S. 
836  ;  32  L.  J.  Q.  B.  167. 

(b)  Chamberlain  v.  Williamson,  2  M.  &  S. 
408  ;  Finlay  v.  Chirney,  20  Q.  B.  D. 
494  ;  57  L.  J.  Q.  B.  247. 

(r)  Hall  V.  JFriyht,  E.  B.  &  E.  765  : 
29  li.  J.  Q.  B.  43. 
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tively  (d).  Thus  the  covenant  in  an  indenture  of  apprenticeship  Chap.  in. 
tliat  the  apprentice  shall  remain  and  serve  during  the  term,  though 
in  terms  absolute  and  unconditional,  is  impliedly  conditional  upon 
his  continuing  in  such  a  state  of  health  as  to  he  capable  of  rendering 
the  service,  and  excepts  illness  which  renders  performance  impos- 
sible (e).  And  the  covenant  of  the  master  to  maintain  and  teach 
is  similarly  put  an  end  to  by  the  death  of  the  master  (/)  ;  unless 
it  is  expressly  extended  to  his  executors  carrying  on  the  same  trade 
or  business  {g). — The  engagement  of  a  dramatic  or  musical  per- 
former for  an  appointed  day  impliedly  excepts  incapacity  caused 
by  illness  (h).  And  if  the  incapacity  is  such  as  to  produce  a  sub- 
stantial failure  of  consideration  it  would  also  operate  in  discharge 
of  the  employer  (t).  A  contract  with  a  farm  bailiff,  expressed  to 
be  determinable  by  six  months'  notice  or  payment  of  six  months' 
wages,  was  construed  with  the  implied  condition  of  both  parties 
living  to  perform  it,  so  as  to  be  dissolved  by  the  death  of  the 
employer,  without  further  liability  (A).  The  contract  of  a  parent 
with  a  schoolmaster  not  to  remove  his  child  from  school  without 
notice  is  subject  to  the  implied  condition  of  the  child  continuing  in 
a  state  of  health  proper  for  remaining  at  school  (/). — ^Upon  the  Contracts  of 
same  principle  a  general  contract  of  partnership  is  dissolved  by  the  P*^^®"hip. 
death  of  one  of  the  partners,  and  though  it  was  contracted  for  a 
fixed  term  {m).  The  contracts  of  a  partnership  with  third  parties 
subsisting  at  the  time  of  the  death,  being  joint  contracts,  survive 
at  law  to  the  other  partners;  but  the  interest  of  the  deceased 
partner  being  several  in  equity,  passes  to  his  executor  (n).  A  con- 
tract to  serve  a  firm  of  partners  in  the  partnership  business  is 
impliedly  subject  to  the  continuance  of  the  partnership,  and  is 
therefore  discharged  by  the  death  of  one  of  the  partners,  which 
puts  an  end  to  the  partnership  (o). 

Contracts  relating  to  specific  things  are  in  general  subject  to  the  Contracts 
implied  condition  of  the  continued  existence  of  the  things,  without  ^^^  ^ 

things. 

{d)  Farrow  v.  TFilsony  L.  R.  4  C.  P.  28  L.  J.  Q.  B.  25  ;    Powtsard  v.  Spiers, 

744  ;    38  L.   J.   0.  P.  326  ;    Stubbt  v.  1  Q.  B.  D.  410;  46  L.  J.  Q.  B.  621. 

Holywell  By.,  L.  R.  2  Ex.  311 ;  36  L.  J.  (k)  Farrow  v.  JFilsotiy  supra. 

Ex.  166.  (/)  Simeon  v.  WaUoti,  46  L.  J.  C.  P. 

(e)  Boast  v.  Firth,  L.  R.  4  C.  P.  1  ;  679. 

38  L.  J.  C.  P.  1.  (m)    Partnership    Act,    1890,    s.   33  ; 

(/)   Whincup  V.  Hughes,  L.  R.  6  C.  P.  Holme  v.  Hamtnond,  L.  R.  7  Ex.  218  ; 

78 ;  40  L.  J.  C.  P.  104.  41  L.  J.  Ex.  157. 

(^)  Cooper  V.  Simmons,  T3.,  &  N.  707  ;  (w)  M' Clean  v.  Eennard,  L.  R.  9  Ch. 

31  L.  J.  M.  C.  138.  336 ;  43  L.  J.  C.  323.   See  ante,  pp.  297, 

(A)  Robinson  v.  Davison,  L.  R.  6  Ex.  298. 

269  ;  40  L.  J.  Ex.  172.  (o)  Tasker  v.  Shepherd,  6  H.  &  N.  575  ; 

(t)  Cwikaon  v.  Stones,  1  E.  &  E.  248  ;  30  L.  J.  Ex.  207  ;  ante,  p.  324. 
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Pjlst  ni.  which  the  performance  is  impossible.  '^  The  authorities  establish 
the  principle  that  where,  from  the  nature  of  the  contract,  it  appears 
that  the  parties  must  from  the  beginning  have  known  that  it  could 
not  be  fulfilled,  unless  when  the  time  for  the  fulfilment  of  the  con- 
tract arrived  some  particular  specified  thing  continued  to  exist,  so 
that  when  entering  into  the  contract  they  must  have  contemplated 
such  continued  existence  as  the  foundation  of  what  was  to  be  done; 
then,  in  the  absence  of  any  express  or  implied  warranty  that  the 
thing  shall  exist,  the  contract  is  not  to  be  construed  as  a  positive 
contract,  but  as  subject  to  an  implied  condition  that  the  parties 
shall  be  excused  in  case  before  breach  the  contract  becomes 
impossible  from  the  perishing  of  the  thing  without  the  default 
of  the  contractor"  (/?).  Where  a  contract  was  made  for  giving 
public  entertainments  at  a  music  hall,  upon  the  terms  of  the  one 
party  providing  the  use  of  the  hall  and  certain  other  requisites, 
and  the  other  party  taking  the  entrance  money  and  paying  over  a 
fixed  sum  daily,  the  contract  was  taken  to  be  impliedly  conditional 
upon  the  continued  existence  of  the  hall,  and  the  hall  being  destroyed 
by  an  accidental  fire,  both  parties  were  thenceforth  discharged 
from  further  performance  {q).  Where  a  contract  was  made  for  tlie 
erection  of  machinery  upon  the  premises  of  one  of  the  parties,  to  be 
paid  for  on  completion,  and  in  the  course  of  the  work  the  premises 
were  destroyed  by  fire  ;  it  was  held  that  both  parties  were  excused 
from  further  performance,  and  no  liability  accrued  on  either 
side  (r).  So  with  a  contract  for  the  construction  and  fitting  of 
engines  for  a  ship  then  on  a  voyage  to  be  paid  for  by  instalments, 
under  which  the  work  was  commenced  and  payments  made  ac- 
cordingly, but  before  completion  the  ship  was  lost  at  sea ;  it  was 
held  that  both  parties  were  discharged  from  further  performance ; 
that  the  owner  of  the  ship  acquired  no  property  in  the  unfinished 
work  and  materials ;  nor  any  claim  to  recover  instalments  paid  as 
upon  failure  of  consideration  («).  But  where  the  servant  was  to  be 
remunerated  by  a  commission  on  orders  obtained,  it  was  held  to  be 
an  implied  term  that  the  employer  would  execute  the  orders,  and 
the  relinquishment  of  business  upon  the  destruction  of  his  manu- 
Saleof  goods,  factory  was  no  defence  (t), — ^Upon  the  same  principle  upon  a  sale 

[p)  Per  eur,  Taylor  v.  Caldwell,  3  B.  &  L.  R.  10  C.  P.  271 ;  44  L.  J.  0.  P.  130; 

S.  838  ;  32  L.  J.  Q.  B.  166.  see  L.  R.  10  C.  P.  671. 

{q)  Taylor  y,  Caldwell,  supra,  (t)  Turnery,  OoUUmith,  (1891)  1  Q.  B. 

(r)  Appleby  v.  Myers,  L.  R.  2  C.  P.  644 ;  60  L.  J.  Q.  B.  247  ;  flee  Turner  v. 

661 ;  36  L.  J.  C.  P.  331.  Z«t«fow,  (1901)  2  K.  B.  653  ;  70  L.  J. 

(s)  Angh' Egyptian  Nav,  Co.  v.  Renm$^  K.  B.  897. 
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of  goods,  if  the  property  has  passed  to  the  buyer  and  the  goods  are  Chap.  III. 
destroyed  or  perish  without  default  of  the  seller  before  delivery, 
the  loss  falls  upon  the  buyer,  and  the  deKvery  having  become  im- 
possible is  excused ;  nor  can  the  buyer  in  such  case  claim  a  return 
of  the  price  (w).  The  risk  of  loss  presumptively  rests  with  the 
owner ;  and  if  the  contract  expressly  provides  that  the  risk  until 
delivery  shall  lie  upon  one  or  other  of  the  parties,  the  property  will 
presumptively  accompany  the  risk  (w).  The  same  principle  applies 
to  the  sale  of  a  house,  which  is  destroyed  by  an  accidental  fire  after 
the  purchaser  has  accepted  the  title  (x). 

Upon  this  principle  contracts  of  bailment,  as  for  the  hire  of  Contracts  of 
goods,  or  for  work  to  be  done  upon  goods,  involving  the  obligation  ^*^^®^*^- 
to  re-deliver  the  goods  upon  the  determination  of  the  bailment,  are 
presumptively  subject  to  the  implied  condition  of  the  continued 
existence  of  the  goods  bailed ;  and  if  they  perish  without  any 
default  in  the  bailee,  so  that  the  re-delivery  becomes  impossible,  he 
is  excused :  as  expressed  in  the  maxim,  "  res perit  domino'^  {y).  As 
where  a  horse  was  delivered  to  an  auctioneer,  with  liberty  to  use  it 
until  sold,  and  the  horse  was  injured  by  the  negligence  of  a  third 
party,  the  auctioneer  is  under  no  liability  to  the  owner  and  can 
maintain  no  action  against  the  tort  feasor  (s).  So  where  a  horse  is 
dehvered  to  a  proposed  buyer,  upon  sale  or  return,  with  a  certain 
time  allowed  for  trial,  and  the  horse  dies  pending  the  trial  from  no 
fault  of  the  buyer,  the  loss  falls  upon  the  seller,  as  being  the 
owner  {a).  And  if  the  buyer  of  a  horse  stipulates  for  the  right  to 
return  it  in  the  case  of  a  breach  of  warranty,  his  right  to  return  it 
for  breach  of  warranty  is  not  affected  by  an  accident  happening  to 
it  during  his  possession,  caused  by  a  fall  or  by  taking  fright  with- 
out any  default  on  his  part  (6).  But  the  hirer  of  a  horse  and 
carriage  was  held  liable  to  the  owner  for  damage  done  to  them 
during  the  hiring  by  an  act  of  his  servant,  though  the  act  was 
beyond  the  scope  of  the  service,  and  therefore  an  act  for  which  the 
master  was  not  personally  responsible  (c). — A  bailee  or  depositary  Nerfigenoe 

of 


(u)  Sale  of  Goods  Act,  1892,  ss.  20, 
32,  33  ;  Rugg  v.  MinHt,  11  East,  210. 

(w)  CattU  V.  Playfordy  L.  R.  7  Ex. 
91;  41  L.  J.  Ex.  44;  Martineau  v, 
KiUhing,  L.  R.  7  Q.  B.  436  ;  41  L.  J. 
Q.  B.  227. 

(x)  Paine  v.  Metier,  6  Ves.  349  ;  see 
Edwards  v.  We.U,  7  C.  D.  858;  47 
L.  J.  G.  463. 

(y)  CoggM  y.  Barnard,  2  Ld.  Raym. 


909 ;  1  Sm.  L.  C.  167. 

(«)  Claridge  v.  8.  Staffs,  Tram.y  (1892) 
1  Q.  B.  422  ;  61  L.  J.  Q.  B.  503. 

(a)  Elphick  v.  BameSy  5  0.  P.  D.  321 ; 
49  L.  J.  C.  P.  698. 

(A)  mad  V.  Tattei'sallj  L.  R.  7  Ex.  7 ; 
41  L.  J.  Ex.  4  ;  see  Chapman  v.  Withers, 
20  Q.  B.  D.  824 ;  67  L.  J.  Q.  B.  457. 

{e)  Coupe  Co.  v.  MaddUk,  (1891)  2  Q.  B. 
413  ;  60  L.  J.  Q.  B.  676. 
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PABTin. 


Imposgibiliij 
cauBed  by  act 
of  parties. 


Impossibility 
oaused  bj 
promiBee. 


Impossibiliij 
oaused  by 
the  promiser. 


of  goods  is  not  in  general  liable  as  an  insurer,  but  only  for  loss  or 
damage  caused  by  negligence :  as  a  warehouseman  or  wharfinger  (d) ; 
or  a  carrier  who  has  completed  the  carriage,  and  continues  to  hold 
the  goods  only  as  a  warehouseman,  though  he  retains  a  lien  upon 
the  goods  for  the  carriage  (e) ;  or  a  banker  with  whom  goods  and 
securities  ai'e  deposited  for  safe  keeping  (/) ;  or  a  contractor  for 
the  removal  of  household  furniture  (g).  But  by  custom  of  trade  in 
the  City  of  London  a  wharfinger  is  in  the  same  position  as  a 
common  carrier  as  to  insuring  the  safety  of  goods  deposited  (A). 
Except  as  modified  by  statute  an  innkeeper  is  liable  for  the  loss  of  or 
injury  to  the  goods  of  a  guest,  unless  it  arise  from  the  negligence 
of  the  guest,  the  act  of  God,  or  the  King's  enemies  (t). 

Impossibility  of  performance  caused  by  an  act  of  a  party  to  the 
contract  involves  different  considerations.  "  It  is  a  clear  principle 
of  law  that  if  by  any  act  of  one  of  the  parties  the  performance  of 
a  contract  is  rendered  impossible,  then  the  other  side  may,  if  they 
choose,  rescind  the  contract ;  and  it  appears  sufficient  if  the  contract 
cannot  be  performed  in  the  manner  stipulated,  though  it  may  be 
performed  in  some  other  manner  not  very  different "  (y). — 
'^  Where  the  condition  of  a  bond  is  possible  at  the  time  of  making 
it,  and,  before  the  same  can  be  performed,  becomes  impossible  by 
the  act  of  the  obligee,  there  the  obligation  is  saved  "  (A*).  Under 
a  contract  to  complete  building  or  other  works  by  a  fixed  day,  with 
penalties  for  delay,  no  claim  can  be  made  for  penalties  in  respect  of 
delays  oaused  by  the  default  or  interference  of  the  employer  (/) ;  as 
where  the  delay  was  caused  by  not  providing  the  plans  required  for 
building  work  (m) ;  or  where  alterations  were  ordered  which 
rendered  completion  within  the  time  impossible  (w). 

An  act  of  the  promiser  which  renders  performance  impossible, 
while  it  dispenses  with  the  performance  of  all  conditions  precedent 
on  the  other  part,  constitutes  at  once  a  breach  of  contract  (o). 


(rf)  Coffffs  V.  Bernard,  supra. 

{e)  Chapman  v.  G.  W.  JRy.,  5  Q.  B.  D. 
278;  49 L.  J.  Q.  B.  420.  See  G.  fF.  Ry,  v. 
Crouch,  3  H.  &  N.  183  ;  27  L.  J.  Ex.  346. 

(/)  Giblin  v.  McMuUcn,  L.  R.  2  P.  C. 
817  ;  38  L.  J.  P.  C.  25. 

{g\  Seaife  v.  Farrant,  L.  R.  10  Ex. 
358  ;  44  L.  J.  Ex.  36. 

{h)  See  North  British  Ins.  v.  Lond<m 
Ins.,  5  C.  D.  669  ;  46  L.  J.  C.  537. 

(i)  Morgan  v.  Ruvey,  6  H.  &  N.  265 ; 
80  L.  J.  Ex.  131  ;  Herbert  v.  Markwell, 
W.  N.  (18R2)  p.  112.  And  see  ante, 
p.  132. 


(y)  Mellisb,  L.  J.,  Panama  Tel.  v. 
Indiarttbber  Co.,  L.  R.  10  Ch.  532 ;  45 
L.  J.  C.  121. 

{k)  See  ButUr  v.  Wiffye,  1  Wms. 
SauDd.  84 ;  Co.  Lit.  206  a. 

(/)  RolfM  V.  Guppy,  3  M.  &  W.  387  ; 
Bussell  V.  Bandeira,  1*3  C.  B.  N.  S.  149  ; 
32  L.  J.  C.  P.  63. 

(m)  Roberts  v.  Bury  Commrs.,  L.  R.  4 
C.  P.  310  ;  38  L.  J.  G.  P.  367. 

(«)  Dodd  V.  Churton,  (1897)  1  Q.  B. 
662  ;  66  L.  J.  Q.  B.  477. 

(o)  See  ante,  p.  469. 
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Whore  a  publisher  engaged  an  author  to  write  a  treatise  for  a    Chap.  III. 
periodioal   puhlioation,   and    before  completion  of    the  treatise, 
abandoned  the  publication,  the  author  was  held  excused  from 
furtlier  writing,  as  it  had  become  impossible  to  publish  it  in  the 
manner  stipulated ;  and  he  was  held  entitled  to  claim  remunera- 
tion for  the  part  already  written  {p).    Where  an  incoming  tenant 
agreed  to  buy  the  straw  upon  a  farm  at  a  price  to  be  fixed  by 
valuation,  and  then  consumed  the  straw  before  a  valuation  could 
be  made  and  so  rendered  it  impossible,  he  was  held  liable  to  pay 
the  value  assessed  by  a  jury  (q).    Upon  the  sale  of  a  business  to 
be  paid  for  by  instalments  dependent  in  amount  upon  the  profits, 
it  was  held  to  be  an  implied  undertaMng  by  the  buyer  to  carry  on 
the  business,  and  that  discontinuing  it  so  as  to  render  it  impossible 
to  ascertain  the  price  was  a  breach  of  the  contract  (r).     So  where  a 
traveller  is  to  be  remunerated  by  a  commission  upon  orders,  the 
employer  cannot  relinquish  business  during  the  term  fixed  for  the 
employment  (s) ;  but  such  a  contract  may  be  made  expressly  con- 
ditional upon  the  continuation  of  the  business  {t), — So  with  bonds, 
"  when  a  condition  becomes  impossible  by  the  act  of  the  obligor, 
such  impossibility  forms  no  answer  to  an  action  on  the  bond  "  {u). 


A  promise  is  excused  by  a  supervening  impossibility  caused  by  Imposaibiliiy 
act  of  law.  "  No  contract  can  be  carried  into  effect,  which  was  i  *^^^^^  ^ 
originally  made  contrary  to  the  provisions  of  law;  or  which,  being 
made  consistently  with  the  rules  of  law  at  the  time,  has  become 
illegal  in  virtue  of  some  subsequent  law  "  {x).  Persons  in  general 
are  taken  to  contract  with  reference  to  the  law  existing  at  the  time ; 
and  an  impossibility  arising  from  an  Act  of  the  Legislature  sub- 
sequent to  the  contract,  generally  discharges  the  contractor  from 
liability  (y).  Thus  where  land  is  let  subject  to  a  covenant  or  con- 
dition against  assignment  without  the  licence  of  the  lessor,  and  the 
land  is  afterwards  taken  imder  the  compulsory  powers  of  the  Lands 


I 


p)  Planehe  v.  Colburn^  8  Bing.  14. 


f)  Clarke  v.  JFe$trope,  18  C.  B.  765  ; 
A.  J.  C.  P.  287. 

(r)  Mclntyre  v.  Belcher,  14  C.  B.  N.  S. 
654  ;  82  L.  J.  C.  P.  254  ;  Telegraph 
Despatch  Co,  y.  M*Zean,  L.  R.  8  Gh. 
668.  See  Hamlyn  v.  Wood,  (1891)  2  Q.  B. 
488 ;  60  L.  J.  Q.  B.  734. 

(«)  Turner  t.  Goldsmith,  (1891)  1  Q.  B. 
644  ;  60  L.  J.  Q.  B.  247. 

(0  BetfcUk  V.  Swindells,  3  A.  &  E. 
868  ;  5  L.  J.  Ex.  287. 


(«)  Per  cur.  Bcswick  v.  Swindells, 
supra;  Warburton  t.  Storr,  4  B.  &  C. 
107. 

{x)  Per  cur,  Atkinson  v.  Ritchie,  10 
East,  534. 

(y)  Per  cur,  Bailey  ▼.  De  Crespigny, 
L.  R.  4  Q.  B.  180  ;  38  L.  J.  Q.  B.  98 ; 
Newingtcn  X.  B.  y.  Cottingham  X.  B.,  12 
C.  D.  731  ;  48  L.  J.  C.  226 ;  Tendring 
Union  y.  2>owton,  (1891)  3  Ch.  265 ;  61 
L.  J.  C.  82. 


L. 
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Pabt  in.  Clauses  Act,  the  coyenant  or  condition  is  discharged  by  the  opera- 
tion of  the  Act  (2).  So  ^venants  restrictive  of  the  use  of  land,  as 
regards  building  and  the  like,  are  discharged  by  a  railway  com- 
pany subsequently  taking  the  land  under  compulsory  powers 
and  building  a  station  upon  it  (a).  A  covenant  to  repair  is  dis- 
charged under  like  circumstances;  but  the  lessee  remains  liable 
for  breaches  committed  before  the  compulsory  taking  of  the 
premises  (6).  And  where  land  is  let  for  a  particular  purpose,  a 
covenant  for  quiet  enjoyment  does  not  warrant  against  future 
legislative  interference  with  the  use ;  as  a  statutory  prohibition  of 
storing  cartridges  upon  the  premises  (c).  The  Corporation  of 
London,  as  Conservators  of  the  Thames,  having  borrowed  money 
upon  bonds  conditioned  for  payment  out  of  the  tolls  chargeable 
imder  their  statutory  powers,  by  a  subsequent  Act  the  right  of  the 
Corporation  to  receive  and  apply  the  tolls  was  taken  away  and 
vested  in  a  new  body  of  conservators ;  it  was  held  that,  the  con- 
dition having  been  rendered  impossible  by  Act  of  Parliament,  the 
bonds  were  discharged  {d). 

"  The  force  of  a  declaration  of  war  has  been  held  equal  to  that 
of  an  Act  of  Parliament  prohibiting  intercourse  with  the  enemy 
except  by  the  Queen's  licence.  As  an  act  of  State  done  by  virtue 
of  the  prerogative,  such  a  declaration  carries  with  it  all  the  force 
of  law"  (<?).  Therefore  a  charter-party  for  loading  at  a  foreign 
port  is  discharged  by  a  declaration  of  war,  rendering  it  impossible 
to  ship  the  cargo  without  an  illegal  act  of  trading  with  the 
enemy  (/).  And  an  insurance  of  foreign  ships  or  goods  is  dis- 
charged by  a  declaration  of  war  between  the  countries  of  the  insurer 
and  insured,  pending  the  continuance  of  hostilities  (^).  But  a 
hostile  seizure  in  anticipation  of  an  actual  declaration  of  war, 
is  not  equivalent  to  a  declaration  of  war  {h).  Where  a  company 
incorporated  and  registered  in  a  British  colony,  and  also  incorpo- 
rated and  registered  in  an  adjoining  foreign  State  but  merely  to 


Acts  of  State. 


Declaration 
of  war. 


(e)  Slipper  t.   Tottenham  Junet.  My., 
L.  R.  4  Eq.  112  ;  36  L.  J.  C.  841. 


S 


la)  Bailey  v.  Be  Crespigny,  supra. 

h)  Mills  y.  East  London  Uniony  L.  K. 

0.  P.  79  ;  41  L.  J.  C.  P.  46. 

(c)  Newby  v.  Sharpe,  8  0.  I).  39 ;  47 
L.  J.  C.  617. 

{d)  Brown  y.  Mayor  of  London^  13 
C.  B.  N.  S.  828 ;  31  L.  J.  C.  P.  280  ; 
see  Davis  v.  Gary,  16  Q.  B.  418  ;  20 
L.  J.  Q.  B.  48. 


{e)  Per  cur  Esposito  y.  Bowden^  7 
E.  &  B.  763 ;  27  L.  J.  Q.  B.  17. 

(/)  Esposito  y.  Bowdeny  supra;  Reid 
V.  HoskiM,  6  E.  &  B.  263;  26  L.  J. 
Q.  B.  6 ;  see  Ckmentson  t.  Bl^ssij,  1 1 
Ex.  135. 

(^)  Brandon  y.  Curling,  4  East,  410. 

(A)  Driefontein  Gold  Mines  y.  Janson, 
(1901)  1  Q.  B.  419 ;  70  L.  J.  K.  B.  881. 
See  Mayedom  y.  Bell,  1  M.  &  S.  407. 
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obyiate  certain  legal  diffioulties,  insured  in  England  with  an  English     Ghaf.  III. 
insurer  against  the  "  arrests,  restraints,  and  detainments  of   all 
kings,  princes  and  peoples,"  and  there  was  no  evidence  that  the 
company  intended  to  cany  on  business  in  the  foreign  State  after 
the  declaration  of  war,  and  during  the  continuance  of  the  war,  the 
assured  was  held  entitled  to  recover  (t). — ^A  temporary  embargo  Embargo  on 
imposed  upon  shipping  by  an  Order  in  Council  operates  as  a  legal  **  ^pp*^^* 
interruption  of  the  voyage  and  of  the  contracts  relating  to  it,  and 
excuses  all  liabilities  during  its  continuance ;  but  the  contract  is 
restored  upon  removal  of  the  embargo  (k).    If  it  lasts  so  long,  or  is 
imposed  under  such  circumstances,  as  in  fact  to  frustrate  the 
object  of  the  voyage,  it  would  be  held  to  discharge  the  contract 
altogether  (/). 

An  impossibility  caused  by  foreign  law,  or  by  the  act  of  a  imposribilitj 
foreign  State,  does  not  discharge  a  contract  in  this  country.  Upon  ^J^^^Jw 
a  sale  of  goods  to  be  shipped  from  a  foreign  port,  it  is  no  defence  or  state. 
to  an  action  for  not  delivering  the  goods  that  a  war  broke  out  in 
the  country  which  rendered  the  shipment  impossible,  the  contract 
being  construed  according  to  the  law  of  this  country  (m).  So  in  an 
action  upon  a  charter-party  for  not  providing  a  cargo  at  a  foreign 
port,  it  is  no  defence  that  the  charterer  was  prevented  by  the 
government  at  that  port  prohibiting  the  exportation  of  the  intended 
goods  («)  ;  or  that  the  authorities  at  the  port  prohibited  all  public 
intercourse  in  consequence  of  the  prevalence  of  an  infectious  dis- 
order (o).  "  If  the  performance  of  the  covenant  had  been  rendered 
unlawful  by  the  government  of  this  country  the  contract  would 
have  been  dissolved  on  both  sides,  and  the  defendant  would  have 
been  excused  for  the  non-performance  of  it,  and  not  liable  to 
damages.  But  if  in  consequence  of  events  which  happen  at  a 
foreign  port,  the  freighter  is  prevented  from  furnishing  a  loading 
there  which  he  has  contracted  to  furnish,  the  contract  is  neither 
dissolved,  nor  is  he  excused  from  performing  it,  but  must  answer  in 
damages  "(^). — ^Upon  the  same  principle  a  shipowner  who  has 
contracted  absolutely  to  carry  and  deliver  goods  is  not  excused  by 
the  goods  being  seized  at  an  intermediate  port,  as  contraband 

(«)  Xiffel  Gold  Co.  V.  Hoade,  (1901)  2  Q.  B.  D.  689  ;  63  L.  J.  Q.  B.  166. 

K.  B.  849 ;  70  L.  J.  K.  B.  1006.  („)  Blight  y.  Page,  3  B.  &  P.  295, 

(*)  HadUy  ▼.  Clarke^  8  T.  R.  269.  n.  (a) ;  ^oerds  y.  Zuscombe,  16  East,  201. 

{I)  Geipel  r.  Smith,  L.  R.  7  Q.   B.  (o)  Barker  v.  Hodgson,  3  M.  &  S.  267. 

404;  41  L.  J.  Q.  B.  163.  [p)  EUenborough,   C.  J.,   Barker  v. 

(m)  Jaeobt    y.     Credit    Lyonnais,     12  Hodgson,  supra. 
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FabtIU.  by  the  law  of  that  country  (q).  Where  a  cargo  of  petroleum 
was  shipped  under  a  bill  of  lading  for  delivery  at  a  foreign 
port,  stipulating  that  it  should  be  taken  out  by  the  shipper 
within  a  fixed  time;  it  was  held  that  the  freight  was  earned 
upon  arrival  ready  for  delivery,  and  that  the  shipper  was  not 
excused  from  taking  the  cargo  and  paying  the  freight  by  reason  of 
a  prohibition  at  the  port  against  landing  such  cargo  (r).  But  if 
the  foreign  power  produces  a  disability  in  both  parties  to  perform 
their  mutually  dependent  obligations ;  as  readiness  and  ability  to 
provide  and  to  take  in  cargo,  or  to  deliver  and  to  receive  cargo, 
neither  party  can  maintain  an  action  against  the  other,  unless  the 
defendant  has  absolutely  engaged  to  perform  the  stipulation  for 
the  breach  of  which  he  is  sued  («).  And  in  a  charter-party  of  a 
foreign  ship  there  is  an  implied  exception  of  what  is  prohibited  by 
the  law  of  the  State  to  which  the  ship  belongs,  as  for  example  dis- 
charging at  an  enemy's  port;  and  consequently  war  declared 
between  that  State  and  that  of  the  port  of  discharge  excuses  the 
contract  (t). 
Exception  of  Hencc  it  is  usual  in  charter-parties  to  make  the  express  excep- 
njlers'"^  ^  tion  (amongst  other  things)  of  "restraint  of  princes  and  rulers," 
which  includes  any  public  act  of  a  State  or  government,  whether 
in  peace  or  war,  restraining  the  performance ;  as  an  order  of  the 
local  public  authorities  of  a  port,  capture  by  the  public  forces,  an 
embargo  upon  shipping,  a  blockade  of  a  port,  or  a  siege  of  a 
town  (w).  Exceptions  of  this  kind  are  presumptively  introduced 
for  the  benefit  of  the  shipowner  (x) ;  but  an  exception,  "  in  the 
event  of  war,  &c.  preventing  loading,  this  charter-party  to  be  can- 
celled ''  was  construed  to  render  the  charter-party  void  in  the 
events  specified,  and  not  merely  voidable  at  the  option  of  either 
party  (y).  A  restraint  within  the  exception  excuses  delay  in  sail- 
ing so  long  as  it  continues  ;  and  if  in  fact  it  continues  so  long  as 
to  frustrate  the  object  of  the  voyage  it  may  discharge  the  contract 
altogether  (z) .     And  a  reasonable  apprehension  of  restraint  justifies 


(q)  Spence  v.  Chodwick,  10  Q.  B.  517  ;  (m)  Eodocanaehi  v.  Elliott,  L.  E.  8  C.  P. 

16  L.  J.  Q.  B.  313.  649  ;  42  L.  J.  C.  P.  247 ;  NoheVa  Ex- 

(r)  Cargo  ex  Argoa,  L.  R.  6  P.  C.  134.  plotives  Co.  v.  Jenkins,  (1896)  2  Q.  B.  326  ; 

{»)  Splidi  V.  Heath,  2  Camp.  67,  n.  ;  66  L.  J.  Q.  B.  638. 
Ford  T   Colestcorth,  L.  R.  6  Q.  B.  644  ;  f^\  See  ante,  p.  488. 

89   L.   J.   Q.  B.    188  ;    Cunningham  v.  ,  (     >  .  ^r         -,     o^         /> 

Bunn,  3  C.  P.  D.  443 ;  48  L.  J.  C.  P.  ,  ^]^:^-:^,  ^  g^Tt  i^m"' 

\t)  The  Teutonia,  L.  R.  4  P.  C.  171  ;  («)  Oeipel  v.  Smith,  L.  R.  7  Q.  B.  404  ; 

41  L.  J.  Ad.  67.  41  L.  J.  Q.  B.  163. 
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delaying  the  voyage  (a).  Under  a  bill  of  lading  for  the  delivery  Chap.  in. 
of  goods  "  dangers  of  the  seas  only  excepted/'  a  blockade  of  the 
port  of  disch£u*ge  and  risk  of  capture  by  an  enemy  were  held  not  to 
be  within  the  exception  (b).  An  exception  in  a  charter-party  or 
bill  of  lading  of  ^'  the  king's  enemies  "  means  the  enemies  of  the 
sovereign  of  the  shipowner  (c).— Sinnlar  exceptions  may  be  made 
in  policies  of  marine  insurance,  as  by  the  phrase  '^  warranted  free 
from  capture  and  seizure  "  (d).  In  an  insurance  of  a  foreign  ship 
there  is  always  an  implied  exception  of  capture  by  the  British 
Gh)vemment;  because  an  insurance  against  such  loss  would  be 
illegal  (e).  But  there  is  no  similar  implied  exception  of  acts  of  the 
government  of  the  country  of  the  insured  (/). 


If  a  person  promises  to  do  one  of  two  things  in  the  alternative,  impoaaibaity 
and  at  the  time  of  making  the  contract  one  of  them  is  impossible,  ^^^^^^tiyg 
as  a  general  rule,  he  must  perform  that  which  is  possible.     Where  promiBee. 
a  bond  was  given  upon  the  discharge  of  a  debtor  from  execution, 
conditioned  to  pay  a  sum  of  money,  or  in  default  of  payment  to 
surrender  the  debtor  in  execution  ;  it  was  held  that  as  the  alterna- 
tive of  surrendering  a  debtor  in  execution  who  had  once  been 
discharged  was  legally  impossible,  the  obligor  could  satisfy  the 
condition  by  payment  only  (g).     If  an  award  directs  one  of  two 
things  to  be  done  in  the  alternative,  and  either  of  the  two  is 
impossible  or  uncertain,  it  is  incumbent  on  the  party  to  perform  the 
other  of  them  {h). — ^Where  both  alternatives  are  possible  at  the  time  Subsequent 
of  making  the  contract,  and  one  of  them  subsequently  becomes  impossibility, 
impossible,  "  it  is  improper  to  lay  down  any  universal  proposition 
either  way ;  but  the  principle  to  be  applied  in  each  case  is  that 
it  must  depend  on  the  intention  of  the  parties,  to  be  collected 
from  the  nature  and  circumstances  of  the  transaction  and  the 
terms  of  the  instrument ;  and  that  if  the  court  is  satisfied  that  the 


(a)  The  San  Soman,  L.  R.  6  P.  C.  301 ; 
42  li.  J.  Ad.  46 ;  The  Express,  41  L.  J. 
Ad.  79.  See  Hobel's  Explosives  Co,  v. 
Jenkins,  supra, 

(b)  The  Patria,  L.  R.  3  A.  &  E.  436  ; 
41  L.  J.  Ad.  23 ;  Russell  v.  Niemann,  17 
C.  B.  N.  S.  163 ;  34  L.  J.  C.  P.  10. 

(c)  Russell  T.  Niemann,  supra. 

\d)  PoiceU  V.  Hyde,  6  E.  &  B.  607 ;  25 
L.  J.  Q.  B.  65 ;  Kleintccrt  y.  Shepard, 
1  E.  &  E.  447 ;  28  L.  J.  Q.  B.  147 ; 
Ckny  V.  Burr,  8  Ap.  Ca.  393  ;  62  L.  J. 


Q.  B.  667 ;  Johnston  v.  Hoffp,  10  Q.  B.  D. 
432  ;  62  L.  J.  Q.  B.  343. 

{e)  Furtado  y.  Rodgers,  3  B.  &  P.  191 ; 
Brandon  v.  Curling,  4  East,  410.  See 
post^  p.  528. 

(/)  Aubert  y.  Gray,  3  B.  &  S.  163  ; 
32  L.  J.  Q.  B.  60.  See  Driefontein  Gold 
Mines  v.  Jamon,  (1901)  2  K.  B.  419  ;  70 
li.  J.  £l.  B.  881. 

{g)  Da  Costa  y.  Simmonds,  1  B.  &  P. 
242. 

{h)  Simmonds  y.  Swaine,  I  Tannt.  649 ; 
Wharton  y.  King,  2  B.  &  Ad.  528. 
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Past  III.  intention  of  the  parties  was  that  one  of  them  should  do  a  oertain 
thing,  but  he  is  allowed  at  his  option  to  do  it  in  one  or  other  of  two 
modes,  and  one  of  these  modes  becomes  impossible  by  the  act  of 
God,  he  is  still  bound  to  perform  it  in  the  other  mode"  (i).  Under 
a  policy  of  fire  insurance  whereby  "  the  company  may  reinstate 
property  damaged  or  destroyed  instead  of  paying  the  amount  of 
the  loss  or  damage,"  if  it  becomes  impossible  to  reinstate,  the 
insurer  must  pay  (k).  In  a  lease  of  a  coal  mine  the  lessee 
covenanted  to  raise  a  stated  quantity  in  each'  year  and  pay  a 
royalty  upon  it,  or  to  pay  the  same  amount  of  money  as  a  fixed 
rent,  it  was  held  that  he  must  continue  to  pay  the  rent  during  the 
term,  though  it  became  impossible  to  raise  the  coal  because  the 
mine  was  worked  out  (l). 
Covenant  to  A  covenant  to  make  a  certain  disposition  of  property  by  deed,  or 
deed  or  will,  hy  will,  presumptively  gives  an  option  during  life ;  and  it  may  be 
discharged  by  the  death  of  parties  rendering  the  disposition  by  wUl 
inoperative.  A  father  upon  the  marriage  of  his  daughter  cove- 
nanted with  the  husband  by  deed  or  will  to  give  to  his  daughter 
an  equal  share  with  his  other  children  of  aU  the  estate  of  which  he 
should  die  possessed,  and  the  daughter  died  in  the  lifetime  of  the 
father  without  issue;  it  was  held  that  the  father,  having  the 
alternative  of  the  will,  was  discharged  from  the  covenant  (m). 
And  where  under  like  circumstances  the  covenant  was  by  deed  or 
will  to  make  a  settlement  of  property  in  certain  stated  terms  for 
the  benefit  of  the  vtdfe  and  children  of  the  marriage,  the  covenant 
was  held  to  be  satisfied  by  a  will  in  the  required  terms,  though  the 
interest  of  the  children  lapsed  by  their  death  in  the  lifetime  of  the 
testator  (n).  A  father  upon  the  marriage  of  his  daughter  promised 
the  intended  husband  that  he  would  at  his  death  leave  to  his 
daughter  an  equal  share  of  his  property  with  his  other  children ; 
the  daughter  died  in  the  lifetime  of  the  father  leaving  children  of 
the  marriage,  and  the  father  died  bequeathing  his  property  to  two 
surviving  daughters ;  it  was  held  that  the  promise  was  alternative 
as  capable  of  being  performed  in  two  ways,  viz.,  either  by  be- 
queathing an  equal  share  by  will,  or  by  leaving  his  children  to 
share  equally  upon  intestacy ;  that  the  death  of  the  daughter  in  his 

(i)  Kinderdej,  V.-C,   Barkivorth  v.  487;  14  L.  J.  Ex.  95. 

Young,  4  Drew.  25  ;  26  L.  J.  C.  163.  t   \    r             rr       n  ^^   -»    ,      ».  tt 

(k)Brovcn  v.  Royal  Ins.,  1  E.  &  E.  J*')  f'^'  j'  r'^ii^  C-  B.  1  ;  7  Hare, 

853  ;  28  L.  J.   Q.   B.  275  ;  Anderson  v.  ^^'  '  !«  1^.  J.  O.  324. 

Commercial  Asa.,  6b  L.J.  Q.B.  lie.  (n)  Brookman's   Trust,   L.   R.   6   Ch. 

(/)  Bute  V.   Thompson,   13  M.   &  W.  182;  39  L.  J.  C.  138. 
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lifetime  rendered  the  latter  way  impoBsible,  but  did  not  render  the  .Chap.  ni. 
former  impossible,  because  under  the  Wills  Act  (1  Vict.  o.  26),  s.  3, 
the  bequest  of  a  share  by  will  would  not  lapse  in  the  event  of  the 
death  of  the  daughter  leaving  children ;  that  ^'  it  was  manifestly 
the  intention  of  the  parties  that  in  one  way  or  the  other  the  daughter 
should  have  an  equal  share  of  the  testator's  property,  and  if  the 
testator  was  prevented  even  by  the  act  of  God  from  performing  his 
obligation  in  one  way,  he  was  bound  to  perform  it  in  the  other  way 
whicli  was  possible  "  (p). 

Impossibility  of  performance  may  afFect  the  consideration  of  a  GonBideratioii 
contract,  where  the  consideration  is  executory.     A  promise  which  is  ^S^^Jiance. 
impossible  of  performance  at  the  time  of  making  it,  in  fact  or  in 
law,  cannot  form  a  valid  consideration  (p),    A  promise  which  is  Consideration 
possible  and  valid  at  the  time  of  making  it  is  a  sufl5cient  considera-  imj^^fe. 
tion,  though  it  may  subsequently  become  impossible.     But  in  such 
case  the  mutual  promises  may  bo  impliedly  dependent,  or  condi- 
tional upon  performance  on  each  side ;  and  then  the  one  promise 
would  fail  by  reason  of  the  non-performance  of  the  other  as  a  con- 
dition precedent,   in   the  event  of    such  performance  becoming 
imj>ossible  (q) ;   or  the  contract  might  be  such  as  to  import  an 
implied  exception  of  the  circumstances  of  impossibility  (r).    Where 
further  performance  is  rendered   impossible    before  completion, 
questions  may  arise  whether  or  not  a  new  contract  may  be  implied 
from  the  acceptance  of  a  part  performance  of  the  consideration  on 
the  one  hand,  or,  on  the  other  hand,  for  a  return  of  money  already 
paid  for  the  consideration  which  fails ;  upon  the  principles  already 
stated  respecting  the  formation  of  contracts  («). 

(o)  Barkworth  v.  Toung,  4  Brew.   1  ;  (q)  See  ante,  p.  467. 

26  L.  J.  C.  153.     See  Be  Fiehuy  (1900)  (r)  See  ante,  p.  489. 

1  Ch.  331  ;  69  L.  J.  C.  161.  («)  See  ante,   p.   38  ;  Anglo- Egyptian 

(p)  Nerot  T.    Wallaee,   3   T.   R.    17  ;  Co.  v.  Bennie,  L.  R.   10  C.  P.  271 ;  44 

levyv.  Tatee,  8  A.  &  E.   129;  7  L.  J.  L.   J.   C.   P.    130;  Appleby  v.   Myers, 

Q.  B.  138  ;  Faulkner  v.  Lowey  2  Ex.  696.  L.  R.  2  0.  P.  661 ;  36  L.  J.  C.  P.  331. 
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Statutory  regulations  of  professions  and  trades  622 

Trading  with  an  enemy    • 528 

Wagering  and  gandng  contracts    • 520 

Insurance  without  interest  on  ships — ^lives — fire 633 

Agreements  and  conditions  in  restraint  of  marriage — ^f or  procur- 
ing marriage — illicit  cohabitation 539 

Separation  deeds — custody  of  children 540 

Agreements  made  for  illegfal  purpose — participation  in  the  illegal 
purpose    544 

Agreements  in  fraud  of  third  parties— compositions  in  fraud  of 
creditors  547 

Effect  of  illegfality  in  avoiding  agreement— extrinsic  evidence  of 
illegaUty 649 

Money  paid  under  executory  iUeg^al  agreements — money  paid 
under  executed  illegal  agreement — exception  of  parties  not  in 
pari  delicto    551 

Effect  of  illegfality  in  part  of  the  consideration— in  part  of  the 
promise    565 

Effect  of  illegality  supervening  upon  contract    557 

PabtIII.  An  agreement  may  involve  some  matter  or  purpose  which  is 
illegal,  and  therefore  renders  it  void  of  legal  effect  as  a  contract. 
But  where  a  contract  has  been  confirmed  by  Act  of  Parliament, 
no  objection  can  be  taken  to  any  of  its  provisions  on  the  score  of 
illegality  {a).     The  illegality  may  be  found  in  the  matter  of  the 

(a)  Maneheiter  Ship  Canal  t.  Maneheiter  SoMcourse  Co,,  (1901)  2  Ch.   37 ;  70 
li.  J.  G.  468. 
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consideration  or  of  the  promise  as  expressed  in  the  agreement,  or  Csap.  iv. 
it  may  be  found  in  the  purpose  to  which  the  agreement,  though 
legal  in  expression,  is  applied. — It  is  purposed  here  to  consider 
shortly  the  sources  of  illegality  in  general;  and  to  review  the 
principal  matters  which  have  been  held  to  avoid  agreements  upon 
the  ground  of  illegality ;  and  then  to  treat  of  the  effects  of  such 
avoidance  upon  the  rights  of  the  parties. 

A  matter  may  be  illegal  at  common  law  or  by  statute.  The  illegality  at 
common  law  prohibits  generally  whatever  is  contrary  to  public  ^^"^^^  ^^• 
policy  and  morality,  as  defined  by  the  decisions  of  the  courts. 
"  Public  policy  requires  that  a  contract  to  commit  a  crime,  or  to 
give  a  reward  to  another  to  commit  a  crime,  is  necessarily  void. 
The  decisions  have  gone  further,  and  contracts  to  commit  an 
immoral  offence,  or  to  give  money  or  reward  to  another  to  commit 
an  immoral  offence,  or  to  induce  another  to  do  something  against 
the  general  rules  of  morality,  though  far  more  indefinite  than  the 
previous  class,  have  always  been  held  to  be  void"  (b).  But  the 
mere  good  of  the  public  is  not  a  matter  which  the  court  will  con- 
sider as  affecting  a  legal  contract ;  as  where  a  railway  company 
had  covenanted  not  to  build  on  certain  land  which  they  had  pur- 
ohased,  it  was  held  that  they  were  not  entitled  to  avoid  their  cove- 
nant and  build  an  extension  of  the  railway,  merely  for  the  reason 
that  it  was  required  for  the  convenience  of  the  public  (c). 

The  statute  law  expresses  commands  and  prohibitions  in  written  By  statute. 
terms,  upon  the  construction  of  which  it  is  to  be  determined  in 
each  case  whether  an  act  is  so  far  illegal  that  it  cannot  be  made  the 
subject  of  a  contract.  A  statute  imposing  a  penalty  upon  an  act 
presumptively  implies  a  prohibition,  though  there  are  no  prohibi- 
tory words ;  and  an  agreement  involving  such  act  is  void  for 
illegality  {d).  But  a  statute  may  impose  a  penalty  for  a  special 
and  limited  purpose  only,  as  for  the  protection  of  the  revenue, 
without  intending  any  further  prohibition ;  and  an  agreement  may 
then  be  valid,  though  involving  an  infringement  of  the  statute.   In 

{b)  Jessel,  M.  R.,  Frinting  Regiatei'ing  568  ;  34  L.  J.  C.  401  ;  Raphaely,  Thatnes 

Co,  T.  Sampson,  L.  R.   19  Eq.  465  ;  44  Vallei/  By.,  L.  R.  2  Ch.  147  ;  36  L.  J.  0. 

L.  J.  C.  705  ;  see  Griffitht  v.  Dudley,  9  209. 

Q.  B.  D.  357  ;  61  L.  J.  C.  643  ;  Bavies  (d)  Cope  v.  Rowlands,  2  M.  &  VT.  149  ; 

▼.  Davits,  36  0.  D.  359 ;  56  L.  J.  0.  6  1L.  J.  Ex.  63 ;  ForsUr  v.   Taylor,  6 

962  ;    Re  HoUis'   Hospital   attd   Hague,  B.  &  Ad.  887 ;  3  L.  J.  K.  B.  137  ;  Re 

(1899)  2  Oh.  640  ;  68  L.  J.  0.  673.  Cork  and  Toughal  Ry,,  L.  R.  4  Oh.  748 ; 

(c)  LloydY.Z.  C.fD.Ry.,  2I>,  J.  &S,  39  L.  J.  0.  277. 
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Paht  III,  such  case  the  question  depends  upon  the  construction  of  the  statute, 
as  to  the  restricted  or  general  operation  of  the  prohibition ;  but  if 
the  words  of  the  statute  are  clear,  the  purpose  of  the  legislature  is 
immaterial  (e).  On  the  other  hand  an  act  may  be  prohibited  with- 
out any  express  penalty,  and  it  cannot  then  be  the  subject  of  a 
valid  contract  (/).  The  phrase  in  a  statute  "it  shall  be  lawful," 
taken  literally,  is  permissive  and  enabling  only,  but  the  context 
and  application  may  require  it  to  be  construed  as  obligatory  (g). 
There  is  no  distinction  between  malum  prohibitum  and  malum  in  ae 
as  regards  the  effect  of  illegality  upon  an  agreement ;  "  the  court 
is  bound,  in  the  administration  of  the  law,  to  consider  every  act  to 
bo  unlawful,  which  the  law  has  prohibited  to  be  done  "  {h). 
Foreign  law.  The  courts  of  this  country  admit  actions  upon  foreign  contracts 
for  performances  which  are  legal  in  this  country ;  though  they 
may  not  be  legal  in  the  foreign  country ;  as  a  contract  made  in 
America  with  a  British  shipowner  to  carry  cattle  to  England, 
excepting  all  liability  for  negligence ;  such  exception  being  valid 
by  English  law,  but  not  by  American  (i).  But  no  action  can  be 
brought  upon  a  foreign  contract  for  a  performance  which  is  illegal 
here,  though  it  may  be  legal  by  the  foreign  law  (j) ;  as  a  contract 
made  abroad  with  a  solicitor  to  transact  business  in  this  country 
upon  terms  which  infringe  the  law  of  maintenance  (k) ;  or  a 
foreign  contract  which  in  this  country  operates  in  unreasonable 
restraint  of  trade ;  although  no  laws  against  such  matters  eidsted 
where  the  contracts  were  made(/).  The  courts  of  this  country 
admit  actions  upon  contracts  to  be  performed  abroad  which 
are  legal  by  the  foreign  law ;  unless  they  are  contrary  to  univer- 
sally recognised  principles  of  justice,  or  to  express  statutory  prohi- 
bition (m) ;  as  a  contract  for  the  sale  and  delivery  of  slaves  in  a 
foreign  coimtry  where  the  possession  and  sale  of  slaves  is  legal ; 
except  within  the  statutory  prohibitions  concerning  slavery  apply- 


{e)  Wetherell  v.  Jones,  3  B.  &  Ad.  221 ; 
1  L.  J.  K.  B.  139 ;  Smith  v.  Mawhood^ 
14  M.  &  W.  462 ;  16  L.  J.  Ex.  149 ; 
Lewis  V.  Bright,  4  E.  &  B.  917 ;  24 
L.  J.  Q.  B.  191 ;  Melliss  v.  Shirley  L.  B., 
16  Q.  B.  D.  446 ;  66  L.  J.  Q.  B.  143; 
Learoydv.  Bracken,  (1894)  1  Q.  B.  114  ; 
63  L.  J.  Q.  B.  96. 

(/)  Bramwell,  B.,  Couan  v.  Milbum, 
L.  R.  2  Ex.  233  ;  36  L.  J.  Ex.  124. 

{g)  Julitts  V.  Bp.  of  Oxford,  6  Ap.  Ca. 
214  ;  49  L.  J.  Q.  B.  677. 

[h)  Per  cur.  CannanY.  Briee,  3  B.  &  Aid. 
183;    Best,   J.,   Bmsley  t.   Bigtiold,    5 


B.  &  Aid.  341. 

(t)  Be  Missouri  Steam  Co.,  42  0.  D. 
321 ;  68  L.  J.  0.  721. 

y)  Bobinson  v.  Bland,  I  W.  Bl.  266 ; 
urr.  1077 ;  Turner,  L.  J.,  Hope  v. 
Hope,  8  D.  M.  &  G.  731  ;  26  L.  J.  0. 
417. 

(k)  Grell  v.  Levy,  16  0.  B.  N.  8.  79. 

(l)  Botmllon  v.  Bousillon,  14  C.  D. 
361 ;  49  L.  J.  0.  343.  See  South  African 
Bretceries  v.  King,  (1900)  1  Ch.  273  ;  69 
L.  J.  C.  171. 

(m)  Halsbury,  L.  Q.,  Be  Missouri 
Steam  Co.,  supra. 
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ing  universally  to  Sritish  subjects  (n).     And  actions  upon  foreign     Chap.  IV. 
contracts  are  subject  to  the  rules  of  procedure  of  the  courts  of  this 
country ;  including  the  rules  of  evidence,  and  the  statutes  of  limi- 
tation of  actions  (o). 


Upon  the  ground  of  public  policy  any  agreement  tending  to  Agreements 
interfere  with  or  uuduly  influence  the  leffislature,  or  the  ffovem-  ^^^c^^^^ff 

•^ ,  ^o  7  D  government. 

ment,  is  illegal  and  void;   as  a  promise  to  a  member  of  the 

legislature  in  consideration  of  his  giving  or  withholding  his  vote 

upon  a  bill  before  parliament  (j9).      But  an  agreement  by  the 

promoters  of  a  railway  bill  with  a  landowner,  who  is  also  a  member 

of  the  legislature,  for  payment  of  an  agreed  sum  of  money  for  the 

damage  to  his  property  by  the  proposed  railway,  in  consideration 

of  his  withdrawing  opposition  to  the  bill,  is  legal  if  made  in  his 

private  character  of  landowner  only  {q). — ^Any  agreement  involving  Corruption  at 

bribery  or  undue  influence  at  the  election  of  members  of  parlia-  election. 

ment,  or  at  an  election  of  an  officer  of  a  municipal  corporation,  or 

of  any  officer  to  be  chosen  by  public  election  is  illegal  and  void ;  as 

a  promise  to  a  voter  to  pay  his  travelling  expenses  (/•),  or  to  pay 

him  for  loss  of  time  («),  or  a  wager  with  a  voter  upon  the  result  of 

an  election  (^).     These  matters  are  for  the  most  part  defined  by 

statute  and  visited  with  penalties  (u).    A  promise  to  pay  money  in 

consideration  of  abandoning  a  petition  against  the  return  of  a 

member  for  bribery  is  illegal  and  void  (v) ;  as.  is  a  promise  to  pay 

the  costs  of  an  election  petition,  tmless  made  by  an  elector  or  party 

interested  (ar). 

The  sale  of  public  offices  is  illegal  at  common  law,  and  is  further  gale  of  public 
prohibited  in  some  cases  by  statute  (y).     The  sale  of  the  command  offio««- 


(n)  Santoi  v.  IlHdge,  8  C.  B.  N.  S. 
861 ;  29  L.  J.  0.  P.  348. 

(o)  De  la  Vega  y.  Vianna^  1  B.  &  Ad. 
284  ;  Don  v.  lippmarm,  6  01.  &  F.  1  ; 

7  E.  R.  303  ;  Lerouz  y.  Brovm^  12  0.  B. 
801 ;  22  L.  J.  C.  P.  1. 

ip)  Per  cur.  Howden  v.  Simpson,  10  A, 
5.  821;  8  L.J.  Ex.  281. 
{a)  Simpson  v.  Howden,  9  CI.  &  F.  61 ; 

8  B.  R.  338  ;  Shrewsbury  v.  JV.  Staffs, 
By.,  L.  R.  1  Eq.  693 ;  36  L.  J.  0.  166. 
See  Taylor  v.  Chichester  ^  Midhurst  Ry., 
li.  R.  4  H.  L.  628 ;  39  L.  J.  Ex.  217. 

(r)  Cooper  v.  Slade,  6  H.  L.  O.  746 ; 
27  L.  J.  Q.  B.  449 ;  10  E.  R.  1488. 
{s)  Simpson  y.  Yetnd,  L.  R.  4  Q.  B. 


626  ;  38  L.  J.  Q.  B.  313. 

{t)  Allen  V.  Hearn,  1  T.  R.  66. 

(m)  The  Corrupt  Practices  Preveiitioa 
Act,  1854  (17  &  18  Vict.  c.  102) ;  the 
Corrupt  Practices  (Municipal  ElectlonB) 
Act,  1872  (36  &  36  Vict.  o.  60)  ;  the 
Illegal  and  Corrupt  Practices  Preven- 
tion Act,  1883  (46  k  47  Vict.  c.  61).  See 
Jiey.  V.  Hall,  (1891)  1  Q.  B.  747;  60 
L.  J.  M.  C.  124. 

iv)  Coppock  V.  Bower,  4  M.  &  W.  361 ; 
8  L.  J.  Ex.  9. 

(x)  WaUis  V.  Portland,  3  Ves.  494  ; 
8  Bro.  P.  C.  161 ;  3  E.  R.  608. 

(y)  Co.  Lit.  234  a.  See  Chitty's  Stat, 
tit.  «  Offices  (against  Sale  oQ.'* 
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Besigiiation 
of  public 
offices. 


Past  III.     of  a  ship  in  the  service  of  the  East  India  Company,  without  the 
knowledge  and  approval  of  the  "company,  was  held  to  be  void,  and 
no  money  or  damages  recoverable  under  it  (3).     And  the  sale  of  a 
recommendation,  nomination,  or  influence  in  procuring  a  public 
office  (a)  ;  and  an  agreement  to  pay  over  the  profits  of  the  office  in 
return  for  procuring  it  by  such  means  is  illegal  and  void  {b) ;  so 
also  bonds  given  to  secure  payment  of  annuities,  in  consideration 
of  an  appointment  being  procured,  are  void  (c). — Also  contracts 
for  the  resignation   of  public    offices   are  illegal  and  void  (d)  ; 
as  where  the  party  resigning  stipulates  for  a  share  of  the  emolu- 
ments from  his  successor  (e)  ;  or  a  bond  given  by  a  junior  officer 
of  a  regiment  to  secure  his  contribution  for  buying  out  a  senior 
officer  (/).     The  purchase  and  sale  of  commissions,  though  con- 
trary to  the   common  and  statute  law,  was  sanctioned  by  the 
regulations  of  the  army  until  cancelled  by  Royal  Warrant  upon 
the  passing  of  the  Eegulation  of  the  Forces  Act,  1871  (g).    An 
officer  in  the  army  could  not  otherwise  assign  or  pledge  or  charge 
his  commission  (h). — ^Agreements  for  the  procuring  of  titles  of 
honour  for  a  consideration  of  money  or  profit  are  illegal ;  and  a 
disposition  of  property  made  for  that  purpose  or  upon  that  condi- 
tion is  void(t). — Upon  groimds  of  public  policy  the  salary  or 
emoluments  of  a  public  office  cannot  be  assigned  or  charged  by  the 
holder ;  as  the  salary  of  a  clerk  of  the  peace  (A),  or  the  full  pay  of 
a  military  or  naval  officer  (/).    A  pension  granted  entirely  for  past 
services,  whether  granted  for  life  or  merely  during  pleasure,  is 
assignable,  subject  to  any  control  of  the  Government  over  it ;  but 
a  pension  granted  wholly  or  partly  as  a  consideration  or  retainer 
for  some  continuing  or  future  public  service  is  not  assignable  (m) ; 
as  the  half  pay  of  a  military  officer  (n). 


Titles  of 
honour. 


Salaries  of 
public  offices 


Pensions. 


(«)  Blackford  t.  Preston,  8  T.  R.  89 
Card  V.   Hope,   2   B.   &  C.   661.      See 
Miehardson    y.    Mellish,   2    Bing.    229 
ThotMon  V.  Thomson,  7  Ves.  470. 

{a)  Hopkins  v.  Frescoit,  4  C.  B.  678 
16  L.  J.  C.  P.  269 ;  Beg.  y.  Charretie, 
13  Q.  B.  447. 

{b)  Oarforih  v.  Fearon,  1  H.  Bl.  327. 

(c)  Uamngton  v.  Buchatelf  1  Bro.  C. 
0.  124 ;  2  Swanst.  168,  n. 

(d)  Graetne  y.  WroughtOHy  11  Ex.  146; 
24  L.  J.  Ex.  266. 

{e)  Farsons  y.  Thotnson,  1  H.  Bl.  322 ; 
Waldo  y.  Martin,  4  B.  &  C.  319. 

(/)  Graeme  v.  Wroughton,  supra  ;  Eyre 
y.  Forbes,  12  C.  B.  N.  8.  191. 

[g)   And   see   the    Keg^ental   Ex- 


changes Act,  1876. 

(A)  CoUyer  v.  FalUm,  T.  &  R.  469. 

(»)  Egerton  v.  Brownlotv,  4  H.  L.  C.  1 ; 
23  L.  J.  C.  348  ;  10  E.  R.  369. 

{k)  Falmer  v.  Bate,  2  B.  &  B.  673. 

{I)  Barwieke  v.  Beads,  1  H.  Bl.  627  ; 
Apthorpe  V.  Apthorpe,  12  P.  D.  192. 

{m)  Eldon,  L.  C,  Bavis  y.  Marl- 
borough, 1  Swanst.  74  ;  Wells  y.  Foster, 
8  M.  &  W.  149 ;  10  L.  J.  Ex.  216.  See 
LucoM  V.  Harris,  18  Q.  B.  D.  127  ;  66 
L.  J.  Q.  B.  16. 

(w)  Flarty  v.  Odium,  3  T.  R.  681  ; 
Lidderdale  y.  Montrose,  4  T.  R.  248. 
See  Prioe  y.  Lovett,  20  L.  J.  C.  270 ; 
Crowe  y.  Frice,  22  Q.  B.  D.  428;  68 
L.  J.  Q.  B.  216. 
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A  oontraot  to  present  to  a  vaoant  "  benefice  with  oore  of  souls/'  Chap.  iv. 
for  money  or  other  valuable  consideration,  is  simoniacal  and  void  Eocledastic^ 
by  statute  31  Eliz.  c.  6,  s.  5  (o).  A  presentation  to  a  living,  in  ^^©fioee- 
consideration  of  the  new  incumbent  paying  a  sum  of  money  for 
repairs  which  had  been  previously  done  at  the  rectory  was  held 
void  under  the  above  statute,  and  the  money  not  recoverable  (p), 
Sut  an  agreement  between  two  incumbents  upon  an  exchange  of 
livings  that  neither  shall  have  a  claioi  upon  the  other  for  dilapida- 
tions is  valid  {q).  Resignation  bonds  by  incumbents  of  livings  were 
illegal  at  common  law,  but  were  legalised  conditionally  by  statute 
9  Geo.  4,  0.  94  (r).  The  incumbent  of  an  ecclesiastical  benefice, 
as  a  rector  or  vicar,  cannot  validly  assign  or  charge  the  profits  of  his 
office  (s).  But  a  canon  of  a  collegiate  church  entitled  to  a  share  of 
the  income  of  the  corporate  property  is  not  in  this  position  (t) ;  nor 
is  the  chaplain  of  a  workhouse,  who  is  appointed  by  the  guardians 
and  paid  out  of  local  rates  (u). 

^'Any  contract  or  engagement  having  a  tendency,  however  slight,  Agreements 
to  affect  the  administration  of  public  justice  would  be  illegal  and  *^|^^^ 
void  "  ;  an  attempt  to  pervert  the  course  of  justice  being  in  itself  a  justice, 
misdemeanour  at  common  law  (v)  :  as  a  wager  upon  the  event  of  a 
criminal  trial  (x) ;  a  bond  given  to  a  witness  for  not  appearing  to 
give  evidence  on  an  indictment  for  perjury  (y)  ;  an  agreement  to 
pay  money  to  a  witness  in  proportion  to  the  amount  recovered  by 
his  evidence  (s) ;  an  indemnity  given  by  a  defendant  in  a  criminal 
case  to  his  bail,  because  in  effect  it  deprives  the  public  of  the 
intended  security  for  the  conduct  of  the  defendant  (a) ;  and  where 
a  third  person  paid  a  sum  of  money  to  the  solicitors  of  a  petitioning 
creditor,  upon  their  undertaking,  which  had  the  sanction  of  their 
client,  not  to  appear  at  the  public  examination  of  the  bankrupt. 


(o)  See  Barret  v.  Glubb,  2  W.  Bl.  1062 ; 
Fox  T.  Bp,  Chester,  3  Bli.  N.  S.  123  ; 
4  £.  R.  1287  ;  1  D.  &  Gl.  416  ;  6  E.  R. 
681. 

{p)  Moste  y.  KiUiek,  50  L.  J.  Q.  B. 
300. 

{q)  Ooldkam  v.  Edicards,  18  C.  B. 
S89  ;  25  L.  J.  0.  P.  223  ;  Wright  v. 
JDaviet,  1  0.  P.  D.  638 ;  46  L.  J.  C.  P. 
41. 

(r)  Fletcher  y.  Sondes,  1  Bli.  N.  S.  144  ; 
4  £.  R.  826.  See  Orey  y.  Sesketh, 
Ambler,  268. 

{s)  ArbuekU  y.  Cowtatiy  3  B.  &  P.  321. 
Bee  Mouyt  y.  Leake,  8  T.  R.  411. 


{t)  Grenfell  y.  Lean  of  TFindsor,  2 
Beay.  544. 

(«)  He  Mirams,  (1891)  1  Q.  B.  691  ; 
60  L.  J.  Q.  B.  397. 

{v)  Ld.  Lyndhurst,  Egerton  v.  Brown- 
low,  4  H.  L.  C.  163 ;  23  L.  J.  C.  386  ; 
10  E.  R.  369. 

(x)  Evans  v.  Joi^es,  5  M.  &  "W.  77; 
8  L.  J.  Ex.  173. 

(y)  Collins  v.  Blantem,  2  "Wila.  341  ; 
1  Sm.  L.  C.  355. 

(z)  Salford  y.  Lever,  (1891)  1  Q.  B. 
168;  60'L.  J.  Q.  B.  39. 

(a)  Hermann  y.  Jeuehner,  15  Q.  B.  B. 
561 ;  54  L.  J.  Q.  B.  340. 
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Commission 
of  crimes. 


PabtIII.  and  not  to  oppose  his  order  of  discharge,  the  contract  was  held 
illegal  and  the  money  irrecoverable,  the  illegal  object  having  been 
partly  performed  (J). 

Agreements  for  the  commission  or  encouragement  of  crime  are 
illegal  and  void.  A  printer  cannot  recover  the  price  of  printing  a 
libellous  work ;  nor  the  publisher  the  price  of  selling  it  (c) ;  and  an 
indemnity  against  publishing  a  libel  is  illegal  and  void  (d).  An 
agreement  between  two  or  more  to  purchase  shares  in  a  company 
in  order  to  induce  persons  who  might  thereafter  purchase  shares  in 
the  company  to  believe,  contrary  to  the  fact,  that  there  was  a  band 
fide  market  for  those  shares,  and  that  the  shares  were  at  a  real 
premium,  is  an  indictable  offence,  and  no  action  can  be  maintained 
in  respect  of  such  agreement  or  purchase  of  shares  {e).  And  there 
is  no  implied  indemnity  or  contribution  between  persons  who  have 
participated  in  a  criminal  act  (/). — Upon  this  principle  policies  of 
life  insurance  become  void  if  the  owner  himself  causes  the  death 
by  a  criminal  act,  as  by  suicide  or  murder ;  and  payment  is  not 
recoverable  {g). 

The  compounding  or  compromise  of  public  offences,  for  the  pur- 
pose of  preventing  the  ordinary  course  of  prosecution,  is  prohibited 
at  common  law;  and  contracts  involving  such  compromises  are 
illegal  and  void :  as  a  bond  given  in  consideration  of  forbearing  or 
withdrawing  criminal  proceedings  against  the  obligor,  or  against  a 
third  party  (A) ;  a  promissory  note  given  in  consideration  of  the 
payee  forbearing  to  prosecute  the  maker  or  a  thii'd  party  for  obtain- 
ing money  by  false  pretences  (/ ) ;  an  agreement  to  consent  to  an 
acquittal  upon  an  indictment  for  obstructing  a  highway,  though 
made  upon  the  terms  of  the  defendant  restoring  the  highway  (/). 
An  agreement  to  withdraw  from  a  prosecution  for  felony  upon  a 
promise  by  the  party  charged  to  bring  no  action  for  false  imprison- 
ment or  malicious  prosecution  is  illegal,  and  an  action  subsequently 
brought  will  not  be  stayed  upon  the  ground  that  it  was  brought 


Compounding 
offences. 


(i)  Kearley  v.  Thomson,  24  Q.  B.  D. 
742 ;  69  L.  J.  Q.  B.  288.  See  Consoli- 
dated Exploration  Co.  v.  Musgrave,  (1900) 
1  Ch.  37  ;  69  L.  J.  C.  11 ;  which  is 
perhaps  to  be  supported  on  the  ground 
that  the  transfer  of  shares  was  ultra 
vires.     See  ante,  p.  410. 

{e)  Foplett  V.  StockdaU,  1  Ry.  &  Moo. 
337  ;  Fores  v.  Johnson,  4  Esp.  97. 

\d)  Shackell  v.  Rosier^  2  Bing.  N.  C. 
634  ;  6  L.  J.  0.  P.  193. 

{e)  Scott  V.  Brown,  (1892)  2  Q.  B.  724  ; 
61  L.  J.  Q.  B.  738. 


(/)  CoVmrn  v.  Patmore,  1  C.  M.  &  R. 
73  ;  3  L.  J.  Ex.  314. 

(<7)  CUaver  y.  Mutual  Life,  (1892)  1 
Q.  B.  147 ;  61  L.  J.  Q.  B.  128  ;  post^ 
p.  538. 

(A)  Collins  V.  Blantem,  2  Wils.  341 ; 
1  Smithy  L.  C.  355  ;  Lound  v.  Grimwade, 
39  C.  D.  606  ;  67  L.  J.  C.  725. 

(i)  Clubb  V.  SuUon,  18  C.  B.  N.  8. 
414  ;  Jones  v.  Merioneth  Bg,  Soe,,  (1892) 
1  Ch.  173 ;  61  L.  J.  C.  138. 

U)  Windhill  Z.  B.  V.  nm,  46  C.  D. 
361 ;  69  L.  J.  0.  608. 
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againfit  good  faith  (k).  An  agreement  to  acknowledge  the  signa-  Chap.  IV. 
tore  of  a  forged  bill  in  consideration  of  the  holder  forbearing  to 
profiocute  the  forger  was  hel^  to  be  illegal  and  void,  and  inopera- 
tive as  a  ratification  of  the  signature  (/).  The  person  wliose  name 
is  forged  may,  if  by  his  conduct  he  has  induced  the  holder  of  a 
bill  or  cheque  to  alter  his  position,  be  estopped  from  setting  up  the 
forgery,  but  mere  silence  is  not  sufficient  for  that  purpose  as  a 
general  rule  (w).  A  mere  threat  or  apprehension  of  criminal  pro- 
ceedings is  not  sufficient  to  vitiate  a  contract,  if  there  is  no  stipula- 
tion to  abstain  from  prosecuting  (w). — But  a  creditor  may  take  Payment  by 
payment  or  securities  for  payment  from  his  debtor,  though  the  o^®"*^®"*- 
debtor  may  be  subject  to  criminal  proceedings  in  respect  of  the 
debt,  as  where  he  embezzled  the  money,  or  obtained  the  money  or 
credit  by  forgery  or  false  pretences ;  provided  there  is  no  condition 
not  to  prosecute  (o).  So  an  indorsee  for  value  of  forged  bills  may 
take  good  bills  in  exchange  for  them  (p).  A  security  taken  from 
a  father  in  consideration  of  delivering  up  to  him  bills  forged  by  his 
son,  was  held  void,  the  reasonable  inference  being  that  the  basis  of 
the  agreement  was  the  abandonment  of  any  prosecution  against 
the  son  (q). 

"  In  all  offences  which  involve  damages  to  an  injured  party  for  Compounding 
which  he  may  maintain  an  action,  it  is  competent  for  him,  notwith-  ^^ee. 
standing  they  are  also  of  a  public  nature,  to  compromise  or  settle 
the  private  damage  in  any  way  he  may  think  fit "  (r).  Accordingly 
after  conviction  for  an  cwsault  the  parties  may  refer  to  arbitration 
the  costs  of  the  indictment  and  the  damages  for  the  assault  (s).  A 
security  given  for  the  costs  of  a  prosecution  for  assault,  which  the 
court  took  into  consideration  in  assessing  the  punishment,  was  held 
valid  {t).  The  compromise  of  an  indictment  for  not  obeying  an 
order  of  Sessions  for  maintenance  of  a  child,  by  the  payment  of  a 
sum  of  money  for  costs  and  maintenance,  was  held  valid  (u).    And 


{k)  Rawlingt  v.  Coal  Comumert^  Co,^ 
43  L.  J.  M.  0.  392. 

U)  Brook  y.  Hook,  L.  B.  6  Ex.  89; 
40  L.  J.  Ex.  50. 

(m)  MeKenzie  v.  British  Linen  Co.^  6 
Ap.  Ca.  82 ;  Ogilvie  v.  W.  Australian 
Corp.,  (1896)  A.  O.  267  ;  66  L.  J.  P.  0. 
46. 

(n)  Flower  v.  Sadler,  10  Q.  B.  D.  672 ; 
Jonet  V.  Meriofieth  Bg.  Soe.,  supra. 

(o)  Ex  p.  Ca^decoit,  4  C.  D.  160 ;  46 
L.  J.  B.  14  ;  Flower  v.  Sadler,  supra;  see 
£x  p.  Leslie,  20  C.  D.  131 ;  61  L.  J.  C. 


689. 

(p)  Wallace  v.  Hardaere,  1  Camp.  46. 

\q)  Williams  v.  Bayley,  L.  R.  1  H.  L. 
200;  36  L.  J.  C.  717.  See  MeClatehie 
V.  Haslam,  W.  N.  (1891)  191 ;  66  L.  T. 
691. 

(r)  Fer  cur.  Keir  v.  Leeman,  9  Q.  B. 
396  ;  see  Windhill  L.  B.  v.  Vint,  45 
C.  D.  351 ;  69  L.  J.  C.  608. 

(*)  Baker  v.  Townsend,  7  Taunt.  422 ; 
see  Elworthy  ▼.  Bird,  2  Sim.  &  S.  372. 

it)  Beeley  v.  Wingjield,  11  East,  46. 

(m)  Qoodall  v.  Lowndes,  6  Q.  B.  464. 
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the  compromise  of  a  prosecution  for  infringing  a  trade  mark  was 
allowed  (r).  But  a  compromise,  upon  payment  of  a  sum  of  money 
and  the  costs  of  the  prosecution,  of  an  indictment  for  an  assault 
which  was  attended  with  a  riot  and  an  obstruction  of  a  public 
officer  in  the  execution  of  his  duty,  was  held  illegal  and  void  {jt). 


AgieemeDta 
in  fraud  of 
bankrupt 
law. 


Agreements  operating  in  fraud  of  the  bankrupt  law  are  illegal 
and  void :  as  an  agreement  by  a  creditor  to  forbear  opposition  to 
the  discharge  of  a  bankrupt  (y),  or  to  his  making  a  composition  (s) ; 
agreements  interfering  with  the  equal  distribution  of  the  assets,  or 
for  obtaining  payments  or  benefits  in  excess  of  the  dividend  (a) ;  an 
assignment  or  charge  by  the  debtor  of  his  property  conditioned  to 
take  effect  in  the  event  of  bankruptcy  (b)  ;  a  sale  at  a  fictitious 
price  in  order  to  secure  a  dividend  sufficient  to  cover  the  real  value 
in  case  of  the  bankruptcy  of  the  buyer  (c) ;  a  mortgage  with 
attornment  at  an  excessive  rent  enabling  the  mortgagee  to  distrain 
sufficient  goods  to  secure  the  debt(rf).  But  if  the  debtor  treats 
with  his  creditors  individually,  and  not  upon  the  footing  of  a 
common  basis  of  consent,  it  is  no  objection  that  some  creditors 
obtain  greater  benefits  than  others  {e),  A  composition  under  the 
Bankruptcy  Act,  1869,  would  be  set  aside  at  the  instance  of  a 
single  creditor,  although  passed  by  a  majority  of  the  creditors,  if 
its  sole  object  was  to  benefit  the  debtor  (/).  Upon  the  same  prin- 
ciple the  rules  of  the  Stock  Exchange  by  which  the  assets  of  a 
defaulting  member  are  applied  to  Stock  Exchange  liabilities  to  the 
exclusion  of  external  creditors  are  held  illegal  and  void,  as  operating 
in  fraud  of  the  law  of  bankruptcy  (g). 


(v)  Fisher  v.  ApoUinaris  Co.,  L.  R.  10 
Ch.  297  ;  44  L.  J.  C.  600. 

(x)  Xeiry.  Leeman,  9  Q.  B.  371;  16 
L.  J.  Q.  B.  359. 

(y)  Murray  v.  Reeves y  8  B.  &  C.  421  ; 
EallY.  Dyson,  17  Q.  B.  786;  21  L.  J. 
Q.  B.  224  ;  Kearl^y  v.  Thomson^  24 
Q.  B.  D.  742  ;  59  L.  J.  Q.  B.  288. 

(r)  MeEetoan  v.  Sanderson,  L.  R.  20 
Eq.  65  ;  44  L.  J.  C.  447  ;  Exp.  BarrmCy 
18  C.  D.  464  ;  50  L.  J.  C.  84. 

(a)  Jachman  v.  Mitchell,  13  Ves.  681 ; 
Jackson  v.  Davison,  4  B.  &  Aid.  691  ; 
Staines  v.  Waimcright,  6  Bing.  N.  C. 
174  ;  9  L.  J.  C.  P.  107  ;  Murray  v. 
Beeves,  supra;  Ex  p.  Milner,  16  Q.  B.  D. 
605  ;  64  L.  J.  Q.  B.  426  ;  Ex  p.  Off, 
Receiver,  66  L.  J.  Q.  B.  763. 

(b)  Ex  p,  Mackay,  L.  R.  8  Cb.  643  ; 
42  L.  J.  C,  68  ;  Exp.  Williams,  7  C.  D. 


138  ;  47  L.  J.  B.  26 ;  Ex  p.  Jay,  14 
C.  D.  19.  See  Ex  p.  Kexcitt,  16  C.  D. 
622;  61  L.J.  C.  381. 

(c)  Jones  T.  Gordon,  2  Ap.  Ca.  616 ; 
47  L.  J.  B.  1. 

(d)  Ex  p.  Jackson,  14  C.  D.  726.  See 
Ex  p.  Punnett,  16  C.  D.  226  ;  60  L.  J.  0. 
212;  Ex  p.  Voisey,  21  C.  D.  442;  52 
L.  J.  C.  121. 

M  Zevita's  Claim,  (1894)  3  Ch.  365 ; 
64  L.  J.  C.  13. 

(/)  Ex  p.  Cobb,  L.  R.  8  Ch.  727  ;  42 
L.  J.  B.  63  ;  Ex  p.  Hudson,  22  C.  D. 
773  ;  62  L.  J.  C.  584  ;  Ex  p.  Rttssell,  22 

C.  D.  778  ;  and  see  Ex  p.  Reed,  17  Q.  B. 

D.  444  ;  65  L.  J.  Q.  B.  244  ;  Ex  p. 
KearsUy,  18  Q.  B.  D.  168;  66  L.  J. 
Q.  B.  220. 

{g)  Tomkins  v.  Saffery,  3  Ap.  Ca.  213 ; 
47  ii.  J.  B.  11. 
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The  maintenance  of  a  suit  of  another  without  having  any  interest 
in  the  suit,  and  champerty  or  the  purchase  of  an  interest  in  the  suit 
of  another  in  consideration  or  for  the  purpose  of  maintaining  it, 
are  offences  at  common  law ;  and  they  are  further  prohibited  by 
statutes  which  for  the  most  part  are  declaratory  of  the  common 
law  (h). 

Agreements  involving  maintenance  or  champerty  are  illegal  and 
Toid  (i) :  as  an  indemnity  or  security  for  the  costs,  given  to  a 
party  for  the  purpose  of  maintaining  the  suit  (j) ;  a  contract  to 
advance  money  for  maintaining  a  suit  upon  security  of  the  property 
in  suit  (k) ;  or  with  a  stipulation  for  the  nomination  and  control  of 
the  solicitor  (/) ;  and  the  advance  of  a  stated  sum  for  maintaining 
a  suit,  though  without  undertaking  to  carry  it  on  to  the  end  (m). 
—An  agreement  to  supply  information  and  evidence  to  main- 
tain a  suit,  in  consideration  of  a  share  of  the  property  in  suit, 
is  not  illegal,  unless  it  be  also  a  term  that  the  stranger  is  either  to 
recover  the  property  or  actively  assist  in  the  recovery  of  it  (w). 
And  an  advertisement  offering  a  reward  for  evidence  in  proof  of  a 
particular  fact,  is  not  illegal  (o). 

Upon  the  same  principle  the  purchase  of  a  mere  right  of  litiga- 
tion is  illegal  and  void:  as  the  right  to  rectify  or  set  aside  a 
conveyance  on  the  ground  of  mistake  or  fraud ;  or  to  recover  from 
trustees  for  a  breach  of  trust  (jp)  ;  or  the  right  of  proceeding  with  a 
petition  to  wind  up  a  company  (q).  But  the  rule  does  not  apply 
in  bankruptcy,  where  the  rights  of  action  of  the  bankrupt  vest  in 
the  trustee,  who  may  sue  himself  or  sell  and  assign  them  to  another 
for  the  benefit  of  the  creditors  (r).  A  bond  fide  purchase  or  assign- 
ment of  property  carries  with  it  all  rights  of  suit  incidental  to  its 
xealization  and  protection,  as  the  right  to  have  a  prior  voidable 


Chap.  IV. 

Maintenance 
and  cham- 
pertj. 


Agreementa 
to  provide 
costs. 


Agfreement 
to  supply 
evidence. 


Purchase  of 
rights  in 
liUgation. 


iji)  Go.  Lit.  368  b  ;  2  Inst.  484.  See 
JBradiau^h  v.  Newdigate,  11  Q.  B.  D.  1  ; 
62  li.  J.  Q.  B.  468  ;  Harris  v.  Briseoy  17 
Q.  B.  D.  604  ;  55  L.  J.  Q.  B.  428  ; 
CottereU  v.  Jofies,  11  0.  B.  713  ;  21  L.  J. 
C.  P.  2  ;  Uam  Coomar  v.  Chunder,  2  Ap. 
Ga.  186 ;  and  see  Grant  v.  Thompson j 
72  L.  T.  264  ;  43  W.  R.  446. 

(t)  Grell  V.  Levy,  16  C.  B.  N.  S.  73  ; 
SUvena  y.  Bag  welly  15  Yes.  139. 

{j)  Bradlattgh  y.  NewdigaUy  aupra. 

(k)  Harrington  y.  Long^  2  M.  &  K. 
690 ;  James  y.  Kerr,  40  C.  D.  449  ;  68 
Xi.  J.  G.  366 ;  HutUg  y.  Hutley,  L.  B. 
8  Q.  B.  112  ;  42  L.  J.  Q.  B.  62. 

(Q  James  y.  XerVy  supra. 


(w)  BaU  y.  Warwieky  50  L.  J,  C.  P. 
382. 

(»)  Stanley  y.  Jones,  7  Bing.  369 ; 
Sprye  y.  Forter,  7  E.  &  B.  58  ;  26  L.  J. 
Q.  B.  64  ;  Reynell  y.  Sprye,  1  D.  M.  &  Or. 
660;  21  L.  J.  C.  633;  Bees  y.  De 
Bernardy,  (1896)  2  Ch.  437 ;  65  L.  J.  C. 
666 ;   see  Poicell  v.  KfiowUr,  2  Atk.  224. 

ip)  Plating  Co,  y.  Farquharson,  17  C.  D. 
49  ;  60  L.  J.  0.  406. 

(p)  Frosser  v.  Edmonds,  1  T.  &  C.  Ex. 
481 ;  HiU  y.  BoyU,  L.  R.  4  Eq.  260. 

(q)  Re  Paris  Rink  Co.,  6  G.  D.  959. 

(r)  Seear  y.  Latcson,  16  C.  D.  426  ;  50 
Ij.  j.  C.  139 ;  Gnyy,  Churchill,  40  0.  D. 
481 ;  ^8  L.  J.  C.  346. 


L. 
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suit. 


transaotion  set  aside  (r) ;  unless  it  appears  that  the  purchase  was 
raade  for  the  special  purpose  of  carrying  on  Utigation  (s).  So  the 
assignment  of  the  benefit  of  a  contract  carries  with  it  rights  of 
action  subsequently  arising  out  of  the  contract  (t).  And  an  agree- 
ment for  the  sale  of  an  estate  with  a  stipulation  that  the  purchaser 
shall  be  entitled  to  recover  the  arrears  of  rent  and  the  charges  for 
dilapidations,  and  for  that  purpose  to  maintain  actions  then  pend- 
ing in  the  name  of  the  vendor,  is  not  illegal  (u).  A  purchase 
made  bond  fide  of  property  which  is  the  subject  of  a  pending  suit, 
is  not  illegal ;  unless  attended  with  an  agreement  to  maintain  the 
suit  illegally  by  providing  the  costs  of  the  evidence  {x). 

An  interest  in  the  matter  of  a  suit,  or  a  bond,  fide  belief  in  such 
interest,  justifies  a  person  in  maintwning  the  suit  in  respect  of  his 
interest  (y).  And  where  several  persons  have  a  common  interest^ 
they  may  combine  to  maintain  or  defend  that  interest,  though 
their  rights  and  the  actions  against  them  are  several;  and  an 
agreement  to  share  the  costs  of  litigation  is  not  illegal  (s)  :  as  the 
common  interest  of  members  of  a  trade  in  defending  an  action  for 
infringement  of  a  patent  affecting  it  (a)  ;  the  interest  of  a  creditor 
in  the  suits  of  his  bankrupt  debtor  (6) ;  the  interest  of  an  elector 
in  prosecuting  an  election  petition  (c).  But  an  interest  in  the 
matter  of  the  suit  will  not  justify  a  champertous  bargain  for  the 
separate  and  independent  interest  of  another  litigant  (d). — The 
interest  arising  from  relationship  by  blood  is  sufficient  to  justify 
maintenance;  but  it  makes  no  difference  as  to  champerty  (£). 
The  relation  of  master  and  servant  or  principal  and  agent  may 
give  an  interest  sufficient  to  maintain  litigation,  where  the  cause  of 
action  is  a  ministerial  act,  or  something  done  in,  or  arising  out  of 
the  character  of  agent  or  servant  (/).  It  has  been  held  that  it  is 
maintenance  for  a  person  at  whose  instance  another  has  written  a 
pamphlet,  if  the  pamphlet  is  subsequently  unfavourably  reviewed 
and  the  character  of  the  author  attacked,  to  imdertake  an  action 


(r)  Diekinsan  v.  Burrell,  L.  R.  1  Eq. 
337  ;  36  L.  J.  C.  371. 

(«)  J)e  Hoghton  v.  Money,  L.  R.  2  Ch. 
164. 

{t)  WiUon  V.  ShoH,  6  Hare,  366 ;  17 
L.  J.  C.  289. 

(tt)  JTtWiawwv.  iVoM^-o^,  SBing.  309; 
3T.  &  J.  129. 

{x)  Ter  cur,  Stanley  v.  Jones,  7  Blng. 
377;  Harrington  v.  Long,  2  M.  &  K. 
590  ;  Hunter  v.  Daniel,  4  Hare,  420 ;  14 
L.  J.  C.  194. 


(^)  Coleridge,  C.  J.|  Bradlaugk  y. 
Newdigate,  11  Q.  B.  D.  11  ;  52  L.  J. 
Q.  B.  458. 

(z)  Findon  v.  Parker,  11  M.  &  W.  676 ; 
12  L.  J.  Ex.  444. 

(a)  Plating  Co.  v.  Farquhareon,  supra, 

{h)  Guy  V.  Churchill,  supra. 

{c)   Wallis  V.  Portland,  3  Ves.  600. 

[d)  Hutley  v.  Hutley,  L.  R.  8  Q.  B. 
112;  42  L.J.  Q.  B.  62. 

ie)  Hutley  v.  Hutley,  supra. 

If)  See  Elhorough  v.  Ayres,  L.  R.  IT) 
Eq.  367  ;  39  L.  J.  C.  601. 
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for  libel,  himself  nominating  the  solicitor  besides  finding  the  Chap.  IV. 
funds  (ff).  But  in  a  subsequent  ease,  in  which  Alabaster  v. 
Harness  {g)  was  not  cited,  it  was  held  that  an  incorporated  nursing 
association  which  employed  a  member  of  the  association  as  editor 
of  a  newspaper,  was  entitled  to  undertake  the  defence  of  an  action 
for  Hbel  brought  against  the  editor,  although  it  nominated  the 
solicitor  besides  finding  the  funds  {h).  And  it  has  been  held  that 
the  motive  of  ^*  charity  '^  is  a  defence  to  an  action  for  maintenance ; 
though  there  was  in  fact  no  reasonable  or  probable  cause  for  the 
proceedings  (t). 

The  purchase  by  a  solicitor  from  his  client  of  an  interest  in  a  Purchase  by 
pending  suit  is  voidable  by  the  client  by  reason  of  the  fiduciary  ^^!^^ 
relation  of  the  solicitor  (A;).  A  stipulation  by  the  solicitor  in  a  suit. 
suit  for  x>ayment  of  a  certain  sum  of  money  if  successful,  or  of  a 
percentage  upon  the  amount  of  the  property  recovered,  besides  his 
costs,  is  illegal  and  void  (/).  But  he  may  take  security  upon  the 
subject  of  suit  for  his  advances  and  services  in  the  prosecution  of 
the  suit,  but  not  for  anything  in  the  nature  of  a  bonus  beyond  the 
taxed  oosts(m).  By  the  Solicitors  Act,  1870  (33  &  34  Vict. 
0.  28),  a  solicitor  may  make  an  agreement  in  writing  with  his  client 
respecting  payment  for  his  services,  subject  to  the  allowance  of  the 
taxing  officer  of  the  court ;  and  with  express  exception  of  any  pur- 
chase of  the  interest  of  his  client  in  any  suit  or  action,  and  of  any 
agreement  stipulating  for  payment  only  in  the  event  of  success  (n). 
An  agreement  by  the  solicitor  not  to  charge  any  costs  is  not  within 
the  Act,  and  may  be  made  without  writing  {o). 

Contracts  operating  in  restraint  of  trade  are  illegal  at  common  Agreementa 
law ;  unless  the  restraiat  is  within  reasonable  limits,  having  regard  ^  !!*?*^* 
to  the  interests  of  the  parties  {p).    In  contracts  for  the  sale  of  a 
goodwill,  or  for  the  formation  or  dissolution  of  a  partnership,  or  for 
the  employment  of  an  agent  or  servant,  in  a  particular  trade  or 


(^)  Alabaster  Y,  SameWy  (1895)  1  Q.  B. 
339  ;  64  L.  J.  Q.  B.  76. 

(A)  Breay  v.  Royal  British  Nurses  Ass,, 
^1897)  2  Ch.  272  ;  66  L.  J.  0.  687. 

(t)  Harris  v.  Brisco,  17  Q.  B.  D.  604 ; 
65  li.  J.  Q.  B.  423. 

(Ar)  Wood  V.  Bawnes,  18  Ves.  120; 
Simpson  y.  Lamb,  7  £.  &  B.  84  ;  26 
L.  J.  Q.  B.  121.  See  Kniyhty,  Botcyer, 
2  De  a.  &  J.  421  ;  27  L.  J.  C.  628  ; 
Davis  v.  Freethy,  24  Q.  B.  D.  619 ;  69 
li.  J.  Q.  B.  318. 


(/)  Barle  v.  Hoptcoody  9  C.  B.  N.  8. 
666;  30  L.  J.  C.  P.  217;  Pittcey.  Beattie, 
32  L.  J.  C.  734. 

(m)  Anderson  v.  Rateliffe,  E.  B.  &  E. 
819;  29  L.J.  Q.  B.  128. 

(ti)  ^oeposi,  p.  622 ;  Re  Attorneys  Act, 
1  C.  D.  673  ;  45  L.  J.  C.  47. 

(o)  Jennings  y.  Johnson,  L.  K.  8  C.  P. 
425. 

(p)  Bavies  y.  Bavies,  86  C.  D.  369; 
66  L.  J.  C.  962. 
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THE  MATTER  OF  CONTEACTS, 


Pabt  III. 


Limits  of 
restaraiut. 

In  space. 


business/stipulationfl  maybe  made  to  restrain  a  party  from  trading 
within  such  limits  as  are  reasonably  required  for  the  protection  of 
the  interest  of  the  other  party ;  but  any  restraint  of  trade  exceed- 
ing such  limits  is  illegal  and  void  {q).  Upon  the  sale  of  the  good- 
will of  a  trade,  in  the  absence  of  express  stipulation,  there  is  no 
implied  restraint  against  the  seller  carrying  on  a  similar  trade  and 
dealing  with  the  former  customers,  but  he  must  not  solicit  such 
customers  in  the  ordinary  way  of  business  (/•).  And  upon  a  com- 
pulsory sale  of  a  trade  or  business  in  bankruptcy,  there  is  no 
implied  restraint  against  the  bankrupt  carrying  on  a  similar  trade 
or  soliciting  his  former  customers  («).  Upon  the  dissolution  of  a 
partnership  where  the  goodwill  is  left  with  the  continuing  partners, 
there  is  no  implied  restraint  against  the  retired  partner  continuing 
to  trade,  but  he  must  not  solicit  former  customers  of  the  firm  {t). 
Upon  the  same  principle  in  the  employment  of  an  agent  or  servant 
there  is  no  implied  stipulation  against  his  carrying  on  the  same 
trade  or  business  on  his  own  account  after  the  termination  of  his 
employment,  but  he  must  not  do  anything  inconsistent  with  the 
employment  {u). 

An  agreement  in  restraint  of  trade  is  bad  unless  reasonable,  but 
may  be  made  reasonable  by  limitations  of  time  or  space  ;  and  in 
determining  whether  the  restraint  is  reasonable  or  not  regard  must 
be  had  to  all  the  circumstances  of  the  case  (x).  There  is  no  pre- 
simiption  that  an  c^eement  in  restraint  of  trade  is  bad,  but  the 
court  must  construe  the  provision  as  it  does  any  other,  and  deter- 
mine upon  a  fair  construction  whether  it  is  reasonable  or  un- 
reasonable in  point  of  law  (y).  Although  a  person  cannot  bind 
himself  to  an  unreasonable  restraint  of  trade,  yet  if  he  submits  to 
the  restraint  stipulated  for  as  the  consideration  for  a  promise  to 
pay  an  annuity,  he  may  claim  payment  whether  the  restraint  be 
reasonable  or  imreasonable  (z).  If  a  restraint  be  limited  in  point 
of  time  it  is  not  necessarily  bad  if  unlimited  in  space,  if  otherwise 


{q)  Mitchell  ▼.  Reynoldty  1  P.  Wms. 
181  ;  1  Sm.  L.  C.  391. 

(r)  Trego  v.  Uunt,  (1896)  A.  C.  7  ;  66 
Lt,  J.  G.  1. 

(#)  Walko'  V.  Mottram,  19  C.  D.  366 ; 
61  L.  J.  C.  108. 

(0  Leggott  v.  Barrett,  16  0.  D.  306 ; 
61  L.  J.  C.  90  ;  Daivson  v.  Beeson,  22 
G.  D.  604  ;  Jennings  v.  Jennings,  (1898) 
1  Gh.  378  ;  67  L.  J.  G.  190  ;  GiUingham 
T.  Beddow,  (1900)  2  Gh.  242  ;  69  L.  J.  G. 
527. 


(«)  Be  Irish,  40  G.  D.  49  ;  68  L.  J.  G. 
279 ;  Bobb  v.  Green,  (1896)  2  Q.  B.  315 ; 
64  L.  J.  Q.  B.  693. 

(x)  Mitchell  v.  Begnolds,  1  P.  Wms. 
181  ;  1  Sm.  L.  G.  391 ;  Badische  Anilin 
Fabrik  v.  Schoit,  (1892)  3  Gh.  447 ;  61 
L.  J.  G.  698. 

(y)  Mills  V.  Dunham,  (1891)  1  Gh. 
676  ;  60  L.  J.  G.  362  ;  Haynes  v.  Doman, 
(1899)  2  Ch.  13 ;  68  L.  J.  G.  419. 

(z)  Bishop  T.  Kitehin,  38  L.  J.  Q.  B. 
20. 
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leasonable  (a) ;  and  provisions  respecting  limits  of  space  may  be     Chap,  iv. 

Beverable,  and  be  held  good  as  regards  reasonable,  and  bad  as 

regards  unreasonable  limits  (b). — ^A  restraint,  reasonably  limited  in  In  time. 

space,  may  be  unlimited  in  time,  and  may  continue  during  the  life 

of  either  party,  though  the  party  trading  ceases  to  carry  on  the 

business ;  for  the  continuance  of  the  restraint  may  be  necessary  in 

order  to  secure  to  him  or  to  his  representatives  the  full  value  of  the 

business  by   sale;  but  the  restraint  is  construed   as  continuing 

during  the   life  of  the  party  restrained,  unless  a   certain  limit 

is  expressed  (c).     But  where  the  question  is  whether  the  restraint 

is  reasonable  or  not  in  space,  the  duration  of  time  may  be  an 

important  consideration;  for  there  may  be  degrees  of  restriction 

which  are  unreasonable  or  not,  according  to  the  time  limited  for 

their  continuance  (c?). — A  doctrine  formerly  prevailed  that   the  Conwderation 

restraint  must  not  only  be  reasonably  limited,  but  must  also  be  *^  '^^ 

compensated  by  a  consideration  adequate  in  value  to  the  restraint 

imposed ;  but  it  is  now  held  with  such  contracts,  as  with  all  others, 

that,  provided  there  is  a  legally  valid  consideration,  the  value  or 

adequacy  is  left  to  the  agreement  of  the  parties,  and  cannot  be 

inquired  into  by  the  court  (<?).     Where  the  contract  is  partly  in 

writing  and  partly  verbal,  the  consideration  may  be  supplied  by 

parol  evidence  (/).     The  mere  engagement  at  wages  or  the  con- 

tmuance  of  a  person  in  service,  though  determinable  at  the  notice 

or  will  of  the  employer,  is  a  sufficient  consideration  for  a  reasonable 

restraint   against  exercising  the  same  trade   on  his  own  account 

after  dismissal  (jg).    An  engagement  to  serve  exclusively,  without 

an  undertaking  to  employ  or  employment  in  fact,  is  void  for  want 

of  any  consideration  (h).     So  the  entering  into  a  partnership  is 

alone  sufficient  consideration  for  the  restraint  of  a  partner  carrying 

on  the  same  business  after  a  dissolution  of  the  partnership  (i). 


(a)  SousUlon  v.  Romillon^  14  C.  D 
351  ;  49  L.  J.  0.  338 ;  Nordetifeldt  v 
Maxim  Nordenfeldt  Co.,  (1894)  A.  0.  635 
63  L.  J.  C.  908. 

{b)  Friee  y.  Green,  16  M.  &  W.  346 
16  L.  J.  Ex.  108  ;  Buboiosky  v.  Goldstein 
(1896)  1  Q.  B.  478  ;  65  L.  J.  Q.  B.  397 
Hoffnes  y.  Donian,  supra. 

(e)  Hitchcock  v.  Coker,  6  A.  &  E.  438 
Elves  V.  Crofts,  10  C.  B.  241 ;  19  L.  J 
G.  P.   385 ;   Haynes  v.   Dotnan,  supra 
See  Games  v.  Nisbett,  7  H.  &  N.  778 
31  L.  J.  Ex.  273. 

(rf)  Tindaly  C.  J.,  Proctor  v.  Sargent, 
2  Han.  &  G.  33  ;  lOli.  J.  0.  P.  34. 


(c)  Hitcheoek  v.  Coker,  6  A.  &  E.  438  ; 

6  L.  J.  Ex.  266 ;  Clarkson  v.  Edge,  33 
Beav.  227  ;  33  L.  J.  0.  443. 

(/)  Cooper  V.  SouthgaU,  63  L.  J.  Q.  B. 
670. 

{g)  Hitchcock  v.  Coker,  supra  ;  Mumford 
V.  Gething,  7  C.  B.  N.  S.  305 ;  29  L.  J.  0. 
105  ;  Gravely  v.  Barnard,  L.  R.  18  Eq. 
518;  43  L.  J.  C.  659;  MiddleUm  y. 
Brown,  47  L.  J.  0.  41 U 

(A)  Young  y,  Timmins,  I  Cr.  &  J,  331 ; 
Sgkes  y.  Bixon,  9  A.  &  E.  693;  8 
L.  J.  Ex.  102. 

(t)  Leighton  y.  Wales,  3  M.  &  W.  646  ; 

7  L.  J.  Ex.  146. 
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Pabt  m. 

Beasunable 
restraints. 


It  is  a  question  for  the  court  to  determine  upon  the  facts  of  each 
case  whether  the  restraint  is  reasonable  or  not,  and  evidence  of 
persons  in  the  trade  as  to  the  reasonableness  or  unreasonableness  of 
the  contract  is  inadmissible  (A) ;  and  the  burden  of  proof  lies  upon 
the  party  who  asserts  that  the  restraint  which  he  has  contracted  to 
submit  to  is  unreasonable  (/).  Prinid  facie^  all  contracts  are  made 
with  respect  to  the  state  of  circumstances  existing  or  contemplated 
at  the  date  when  they  are  entered  into,  and  this  principle  is  equally 
applicable  to  contracts  in  restraint  of  trade  (w).  The  trend  of 
modem  decisions  is  to  give  effect  to  agreements  in  restraint  of 
trade  which  would  formerly  have  been  held  void  (//).  From  the 
more  recent  decisions  (o)  the  following  cases  have  been  chosen  as 
exemplifying  the  considerations  upon  which  the  court  acts  in  decid- 
ing whether  the  restraint  is  void  or  enforceable  :  In  the  case  of  the 
sale  of  a  secret  process  for  the  manufacture  of  a  substitute  for 
leather,  against  carrying  on  directly  or  indirectly  business  in 
competition  with  the  purchaser  in  Europe,  was  held  good  (/>) ; 
in  the  case  of  a  patentee  and  manufacturer  of  guns  and  munitions 
of  war,  a  covenant  that  he  would  not  for  twenty-five  years,  except 
on  behalf  of  the  purchaser,  engage  in  the  business  of  a  manu- 
facturer of  guns  and  ammunition,  was  held  good  (9) ;  in  the  case 
of  manufacturers  of  champagne  not  to  be  concerned  in  the  cham- 
pagne trade  for  ten  years,  was  held  good  (r) ;  a  rule  that  no 
member  of  an  association  of  masters  should  employ  former  servants 
of  other  masters  until  after  the  expiration  of  two  years  from  the 
determination  of  the  contract  of  service  without  the  consent  in 
vmting  of  the  former  master,  was  held  bad  («) ;  a  covenant  to  ship 
and  unship  goods  at  a  particular  dock,  and  in  default  to  pay  the 
charges  which  would  have  been  payable  to  the  dock  company,  was 
held  good  (f) ;  an  agreement  by  a  derk  and  book-keeper  to  an 
importer  of  oils  and  drugs  and  agent  for  the  sale  of  machines  for 


(A;)  HaynetY.  Doman,  (1S99}  2  Ch.  13 ; 
68  L.  J.  C.  419. 

(0  Tallit  V,  TalUsy  1  E.  &  B.  391 ;  22 
L.  J.  Q.  B.  185 ;  Sousilhn  v.  JRotisilhtif 
14  0.  D.  361 ;  49  L.  J.  C.  338. 

(m)  Duhowtky  y.  Ooldtteifiy  (1896)  1 
Q.  B.  478  ;  65  L.  J.  Q.  B.  397 ;  MilU 
V.  Dunham,  (1891)  1  Ch.  676  ;  60  L.  J.  C. 
362. 

(«)  See  Nordenfeldt  v.  Maxim  Norden- 
fddt  Co.,  (1894)  A.  C.  535;  63  L.  J.  0. 
908. 

(o)  See  list  of  earlier  cases  in  tabular 


form  in  the  note  to  Avery  y.  Langford, 
Kay,  667. 

(p)  Leather  Cloth  Co,  y.  Lortont,  L.  R. 
9  Eq.  345 ;  39  L.  J.  C.  86. 

(q)  Nordenfeldt  y.  Maxim  Nordenfeldt 
Co.,  supra, 

(r)  JRousiUon  y.   Roiuillon,    14   0.   D. 
361;  49  L.J.  C.  338. 

(e)  Mineral  IFater  Society  y.  Booth,  36 
0.  D.  465. 

(t)  Taff  Vale  Ry,  v.  Macnabb,  L.  R.  6 
H.  L  169  ;  42  L.  J,  Q.  B.  153. 
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the  soap  and  perf  ornery  trades  "  not  to  accept  another  situation  as     Qr^'TV' 
clerk  or  agent,  nor  to  establish  himself  within  a  radius  of  fifteen 
miles  from  the  Royal  Exchange  "  without  the  written  permission  of 
the  plaintiff  for  a  period  of  three  years  after  leaving  the  plaintifi's 
service,  with  a  proviso  that  such  permission  should  not  be  withheld 
if  it  could  be  proved  to  the  satisfaction  of  the  plaintifi  that  the 
situation  sought,  or  the  business  established,  was  not  for  the  sale  of 
the  same  class  of  goods  as  those  of  the  plaiutiff,  was  held  bad  {u) ; 
by  a  clerk  to  agents  and  commission  merchants  not  for  five  years 
after  the  determination  of  the  service  to  engage  ^'  in  any  trade  or 
biisiness  in  the  United  Kingdom  in  connection  with  any  goods  of 
continentcd  manufacture  which  "  the  plaintiffs  "  should  have  dealt 
in  at  any  time  previously  to  "  the  determination  of  the  contract 
for  service,  was  held  good  (x).    And  a  similar  decision  was  come  to 
in  a  ease  where  the  traveller  to  a  firm  of  antiseptic  manufacturers 
agreed  not  "  to  call  upon,  or  directly  or  indirectly  solicit  orders 
from,  or  in  any  way  deal  or  transact  business  with  "  customers  of 
the  plaintiffs,  the  covenant  being  read  as  restricted  to  competing 
businesses  (y).     So  where  a  milk  carrier  agreed  that  he  would  not 
during  the  continuance  of  the  service  or  at  any  time  thereafter 
serve,  for  his  own  benefit  or  the  benefit  of  any  other  person,  or 
solicit  or  in  any  way  interfere  with  any  of  the  customers  who 
should  at  any  time  be  served  by  the  plaintiff  in  his  business,  the 
agreement  was  held  severable  and  good  as  to  persons  who  were 
customers  of  the  plaintiff  during  the  employment  of  the  defendant 
by  the  plaintiff  (s).     So  where  the  clerk  and  foreman  of  hay  and 
straw  merchants  who  did  a  large  business  in  the  United  Kingdom, 
France,  Belgium,  Holland,  and  Canada,  agreed  that  he  would  not 
within  twelve  months  after  the  determination  of  his  employment, 
carry  on  business  of  a  hay  and  straw  merchant,  or  enter  the  service 
of,  or  act  as  agent  for,  any  person  in  that  trade  in  any  of  the 
before-named  countries,  the  undertaking  was  held  good  (a).     So 
an  agreement  by  a  clerk  to  hardware  manufacturers  not  to  work 
for  anybody  carrying  on  a  business  similar  to  that  of  his  em- 
ployers within  a  radius  of  twenty-five  miles  from  his  employers' 
works,  was  held  good  (J).     The  test  in  each  case  being  whether 

{u)  Perls  Y.  Saalfeld,  (1892)  2  Ch,  149 ;  {z)  Dubowaki/  y,    GoldsUiny    (1896)    1 

61  L.  J.  C.  409.  Q.  B.  478  ;  66  L.  J.  Q.  B.  397. 

(a:)  MoenUk  v.  Fmettre,  61  L.  J.  0.  («)   Underwood  v.  Barker,  (1899)  1  Ch. 

737.  300  ;  68  L.  J.  C.  201. 

(y)  Milh  V.   Dwnham,   (1891)   1    Ch.  {b)  Saynes  r.  Daman,  (1899)  2  Ch.  13  ; 

576 ;  60  L.  J.  C.  362.  68  L.  J.  O.  419. 
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Measure  of 
distance. 


Part  III.  the  prohibition  is  or  is  not  restricted  to  a  competing  business  (c). 
— A  covenant  by  the  lessor  of  a  brewery  that  he  would  not  during 
the  demise  carry  on  the  business  of  a  brewer  elsewhere  or  in  any 
manner  was  held  unreasonable  (d).  A  covenant  by  the  purchaser 
or  by  the  lessee  of  a  public-house  against  buying  beer  of  any  other 
person  than  the  vendor  or  lessor  is  held  reasonable  and  valid  (e). 
And  covenants  in  leases  restrictive  of  any  kind  of  trading  upon 
the  demised  premises  are  legal,  for  the  protection  of  the  property 
from  nuisance  and  deterioration  (/)• 

The  limits  of  distance  are  presumptively  to  be  measured  in  a 
straight  line,  as  upon  a  map;  and  not  along  the  practicable 
routes  (g).  An  express  provision  that  the  distance  should  be 
measured  "  by  the  usual  streets  or  ways  of  approach,"  was  con- 
strued as  meaning  by  any  of  the  usual  public  ways  and  not  only 
the  most  frequented  ways  (h). 

If  the  restraint  can  be  construed  divisibly  as  to  the  limits,  it 
may  be  valid  so  far  as  they  are  reasonable,  though  void  for  the 
excess  (t).  A  restraint  against  practising  in  London,  or  in  any 
place  in  England  or  Scotland  where  the  employer  might  have  been 
practising,  was  held  good  as  to  London,  but  void  as  to  the  rest  (k). 
And  a  covenant  not  to  exercise  a  trade  within  the  cities  of  London 
or  Westminster,  or  within  600  miles  of  the  same,  was  construed 
divisibly  and  held  good  as  to  London  and  "Westminster  only  (/). 
Upon  the  same  principle  a  covenant  by  the  articled  clerk  to  a 
solicitor,  not  to  act  for  any  person  who  had  already  been  or  who 
thereafter  should  become  a  client  of  the  solicitor,  was  held  to  be 
unreasonably  large ;  but  valid  as  to  persons  who  were  clients  before 
and  during  the  clerk's  articles  (m).  A  restraint  against  carrying  on 
"  any  business  whatever  "  cannot  be  construed  divisibly  with  reference 
to  .the  particular  business  to  be  protected,  and  was  held  wholly 
void(«).  A  covenant  by  a  partner,  "  to  retire  from  the  partner- 
ship and,  so  far  as  the  law  allows,  from  the  business,"  was  construed 


Restraint 

partly 

unreasonable. 


(e)  Ehrmann  v.  Bartholomew ,  (1898)  1 
Ch.  671 ;  67  L.  J.  C.  319. 

(d)  Hinde  v.  Oray,  1  Man.  k  G.  195 ; 
9  L.  J.  C.  P.  263. 

(<f)  Catt  V.  ToM%  L.  R.  4  Oh.  654  ; 
38  L.  J.  C.  665. 

(/)  Seej9M^  Pt.  VI.,  Chap.  III. 

Q)  Moufet  V.  Cole,  L.  R.  8  Ex.  32  ; 
42  L.  J.  Ex.  8  ;  Duignan  v.  Walker^ 
Johns.  446 ;  28  L.  J.  C.  867. 

(A)  Atkynt  v.  Kinnier,  4  Ex.  776 ;  19 
L.  J.  Ex.  132. 


(0  Hayne*  v.  Boman,  (1899)  2  Ch.  13 ; 
68  L.  J.  C.  419  ;  Uogen  y.  Maddoeki, 
(1892)  3  Ch.  346 ;  62  L.  J.  C.  219. 

(A)  Mallan  v.  May,  1 1  M.  &  W.  658 
13  L.  J.  Ex.  376. 

(/)  Price  V.  Oreen,  16  M.  &  W.  346 
16  L.  J.  Ex.  108. 

(w)  Nicholls  V.  Stretton,  10  Q.  B.  346 
7  Beav.  42 ;  Baifiee  ▼.  Geary,  35  C.  D. 
154  ;  66  L.  J.  C.  936. 

(n)  Baker  t.  Hedy&eock,  39  C.  D.  620 ; 
67  L.  J.  0.  889. 
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as  imposing  no  definite  restraint  and  therefore  void ;  there  being     Chap.  IV. 
no  limits  fixed  by  the  parties,  nor  any  fixed  by  law  (o). 

A  covenant  not  to  carry  on  a  trade  is  broken  by  acting  as  a  Breach  of 
journeyman  or  assistant  to  another  person  in  the  same  trade  (i?).  ^^  ""'^ ' 
A  covenant  by  the  vendor  of  a  medical  practice,  not  to  "  enter 
into  competition "  with  the  purchaser,  is  broken  by  attending  a 
former  patient  at  his  own  solicitation  (^).  The  selling  of  some 
articles  of  a  trade,  which  are  commonly  sold  in  another  trade,  in 
the  course  of  carrying  on  the  latter,  is  or  is  not  breach  of  a 
restraint  against  carrying  on  the  former  according  to  the  construc- 
tion to  be  put  upon  the  contract  (r). 

Combinations  of  workmen  for  the  purpose  of  restricting  the  free  Combinatioss 
disposal  of  labour  or  the  free  conduct  of  trade  are  illegal  at  com-  ?*  ^^^^f 
mon  law,  as  operating  in  restraint  of  trade.     They  "  cannot  create  of  trade, 
any  mutual  obligation  having  the  legal  effect  of  binding  each  other 
not  to  work,  or  not  to  employ  unless  upon  terms  allowed  by  the 
combination"  (»). — But   a   class  of  such  combinations  are  now  Trade 
recognized  and  regulated,  and  may  be  registered,  under  the  Trade  ^^ons. 
Union  Acts,  1871  and  1876  (34  &  35  Vict.  c.  31,  39  &  40  Vict. 
c.  22).     These  Acts  define  a  "  trade  union  "  ;  and  the  former  Act, 
8.   2,   exempts  any  member  of  such  trade  union  from  criminal 
prosecution  for  conspiracy  or  otherwise  (f).    By  the  Act,  1871,  s.  3, 
"  the  purposes  of  any  trade  union  shall  not,  by  reason  merely  that 
they  are  in  restraint  of  trade,  be  unlawful  so  as  to  render  void  or 
voidable  any  agreement  or  trust."     But  by  s.  4,  "  nothing  in  this 
Act  shall  enable  any  court  to  entertain  any  legal  proceeding  insti- 
tuted with  the  object  of  directly  enforcing,  or  recovering  damages 
for  the  breach   of    any  of   the  following    agreements "  ;    and 
certain  agreements  are  specified,  chiefly  of  a  kind  operating  in 
restraint  of  trade,  which  are  thus  taken  out  of  the  Act  and  remain 
as  at  common  law  (u). 


(o)  Davies  v.  Davies,  36  C.  D.  359  ;  56 
L.  J.  0.  962. 

{p)  Jones  y.  ffeavem^  4  G.  D.  636; 
Falmer  v.  Maliet,  36  C.  D.  411  ;  57  L.  J. 
C.  226. 

{q)  Rogers  v.  Brury^  57  L.  J.  C.  504. 

(r)  Stuart  v.  Dipioek,  43  C.  D.  313  ; 
69  L.  J.  C.  142  ;  Drew  ▼.  ^wy,  (1894) 

3  Ch.  25  ;  63  L.  J.  0.  547. 

{§)  Hazinen,  J.,  Farrer  y.  Chiey  L.  B. 

4  Q.  B.  612  ;  33  L.  J.  M.  C.  132.  See 
Hornbjf  y.  Cio£,  L.  B.  2  Q.  B.  153 ;  36 
L.  J.  M.  0.  43  ;  Siffby  y.  Cotmol,  14  C.  D. 


482  ;  49  L.  J.  C.  328  ;  Springhead  Spin- 
ning Co.  y.  SUey,  L.  R.  6  Eq.  551  ;  37 
L.  J.  C.  889  ;  Swaitte  v.  Wilson,  24  Q.  B. 
D.  252 ;  69  L.  J.  Q.  B.  76. 

{t)  See  Oihon  y.  Lawson,  (1891)  2  Q.  B. 
545  ;  61  L.  J.  M.  G.  9. 

(m)  Rigby  y.  Connoly  supra  ;  Duke  v. 
Littleboy,  49  L.  J.  G.  802  ;  Old  y.  Robson, 
59  L.  J.M.  G.  41 .  See  Wolfe  y.  MatheicH, 
21  G.  D.  194  ;  51  L.  J.  G.  833 ;  Striek 
y.  Swansea  Tin  Co,,  36  G.  D.  558  ;  57 
L.  J.  G.  438;  Crockery,  Knight,  (1892) 
1  Q.  B.  702 ;  61  L.  J.  Q.  B.  466. 
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Paet  III.         Upon  the  same  principle  a  combination  of  traders  for  purposes 


Combinations  operating  in  unreasonable  restraint  of  trade  is  illegal  and  void  :  as 
of  tradoTB.  q^  bye-law  or  rule  of  a  trading  corporation  imposing  restrictions 
upon  workmen  in  the  trade  {ar) ;  or  restraining  sale  of  goods  except 
to  members  of  the  corporation  (t/) ;  or  restraining  the  employment 
of  persons  leaving  the  service  of  members  without  their  con- 
sent (s) ;  and  a  bond  entered  into  by  the  millowners  of  a  district, 
conditioned  to  carry  on  their  works,  in  regard  to  wages  and  the 
engaging  of  workmen  and  the  times  of  work,  according  to  the 
resolutions  of  a  majority  of  their  number,  was  held  void  {a).  But 
a  combination  of  traders  for  the  purpose  of  sharing  the  trade 
equally  and  avoiding  competition  between  themselves,  is  valid ; 
unless  accompanied  with  unreasonable  restraints  upon  the 
parties  (b).  A  combination  of  quarry  owners,  for  one  to  tender 
for  a  contract  and  to  buy  the  stone  from  the  others,  who  were  not 
to  compete  witli  his  tender,  was  held  valid ;  and  one  of  them  who 
tendered  in  breach  of  the  agreement  was  restrained  by  injunc- 
tion (c) ;  and  a  combination  of  shipowners  to  give  special  advan- 
tages to  shippers  who  dealt  with  them  exclusively,  and  to  charge 
freights  below  other  shipowners  for  the  purpose  of  excluding  com- 
petition, whether  or  not  invalid  as  between  the  members,  was  held 
to  give  no  cause  of  action  for  the  loss  sustained  by  a  competing 
shipowner  (d). 
Statutory  In  many  professions  and  trades  restrictions  and  regulations 

regSkSwis^f  affecting  contracts  are  imposed  by  statutes,  as  to  the  qualifications 
professions       of  persons  and  the  conduct  of  business : — ^By  the  Solicitors  Acts,  a 

and  tradAs  v  / 

Solicitors         solicitor  is  required  to  be  duly  admitted  and  enrolled,  and  to  have 
Acts.  a  stamped  certificate,  as  conditions  of  acting  as  a  solicitor  (e).    And 

by  the  Solicitors  Act,  1874  (37  &  38  Vict.  c.  C8),  s.  12,  it  is  provided 
that,  "  no  costs,  fee,  reward,  or  disbursement  on  account  of  any  act 
or  proceeding  done  or  taken  by  any  person  who  acts  as  an  attorney 
or  solicitor,  without  being  duly  qualified  so  to  act,  shall  be  recover- 
able in  any  action,  suit,  or  matter  by  any  person  or  persons  whom- 


{x)  Tailors  oflpttcich  ease,  11  Co.  63.  (e)  Jones  v.  Norlh,  L.  R.  19  Eq.  426 ; 

(v)  Gunmakeri    Co.   v.   Fell,  "WiUes,  44  I*-  J-  C.  388. 

384.  (rf)  Mogul  Co.  t.  Maegregor,  (1892)  A. 

{z)  Mmeral  Water  Society  v.  Booth,  36  ^'^JS  ^  b%  \^:^^'^;.^^\^  ^  ^4  Vict. 

^'^'  *^^-                   •           ^    ^  c.  127;  33  &  34  Vict.  c.   65 ;  37  &  38 

(a)  Hilton  v.  Eckersley,  6  E.  &  B.  66  ;  vict.  c.  68  ;  61  &  62  Vict.  c.  66.     See 

26  L.  J.  Q.  B.  199.  Exp.  Brunswick,  4  Ex.  492 ;  19  L.  J.  Ex. 

(*)  Collins  V.  Locke,  4  Ap.  Ca.  674  ;  48  12 ;  Re  Horton,   8   Q.   B.   D.   434  ;  61 

L.  J.  P.  0.  68.  L.  J.  Q.  B.  309. 
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Boever"(/).  By  this  enaotment  the  client  who  retained  the  Chap.  IV. 
fiolicitor  is  also  deprived  of  his  remedy  for  costs,  though  he  had  no 
notice  of  the  disqualification  (g). — By  the  Solicitors  Act,  1870,  s.  4, 
a  solicitor  may  make  an  agreement  in  writing  for  the  payment  of 
services  and  disbursements  as  solicitor,  subject,  as  to  business  in 
any  suit  or  action,  to  allowance  by  the  taxing  officer  of  the 
court;  and  with  a  saving,  sect.  11,  of  purchases  by  a  solicitor  of 
the  interests  of  his  client  in  any  suit,  and  of  agreements  for  pay- 
ment only  in  the  event  of  success  in  a  suit.  The  direction  as  to 
writing  is  a  condition  to  the  validity  of  the  agreement  (A) ;  but 
an  agreement  not  to  charge  anything  for  costs  need  not  be  in 
writing  («j.  The  agreement  may  be  enforced  by  the  solicitor,  if  it 
is  signed  by  the  client,  and  it  is  not  necessary  that  it  should  also  be 
signed  by  the  solicitor  (k).  And  by  the  same  Act,  sect.  16,  a 
solicitor  may  take  security  from  his  client  for  future  fees,  charges 
and  disbursements.  The  Solicitors'  Remuneration  Act,  1881,  s.  8, 
enables  a  solicitor  and  client  to  agree  respecting  remuneration  in 
non-contentious  business,  and  the  section  expressly  provides  that 
the  agreement  must  be  in  writing  signed  by  the  party  to  be  bound 
thereby  or  his  agent  in  that  behalf  (/). 

By  the  Medical  Act,  1858,  s.  32,  "  no  person  shall  be  entitled  to  Medical  Acts, 
recover  any  charge  in  any  court  of  law  for  any  medical  or  surgical 
advice,  attendance,  or  for  the  performance  of  any  operation,  or  for 
any  medicine  which  he  shall  have  both  prescribed  and  supplied, 
unless  he  shall  prove  upon  the  trial  that  he  is  registered  under  this 
Act."  And  he  must  prove  not  only  that  he  is  registered  at  the 
time  of  the  trial,  but  also  that  he  was  registered  when  the  charge 
accrued  (fu) .  This  section  applies  to  a  charge  for  medical  atten- 
dance on  third  parties  upon  an  undertaking  or  guarantee  for 
payment ;  but  not  to  a  charge  by  an  unregistered  assistant  against 
his  employer  for  his  services ;  and  it  applies  to  a  foreigner  practis- 
ing in  this  country  (»).  An  unregistered  person  may  engage 
registered  persons  to  practise  medicine ;    but  he  cannot  engage 


(/)  See  Verlander  v.  EddolU,  61  L.  J.  63  L.  J.  Q.  B.   187 ;  Re  7.  H.  Jones, 

Q.  B.  55.  (1896)  2  Ch.  719  ;  64  L.  J.  C.  832. 

G,)  IV'^'^f'^^^f^^y^^^^^  (t)  Re  Trape,  (1893)   2   Ch.   284;  62 

I     '.     A«T    T   O   iTfid       '  -L.Z.Q.  473;  Re  Baylis,  (1896)  2  Ch. 

""rr^f  i'w/^0•  a  107;65L.J.C.612. 

L.  J.  C.  948.  W  -^^'«<*»  ^-  ^omeleyy  L.  R.  10  Q.  B. 

(i)  Jennings  v.  Johnson,  L.  R.  8  C.  P.  66 ;  44  L.  J.  Q.  B.  22. 

426.  («)  De  la  Rosa  v.  Prieto,  16  C.  B.  K.  S. 

(k)  Re  Thompson,  (1894)  1  Q.  B.  462  ;  678  ;  33  L.  J.  C.  P.  262. 
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Past  III.  registered  persons  to  assist  himself  in  practising  medioine ;  nor  can 
a  registered  person  engage  unregistered  persons  to  practise  medi- 
cine {o). — By  the  Medical  Act,  1886,  s.  6j  "a  registered  medical 
practitioner  shall  be  entitled  to  practise  medicine,  surgery,  and 
midwifery  in  the  United  Eangdom  and  (subject  to  any  local  law) 
in  any  other  part  of  Her  Majesty's  dominions  and  to  recover  any 
expenses,  charges  or  fees ; "  imless  he  is  a  fellow  of  a  college  of 
physicians,  the  fellows  of  which  are  prohibited  by  bye-law  from  re- 
covering at  law  their  expenses,  charges  or  fees  ;  in  which  case  such 
bye-law,  so  long  as  it  is  in  force,  may  be  pleaded  in  bar  of  any  legal 
proceedings.  Before  these  Acts  a  physician  was  presumed  by  custom 
to  make  no  charge  for  his  services,  and  his  fees  were  presumptively 
gratuitous;  but  he  was  not  precluded  by  law  or  custom  from  making 
a  legal  contract  for  payment  {p),  A  physician  is  now  entitled  to 
recover  his  expenses,  charges  and  fees  under  the  above  Act ;  subject 

Apothecaries  to  a  bye-law  of  a  college  to  the  contrary  (q). — By  the  Apothecaries 
Act  (55  GFeo.  3,  c.  194),  s.  14,  no  person  can  practise  as  an  apothe- 
cary without  a  certificate  from  the  Apothecaries  Company ;  and  by 
sect.  21,  "  No  apothecary  shall  be  allowed  to  recover  any  charges 
claimed  by  him  in  any  court  of  law,  unless  such  apothecary  shall 
prove  on  the  trial  that  he  has  obtained  a  certificate  to  practise." 
The  Medical  Act  does  not  repeal  this  Act,  nor  dispense  with  the 
certificate  required  by  it  (r).     And  the  qualification  must  exist  at 

Pharmacy  the  time  of  the  services  rendered  («). — ^By  the  Pharmacy  Act, 
1868,  8.  1,  it  is  unlawful  under  a  penalty  for  any  person  to  sell  or 
dispense  poisons,  or  to  cwsume  the  title  of  chemist  or  druggist,  un- 
less such  person  shall  be  a  pharmaceutical  chemist  registered  under 
the  Act,  and  conform  to  such  regulations  as  to  the  keeping  and 
selling  poisons  as    may   be   prescribed    by  the  Pharmaceutical 

DentiatflAct.  Society  (^). — The  Dentists  Act,  1878,  and  the  Veterinary  Sur- 
geons Act,  1881,  contain  similar  provisions  against  the  recovery  of 
any  fee  or  charge  for  acting  in  those  professions,  imless  registered 
as  a  qualified  practitioner. 

Pawnhrokers        The  Pawnbrokers  Act,  1872,  defines  the  terms  '*  pawnbrokers  " 

Act. 

(o)  Daviet  v.  Makuna,  29  C.   D.   596 ;  (r)  Lcman  v.  Fletcher,  L.  R.  8  Q.  B. 

54  L.  J.  C.  1148  ;  Howarth  t.  BrearJey,       319  ;  42  L.  J.  Q.  B.  214. 
19  Q.  B.  D.  803  ;  66  L.  J.  Q.  B.  643.  {»)  Leman  v.  Houaeley,  tupra, 

(p)  Charley  v.  Bolcot.  4  T.  R.   317;  J^  fT^'^r^R^^  \JT^  ^Jt^^i^ 

Veiteh  V.  RtLell,  3  Q.  B.  928 ;  12  L.  J.  f'*'l  %  ^P;  ^»-  ^^T;  49  L    J    Q.  B. 

rj   T>    lo  736  ;  lempleman  v.  Traffordy  8  Q.  B.  D. 

^'  ^'  ^^'  397  ;  51  L.  J.  M.  C.  4  ;  Pharmac,  Society 

{q)  Gibbon  V.  Budd,  2  H.  &  C.  92 ;  32  y.  Wheeldon,  24  Q.  B.  D.  683  :  69  L.  J 

L.  J.  Ex.  182.  Q.  B.  400. 
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and  '^  pledges  "  for  the  purpose  of  the  Aot,  and  regulates  the  conduct  Chap.  IY. 
of  the  business,  the  contract  of  pawn,  the  redemption  of  pledges 
and  the  sale  of  unredeemed  pledges.  By  sect.  14,  "  a  pawnbroker 
shall  on  taking  a  pledge  in  pawn  give  to  the  pawner  a  pawn  ticket, 
and  shall  not  take  a  pledge  in  pawn  unless  the  pawner  takes  the 
pawn  ticket."  The  ticket  in  the  form  provided  in  the  schedule  to 
the  Act  contains  the  terms  of  the  contract.  By  sect.  24,  a  pawn- 
broker may  make  a  special  contract  in  respect  of  a  loan  of  above 
forty  shillings,  in  the  form  therein  provided.  The  pawnbroker  has 
the  right  at  common  law  of  recovering  the  deficiency  from  the 
borrower,  if  a  sale  of  the  pledge  produces  less  than  the  amount  of 
the  loan ;  which  right  is  not  impliedly  excluded  by  the  statutory 
contracts  («).  By  sect.  45,  penalties  are  imposed  on  offences 
against  the  Act ;  but  with  a  saving,  sect.  51,  of  the  validity  of 
contracts  of  pawn  and  other  contracts  of  the  pawnbroker  so 
offending. 

The  statute  24  Geo.  2,  o.  40,  s.  12,  "  for  restraining. the  retailing  Sale  of 
of  distilled  spirituous  liquors,"  provides,  sect.  1 2,  that  no  person  uquortu  "^ 
shall  sue  for  or  recover  any  debt  for  or  on  account  of  any  spirituous 
liquors,  unless  such  debt  shall  have  been  bond  fide  contracted  at  one 
time  to  the  amount  of  twenty  shillings  or  upwards  {x) ;  also  that  a 
retailer  of  spirituous  liquors  taking  a  pawn  or  pledge  for  a  debt  for 
spirituous  liquors  shall  be  liable  to  a  penalty ;  and  that  the  owner 
may  recover  the  pawn  as  if  it  had  never  been  pledged.  This 
enactment  was  repealed  by  25  &  26  Vict.  c.  38,  "  so  far  only  as 
relates  to  spirituous  liquors  sold  to  be  consumed  elsewhere  than  on 
the  premises  where  sold,  and  delivered  at  the  residence  of  the  pur- 
chaser thereof  in  quantities  not  less  at  any  time  than  a  reputed 
quart."  By  the  Ldoensing  Act,  1872,  s.  3,  "  no  person  shall  sell 
by  retail  any  intoxicating  liquor  without  being  duly  licensed  to  sell 
the  same,  or  at  any  place  where  he  is  not  authorised  by  his  licence 
to  sell  the  same."  And  by  the  County  Courts  Act,  1888,  s.  182, 
"  No  action  shall  be  maintainable  in  any  court  to  recover  any  debt 
in  respect  of  the  sale  of  any  ale,  porter,  beer,  cider,  or  perry  which 
was  consumed  on  the  premises  where  sold  or  supplied,  or  in  respect 
of  any  money  or  goods  lent  or  supplied,  or  of  any  security  given 
for  the  obtaining  of  any  such  ale,  porter,  beer,  cider  or  perry." 

The  statute  I  &  2  Will.  4,  c.  32,  s.  4,  prohibits  the  sale  of  game  Sale  of  game. 

(m)  Jones  T.  Marshall,  24  Q.  B.  D.  269  ;       ▼.  Gillmore,  3  Taunt.  226.     See  PkUpott 
69  L.  J.  Q.  B.  123.  y.  Jones,  2  A.  &  E.  41  ;  4  L.  J.  E.  B. 

(x)  Hughes  y.  Done,  1  Q.  B.  294 ;  Scoit      66. 
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Past  in. 


Coal. 


Bread. 


Printing. 


Wages. 


birds  after  ten  days  from  the  day  when  it  becomes  unlawful  to  kill 
such  game.  And  sect.  2d  prohibits  the  selling  of  game  without  a 
licence  or  certificate,  or  the  selling  with  a  certificate  to  an  unlicensed 
person.  The  Act  does  not  apply  to  live  game  {y) ;  nor  to  game 
birds  killed  abroad  (s).  The  Ground  Game  Act,  1880,  provides, 
sect.  1,  that  ^^  every  occupier  of  land  shall  have,  as  incident  to  and 
inseparable  from  the  occupation  of  the  land,  the  right  to  kill  and 
take  ground  game  thereon  "  ;  and  sect.  3,  that  "  every  agreement, 
condition  or  arrangement  which  purports  to  divest  or  alienate  the 
right  of  the  occupier  as  declared  given  and  reserved  to  him  by  this 
Act,"  shall  be  void. — The  Weights  and  Measures  Act,  1889, 
enacts,  sect.  20,  that  "  all  coal  shall  be  sold  by  weight  only  '* 
except  as  therein  provided;  and  sect.  21,  that  the  seller  shall 
deliver  a  weight  ticket  in  the  form  in  the  schedule  to  the  Act  with 
any  quantity  of  coal  exceeding  two  hundredweight  delivered  to  a 
purchaser.  The  seller  cannot  recover  the  price  of  coals  sold  in 
violation  of  the  statute  (a). — The  statute  6  &  7  Will.  4,  c.  37,  s.  4, 
prohibits  the  sale  of  bread  in  any  other  manner  than  by  weight, 
with  a  proviso  excepting  fancy  bread  (6). — The  Act  32  &  33  Vict. 
0.  24,  re-enacting  2  &  3  Vict.  c.  12,  s.  2,  prohibits  the  printing  and 
the  publishing  of  any  paper  or  book,  on  which  the  name  and  abode 
of  the  printer  shall  not  be  printed ;  and  no  action  will  lie  to  recover 
the  price  of  such  printing  (c). 

Contracts  for  the  payment  of  wages  otherwise  than  in  money 
are  rendered  void  by  the  Truck  Act,  1837.  This  statute  was 
extended  by  the  Truck  Amendment  Act,  1887,  so  as  to  render  void 
contracts  by  a  servant  to  spend  his  wages  at  particular  shops  (r/). 
And  contracts  respecting  deductions  from  wages  are  also  struck  at 
by  the  Truck  Acts  of  1887  and  1896,  and  the  Hosiery  Manufacture 
(Wages)  Act,  1874  (^). 


(y)  Porritt  v.  Baker,  10  Ex.  769. 
(«)  Ouyer  v.  Reg,,  28  Q.  B.  D.   100 ; 
23  L.  J.  M.  C.  81. 

(a)  See  Cundell  v.  Lawsm,  4  G.  B.  376 ; 
17  L.  J.  C.  P.  311  ;  Smith  V.  Wood,  24 
Q.  B.  D.  23  ;  69  L.  J.  Q.  B.  6. 

(b)  Jones  v.  ffuxtable,  L.  B.  2  Q.  B. 
460  ;  36  L.  J.  M.  C.  122  ;  Bill  v. 
Browning,  L.  R.  6  Q.  B.  463.  See  62  & 
63  Vict.  o.  21,  8.  32;  and  see  Aerated 
Bread  Co,  v.  Gregg,  L.  R.  8  Q.  B.  356  ; 
42  L.  J.  M.  0.  117  ;  London  C.  C.  v. 
Mead,  (1900)  1  Q.  B.  288  ;  69  L.  J. 
Q.  B.  39  :  Cox  y.  Bldnes,  (1902)  1  K.  B. 
670  ;  71  L.  J.  E.  B.  437. 


(c)  Bensley  v.  Bignold,  6  B.  &  Aid. 
336 ;  Lay  v.  Hemming,  9  W.  R.  703  ; 
4  L.  T.  443. 

{d)  See  Chawner  v.  Cummings,  8  Q.  B. 
311  ;  15  L.  J.  Q.  B.  161  ;  Smith  v. 
Valtcn,  3  C.  P.  D.  109  ;  47  L.  J.  C.  P. 
45  ;  Gould  v.  Haynea,  69  L.  J.  M.  C.  9 ; 
Sunt  V.  G,  N,  Bv.,  (1891)  1  Q.  B.  601  ; 
60  L.  J.  Q.  B.  216. 

{e)  See  mUia  v.  Thorp,  L.  R.  10  Q.  B. 
383  ;  44  L.  J.  Q.  B.  137  ;  £x  p.  Cooper, 
26  C.  D.  393 ;  Lamb  v,  G.  X,  By.,  (1891) 
2  Q.  B.  281  ;  60  L.  J.  Q.  B.  489 ;  Hew- 
lett  V.  Aileti,  (1894)  A.  C.  383  ;  63  L.  J. 
Q.  B.  608. 
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The  statute  29  Car.  2,  c.  7,  s.  1,  enacts  that  "  no  tradesman,  Chap.  IV. 
artificer,  workman,  labourer,  or  other  person  whatsoever,  shall  do  Sunday 
or  exercise  any  worldly  labour,  business,  or  work  of  their  ordinary  trading, 
callings  upon  the  Lord's  Day,  or  any  part  thereof  (works  of 
necessity  and  charity  only  excepted)  " ;  and  that  every  person 
ofPending  in  the  premises  shall  forfeit  a  penalty.  Contracts  which 
are  not  in  the  ordinary  callings  of  such  persons  are  not  within  the 
statute ;  nor  if  made  on  Sunday  are  they  void  at  common  law  (/). 
A  fanner  is  not  within  the  statute  {g) ;  nor  is  a  solicitor  (A) ;  nor 
the  owner  of  a  stage  coach  (i)  ;  nor  a  hairdresser  (A).  It  is  not  an 
offence  against  the  statute  for  a  baker  to  bake  meat  and  pastry  for 
customers  (/).  A  party  cannot  sue  upon  a  contract  which  he  has 
made  in  violation  of  the  statute  ;  thus  a  horsedealer  who  has 
bought  a  horse  with  a  warranty  on  Sunday  cannot  sue  for  a  breach 
of  the  warranty  (m).  But  a  party  charged  with  a  contract  cannot 
assert  his  own  violation  of  the  statute  in  defence,  without  proof 
that  the  other  party  knew  him  to  be  exercising  his  ordinary  calling, 
or  was  himself  exercising  his  ordinary  calling  in  violation  of  the 
statute  («).  The  property  in  goods  may  pass  under  an  executed 
contract  within  the  statute ;  and  a  lien  may  be  acquired  for  the 
price  of  work  done  under  it{o).  And  a  party  may  be  charged 
upon  a  contract  or  promise  subsequently  made  in  respect  of  a 
transaction  which  is  avoided  by  the  statute  ( p) . 

The  Weights  and  Measures  Act,  1878,  provides  imperial  Weights  and 
standards  for  the  weights  and  measures  to  be  used  throughout  the  ™®**'^'®*' 
United  Kingdom.  And  by  sect.  19,  "  Every  contract  or  dealing 
made  or  had  in  the  United  Kingdom  for  any  work,  goods  or  other 
thing  which  is  agreed  for  by  weight  or  measure  shall  be  deemed 
to  be  made  and  had  according  to  one  of  the  imperial  weights  or 
measures  ascertained  by  this  Act,  or  to  some  multiple  or  part 
thereof,  and  if  not  so  made  or  had  shall  be  void  "  (q).  Sect.  21 
provides  that  the  weights  and  measures  of  the  metric  system,  and 


(/)  Drury  v.  Lefontaine,  1  Taunt.  131 ; 
Scarfe  v.  Morgan,  4  M.  &  W.  270 ;  7  L.  J. 
Ex.  324. 

iff)  Reg.  y.  Silvester,  4  B.  &  S.  927 ; 
23  L.  J.  M.  0.  79. 

(A)  Feaie  v.  Dieken,  1  C.  M.  &  R.  422  ; 
4  L.  J.  Ex.  28. 

(•)  Sandiman  v.  Breach,  7  B.  &  C.  96. 

(*)  Falmer  v.  Snow,  (1901)  1  Q.  B. 
725  ;  69  L.  J.  Q.  B.  356. 

(/)  Mex  V.  Younger,  6  T.  R,  449. 

(m)  FmneU  y.  Midler,  6  B.  &  0.  406. 


(n)  Bloxsome  y.  TFilliams,  3  B.  &  C. 
232. 

lo)  Searfe  v.  Morgan,  supra. 

\p)  Smith  V.  Sparrow,  4  Bing.  84  ; 
Williams  v.  Paul,  6  Bing.  653 ;  see 
Simpson  v.  Mcholle,  3  M.  &  W.  244  ; 
6  ib.  702  ;  7  L.  J.  Ex.  117. 

{q)  See  Rosseter  y.  Cahlmann,  8  Ex. 
361;  22  L.  J.  Ex.  128;  Hughes  v. 
Humphreys,  3  E.  &  B.  964  ;  23  L.  J. 
Q.  B.  356 ;  Giles  y.  Jones,  11  Ex.  393  ; 
24  L.  J.  Ex.  269. 
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Past  III, 


Coinage. 


decimal  sub-divisions  of  impenal  weights  and  measures  may  be 
used  in  contracts  or  dealings.  The  measures  expressed  in  a  con- 
tract are  construed  presumptively  to  mean  statutory  measures,  not- 
withstanding a  local  customary  meaning  of  the  terms  used  (r). — 
The  Coinage  Act,  1870,  s.  6,  enacts  that  "  every  contract,  instru- 
ment and  security  for  money,  and  every  transaction  whatever 
relating  to  money  or  involving  the  payment  of  or  the  liability  to 
pay  money  shall  be  made  according  to  the  coins  which  are  current 
and  legal  tender  in  pursuance  of  this  Act,  and  not  otherwise,  unless 
made  according  to  the  currency  of  some  British  possession,  or  some 
foreign  state." 


Trading  with 
an  enemy. 


Insuring 
goods  of 
enemy. 


Trading  with  a  public  enemy  is  illegal  at  common  law ;  and 
contracts  involving  such  illegality  are  void  («).  A  declaration  of 
war  renders  it  unlawful  to  buy  goods  in  the  enemy's  country,  or 
to  export  them  from  a  port  of  that  country ;  though  they  were  not 
bought  from  an  enemy  and  are  exported  in  a  neutral  ship ;  and 
an  insurance  of  goods  so  shipped  is  illegal  and  void  (t),  A  charter- 
party  undertaking  to  load  a  cargo  at  a  foreign  port  is  discharged 
by  a  war  breaking  out  with  that  country,  because  it  becomes  im- 
possible to  procure  the  cargo  without  illegal  trading  with  the 
enemy  (m). — The  insurance  of  an  enemy's  ships  or  goods  is  illegal, 
as  tending  to  protect  the  enemy's  trade ;  so  also  the  insurance  of 
ships  or  goods  engaged  in  illegal  trading  with  an  enemy  (x).  The 
British  agent  who  insures  an  enemy's  property  in  his  own  name 
cannot  recover  upon  the  policy;  nor  though  he  has  an  interest 
on  account  of  a  debt  due  to  him  from  the  enemy  (y).  Hence  an 
insurance  of  a  foreign  ship  or  goods  during  peace  is  taken  as  im- 
pliedly excepting  a  state  of  war  supervening  between  the  countries 
of  the  insurer  and  the  insured  {z).  But  there  is  nothing  illegal  in 
an  insurance  against  a  hostile  seizure  in  anticipation  of  an  actual 
declaration  of  war  (a).  And  where  a  company  incorporated  in  a 
British    colony,  was  also   incorporated  in   a  foreign  country  to 


(r)  St.  Croat  v.  Ifotcard^  6  T.  R.  338  ; 
Hoekin  v.  Cooke,  4  T.  R.  314. 

(«)  P&r  cur.  PotU  v.  Bell,  8  T.  R.  661 ; 
JEspoHto  V.  Botcden,  7  E.  &  B.  763  ;  27 
L.  J.  Q.  B.  17. 

(/)  Foils  V.  Bellf  ttipra. 

(u)  Eepoeito  y.  Bowden^  supra. 

\x)  Brandon  y.  Neehitt,  6  T.  R.  23 ; 
Brittow  y.   Towers^  ib.  36 ;   Vandyek  y. 


Hewitt^  1  East,  96 ;  Furtado  y.  Rodgert, 
3  B.  &  P.  191. 

(y)  Brandon  v.  Neshitt,  supra. 

{z)  Furtado  y.  Rodgers,  3  B.  &  P.  191 ; 
Kellner  y.   Le  Mesurier,   4  East,   396 ; 
Oamba  y.   Le  Menurier^   4    East,  407 : 
Brandon  y.  Curling ,  4  East,  410  ;  Ex  p 
Lee,  13  Yee.  64. 

(a)  Driefontein  Mines,  Ld.  T.  Janson, 
(1901)  2  K.  B.  419 ;  70  L.  J.  Q.  B.  881. 
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obviate  certain  legal  diffioulties  and  did  not  alter  the  status  of  the  Chap.  rv. 
company,  it  was  held  that  a  policy  of  insurance  effected  by  the  ' 
company  continued  in  force  notwithstanding  the  declaration  of  war 
between  Great  Britain  and  the  foreign  country  in  which  the  com- 
pany was  also  incorporated  so  as  to  enable  it  to  recover  for  a 
hostile  seizure  made  by  the  foreign  country  within  its  own  terri- 
tories (ft).  If  the  war  supervenes  after  the  loss  happens,  the  vested 
right  to  recover  is  only  suspended  during  the  continuance  of  the 
war,  and  is  restored  with  the  return  of  peace  (t^). — The  trading  Lioenoeto 
with  an  enemy  or  by  an  enemy  may  be  licensed  by  the  Crown,  and  *"^®' 
an  insurance  of  the  goods  or  of  the  ship  engaged  in  the  trade  is 
then  lawful ;  and  the  British  agent  in  whose  name  it  is  effected 
may  then  recover  on  the  policy  (d).  Licences  to  trade  are  con- 
strued liberally,  and  a  misdescription  of  a  party  applying,  if  made 
without  fraud,  does  not  vacate  the  licence  or  vitiate  a  policy 
effected  upon  it(e).  An  alien  enemy  domiciled  in  this  country, 
and  specially  licensed  to  reside  and  trade,  may  insure  and  recover 
in  his  own  name.  "  The  Crown  may  exempt  any  persons  and  any 
branch  of  commerce,  in  its  discretion,  from  the  disabilities  and 
forfeitures  arising  out  of  a  state  of  war,  and  its  licence  for  such 
purpose  ought  to  receive  the  most  liberal  construction  "  (/) ;  but 
a  licence  to  trade  given  to  British  subjects  does  not  authorise  them 
to  trade  as  agents  for  an  alien  enemy  {g) ;  nor  will  it  entitle  other 
British  subjects  to  trade  under  cover  of  the  licence  without  con- 
necting them  together  (h). 

A  wager  is  defined  as  "  a  contract  by  A.  to  pay  money  to  B.  on  vTagering 
the  happening  of  a  given  event,  in  consideration  of  B.  paying  """^^^f"^ 
money  to  him  on  the  event  not  happening  "  (t)  ;  and  the  contract 
may  be  substantially  a  wager  upon  the  happening  of  the  event, 
though  it  be  disguised  in  the  form  of  a  sale  of  goods  or  a  remunera- 
tion for  services  (A). — ^At  common  law  wagers  concerning  matters  ^airersat 
in  which  the  only  interest  of  the  parties  was  that  created  by  the  common  law. 
bet  were  not  per  se  imlawf  ul,  and  an  action  might  be  maintained  to 


[b)  Xigel  Gold  Co.  y.  Hoade,  (1901)  2  East,  340. 
K.  B.  849 ;  70  L.  J.  Q.  B.  1006.  {a)  Mennett  v.  Bonham,  15  East,  477. 

{c)  Flindt  V.    Waters,   15  East,   260  ;  Th)  Bmk  r.  Bell,  16  East,  3. 

Exp,  BoustmakeTy  13  Ves.  71.  (i)  Per   cur.    Hampde7i   v.    JFahh,    1 

{d)  Kensington  v.  InglU,  8  East,  273.  Q.  B.  D.  192  ;  45  L.  J.  Q.  B.  240. 

\e)  Flindt  v.   Seolt,    6    Taunt.    674  ;  (k)  Bourke  v.  Sh^rt,  5  E.  &  B.  904  ; 

Vattg^an  y.  Lcmcke,  1  Bing.  473.  26  L.  J.  Q.  B.  196  ;  Higginson  y.  Simp- 

(/)  Fer  cur.    Usparieha  y.  Noble,   13  ton,  2  0.  P.  D.  76 ;  46  L.  J.  C.  P.  192. 

L.  M  M 
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Pabt  III.  recover  the  sum  wagered  (/).  The  exceptions  were,  firstly,  where 
the  result  could  only  be  determined  by  giving  indecent  evidence,  or 
tended  to  disturb  the  peace  of  the  individual,  or  of  society :  as  in 
the  case  of  a  wager  respecting  the  sex  of  a  person  (m) ;  or  whether 
an  unmarried  woman  had  a  child  (n).  The  second  exception  was 
where  the  wager  arose  respecting  a  matter  prohibited  by  statute. 
Thus  the  legislature  having  prohibited  horse  races  for  a  smaller 
sum  than  50/.,  a  wager  on  a  horse  race  so  rendered  illegal  cannot 
be  recovered  (o) ;  so  too  a  wager  respecting  the  manner  of  playing 
an  illegal  game  was  held  not  to  be  enforceable  by  action  {p).  The 
third  exception  was  where  the  wager  was  void  on  the  ground  of 
public  poUcy  :  as  a  wager  between  two  voters  before  the  poll  began 
in  respect  of  the  result  of  a  parliamentary  election  (q) ;  a  wager 
respecting  the  result  of  a  criminal  trial  (r) ;  a  wager  respecting  the 
amount  of  a  branch  of  the  public  revenue  («) ;  a  wager  on 
the  duration  of  life  of  a  foreign  sovereign  {f) ;  or  a  wager  by  a 
person  that  he  would  not  marry  within  six  years  {u). 
GkuningAot,  The  Gaming  Act,  1845,  s.  18,  enacts  '^tiiat  all  contracts  or 
^^^^'  agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming  or 

wagering  shall  be  null  and  void ;  and  that  no  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equity  for  recovering  any  smn 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been  mcuie  :  pro- 
vided always  that  this  enactment  shall  not  be  deemed  to  apply  to 
any  subscription  or  contribution,  or  agreement  to  subscribe  or  con- 
tribute, for  or  toward  any  plat«,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  or  winners  of  any  lawful  game,  sport, 
pastime  or  exercise." — Time  bargains  in  stocks  and  shares,  or 
agreements  in  the  form  of  a  sale,  but  with  the  intention  of  paying 
only  the  differences  of  prices  at  future  times  are  void  as  wagers, 
and  are  not  the  less  within  the  mischief  of  the  statute  because  the 
alleged  purchaser  or  seller  has  an  option  to  take  up  or  deliver  the 
stock  (or) ;  and  although  the  brokers  employed  for  such  purpose 

(/)  Oood  V.  Slliott,  3  T.  R.  693.  {r)  Evatw  v.  JoneSy  5  M.  &  VT.  77 ;  8 

(m)  J)a  Costa  t.  Jones,  Oowp.  729.  ^'  J-  Ex.  173.     See  ante,  p.  609. 

W  IHUHium  V.  Oo,^UA,  4  Camp.      si'^l^g-C"  W^ST^b'/p.^So'^"- 

(p)  £rown  v.  Leeson,  2  H.  Bl.  43.  (^)  Qrizewood  y.  Blane,  11  C.  B.  634 ; 

{q)  Allen  y.  Seam,  1  T.  R.  66.    See      £e  Oieve,  (1899)  1  Q.  B.  794;  68  X.  J. 
ante,  p.  607.  Q.  B.  609. 
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necessarily  enter  into  real  contracts,  and  may  claim  commission  and  Chap.  IV. 
charges  (^).  And  a  gain  resulting  from  a  gambling  transaction 
for  differences  cannot  form  a  consideration  for  a  contract  (z).  But 
Becurities  deposited  as  "cover"  for  any  balance  which  may  be 
found  due  on  such  an  illegal  transaction  from  the  depositor  are  not 
"  deposited  to  abide  the  event  upon  which  any  wager  shall  have 
been  made,"  and  may  be  recovered  back  at  any  time,  although  the 
result  of  the  deal  has  been  a  loss  (a),  unless  the  depositee,  upon  the 
happening  of  the  events  to  abide  the  result  of  which  the  deposit 
has  been  made,  has  appropriated  the  "  cover  "  to  the  loss  before 
the  depositor  has  repudiated  the  transaction  (J).  The  proviso 
applies  only  to  subscriptions  and  contributions  for  prizes  at  lawful 
games  which  are  not  wagers  (c).  A  wager  or  bet  between  the 
players  at  a  lawful  game  is  not  within  the  proviso  (d),  A  sub- 
scription or  contribution  of  a  sum  of  money  deposited  by  each  of 
two  persons  to  be  awarded  to  the  one  who  shall  be  the  winner  at  a 
lawful  game,  as  a  horse  race  or  a  foot  race,  is  a  wager,  and  there- 
fore not  within  the  proviso  (e).  So  money  deposited  by  two 
persons  to  be  paid  to  one  of  them  if  his  horse  trotted  eighteen 
miles  in  an  hour  (/).  And  an  agreement  between  two  persons 
to  race  their  horses  upon  the  terms  that  both  horses  should  be- 
come the  property  of  the  winner  (^). — The  above  enactment  Recovery  of 
against  the  recovery  of  money  deposited  to  abide  the  event  of  d^osTted. 
any  wager  applies  only  to  the  claim  of  the  winner ;  and  not  to 
the  claim  of  a  depositor  to  recover  his  deposit,  which  he  may 
reclaim  at  any  time  before  it  has  been  paid  over  according  to  the 
event  of  the  wager  (A).  Under  a  claim  made  as  winner  of  the 
wager,  and  not  in  repudiation  of  it,  he  is  entitled  to  recover  his  own 
deposit  («). — The  Betting  Act,  1853,  ss.  1 — 4,  renders  it  illegal  and  Betting  Act, 
penal  for  any  person  to  keep  or  use  a  house,  office,  or  other  place  ^^^^' 
for  the  purpose  of  betting  or  receiving  money  for  bets.     And 


(y)  ThaekerY.  Hardy,  4  Q.  B.  D.  686  ; 
48  li.  J.  Q.  B.  289 ;  Ex  p,  Mogert,  15 
C.  D.  207. 

{z)  Exp,  Wai4d,  (1898)  2  Q.  B.  383  ; 
67  L.  J.  Q.  B.  620. 

(a)  Universal  Stock  Exchange  v. 
Strachan,  (1896)  A.  0.  166;  66  L.  J. 
Q.  B.  429. 

{b)  Strachan  v.  Universal  Stock  EX' 
change,  (1896)  2  Q.  B.  697;  66  L.  J. 
Q.  B.  178. 

{c)  DiggU  v.  Eigga,  2  Ex.  D,  422 ;  46 
L.  J.  Ex.  721  ;  TrimhU  v.  HiU,  6 
Ap.  Ca.  342. 


(<Q  Parsons  y.  Alexander,  6  E.  &  B. 
263  ;  24  L.  J.  Q.  B.  277. 
(e)  Diggle  v.  Higgs,  supra, 

(/)  Batson  v.  Newman,  1  C.  P.  D. 
673. 

ig)  Coombes  v.  J)ibble,  L.  R.  1  Ex. 
248  ;  35  L.  J.  Ex.  167. 

(A)  Hampden  y.  Walsh,  I  Q.  B.  D. 
189  ;  45  L.  J.  Q.  B.  238. 

(i)  Shoolbred  v.  Eoberts,  (1899)  2  Q.  B. 
560  ;  68  L.  J.  Q.  B.  988  ;  and  aee  S.  C, 
on  appeal,  (1900)  2  Q.  B.  497  ;  69  L.  J. 
Q.  B.  800. 
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THE  MATTER  OF  CONTBACTS, 


GramingAct, 
1892. 


Past  III.  by  sect.  5,  "  any  money  or  valuable  thing  reoeived  by  any  such 
person  as  a  deposit  on  any  bet,  shall  be  deemed  to  have  been 
reoeived  for  the  use  of  the  person  from  whom  the  same  was  re- 
ceived, and  may  be  recovered  accordingly."  This  Act  does  not 
affect  the  legality  of  betting  or  wagering  otherwise  than  by  pro- 
hibiting the  keeping  of  betting-houses,  and  other  places  for  the 
pm'pose  of  carrying  it  on;  accordingly  a  direction  to  another  to 
make  a  bet  impliedly  conferred  an  authority  to  pay  if  the  principal 
lost  (k).  By  the  Gaming  Act,  1892,  s.  1,  any  promise,  express  or 
implied,  to  pay  any  person  any  strai  of  money  paid  by  him  under 
or  in  respect  of  any  contract  or  agreement  rendered  null  and  void 
by  the  Gaming  Act,  1845,  or  to  pay  any  sum  of  money  by  way  of 
commission,  fee,  reward,  or  otherwise  in  respect  of  any  such  con- 
tract, or  of  any  services  in  relation  thereto  or  in  connection 
therewith,  is  rendered  null  and  void,  and  no  action  may  be  main- 
tained to  recover  any  such  sum  of  money.  Where  money  was  paid 
at  the  express  request  of  another  in  settlement  of  wagers,  it  was 
held  to  be  irrecoverable,  although  it  did  not  appear  that  the  person 
making  the  payments  knew  that  he  was  paying  bets  (/).  So  where 
one  person  advances  money  for  the  purpose  of  making  bets  on  a 
joint  account,  an  action  will  not  lie  to  recover  from  the  other  party 
a  proportionate  share  of  the  losses  (m).  But  a  principal  may 
recover  from  his  agent  sums  which  the  latter  has  received  from  a 
third  party  in  respect  of  bets  («).  Money  paid  by  a  person  to  a 
stakeholder  to  abide  the  result  of  a  match  may  be  recovered  back 
before  payment  over  to  the  winner  (o).  But  a  person  who  has 
deposited  money  on  the  result  of  a  boxing  match  at  the  request  of 
the  winner  cannot  recover  from  him  the  amount  deposited,  although 
he  has  reoeived  the  total  value  of  the  stakes  (/?). 

By  the  9  Anne,  c.  19,  s.  1,  as  amended  by  5  &  6  Will.  4, 
c.  41,  s.  I,  all  bills  or  other  securities,  where  the  whole  or  any  part 
of  the  consideration  shall  be  for  any  money  or  other  valuable  thing 
won  by  gaming,  or  by  betting  on  the  sides  or  hands  of  such  as 
game,  or  for  the  repaying  of   any  money  knowingly  lent  or 


Seourities  for 
gaming  or 
wagering 
debt. 


{k)  Buhb  V.  Yelverto?i,  19  W.  R.  739  ; 
Oldham  v.  Rumsdmy  44  L.  J.  C.  P.  309 ; 
lUad  V.  Anderson,  13  Q.  B.  D.  779  ;  63 
L.  J.  Q.  B.  532. 

{I)  Tatam  v.  Reeve,  (1893)  1  Q.  B.  44 ; 
62  L.  J.  Q.  B.  30. 

(m)  Saffery  v.  Mayer,  (1901)  1  Q.  B. 
11;  70  L.J.  Q.  B.  146. 

(n)  Le  Jfattos  v.  Beiyamin,  63  L.  J. 


Q.  B.  248.  See  Bridget  v.  Savage,  15 
Q.  B.  D.  363  ;  54  L.  J.  Q.  B.  464. 

(o)  0' Sullivan  v.  Thomas,  (1895)  1  Q.  B. 
698  ;  64  L.  J.  .Q.  B.  398  ;  Bui^e  v. 
Mhley,  (1900)  1  Q.  B.  744;  69  t.  J. 
Q.  B.  538.  See  Shoolbred  v.  Roberts, 
(1900)  2  Q.  B.  497  ;  69  L.  J.  Q.  B.  800. 

(j»)  Carfieg  y.  Flimmer,  (1897)  1  Q.  B. 
634  ;  66  L.  J.  Q.  B.  415. 
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advanced  for  such  gaming  or  betting,  "  shall  be  deemed  and  taken  Chap.  IV. 
to  have  been  made,  drawn,  accepted,  given,  or  executed  for  an 
illegal  consideration."  In  a  case  where  the  loser  had  given  a  mort- 
gage to  the  winner,  and  these  statutory  provisions  were  pleaded  to 
an  action  on  the  covenant  for  payment,  it  was  held  to  be  a  proper 
direction  to  the  jury  that  if  the  consideration  money  was  advanced 
in  pursuance  of  a  stipulation  or  agreement  between  the  plaintiff 
and  the  defendant  that  out  of  it  the  plaintiff  should  be  paid  the 
money  which  he  had  won  from  the  defendant  by  betting,  it  was  a 
mere  colourable  loan  and  an  evasion  of  the  statute ;  but  that  if 
there  was  no  such  stipulation  or  agreement,  and  the  plaintiff 
advanced  the  money  as  a  loan  for  the  defendant  to  dispose  of  as 
he  pleased,  the  deed  was  valid,  although  the  plaintiff  expected 
to  be  paid  out  of  the  money  so  lent  {q).  An  indorsee  for  value 
with  notice  that  the  bill  or  cheque  was  given  in  payment  of  a 
wager  cannot  recover  against  the  acceptor  or  person  giving  the 
cheque  (/•).  A  person  who  had  taken  a  promissory  note  to  secure 
money  lent  to  enable  the  borrower  to  pay  a  wager  which  he  had 
already  lost  might  recover  the  amount  of  the  advance  upon  an 
implied  promise  to  pay  («).  But  the  Gaming  Act,  1892,  befoi^e 
referred  to  would  render  the  money  advanced  irrecoverable  (t).  It 
would  seem  that  the  Gaming  Act,  1845,  does  not  avoid  securities 
given  for  a  gaming  debt  (w)  ;  and  bills  of  exchange  or  promissory 
notes  carry  the  ordinary  presumption  of  consideration  in  favour  of 
a  bond  fide  indorsee  (x). 

Insurance  of  marine  risks,  upon  the  terms  of  '^  interest  or  no  insuranoes 
interest,"  or  without  further  proof  of  interest  than  the  policy,  "^^^^l 
which  therefore  may  in  effect  be  wagering  contracts,  were  lawful  ahips. 
at  common  law  (y).     But  by  the  statute  19  Geo.  2,  c.  37,  s.  1,  no 
assurance  shall  be  made  on  any  ship,  or  any  goods  laden  on  board 
of  any  ship,  "  interest  or  no  interest,  or  without  further  proof  of 
interest  than  the  policy,  or  by  way  of  gaming  or  wagering,  or 
without  benefit  of  salvage  to  the  assurer ;  and  every  such  assur- 
ance shall  be  null  and  void  to  all  intents  and  purposes."    Marine 

(q)  Hill  V.  Fox,  4  H.  &  N.  359.  62  L.  J.  Q.  B.  30. 

(ri  Hay  v.  Ayling,  16  Q.  B.  423  ;  20  (u)  See  Hay  ▼.  Aylitig,  supra. 

L.  J.  Q.  B.  171  ;   Woolf  v.  Hamilton,  (x)  Fitch  v.  Jones,  5  E.  &  B.  238  ;  24 

(1898)  2  Q.  B.  337  ;  67  L.  J.  Q.  B.  917.  L.  J.  Q.  B.  293  ;  Lill^  v.  Mankin,  66 

(»)  Exp,  Fyke,  8  C.  D.  764  ;  47  L.  J.  L.  J.  Q.  B.  248. 

B.  100.  (y)  Fer  ntr.  Cousins  y.  Nantes^  3  Taunt. 

(t)  Tatam  t.  Reeve,  (1893)  1  Q.  B.  44  ;  516. 
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insuranoe  is  thus  reduced  in  all  cases  to  a  contract  of  indemnity. 
"  Interest  does  not  necessarily  imply  a  right  to  the  whole,  or  a 
part  of  a  thing,  nor  necessejily  and  exclusively  that  which  may  be 
the  subject  of  privation,  but  the  having  some  relation  to,  or  con- 
cern in  the  subject  of  the  insurance,  which  relation  or  concern,  by 
the  happening  of  the  perils  insured  against  may  be  so  affected  as 
to  produce  a  damage,  detriment,  or  prejudice  to  the  person  insur- 
ing :  and  where  a  man  is  so  circumstanced  with  respect  to  matters 
exposed  to  certain  risks  or  dangers,  as  to  have  a  moral  certainty  of 
advantage  or  benefit  but  for  those  risks  or  dangers,  he  may  be  said 
to  be  interested  in  the  safety  of  the  thing.  To  be  interested  in 
the  preservation  of  a  thing,  is  to  be  so  circumstanced  with  respect 
to  it  as  to  have  benefit  from  its  existence,  prejudice  from  its 
destruction.  The  property  of  a  thing  and  the  interest  derivable 
from  it  may  be  very  different :  of  the  first  the  price  is  generally 
the  measure,  but  by  interest  in  a  thing  every  benefit  and  advantage 
arising  out  of  or  depending  on  such  thing,  may  be  compre- 
hended "  (2).  "  It  is  the  duty  of  the  court  always  to  lean  in  favour 
of  an  insurable  interest,  if  possible.  Of  com^e  we  must  not  assume 
facts  which  do  not  exist,  nor  stretch  the  law  beyond  its  proper 
limits,  but  We  ought  to  consider  the  question  with  a  mind,  if  the 
facts  and  the  law  will  allow  it,  to  find  in  favour  of  an  insurable 
interest"  (a).  The  statute  does  not  apply  to  foreign  ships (6). 
An  interest  at  the  commencement  of  the  risk  is  sufficient ;  it  is  not 
necessary  that  the  assured  should  have  an  interest  at  the  time 
when  the  poUcy  is  effected  {c).  As  examples  of  insurable  interests 
may  be  cited  the  following :  the  interest  of  a  buyer  of  cargo  {d) ; 
or  of  an  unpaid  seller  (e) ;  or  an  interest  in  respect  of  profits  and 
commission  on  goods  shipped  (/) ;  or  in  respect  of  advances  on 
cargo  or  on  ship  (jr).    A  stipulation  dispensing  with  all  proof  of 


(z)  Lawrence,  J.,  Zueena  t.  Orawfurd, 
2  B.  &  P.  N.  R.  302 ;  Blackburn,  J., 
Wilson  V.  Jowsy  L.  R.  2  Ex.  139,  160  ; 
86  L.  J.  Ex.  78 ;  per  eur,  Lloyd  v. 
Fleming,  L.  R.  7  Q.  B.  299,  302 ;  41 
L.  J.  Q.  B.  93. 

id)  Brett,  M.  R.,  Stock  v.  Inglis,  12 
Q.  B.  D.  664,  671 ;  63  L.  J.  Q.  B.  366. 

(3)  Nante*  v.  Thompson,  2  East,  386 ; 
reversed  now.  Cousins  v.  Ndnies,  1  Taunt. 
613,  on  the  ground  that  it  should  have 
appeared  on  the  face  of  the  policy  that 
it  was  a  wagering  policy.  See  AlUcins 
V.  Jupe,  2  C.  P.  D.  376  ;  46  L.  J.  0.  P. 
824. 


{e)   Wilkinson  t.  Shind,  2  Taunt.  237. 

(<g  Anderson  v.  MoricSy  1  Ap.  Ca.  713 ; 
46  li.  J.  Q.  B.  11;  Inglisx.  Stock,  10 
Ap.  Oa.  263 ;  64  L.  J.  Q.  B.  682. 

{e)  Seagrave  v.  Union  Marine,  L.  R.  I 
0.  P.  305;  35L.  J.  C.  P.  172. 

(/)  De  Mattos  v.  North,  L.  R.  3  Ex. 
186  ;  37  L.  J.  Ex.  116 ;  AllkinsY.  Jupe, 
supra, 

(jg)  Murphy  v.  £ell,  4  Bing.  667; 
Ebsworth  V.  Alliance  Marine,  £.  R.  8 
O.  P.  696  ;  42  L.  J.  C.  P.  305  ;  Berridge 
V.  Man  On  Ins,,  18  Q.  B.  D.  346;  66 
L.  J.  Q.  B.  223. 


ILLEGAUTY. 


535 


interest,  as  "  that  poKoy  to  be  deemed  sufficient  proof  of  interest,"  C?hap.  IV. 
or  "  full  interest  admitted,"  renders  the  policy  void  by  reason  of 
the  statute,  though  the  insurer  has  a  substantial  interest  in  fact, 
and  it  is  not  by  way  of  gaming  or  wagering  (h) ;  so  with  an  insur- 
ance "  without  benefit  of  salvage  "  (t).  Where  it  appeared  from 
the  plaintiff's  evidence  that  the  policy  wm  a  "  p.p.i."  {i.e.^  policy 
proof  of  interest)  policy,  judgment  was  given  for  the  defendant, 
although  the  particular  objection  was  not  pleaded,  it  appearing, 
and  being  pleaded,  that  the  plaintiff  had  in  fact  no  insurable  in- 
terest in  the  subject-matter  of  the  insurance  {k), — ^The  ship  or  other  Valued 
subject  of  insurance  may  be  valued  by  agreement  in  the  policy  at  ^  ^^^' 
a  fixed  sum ;  and  such  agreed  valuation,  whether  in  excess  or  in 
defect  of  the  real  value,  is  primd  facte  conclusive  between  the 
parties  in  adjusting  the  loss  (/).  An  excessive  over- valuation  may 
be  evidence  of  fraud,  or  of  an  intention  of  wagering,  which 
vitiates  the  policy  {m)  ;  and  it  is  a  material  fact  which  it  is  neces- 
sary to  disclose  to  the  underwriter  (w).  In  the  case  of  a  total  loss, 
whether  actual  or  constructive,  the  insured  can  recover  from  the 
underwriters  the  agreed  value  ;  and  though  that  value  be  less  than 
the  real  value  he  can  recover  no  more  (o) ;  and  the  tmderwriters 
on  payment  of  the  agreed  value  become  entitled  to  the  whole 
amount  of  salvage,  or  in  case  of  loss  by  collision,  to  the  whole 
damages  recovered,  notwithstanding  the  value  in  the  policy  is  less 
than  the  real  value  {p).  Conversely  where  the  assured  effected 
two  policies  at  two  offices  on  a  ship  valued  in  each  policy 
at  3,000/.,  and,  the  ship  being  lost,  he  received  on  the  two 
insurances  3,700/.,  he  was  held  liable  to  refund  the  excess  over 
the  valuation  in  the  proportion  of  the  amoimts  of  the  policies  (q). 
In  the  case  of  partial  loss  the  insured  recovers  the  same  propor- 
tion of  the  agreed  value  as  the  loss  bears  to  the  real  value  (r). 


(A)  Berridge  v.  Man  On  Ins.,  supra. 

h)  Allkins  r.  Jupe,  supra, 

(k)  Gedge  v.  Royal  Exchange  Ass., 
(1900)  2  Q.  B.  214  ;  69  L.  J.  Q.  B.  506. 

{t)  Irving  v.  Manning,  6  C.  B.  391  ;  1 
H.  L.  C.  287  ;  9  E.  R.  766 ;  Barker 
V.  Jansoit,  L.  R.  3  C.  P.  303  ;  37  L.  J. 
C.  P.  105;  Zidgett  v.  Seeretan,  L.  R.  6 
C.  P.  616;  40  L.  J.  C.  P.  257;  see 
TFilson  y.  Nelson,  5  B.  &  S.  354;  33 
L.  J.  Q.  B.  220. 

(tn)  Fer  cur.  Barker  v.  Janson,  supra  ; 
Ilaigh  V.  Be  la  Cour,  3  Camp.  319. 

(n)  lonides  y.  Fender,  L.  R.  9  Q.  B. 
531 ;  43  L.  J.  Q.  B.  227  ;  atUe,  p.  268. 


(o)  Irving  Y.  Manning,  sttpr a;  Bottsjield 
y.  Barnes,  4  Gamp.  22ffl;  Bmee  v.  Jones, 
1  H.  &  C.  769 ;  82  L.  J.  Ex.  132. 

(p)  McNair  v.  Coulter,  4  Bro.  P.  C 
460 ;  2  E.   R.    305 ;  North  of  England 
Ins.  y.  Armstrong,  L.  R.  5  Q.  B.  244 
39  L.   J.   Q.   B.   81  ;    see   Bumand  y 
Rodocanachi,  7  Ap.  Ca.   333  ;  61  L.  J 
Q.  B.  548. 

(q)  Irving  y.  Richardson,  2  B.  &  Ad 
193. 

(r)  Lewis  y.  Rucker,  2  Burr.  1167  . 
Dcnoon  y.  Kotm  Ass.,  L.  R.  7  0,  P.  341 ; 
41  L.  J.  C.  P.  162  ;  Aitehison  y.  Lohre, 
4  Ap.  Ca.  755  ;  49  L.  J.  Q.  B.  123. 
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Insurance  on 
life. 


Paet  III.  Although  a  valued  policy  is  conclusive  as  to  the  value,  it  leaves 
it  open  to  inquire  what  is  intended  in  the  subject  insured ;  as  in 
the  case  of  valued  "  freight,"  whether  it  includes  advanced  freight 
or  only  the  balance  at  risk  («) ;  so  whether  it  includes  the  carriage 
of  passengers  as  well  as  the  carriage  of  goods  {t). 

Insurance  of  life,  by  the  payment  of  a  fixed  annual  premium  in 
consideration  of  a  certain  sum  to  be  paid  at  death,  is  not  a  contract 
of  indemnity,  and  at  common  law  might  be  made  without  any 
interest,  pecuniary  or  otherwise,  in  the  life  insured  {u).     But  the 
statute  14  Geo.  3,  o.  48,  enacted,  sect.  1,  "that  no  insurance  shall 
be  made  by  any  person  on  the  life  of  any  person,  or  on  any  other 
event  or  events  whatsoever,  wherein  the  person  for  whose  use, 
benefit,  or  on  whose  account  such  policy  shall  be  made  shall  have 
no  interest,  or  by  gaming,  or  wagering ;  and  that  every  assurance 
made  contrary  to  the  true  intent  and  meaning  hereof  shall  be  null 
and  void  to  all  intents  and  purposes  whatsoever."     And  sect.  3, 
"  that  in  aU  cases  where  the  insured  hath  interest  in  such  life  or 
lives,  event  or  events,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer  or  insurers,  than   the  amount  or  value  of  the 
interest  of  the  insured  in  such  life  or  lives,   or  other  event  or 
events."     Upon  the  construction  of  this  statute  it  is  held  sufficient 
if  the  insured  had  an  interest  in  the  life  at  the  time  of  effecting 
the  insurance ;  and  he  may  continue  the  insurance  and  recover  the 
value  of  the  interest  after  it  has  ceased  to  exist  (x).     But  if  a 
person  insures  the  same  interest  with  several  insurers,  he  can  only 
recover  upon  the  whole  of  the  value  of  his  interest;  and  upon 
receiving  the  whole  value  from  one  he  is  precluded  from  charging 
the  others  (y) ;  who  become  liable  to  contribute  pro  raid  to  the  one 
who  has  paid  the  whole  (c). — ^A  person  is  taken  to  have  an  un- 
limited insurable  interest  in  his  own  life,  but  not  in  that  of  his 
wife  ;  and  a  wife  in  that  of  her  husband  (a) ;  but  a  parent  cannot 
insure  the  life  of  a  child  without  having  a  pecuniary  interest  in 
the  life  {b) ;  and  an  insurance  nominally  effected  on  the  life  of  one 


Insurable 
interest  in 
life. 


(«)  WilliatM  V.  North  Chitia  Ins,y  1 
C.  P,  D.  757.  See  Alimn  v.  Bristol 
Ins.,  1  Ap.  Ca.  209. 

(0  Benoon  v.  Some  Ass,,  supra, 

(u)  Fer  eur,  DeUby  v.  India  Ins,,  15 
C.  B.  366  ;  24  L.  J.  0.  P.  6 ;  2  Sm: 
L.  C.  262. 

[x)  Dalby  v.  India  Ins.,  sttpra;  over- 
ruling Godsall  y.  Boldero,  9  East,  72 ; 
2  Sm.  L.  C.  254.    See  Auctil  y.  Manu^ 


fa^urert?  Life  Ass,,  (1899)  A.  C.  604 ; 
68  L.  J.  P.  0.  123. 

(y)  Hebdon  y.  West,  3  B.  &  S.  579  ;  32 
L.  J.  Q.  B.  85. 

(s)  See  afite,  p.  48. 

(<i)  Reed  v.  Royal  Exchange  Ass.,  Peake, 
Add.  Oa.  70. 

(h)  Halford  y.  Kymer,  10  B.  &  C.  724  ; 
Worthington  y.  Chtrtis,  1  C.  D.  419 ;  45 
L.  J.  0.  259.  See  Friendly  Societies 
Act  (38  &  39  Vict.  o.  60),  s.  28. 
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person,  at  the  instanoe  and  for  the  benefit  of  another,  who  has  not  Chap.  IV. 
an  insurable  interest  in  the  life  insured,  and  who  is  to  pay  the 
premiums,  in  pursuance  of  an  arrangement  between  them  by  which 
the  latter  is  to  get  the  sole  benefit  of  the  insurance,  is  void  {c).  By 
the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s.  11  (repealing  and  re-enacting  the  Married  Women's  Property 
Act,  1870,  s.  10),  "  a  married  woman  may  effect  a  policy  upon  her 
own  life  or  the  life  of  her  husband  for  her  separate  use  ;"  and  '*a 
policy  effected  by  any  man  on  his  own  life,  and  expressed  to  be  for 
the  benefit  of  his  wife,  or  of  his  wife  and  children,  or  any  of  them, 
or  by  any  woman  on  her  own  life,  and  expressed  to  be  for  the 
benefit  of  her  husband,  or  of  her  husband  and  children  or  any  of 
them,  shall  create  a  trust  in  favour  of  the  objects  therein  named ; 
and  the  moneys  payable  under  any  such  policy  shall  not,  so  long 
as  any  object  of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  or  be  subject  to  his  or  her  debts ;  provided 
that  if  it  shall  be  proved  that  the  policy  was  effected  and  the  pre- 
miums paid  with  intent  to  defraud  the  creditors  of  the  insured, 
they  shall  be  entitled  to  receive  out  of  the  moneys  payable  under 
the  policy,  a  sum  equal  to  the  premiums  so  paid  "  (d), — A  creditor  Interest  of 
has  an  insurable  interest  in  the  life  of  his  debtor  to  the  amount  °'^®^*^'^- 
of  the  debt ;  and  he  may  continue  the  insurance  and  recover  that 
amount  after  the  debt  has, been  paid(^).  An  insurance  com- 
pany in  lending  money  may  lawfully  stipulate  that  the  borrower 
shall  insure  his  life  to  a  greater  amount  than  the  debt,  and 
assign  the  policy  to  them  as  security  (/).  A  debtor  acquires  no 
insurable  interest  in  the  Hfe  of  his  creditor  by  reason  of  a  promise 
by  the  creditor,  made  without  any  valid  consideration,  that  he 
would  not  demand  payment  of  the  debt  during  his  life  (g). 
— A  contract  of  employment  at  a  fixed  salary  for  a  certain 
term  of  years  gives  the  employed  an  insurable  interest  in  the  life 
of  the  employer  (A).  And  an  expectancy  dependent  upon  the  life 
of  a  person  is  insurable  at  the  full  value,  and  not  merely  at  the 
present  value   at  the  time  of   insuring  (/). — Insurances  of  life 

(c)  Shilling  V.  Aeeidental  Death  Ins.,  {<•)  Dalby  v.  India  Ins.^  supra. 

2  H.  &  N,  42 ;  26  L.  J.  Ex.  266  ;  27  (/)  Downe*  v.  Green,  12  M.  &  W.  481  : 

li.  J.  Ex.  16.  13  L.  J.  Ex.  169. 

id)  See  mUv  Everall  2  C.  D  266 ;  ^^  ^^^^^  ^    ^^,^    3  B.   &  S.  679 ; 

46  L.  J.  0.  433 ;  Schultze  v.  ScHuHze,  og^'   t  n   n   ««» 

56  L.  J.  C.  356  ;  Cleaver  v.  Muttml  Re-  ^''  ^'  •'•  ^-  ^-  ^^' 

s^rve  Fund,  (1892)  1  Q.  B.  147  ;  61  L.  J.  W  ^f^- 

Q.  B.  128;  Re  Tumbull,  (1897)  2  Ch.  (t)  Zawv.  London  I  ndiap,  Co,,  IK,  &  J. 

415  ;  66  L.  J.  G.  719.  223  ;  24  L.  J.  C.  196. 
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Paet  ni. 


Insnranoe 
against  fire. 


IntereRt  of 

unpaid 

vendor. 


uflnally  except  in  express  terms  death  by  suicide,  unless  the  policy 
is  assigned  (k) ;  and  it  seems  there  is  an  implied  exception  of 
suicide  (except  in  a  state  of  insanity),  and  of  death  by  the  felonious 
act  of  the  owner  of  the  policy  (/).  There  is  an  implied  exception 
of  death  by  public  justice  (w). 

An  insurance  against  fire  is  a  contract  of  indemnity  («),  and  if 
made  without  any  insurable  interest  is  void  as  a  wagering  contract, 
and  is  also  void  under  the  above  statute  14  Geo.  3,  c.  48.  A 
trustee  or  bailee  in  possession  of  goods  which  he  is  accountable  for 
to  the  real  owner  has  an  insurable  interest ;  as  a  bankrupt  in  the 
possession  of  goods  which  have  vested  in  the  trustee  for  the 
creditors  (o).  A  warehouseman  or  wharfinger  or  carrier  holding 
goods  of  others  in  the  way  of  his  business,  has  an  interest  sufficient 
to  support  an  insurance  to  the  full  value  in  respect  of  his  own 
charges,  and  of  the  surplus  interest  of  the  owners  (p). — An  unpaid 
vendor  of  property  has  an  insurable  interest  in  respect  of  his 
lien  (q) ;  but  after  receiving  payment  of  the  price  in  f uU  he  retains 
no  insurable  interest  (r) ;  and  an  insurer  who  has  paid  the  insured 
vendor  for  a  loss  by  fire,  upon  receipt  by  the  latter  of  the  purchase- 
money  in  full,  may  recover  back  from  him  the  money  paid  for  the 
loss  (s).  As  between  several  insurers  of  the  same  interest  in 
property  the  loss  is  primd  facie  apportionable ;  and  the  insurance 
money  is  appropriated  according  to  the  respective  interests  of  the 
insured  in  the  property  (t).  And  as  between  confiicting  interests 
the  benefit  of  an  insurance  presumptively  belongs  to  the  person 
with  whose  money  it  was  effected  (w). 


(k)  See  Clift  v.  Schwabe,  3  C.  B.  437 ; 
17  L.  J.  C.  P.  2;  Moore  Y,  Woolsey,  4 
E.  &  B.  248 ;  24  L.  J.  Q.  B.  40  ;  Dufaur 
y.  Professional  Ass,,  26  Beav.  699 ;  27 
L.  J.  C.  817. 

(/)  See  Som  v.  Angh' Australian  Ass,^ 
30  L.  J.  0.  611  ;  Cleaver  v.  Mutual  Life, 
(1892)  1  Q.  B.  147  ;  61  L.  J.  Q.  B.  128. 

(m)  Amicable  Ass.  y.  Bolland^  4  Bli. 
N.  S.  194  ;  2  D.  &  CI.  1 ;  6  E.  R.  70  ; 
6  E.  R.  630. 

(w)  North  British  Ins,  v.  London  Ins., 
6  0.  D.  669 ;  46  L.  J.  C.  537 :  Darrell 
y.  Ttbbitts,  6  Q.  B.  D.  660 ;  60  L.  J. 
Q.  B.  33  ;  TFest  of  England  Fire  Ins.  v. 
Isaacs,  (1897)  1  Q.  B.  226 ;  66  L.  J.  Q.  B. 
36.  See  Ebsworih  y.  Alliance  Ins.,  L.  R. 
8  0.  P.  696  ;  42  L.  J.  C.  P.  305 ;  com- 
promified  upon  appeal,  43  L.  J.  C.  P. 
696. 

(o)  Marks  y.  Hamilton,  7  Ex.  323  ;  21 


L.  J.  Ex.  109. 

{p)  Waters  y.  Monarch  Ins.,  6  £.  &  B. 
870 ;  26  L.  J.  Q.  B.  102 ;  L.  %  N.  W, 
Ry.  y.  Glyn,  1  E.  &  E.  662 ;  28  L.  J. 
Q.  B.  193. 

{q\  Collingridge  y.  Royal  Exchange,  3 
Q.  B.  D.  173  ;  47  L.  J.  Q.  B.  32. 

(r)  North  British  Ins.  v.  Mojitt,  L.  fe. 
7  C.  P.  26 ;  41  L.  J.  C.  P.  1  ;  Martineau 
y.  Kitching,  L.  R.  7  Q.  B.  486 ;  41  L.  J. 
Q.  B.  227. 

(*)  Castellainr.  Preston,  11  Q.  B.  D. 
380 ;  62  L.  J.  Q.  B.  366.  See  Rayner 
y.  Preston,  18  0.  D.  1 ;  60  L.  J.  C.  742 ; 
Edwards  y.  West,  7  0.  D.  868  ;  47  L.  J.  C. 
463. 

(0  Reynard  y.  Arnold,  L.  R.  10  Ch. 
386 ;  see  North  British  Ins.  y.  London 
Ins.,  supra, 

(u)  Warwicker  y.  Bretnall,  23  C.  D. 
188. 
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Bestriotions  on  marriage  are  against  public  policy ;  and  agree-     Chap.  IV. 


ments  operating  in  general  restraint  of  marriage  are  illegal  and  Agreements 
void  (x).  Mutual  promises  to  marry  are  valid;  but  a  promise  to  ^^ restraint 
marry  without  a  mutual  promise  on  the  part  of  the  promisee  is  not 
binding,  because  it  operates  simply  in  restraint  of  marriage  (y). 
And  a  covenant  not  to  marry  anyone  else  than  the  covenantee,  im- 
porting no  mutual  engagement  of  marriage,  was  held  illegal  and 
void  (s).  And  a  wager  by  a  person  that  he  would  not  marry 
within  six  years  was  held  illegal  and  void  (a).  A  covenant  not  to 
revoke  a  will,  so  far  as  it  is  revocable  by  marriage,  is  void  and  no 
action  will  lie  on  such  breach ;  but  the  covenant  is  valid  as  to  any 
other  mode  of  revocation  (^). — "By  the  same  rule  conditions  in  Conditions  in 
general  restraint  of  marriage  imposed  upon  property  are  illegal  restraint  of 
and  void.  Gifts  until  marriage  are  valid,  and  gifts  to  a  person  if 
unmarried ;  and  such  gifts  cannot  be  extended  beyond  the  terms 
of  limitation ;  but  gifts  subject  to  a  condition  of  forfeiture  upon 
marriage  axe  held  absolute,  the  condition  subsequent  operating  in 
restraint  of  marriage  being  illegal  and  void ;  the  distinction  de- 
pending upon  the  intention  merely  to  limit  the  gift,  or  to  restrain 
marriage,  according  to  the  construction  of  the  terms  (c).  The  rule 
against  restraint  of  marriage  being  a  rule  of  the  civil  law  and  not 
of  common  law  origin  is  not  applied  to  Umitations  of  real  pro- 
perty; as  to  which  such  conditions  operate  according  to  their 
terms  (d).  The  rule  is  applied  to  a  mixed  fund  arising  from  both 
realty  and  personalty  (e). — Particular  and  partial  restraints  on  Particular 
marriage  to  a  reasonable  extent  are  not  illegal;  as  a  restraint  ro^*™!*!*- 
until  twenty-one  or  other  reasonable  age,  or  imtil  consent  of 
parents  or  guardians;  a  restriction  to  marry  or  not  to  mcury  a 
particular  person;  or  a  class  of  persons,  as  a  Scotchman,  or  a 
domestic  servant  (/).  Gifts  during  widowhood  are  valid;  and 
conditions  imposed  upon  property  in  restraint  of  a  second  marriage, 
whether  of  a  man  or  of  a  woman,  are  valid  {g)» — ^Agreements  for  Agreements 

for  procuring 
marriage. 


2 


(x)  Scott  V.  Tyler,  2  Bro.  C.  C.  431  ;  {dj  Jones  t.  Jones,  1  Q.  B.  D.  279 ;  46 

Dick.  712 ;  1  Wh.  &  T.  L.  C.  636.  L.  J.  Q.  B.  166. 

g  5,tXH>urr.  2225 ;  W^,      J]  f ''^-J  -  ^J^^''  ^-  «•  '«  ^- 


mot's  Ca.  869  :  see  Cock  v.  Michards,  10  ,  ,.  ^     ,         ^     ^ 

Ves.  437.  (/)  Thurlow,  L.  C,  SeoU  v.   Tyler, 

(a)  ffartlei/ Y.  jRiee,  10  East,  22.  supra;   Ferrin  v.  Zyon,  9   East,   170; 

(b)  Robinson  v.  Omtnaney,  23  0.  D.  285 ;  J<^**»^  ▼•  Turner,  16  C.  D.  188 ;  60  L.  J. 
62  L.  J.  C.  440.  0-  161. 

{c)  Scoit  V.  Tyler,  supra  ;    Jforley  v.  {jgr)  Newton  v.  Marsden,  2  J.  &  H.  366 ; 

Jiennoldson,  2  Hare,  670;  12  L.  J.  C.  31  L.  J.  C.  690;  ^//^n  T./eM;^«im,  IC.D. 

373.  399;  46  L.  J.  C.  310. 
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THE  MATTER  OF  CONTRACTS. 


PastIII. 


Illicit 
cohabitation. 


procuring  marriages  for  reward  are  illegal  and  void  (A).  A  bond 
conditioned  to  pay  500/.  within  three  months  after  the  obligor 
should  be  manied,  given  to  the  obligee  as  the  consideration  for 
procuring  the  marriage,  was  decreed  to  be  delivered  up  and 
cancelled  (?).  So  a  bond  given  by  the  husband  to  the  wife's 
father,  as  the  consideration  for  his  consent  to  the  marriage  {k). 

Agreements  with  a  woman  upon  the  consideration  of  future 
illicit  cohabitation  are  illegal  and  void  (/).  And  all  agreements 
made  with  a  third  party  for  procurement  of  such  illicit  cohabitation 
are  void  (m).  A  promise  made  in  consideration  of  the  cessation  of 
an  illicit  cohabitation,  or  in  consideration  of  past  illicit  cohabita- 
tion, or  by  way  of  compensation  for  seduction,  is  simply  void  for 
want  of  consideration  (w).  There  is  no  illegality  in  such  promises, 
but  merely  an  absence  of  consideration  ;  and  therefore,  if  made  in 
the  form  of  a  bond  or  a  covenant  imder  seal,  there  is  primd  facie  a 
valid  contract  (o) ;  but  "  if  the  security  is  of  such  a  nature  as  to 
hold  out  an  inducement,  or  constitute  to  either  party  a  motive,  to 
continue  the  connection,  the  instrument  woidd  be  void"  {p).  There 
is  presumption  of  illegal  consideration  from  the  mere  fact  of  con- 
tinued cohabitation  after  the  security  given  {q).  But  the  party 
charged  upon  the  security  is  entitled  to  discovery  respecting  the 
nature  of  the  consideration  (r). — ^A  payment  of  money  or  transfer 
of  property  in  consideration  of  illicit  cohabitation  is  valid  and 
cannot  be  recovered  back ;  as  a  settlement  made  by  a  man  upon  a 
formal  marriage  with  his  deceased  wife's  sister,  which  was  held  to 
be  valid  as  against  the  settlor  and  his  representatives  («). 


Separation 
deedfl. 


Agreements  providing  for  a  future  separation  of  husband  and 
wife,  whether  made  before  or  after  marriage,  are  illegal  and 
void  {t).    And  a  deed  of  separation  executed  upon  an  intended 


(h)  Hall  V.  Fotter,  Show.  P.  C.  76 ; 

1  E.  R.  62 ;  Scribblehill  v.  £rettj  4  Bro. 
P.  C.  144  ;  8  E.  R.  97. 

(t)  Hall  V.  Fotteff  supra, 
(k)   Eeat    T.    Alleny    2    Vem.    588  ; 
Hamilton  t.  Mohun,   1  P.  Wms.   118  ; 

2  Vem.  660. 

(f)   Walker  v.  Perkins^  1  VT.  Bl.  617 ; 

3  Burr.   1668  ;  Oray  t.  MaihiaSj  5  Yee. 
286. 

(m)  See  Willvanu  y.  JBulltnore,  32 
Beav.  674 ;  33  L.  J.  C.  461 ;  Robimon 
y.  Getf  1  Yes.  sen.  254. 

(n)  Beaumont  y.  Reeve^  8  Q.  B.  482 ; 
15  L.  J.  Q.  B.  141. 


(o)  Annandale  y.  Harris,  1  Bro.  P.  C. 
260 ;  1  E.  R.  647 ;   lUmer  y.  Fauffhan, 

2  Wilfl.  339 ;  Grat/  y.  Mathias,  6  Vee. 
286 ;  Knye  y.  Moore,  2  Sim.  &  S.  260 ; 
Nye  y.  Moeeley,  6  B.  &  C.  133. 

(p)  Wigram,  V.-C,  Hall  y.  FdUner, 

3  Hare,  636  ;  13  L.  J.  C.  362. 
(q\  Re  Vallanee,  26  C.  D.  863. 

(r)  Benyon  y.  Nettle/old,  8  Mao.  &  G. 
94  ;  20  L.  J.  C.  186. 

(«)  Ay  erst  y.  Jetikins,  L.  R.  16  Eq. 
282  ;  42  L.  J.  G.  692. 

(0  Westmeath  y.  Salisbury,  6  Bli.  N.  S. 
339  ;  6  E.  R.  349 ;  5.  C,  nom,  Westmeath 
y.  Westmeath,  1  D.  &  CI.  619 ;  6  E.  R. 
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separation  which  does  not  take  place  is  void  (?/)•  Upon  the  same  Chap.  IV. 
principle  conditions  for  the  determination  of  an  estate  of  husband 
or  wife  in  the  event  of  a  future  separation  are  void,  and  the  estate 
remains  absolute  {x).  A  promise  to  pay  money  or  any  other  con- 
sideration to  a  husband  or  wife  to  procure  a  separation  is  illegal ; 
but  after  a  separation  has  been  agreed  upon,  such  promise  made  to 
one  of  the  parties  in  consideration  of  executing  a  proper  deed  of 
separation  is  valid  (y). — ^Upon  a  separation  in  fact  taking  place,  an 
agreement  may  be  made  regulating  the  terms  of  the  separation  (s). 
Such  agreements  are  ordinarily  made  by  a  deed  between  the  hus- 
band, the  wife,  and  a  trustee  for  the  wife,  the  trustee  being  joined 
in  consequence  of  the  disabilities  of  the  wife  in  respect  of  contract; 
but  since  the  Married  Women's  Property  Act,  1882,  a  wife  is 
capable  of  contracting  in  her  own  right  to  the  extent  of  her  sepa- 
rate estate  (a).  Apart  from  that  Act  a  wife  is  competent  to 
contract  with  her  husband  respecting  conjugal  rights;  and  for 
many  purposes  an  agreement  for  separation  may  be  effectually 
made  between  husband  and  wife  without  the  intervention  of  a 
trustee  (b).  The  court  will  decree  specific  performance  of  an  agree- 
ment to  execute  a  deed  of  separation  with  proper  covenants ;  and 
will  enforce  the  covenants  of  the  deed  when  executed  (c). — Mutual  EfiFecton 
covenants  by  the  husband  and  the  wife  not  to  sue  for  the  restitution  ^^^1?*^ 
of  conjugal  rights  are  lawful  and  usual  covenants  in  a  deed  of  separa- 
tion {d).  Since  the  Judicature  Act,  1873,  a  covenant  not  to  sue 
for  restitution  of  conjugal  rights  may  be  pleaded  in  bar  to  a  suit  in 
the  Divorce  Division  {e).  A  covenant  not  to  sue  for  a  declaration 
of  nullity  of  marriage  is  also  valid  and  affords  an  answer  to  a  suit 
for  that  purpose  (/).  It  is  not  an  implied  condition  of  separation 
deeds,  in  the  absence  of  a  covenant  to  that  effect,  that  the  parties 


619.  Bee  JFilton  v.  JFihon,  1  H.  L.  C. 
638  ;  6  H.  L.  C.  40 ;  23  L.  J.  0.  697 ; 
9E.  R.870;  lOE.R.  811;  1  Wh.  &  T. 
L.  C.  577. 

(w)  Bindlry  y.  Mulloney,  L.  R.  7  Eq. 
343. 

{x)  Cartwright  v.  Cartwright^  S  D. 
M.&G.982;  22  L.  J.  C.  841;  H,t,W., 
3  K.  &  J.  382  ;  NichoH  v.  JoneSy  36 
L.  J.  C.  664. 

(y)  Jones  v.  Waite^  9  CI.  &  F.  101 ;  8 

Jcj.  XV.  oOo. 

(z)  Jec  V.  Thurlow,  2  B.  &  G.  647  ; 
Jones  T.  JFaite,  supra, 

(a)  See  antet  p.  386. 

(b)  MeOreoory.  McGregor,  21  Q.  B.  D. 
424;  57  L.J.  Q.  B.  691. 


(c)  Wilson  V.  Wilson,  supra;  Hunt  v. 
Hunt,  4  D.  P.  &  J.  221  ;  31  L.  J.  C. 
161 ;  Gxbbs  v.  Harding,  L.  R.  6  Ch.  336  ; 
39  L.  J.  0.  374  ;  see  Fearon  v.  Ayk^ford^ 
14  Q.  B.  D.  792 ;  64  L.  J.  Q.  B.  33  ; 
Cahill  T.  CahiH,  8  Ap.  Ca.  420. 

(rf)  Wilson  V.  Wilson,  supra  ;  Hunt  v. 
Hunt,  supra  ;  see  Cahill  y.  Cahill,  supra  ; 
Hunt  V.  Hunt,  (1897)  2  Q.  B.  647 :  67 
L.  J.  Q.  B.  18. 

{c)  Marshall  v.  Marshall,  6  P.  D.  19  ; 
43  L.  J.  P.  49  ;  Clark  v.  Clark,  10  P.  D. 
188  ;  64  L.  J.  P.  67 ;  Tress  v.  Tress,  12 
P.  D.  128  ;  66  L.  J.  P.  93 ;  see  Besant 
V.  Wood,  12  C.  D.  606. 

(/)  Aldridge  v.  Aldridge,  13  P.  D. 
210  ;  68  L.  J.  P.  8. 
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Past  III,  shall  not  sue  respecting  conjugal  rights  {g).  And  it  is  not  an 
implied  condition  of  separation  deeds  that  the  parties  shall  live 
chastely  during  the  separation,  and  therefore  unless  expressly 
stipulated  the  eontract  is  not  affected  by  the  misconduct  of 
either  {h)  ;  nor  is  such  a  condition  considered  as  a  usual  condition 
or  covenant  of  a  separation  deed  {i).  There  is  no  implied  excep- 
tion in  separation  deeds  of  the  marriage  being  dissolved  by  a 
judgment  of  divorce ;  but  in  such  case  the  court  may  revise  the 
deed  as  being  a  "post-nuptial  settlement,"  under  the  statute 
22  &  23  Vict.  c.  61  {k). — Separation  deeds  are  discharged  by  a 
return  to  cohabitation,  as  to  all  provisions  of  the  deed  which  are 
incident  to  or  dependent  upon  the  continuance  of  separation ; 
unless  it  is  expressly  stipulated  to  the  contrary  (/).  But  the  wife 
may  recover  arrears  of  income  accrued  due  at  the  time  of  reconcilia- 
tion (m).  Mere  casual  acts  of  intercourse  do  not  necessarily  amount 
to  cohabitation  so  as  to  put  an  end  to  the  deed  (») .  A  deed  expressly 
conditioned  to  become  void  upon  a  consent  in  writing  to  resume  co- 
habitation, was  held  not  to  be  avoided  by  a  mere  resumption  in  fact 
of  cohabitation  without  the  written  consent  {o).  A  provision  made 
upon  return  to  cohabitation  for  reviving  the  separation  agreement 
in  the  event  of  a  future  separation  is  illegal  and  void  {p). 

Parents  cannot  by  any  agreement  deprive  themselves  of  the  right 
of  custody  and  control  over  children  which  is  vested  in  them  by 
law ;  and  the  mother  of  an  illegitimate  child  is  in  the  same  posi- 
tion in  this  respect  (g).  A  provision  in  a  separation  deed  depriving 
the  father  of  his  legitimate  custody  and  control  of  the  children  of 
the  marriage  was  illegal;  and  the  court  would  not  enforce  an 
agreement  to  execute  a  deed  containing  such  a  provision  (r) ;  except 


Custody  of 
children. 


ig)  Jet  V.  ThwrlMJC,  2  B.  &  0.  647. 

(A)  Omdy  V.  Oandy^  7  P.  D.  77  ;  61 
L.  J.  P.  41 ;  2?ow  V.  -Bow,  8  P.  D.  98 ; 
51  L.  J.  P.  79 ;  WoiUneys  v.  Waateneysy 
(1900)  A.  C.  446 ;  69  L.  J.  P.  C.  83  ; 
see  Fearon  y.  Aylesford^  14  Q.  B.  D. 
792 ;  54  L.  J.  Q.  B.  33. 

(i)  Hart  v.  Hart,  18  C.  D.  270 ;  60 
L.  J.  C.  697. 

(k)  Charlmaarth  t.  Soli,  L.  R.  9  Ex. 
38 ;  43  L.  J.  Ex.  26  ;  Worsley  v.  Worsletf, 
L.  R.  1  P.  648 ;  38  L.  J.  P.  43  ;  BUhop 
V.  Biihop,  (1897)  P.  138  ;  66  L.  J.  P.  69. 

(/)  Bateman  v.  J&?m,  1  Dow,  236 ; 
3  E.  R.  684;  WiUon  r.  Muskett,  3 
B.  &  Ad.  743 ;  1  L.  J.  K.  B.  250 ; 
Nleol  V.  Nicol,  31  C.  D.  624 ;  bb  L.  J.  C. 
437;  B^fflea  y.  Ahton^  L.  R.  19  Eq. 
589  ;  44  L.  J.  C.  308. 


(m)  Maean  v.  Maean,  70  L.  J.  Q.  B. 
90. 

(«)  Rotcell  V.  Bowellj  (1900)  1  Q.  B.  9  ; 
69  L.  J.  Q.  B.  66. 

(o)  Bandit  y.  Gould,  8  E.  &  B.  467 ; 
27  L.  J.  Q.  B.  67. 

(jo)  See  Westmeath  v.  Salisbury ,  5  Bli. 
N.  S.  339 ;  6  E.  R.  349 ;  S.  C,  nom. 
JTesimeath  v.  Wettmeathf  1  Dow  &  0. 
619 ;  6  E. R.  619. 

{q)  Sumphrys  v.  Folnk,  (1901)  2  K.  B. 
386  ;  70  L.  J.  K.  B.  752.  See  Byre  v. 
Shqftsbury,  2  P.  Wms.  103 ;  Gilb.  Eq. 
172  ;  1  Wh.  &  T.  L.  C.  473. 

(r)  Vantittart  v.  Vamtttart,  2  D.  &  J. 
249  ;  27  L.  J.  C.  289.  See  Hamilton  v. 
metor,  L.  R.  6  Ch.  701 ;  40  L.  J.  C. 
692. 
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80  far  as  it  might  be  justified  by  the  father  having  proved  himself  Chip.  IV. 
by  mifloonduct  to  be  unfit  to  have  the  custody  of  the  children  (*). 
But  by  the  Custody  of  Infants  Act,  1873,  s.  2,,  "  no  agreement 
contained  in  any  separation,  deed  made  between  the  father  and 
mother  of  an  infant  or  infants  shall  be  held  to  be  invalid  only  by 
reason  of  its  providing  that  the  father  of  such  infant  or  infants 
shall  give  up  the  custody  or  control  thereof  to  the  mother :  pro- 
vided always  that  no  court  shall  enforce  any  such  agreement  if  the 
court  shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the 
infant  or  infants  to  give  effect  thereto  "  (f).  The  Q-uardianship  of 
Infants  Act,  1886,  s.  5,  which  entitles  the  mother  to  apply  to  the 
court  for  an  order  regarding  the  custody  of  infants,  has  enabled  the 
court  to  deprive  the  father  of  the  custody  of  his  children,  although 
he  may  not  have  been  guilty  of  such  conduct  as  would  have 
forfeited  his  rights  under  the  old  law,  and  the  misconduct  of  the 
mother  is  no  bar  to  her  application,  if  both  father  and  mother  are 
equally  guilty  (w).  By  the  Custody  of  Children  Act,  1891,  s.  6, 
the  court  may  refuse  to  make  an  order  for  the  delivery  of  a  child 
when  the  parent  has  abandoned  or  deserted  the  child,  or  allowed 
the  child  to  be  brought  up  by  another  person  at  that  person's 
expense,  or  by  the  guardians  of  a  poor  law  union,  for  such  a 
length  of  time  and  under  such  circumstances  as  to  satisfy  the  court 
that  the  parent  was  unmindful  of  his  parental  duties,  unless  the 
parent  has  satisfied  the  court,  that  having  regard  to  the  welfare  of 
the  child,  he  is  a  fit  person  to  have  the  custody  of  the  child.  This 
enactment  apparently  only  affects  the  parent's  right  to  the  custody 
of  the  child,  and  not  with  the  right  of  the  parent  to  nominate  a 
fit  person  to  have  the  custody  of  the  child  under  the  Ghiardianship 
of  Infants  Act,  1886  {x). — ^An  agreement  made  in  consideration  of  Religion  of 
marriage  or  after  marriage  depriving  the  father  of  the  control  of  ^^*^<^'^- 
the  religious  instruction  of  the  children  is  illegal  and  void ;  and 
the  court  will  support  the  right  of  the  father  without  regard  to 
such  agreement  (y).  The  court  in  general  orders  children  to  be 
educated  in  the  religion  directed  by  the  father,  or,  in  the  absence 
of  direction,  in  the  religion  professed  by  the  father  (s). 

W  Swift  V.  Swift,  4  D.  F.  &  J.  710  ;  (x)  See  Reff.  v.  Nash,  10  Q.  B.  D.  454 ; 

34  L.  J.  0.  394.  62  L.  J.  Q.  B.  442. 

(n  See  Re  Betant,  11  G.  D.  608  ;  48  (y)  Andrews  y.  Salt,  L.  R.  8  Ch.  622 ; 

L.  J.  0.  497  ;  Beaant  v.  Wood,  12  C.  D.  Agar-EUie  v.  Zaseelies,  10  0.  D.  49  ;  48 

629  ;  Hart  v.  Mart,  18  0.  D.  670  ;  60  L.  J.  C.  I ;  L' Alton  v.  D* Alton,  4  P.  D. 

L.  J.  C.  697.  87 ;  47  L.  J.  P.  69. 

(«)  Be  A.  and  B.,  (1897)  1  Ch.  786  ;  («)  Re  Seanlan,  40  0.  D.  200 ;  67  L.  J. 

66  L.  J.  C.  692 ;  Be  X,  (1899)  1  Ch.  C.  718 ;  Be  Newton,  (1896)  I  Ch.  740 ; 

626 ;  68  L.  J.  C.  266.  66  L.  J.  C.  641. 
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The  jurisdiction  of  the  court  may  be  exercised  where  the  infants 
are  residing  out  of  the  jurisdiction  (a) .  The  Guardianship  of  Infants 
Act,  1886,  has  apparently  not  altered  the  principles  upon  which  the 
court  acts  (b) ;  and  the  Custody  of  Children  Act,  1891,  s.  4,  enables 
the  court,  although  it  refuses  to  give  the  parent  the  custody  of  the 
child,  to  give  directions  that  the  child  shall  be  brought  up  in  the 
religion  in  which  the  parent  has  a  legal  right  to  require  that  the 
child  shall  be  brought  up. 

An  agreement  which  is  perfectly  legal  in  its  terms  may  be 
rendered  void  by  the  illegality  of  the  purpose  for  which  it  is 
made  (c),  A  sale  of  goods  for  an  unlawful  purpose  is  void,  and 
the  seller  cannot  recover  the  price  :  as  a  sale  of  goods  for  the  pur- 
pose of  shipping  them  in  a  foreign  trade  prohibited  by  statute  {d) ; 
a  sale  of  drugs  to  a  brewer  to  be  used  in  making  beer,  and  the  use 
of  which  is  prohibited  by  statute  {e) ;  a  sale  of  goods  for  the  pur- 
poses of  a  brothel  (/) ;  the  hire  of  goods  to  a  prostitute  for  the 
special  purpose  of  her  trade  {g),  and  the  rent  of  lodgings  let  for 
the  like  purpose  (h)  ;  and  though  the  agreement  is  made  without 
any  stipulation  for  payment  or  profit  out  of  the  proceeds  of  the 
unlawful  use  (t).  A  contract  between  British  subjects  for  the  sale 
and  delivery  of  goods  abroad,  for  the  purpose  of  smuggling  or 
importing  them  into  this  country  without  payment  of  duty,  is 
illegal  and  void  (A*).  If  a  foreigner  residing  abroad  seUs  and 
delivers  goods  abroad  for  such  purpose,  he  may  recover  the  price 
though  he  had  notice  of  the  purpose  for  which  the  goods  were 
bought ;  because  the  contract  was  complete  abroad,  and  no  country 
ever  takes  notice  of  the  revenue  laws  of  another  (/).  But  if  the 
foreign  seller  participates  in  the  act  of  smuggling,  as  by  packing 
the  goods  in  a  manner  required  for  that  purpose,  he  cannot  sue  for 
the  price  in  the  courts  of  this  country  (;w). 

Upon  the  same  principle  money  lent  for  an  illegal  purpose  can- 
not be  recovered :  as  money  lent  for  the  purpose  of  settling  losses 


(a)  H^  Montagu,  28  C.  B.  82  ;  54  L.  J. 
C.  397. 

\b)  iu  McGrath,  (1892)  2  Ch.  496  ;  61 
L.  J.  C.  549. 

(e)  F^  our,  Waugh  v.  Morris^  L.  R.  8 
Q.  B.  207  ;  42  L.  J.  Q.  B.  57. 

(d)  Lightfooi  v.   Tenant,   1   B.    &  P. 
651. 

(f)  LangUm  v.  Rughes,  1  M.  &  S.  593. 

(/)  Hamilton  v.  Ch'ainger,  6  H.  &  K. 
40. 


ig)  PearccY.  Brooks,  L.  R.  1  Ex.  213  ; 
35  L.  J.  Ex.  134. 

(A)  Applelon  v.  Campbell,  2  C.  &  P. 
347  ;  Jennings  y.  Throgmorton,  Ry.  &  M. 
251. 

(i)  Pearce  v.  Brooks,  supj-a, 

(k)  Biggs  v.  Laurence,  3  T.  R.  454  ; 
Clugas  V.  Pampeluna,  4  T.  R.  466. 

(/)  Pelleeat  y.  Angell,  2  0.  M.  &  R. 
311  ;  4  L.  J.  Ex.  326.  See  Sharp  v. 
Taylor,  2  PhiU.  816. 

(m)   Waymelly.  Reed,  5  T.  R.  699. 
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on  illegal  stock-jobbing  transactions  (n) ;   or  for  the  purpose  of     Csap.  IV. 

playing  at  an  illegal  game  (o)  ;  or  for  the  purpose  of  carrying  on 

an    unlicensed  theatre  of    which  the  lender  was  to  share  the 

profits  (p).    If  the  loan  is  void  by  reason  of  the  illegal  purpose, 

all  the  securities  given  for  the  loan  are  also  void  (q).   Trustees  who 

lend  money  in  breach  of  trust  may  recover  it  back,  the  loan  under 

such  circumstances  being  merely  unauthorised  but  not  illegal  {r). 

Money  paid  by  a  person  at  the  request  of  another  in  execution  Money  paid 
of  an  illegal  contract  or  for  an  illegal  purpose  will  not  create  any  ™po^^ 
debt  or  contract  for  the  repayment  of  the  amount  («).  And  an  in« 
demnity  for  payments,  or  for  liabilities  incurred,  in  carrying  out 
illegal  contracts  or  purposes  is  void(^).  But  money  paid  at  the 
request  of  a  person  in  execution  of  a  contract  which  is  merely  void, 
and  not  illegal,  may  be  recovered ;  as  money  paid  in  discharge  of 
a  wagering  contract  upon  shares,  which  is  rendered  simply  void  by 
the  Graming  Act,  1845,  s.  18  (w) ;  or  money  paid  by  a  broker 
upon  contracts  for  the  purchase  of  shares  which  were  illegal 
by  statute,  though  sanctioned  by  the  custom  of  the  Stock 
Exchange  (x).  And  an  agent  cannot  recover  from  his  principal 
money  paid  for  an  illegal  purchase  of  goods  or  for  any  other  illegal 
services  (y). 

A  demise  of  land  for  the  express  purpose  of  carrying  on  an  Land  demiBed 
ille&:al  trade  is  void  ;  and  the  lessor  cannot  recover  rent  under  the  *®'  illegal 

^  purpose. 

reservation  or  upon  the  covenant  of  the  lessee  or  for  breach  of  any 
of  the  covenants  (z).  So  if  a  house  or  land  be  let  for  the  purpose 
of  being  used  in  a  manner  to  create  a  nuisance  (a) ;  or  if  rooms  be 
let  for  the  purpose  of  delivering  blasphemous  lectures  {b) ;  or  if  a 
house  is  let  for  immoral  purposes  (c).     And  a  guarantee  for  the 


t. 


(n)  Cannon  v.  Brffee,  3  B.  &  Aid.  179. 

[o)  M'Kinnell  v.  Robinson,  3  M.  &  W. 
434  ;  7  L.  J.  Ex.  149 ;  Foot  v.  Baker,  6 
Man.  k  G.  336. 

{p)  De  Begnii  y.  ArmUtead,  10  Bing. 
107 ;  2  L.  J.  C.  P.  214.  See  JEtving  v. 
Oibalditton,  2  M.  &  Or.  53 ;  6  L.  J.  G. 
161. 

(q)  Cannan  y.  Bryee,  3  B.  &  Aid.  179  ; 
mil  y.  Fox,  4  H.  &  N.  369. 

(r)  Bi  Coltman,  19  G.  B.  64 ;  61 
L.  J.  G.  3. 

(«)  Cannan  r.  Bryoe,  3  B.  &  Aid.  183  ; 
Amory  y.  Merytoeather,  2  B.  &  G.  573 ; 
Be  Parker,  21  G.  D.  408  ;  52  L.  J.  0. 
169. 

(0  See  Thaek$r  r.  Hardy,  4  Q.  B.  B. 
687 ;  48  L.  J.  Q.  B.  287. 

(m)  Jeuopp  y.  Lutwyehef  10  £z.  614 ; 

L. 


24  L.  J.  Ex.  66  ;  Xniffht  y.  Cambers,  15 
G.  B.  662  ;  24  L.  J.  C.  P.  121  ;  Bose- 
wame  y.  Billing,  16  G.  B.  N.  S.  316 ;  33 
L.  J.  G.  P.  56  ;  see  ante^  p.  530. 

{x)  Ferry  v.  Barneit,  16  Q.  B.  D.  388 ; 
64  L.  J.  Q.  B.  466. 

(y)  Ex  p.  Mather,  3  Yes.  373.  See 
Shackell  y.  Bosier,  2  Bing.  N.  G.  634 ;  6 
L.  J.  G.  P.  193  ;  Smith  y.  White,  L.  R. 
1  Eq.  626 ;  36  L.  J.  G.  464. 

(2)  Gas  Light  Co,  y.  Turner,  6  Bing. 
N.  G.  324  ;  9  L.  J.  Ex.  336. 

(a)  Flight  y.  Clarke,  13  M.  &  W.  166 ; 
13  L.  J.  Ex.  309. 

{b)  Cowan  y.  Milboum,  L.  R.  2  Ex. 
230 ;  36  L.  J.  Ex.  124. 

{c)  Crisp  y.  Churchill,  dted  in  Lloyd  y, 
Johnson,  1  B.  &  P.  340 ;  Jennings  y. 
Throgmorton,  B.y.  &  M.  261. 

N  N 
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THE  MATTER  OP  CONTRACTS. 


Insiirance  of 
illegal  ri£^. 


Pabt  iit.  rent  of  premises  which  were  let  for  the  purpose  of  the  lessee  selling 
excisable  liquors  without  a  licence  was  held  void  {d).  A  covenant 
to  secure  the  purchase-money  of  land  which  had  been  sold  for  the 
purpose  of  being  resold  by  means  of  an  illegal  lottery  was  held 
void  (e). 

The  insurance  of  an  illegal  voyage  or  undertaking  is  void,  and 
the  assured  cannot  recover  a  loss :  as  an  insurance  of  a  ship  or 
goods  for  the  purpose  of  trading  with  an  enemy  (/) ;  an  insurance 
of  contraband  of  war  for  carriage  into  a  belligerent  port  (g) ;  an 
insurance  of  a  voyage  with  a  deck  cargo  prohibited  by  statute  (h). 
If  the  underwriter  was  party  to  the  illegality  his  subscription 
would  be  illegal,  and  if  not  his  subscription  would  be  void ;  in 
either  case  he  could  not  charge  the  premium  (t).  If  the  assured 
paid  the  premium  in  ignorance  of  the  illegality,  as  where  a 
war  had  been  proclaimed  abroad  before  the  insurance  was  made, 
he  may  recover  it  back  (A).  If  the  master  of  the  ship  renders  the 
voyage  illegal  without  the  authority  or  knowledge  of  the  owner  the 
insurance  is  not  vitiated :  as  where  the  master  wrongfully  loaded 
cargo  on  deck  (/) ;  and  where  the  master  carried  passengers  with- 
out having  a  certificate  (m). 

A  knowledge  of  the  illegal  purpose  is  presumptively  sufficient  to 
deprive  a  party  of  the  benefit  of  the  contract,  though  he  has  not 
stipulated  for  any  share  of  the  proceeds  or  profits  of  the  ille- 
gality («) ;  nor  is  it  material  to  the  validity  of  the  contract  that 
the  illegal  purpose  is  not  earned  into  effect  (o).  If  the  contract  is 
in  itself  illegal,  as  a  charter-party  for  the  importation  of  prohibited 
goods,  it  is  void,  though  the  parties  were  ignorant  of  the  illegality; 
but  if  a  contract  can  be  performed  in  a  legal  manner,  the  intention 
to  perform  it  in  an  illegal  manner  or  for  an  illegal  purpose  must  be 
proved  in  order  to  invalidate  it  {p), — ^A  party  to  a  contract,  upon 
discovering  that  it  is  intended  to  apply  it  to  an  illegal  purpose, 


Pariicipation 
in  illegal 
porpose. 


(d)  Bitehie  v.  Smith,  6  C.  B.  462 ;  18 
L.  J.  O.  P.  9. 

(tf)  Bridffes  r.  Fisher,  3  E.  &  B.  642  ; 
23  Ii.  J.  Q.  B.  276. 

(/)  See  ante,  p.  628. 

(})  Eobb»  V.  Henning,  17  C.  B.  N.  S. 
791;  34  L.  J.  C.  P.  117;  Seymour  v. 
London  and  Frov.  Ins.,  41  L.  J.  C.  P. 
198. 

(h)  Cunard  r.  Hyde,  2  E.  &  E.  1 ;  29 
L.  J.  Q.  B.  6. 

(i)  Jenkins  v.  Poxcer,  6  M.  &  S.  282. 

[k)  Oom  V.  Bruce,  12  East,  226. 


(0  Wilson  ▼.  Bankin,  6  B.  &  8.  208  ; 
34  L.  J.  Q.  B.  62. 

(m)  Dudgeon  v.  Pembroke,  L.  R.  9  Q.  B. 
681  ;  43  L.  J.  Q.  B.  220. 

(«)  Fearce  v.  Brooks,  L.  R.  1  Ex.  213 ; 
36  L.  J.  Ex.  134 ;  per  cur,  Seymour  y, 
London  and  Frov.  Ins.,  41  L.  J.  C.  P.  197  ; 
Lighifoot  v.  Tenant,  1  B.  &  P.  667. 

(o)  Gas  Light  Co.  v.  Turner,  6  Biog. 
N.  C.  324  ;  9  L.  J.  Ex.  336. 

(p)  JFaugh  v.  Morris,  L.  R.  8  Q.  B. 
202  ;  42  L.  J.  Q.  B.  67. 
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may  refuse  to  complete  it ;  as  upon  an  agreement  to  let  premises,  Chap.  IV. 
whieli  the  lessee  intends  to  use  for  an  unlawful  purpose  (q).  But 
an  executed  contract  cannot  be  rescinded  in  consequence  of  an 
illegal  use ;  as  where  a  lease  of  premises  is  granted  and  possession 
given,  though  the  lessee  intended  an  unlawful  use  of  the  pre- 
mises (r).  A  lease  of  premises  for  the  purpose  of  storing  cartridges 
with  a  covenant  by  the  lessor  to  keep  them  in  a  proper  condition 
for  that  purpose,  was  held  not  to  imply  a  warranty  of  the  continued 
legality ;  nor  was  the  lease  avoided  by  the  law  subsequently  pro- 
hibiting such  use  of  the  premises  (s). 


Contracts  made  for  the  purpose  of  defrauding  or  injuring  third  Contracta  in 
parties  are  illegal  and  void  :  as  an  agreement  between  two  army  parties!  ^ 
contractors,  that  one  should  pay  the  other  for  forbearing  to  draw 
goods,  in  fraud  of  government  (t) ;  a  contract  to  publish  a  book 
with  a  title-page  containing  a  false  statement  of  the  authorship,  in 
fraud  of  the  public  {u) ;  a  sale  of  goods  at  a  fictitious  price  for  the 
purpose  of  inducing  a  third  party  to  advance  that  sum  to  the 
buyer,  which  was  held  to  preclude  the  seller  from  recovering  the 
price  (x) ;  the  sale  of  a  fictitious  patent  right  for  the  purpose  of 
the  buyer  promoting  a  company  to  work  it,  as  being  a  fraud  upon 
the  intended  shareholders  (y) ;  or  the  sale  of  mining  and  other  pro- 
perties at  fictitious  prices  for  the  purpose  of  forming  companies  to 
buy  them  (s) ;  or  an  agreement  between  two  or  more  persons  by 
means  of  fictitious  purchases  to  induce  intending  buyers,  contrary 
to  the  fact,  to  believe  that  there  is  a  market  for  shares,  and  that 
the  shares  are  of  greater  value  than  is  really  the  case  (a).  An 
agreement  between  directors  and  a  shareholder  that  shares  allotted 
should  be  paid  for  at  a  discount  was  held  to  be  a  fraud  upon  the 
company ;  and  the  shareholder  was  held  liable  to  calls  for  the  full 
amount  (b). 

Upon  this  principle  in  compositions    between  a  debtor  and  Compositions 
creditors,  whether  statutory  or  not,  any  agreement  made  for  the  JJe^rs. 


(q)  Cowan  ▼.  Milbourn,  L.  B.  2  Ex.  (x)  Jackson  y,  Duchaire,  3  T.  K.  551. 

230 ;  36  L.  J.  Ex.  124.  (y)  Be^bie  t.  Fhosphate  Co.^  I  Q.  B.  D. 

(r)  Feret  v.  HiU,  16  0.  B.  207 ;  28      679  ;  44  L.  J.  Q.  B.  233. 


L.  J.  C.  185.  (z)  Re  Amln^ose  Lake  Co.,  14  C.  D.  390 ; 

(»)  Newbff  T.  Sharpe,  8  C.  D.  39  ;  47      49  L.  J.  C. 
L.  J.  0.  617.  (a)  Scott  v.  Srown,  (1892)  2  Q.  B.  724 ; 


(»)  Newhy  t.  SharpCy  8  C.  B.  39  ;  47  49  L.  J.  C.  457. 

.J.  0.  617.  (a)  Scott  y.  Br 

(0   WiUit  T.  Baldwin,  2  Dougl.  450.  61  L.  J.  Q.  B.  738. 

(u)  Post  V.  Marshf  16  0.  D.  396  ;  60  (*)  Odesta  Tramways  Co, 

l.  j.  c.  287.  c.  d.  235  ;  47  l.  j.  c.  505. 
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Past  III.    preference  of  one  creditor  is  illegal  and  YOid  a&  being  a  fraud  upon 
the  other  creditors.     "  Each  creditor  consents  to  lose  part  of  his 
debt  in  consideration  that  the  others  do  the  same,  and  each 
creditor  may  be  considered  to  stipulate  with  the  others  for  a 
release  from  them  to  the  insolvent  in  consideration  of  the  release  bj 
him.     Where  any  creditor,  in  fraud  of  the  agreemeut  to  accept  the 
composition,  stipulates  for  a  preference  to  himself,  his  stipulation  is 
altogether  void  "  (c) .     "  Such  transactions  are  necessarily  uberrinus 
fideiy  and  no  engagement  can  stand  which  has  been  withheld  from 
the  knowledge  of  the  whole  body  of  the  creditors,  and  which  it 
would  have  been  material  for  them  to  know  "  (rf).     The  oomposi- 
.  tion  which  is  obtained  by  the  fraudulent  preference  of  a  creditor  is 
also  void  as  against  all  the  other  creditors,  who  may  repudiate 
the  composition  and  revert  to  their  original  rights  and  remedies 
against  the  debtor  (^). — ^A  bond,  bill,  or  other  security  given  to 
a  compounding  creditor  for  the  balance  of  his  debt(/) ;  or  as 
an  additional  security  for  the  amount  of  the  composition  {g) ;  and 
whether  given  by  the  debtor  himself  or  by  a  third  party  {h) ;  is 
illegal  and  void  as  being  a  fraud  upon  the  other  creditors.     And 
if  a  security  is  originally  void  as  a  preferential  agreement,  any 
security  subsequently  given  for  the  same  is  also  void  (t).    A  pre- 
ferential agreement  is  not  rendered  valid  by  the  preferred  creditor 
standing  surety  for  the  composition  to  all  the  other  creditors  (J) ; 
unless  such  stipulation  is  part  of  the  agreement  with  the  other 
creditors  (A*).    A  creditor  who  procures  a  fraudulent  preference 
cannot  recover  the  amount  of  the  composition,  because  the  whole 
agreement  with  his  debtor  is  vitiated  by  the  fraud  (/).    And  if  he 
sues  for  his  original  debt,  his  debtor  may  plead  a  satisfaction  or 
discharge  under  the  composition ;  the  validity  of  which  the  creditor 
is  then  estopped  from  denying  by  reason  of  his  participation  in  the 


Fl^erGDtial 
secnrity. 


(c)  Erie,  J.,  MalUlieu  y.  UodgiOHf  16 
Q.  B.  711 ;  20  L.  J.  Q.  B.  347. 

{d)  Best,  C.  J.,  Britten  t.  Hughes ^  6 
Bing.  466.     See  ante,  p.  222. 

{e)  Lauglish  t.  Tennent,  L.  R.  2  Q.  B. 
49 ;  36  L.  J.  Q.  B.  10 ;  Ex  p.  Milner, 
15  Q.  B.  D.  605  ;  54  L.  J.  Q.  B.  425. 

.(/)  Coekihott  V.  Bennett ,  2  T.  R.  763  ; 
Jackman  y.  Mitchell,  13  Yes.  581  ;  Mare 
y.  Sandford,  1  Giff.  288. 

ig)  Leicester  y.  Rose,  4  East,  372  ,- 
Sowden  y.  Haigh,  11  A.  &  E.  1033; 
9  L.  J.  Q.  B.  198. 

(A)  McKeufan  v.  Sanderson,  L.  R.  20 


Eq.  65  ;  44  L.  J.  C.  447  ;  Exp,  Milner, 
supra, 

(t)  Fisher  y.  Bridges,  3  E.  &  B.  642  ; 
23  L.  J.  Q.  B.  276  ;  Geere  y.  Mare,  2  H. 
&  G.  339  ;  33  L.  J.  Ex.  50. 

(f)  Wood y.  Barker, L.  R.  1  Eq.  139 ; 
35  ii.  J.  C.  276. 

{k)  BisseU  y.  Jones,  L.  R.  4  Q.  B.  49  ; 
38  L.  J.  Q.  B.  2 ;  Exp.  Nicholson,  L.R. 
5  Ch.  332. 

(/)  Knight  y.  Hunt,  5  Bing.  432  ; 
Howden  y.  Haigh,  11  A.  &  E.  1033  ; 
9  L.  jr.  Q.  B.  198. 
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fraud  (//*).  Nor,  on  the  other  hand,  can  the  debtor  oharge  the  Chap.  17. 
preferred  creditor  upon  the  deed  of  composition  ;  as  by  suing  him 
upon  a  covenant  of  indemnity  against  the  debts  oompoimded 
for  (n). — A  payment  made  to  a  creditor  to  induce  him  to  enter  into  Preferential 
the  composition  may  be  recovered  back  by  the  debtor,  because,  P*y^«^*- 
though  particeps  crtminisy  he  is  not  in  pan  delicto  (o).  And  the  pay- 
ment of  bills  which  he  has  given  to  the  creditor  who  has  negotiated 
them  to  bond  fide  holders,  is  in  this  respect  equivalent  to  payment 
to  the  creditor,  and  he  may  recover  back  the  amount  {p).  But  a 
payment  made  after  the  composition  is  complete  and  the  pressure 
removed  is  a  voluntary  payment  which  he  cannot  recover  back  (q). 
— A  compounding  creditor  is  bound  by  the  statement  of  his  debts,  Bisoharg^  by 
and  cannot  afterwards  recover  in  respect  of  any  debts  or  parts  of  «>°*P<»^o^ 
debts  which  he  has  not  entered  as  chargeable  (r).  And  if  he 
executes  the  composition  without  stating  the  debts,  he  is  taken  as 
executing  for  the  whole  amoimt  then  duo  to  him  (»).  A  creditor 
may  compound  for  part  of  his  debts,  with  the  consent  of  all  the 
other  creditors  (t) ;  and  some  of  the  creditors  may  agree  to  com- 
pound for  their  debts  apart  from  the  others ;  unless  there  is  an 
express  or  implied  condition  that  all  shall  join  (u).  A  secured 
creditor  who  joins  in  a  composition  for  the  full  amount  of  his 
claim  thereby  discharges  his  security  (x)  ;  and  if  he  puts  a  value 
upon  his  security  and  compounds  for  the  balance  of  his  claim,  he  is 
bound  by  that  valuation,  and  if  the  security  realises  a  larger 
amount  he  must  account  to  the  debtor  for  the  surplus  over  the 
amount  of  the  valuation  and  interest  upon  the  assessed  value,  from 
the  date  of  assessment  to  reaHsation  (f/). 

The  effect  of  illegality  in  the  matter  or  purpose  of  an  agi*eement  Eflfeot  of 
is  to  render  it  wholly  void  of  legal  effect ;  no  claim  or  defence  can  ^®f^*^  ^ 
be  maintained,  which  requires  to  be  supported  by  allegation  or  agreement. 


(m)  Mallalieu  v.  Hodgson,  16  Q.  B. 
689  ;  20  L.  J.  Q.  B.  339. 

(m)  HiggiM  y.  Pitt,  4  Ex.  312  ;  18 
L.  J.  Ex.  488. 

(o)  Atkinson  v.  Denby,  7  H.  &  N.  934  ; 
81  li.  J.  Ex.  362 ;  Re  LetizbergU  Policy, 

7  C.  D.  650  ;  47  L.  J.  C.  178. 

(p)  Smith  V.  Cuff,  6  M.  &  S.  160  ; 
Horton  v.  Riley,  11  M.  &  W.  492;  13 
xj.  J.  Ex.  31. 

(q)   WUson  v.  Ray.  10  A.   &  E.  82  ; 

8  li.  J.  Q.  B.  224. 

(r)  Brittm  v.   Hughes,  5  Bing.   460; 


Blaekstone  v.  TFibon^  26  L.  J.  Ex.  229. 
See  Eastabrook  y.  Scott,  3  Ve6.  456. 

(s)  Harrhy  v.  Wall,  1  B.  &  Aid.  103. 

(0  Woods  V.  Be  Jfattos,  L.  R.  1  Ex- 
91  ;  36  L.  J.  Ex.  64. 

(m)  Carey  v.  Barrett,  4  0.  P.  D.  379 ; 
Levita's  Claim,  (1894)  3  Ch.  366  ;  64 
Li.  J.  V.  13. 

(x)  CuUingworih  t.  Loifd,  2  Beav.  385  ; 
Re  Balbirnie,  3  C.  D.  488  ;  46  L.  J.  B. 
166. 

(y)  Soe.  Gen.  de  Paris  t.  Oeen,  8  Ap. 
Ca.  606  ;  63  L.  J.  C.  163. 
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Past  HI. 


EfiPectin 
equitj 


Security  for 
illegal  debt. 


Eztrindo 
evidence  of 
illegality. 


proof  of  an  illegal  agreement  (a).  Either  party  may  repudiate 
the  agreement,  with  or  without  alleging  a  reason,  and  may  after- 
wards justify  on  the  ground  of  the  illegality  (a).  "  The  objection 
that  a  contract  is  immoral  or  illegal,  as  between  plaintiff  and  defen- 
dant, sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  objection  is  ever  allowed ; 
but  it  is  founded  in  general  principles  of  policy,  which  the  defen- 
dant has  the  advantage  of  contrary  to  the  real  justice  as  between 
him  and  the  plaintiff.  If,  from  the  plaintiff's  own  stating  or 
otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  causd^  or  the 
transgression  of  a  positive  law,  there  the  court  says  he  has  no  right 
to  be  assisted''  (6). — ^And  the  effect  of  illegality  is  the  same  in 
equity  as  at  law.  A  contract  or  instrument  which  fails  in  a  court 
of  law  by  reason  of  its  illegality  cannot  be  enforced  in  equity ; 
although  money  has  been  paid  and  received  in  respect  of  that  con- 
tract. Equitable  terms  can  be  imposed  on  a  plaintiff  seeking  to 
set  aside  an  illegal  contract  as  the  price  of  the  relief  he  asks ;  but 
as  to  any  claims  sought  to  be  actively  enforced  on  the  footing  of 
an  illegal  contract,  the  defence  of  illegality  is  as  available  in  a 
court  of  equity  as  it  is  in  a  court  of  law  (c). — ^A  bond  or  covenant 
or  other  security  subsequently  given  for  a  debt  originating  in  an 
illegal  consideration  or  transaction,  or  for  a  prior  security  for 
such  debt,  is  vitiated  by  the  same  illegality  (r/)  :  as  a  bill  given  to 
a  broker  for  his  charges  in  effecting  an  illegal  insurance  (e) ;  a 
bill  in  renewal  of  a  bill  given  for  a  gaming  debt  (/) ;  a  security 
given  to  a  compounding  creditor  by  way  of  illegal  preference  {g) ; 
a  bond  given  to  the  holder  of  a  note  which  had  been  given  for 
an  illegal  purpose  and  indorsed  to  the  holder  when  overdue  (h), 
A  guarantee  of  an  illegal  debt  is  illegal  and  void ;  but  a  guarantee 
of  a  debt  which  is  merely  void  and  not  illegal,  as  the  loan  of  a 
company  in  excess  of  their  borrowing  powers,  is  valid  (i). 

The  effect  of  illegality  is  the  same,  in  whatever  form  the  contract 
is  framed,  whether  in  the  form  of  a  simple  contract  or  of  a  con- 


(z)  Per  eur.  Taylor  v.  Cheiter^  L.  R. 
4  Q.  B.  314  ;  38  L.  J.  Q.  B.  227  ;  Odessa 
Tramvays  Co,  v.  Mendel^  8  C.  D.  235  ; 
47  L.  J.  C.  605. 

(a)  Cowan  v.  Milboum^  L.  B.  2  Ex. 
230  ;  36  L.  J.  Ex.  124. 

{f>)  Mansfield,  C.  J.,  Hohnan  v.  John' 
8onf  1  Cowp.  343 ;  Grant,  M.  R.,  Thom- 
son  V.  Thomson f  7  Ves.  472. 

{c)  He  Cork  and  Yottghal  By.y  L.  R.  4 
Ch.  748  ;  39  L.  J.  C.  277. 


{d)  Bridges  v.  Fishn^y  3  E.  &  B.  642 ; 
23  L.  J.  Q.  B.  276. 

(e)  Exp,  Mather,  3  Vee.  373. 

(/)   Wynne  v.  Callander,  1  Buss.  293. 

(^  Geere  v.  Mare,  2  H.  &  0.  339 ;  38 
L.  J.  Ex.  60. 

(A)  Amory  v.  Merytceather,  2  B.  &  G. 
573. 

(i)   Yorkshire  Waggon  Co,  v.  Maclure, 
19  C.  D.  478;  61  L.  J.  0.  253. 
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traot  under  seal,  or  of  a  bond  with  an  illegal  condition  {j ) ;  and 
though  the  contract  is  apparently  yalid  in  form  and  matter, 
extrinsic  evidence  is  always  admissible  in  variance  of  or  in  addi- 
tion to  the  contract  in  order  to  show  that  the  transaction  is 
iUegal  and  therefore  void,  even  in  the  case  of  a  covenant  or 
contract  under  seal  (A).  The  facts  showing  illegality,  either  by 
statute  or  common  law,  must  be  pleaded ;  they  cannot  be  proved 
under  a  bare  denial  of  the  contract  {I)  ;  but  where  the  illegality 
appears  from  the  plaintiff's  own  evidence  (as  in  the  case  of  a 
criminal  conspiracy  to  create  a  market  by  fictitious  dealings  in 
shares)  it  is  the  duty  of  the  court  to  take  judicial  notice  of  the 
fact,  and  to  give  judgment  for  the  defendant,  although  the 
illegality  is  not  raised  by  the  pleadings  {m).  And  if  the  illegality 
does  not  appear  in  the  terms  of  the  contract  the  burden  of  proof 
lies  upon  the  party  asserting  its  effect;  the  presumption  being 
in  favour  of  legality  (n).  The  courts  will  grant  discovery  in  aid 
of  the  defence  of  illegality  unless  there  are  special  circimistances 
of  exemption  (o). 


Ohap.  IV. 


Money  paid  in  consideration  of  an  executory  contract  or  pur-  Money 
pose  which  is  illegal,  upon  repudiation  of  the  transaction  may  be  ^^^J^^^ 
recovered   back,  as  if  upon    a   failure   of   consideration  (p)  :  as  illegal 
money  paid  for  a  promise  of  procuring  a  public  office  {q) ;  and  ^fi^"^®®™®^  • 
money  paid  as  the  consideration  of  an  illegal  wagering  contract ; 
but  it  cannot  be  reclaimed  after  the  happening  of  the  event  (r). 
It  has  been  said  that  if  money  is  paid  or  goods  delivered  for  an 
illegal  purpose,  the  person  who  has  so  paid  the  money  or  deli- 
vered the  goods  may  recover  them  back  before  the  illegal  purpose 
is  caiTied  out  («). — Money  deposited  with  a  stakeholder  upon  a  Monej 
wagering  contract  may  be  reclaimed  and  recovered  back  after  the  ^^gtake- 

Lolder. 


(j)  Co.  Lit.  206  b  ;  Duvergier  v.  Fel- 
lows, 6  Bing.  248  ;  10  B.  &  G.  826. 

(k)  Collins  v.  BlanUrn,  2  Wils.  341 ; 
1  Sm.  L.  G.  355. 

(/)  Ord.  XIX.  rr.  16,  20.  See  Willia 
V.  Loviek,  (1901)  2  K.  B.  195  ;  70  L.  J. 
£1.  B.  656. 

(w)  Seott  V.  Broum,  (1892)  2  Q.  B. 
724 ;  61  L.  J.  Q.  B.  738. 

(n)  Hire  Purchate  Co,  v.  Biehens^  20 
Q.  B.  D.  339. 

(o)  Benyofi  y.  Nettle/old^  3  Mao.  &  G. 
94  ;  20  L.  J.  G.  186. 


{p)  See  ante,  p.  63  ;  Bailer,  J.,  Zowry 
V.  Bourdieu^  2  Dougl.  471  ;  Bone  v. 
Eckless,  5  H.  &  N.  925 ;  29  L.  J.  :6x. 
438. 

(q)  BuUer,  J.,  Walker  v.  Chapman,  2 
Dougl.  471 ;  Hogan  v.  Shce,  2  Eap.  522. 

(r)  Tappenden  v.  Bandall,  2  B.  &  P. 
467 ;  Bu8k  y.  IFaUh,  4  Taunt.  290 ; 
Bayley,  J.,  Hatteloxc  v.  Jackson,  8  B.  &  G. 
224. 

(*)  Mellish,  L.  J.,  Taylor  y.  Bowers,  1 
Q.  B.  D.  300 ;  46  L.  J.  Q.  B.  39 ;  dia- 
sented  from,  Kearley  y.  Thomson,  24 
Q.  B.  D.  746 ;  69  L.  J.  Q.  B.  288. 
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event,  at  any  time  "before  the  money  has  been  actually  paid  over  (t) ; 
but  not  if  the  stakeholder  has  paid  it  over  according  to  the  eyent 
before  his  authority  is  revoked  (u). — The  party  seeking  to  recover 
money  paid  upon  an  illegal  contract  or  purpose  must  give  notice 
that  he  repudiates  the  transaction  before  it  is  executed,  and  re-claim 
the  money,  in  order  to  entitle  him  to  maintain  an  action ;  and 
merely  bringing  the  action  is  not  suflScient  notice  (x). 

After  the  execution  of  the  illegal  contract  or  purpose  money 
paid  under  it,  whether  as  the  consideration  or  in  performance  of  the 
promise,  cannot  be  recovered  back  ;  for  the  parties  are  then  equally 
delinquent,  and  the  rule  applies  that  "  in  pari  delicto  melior  est  con- 
ditio  possidentis  "  (y) .  The  rule  applies  where  the  illegal  purpose  has 
been  executed  in  a  material  part,  though  it  remains  unexecuted  in 
another  material  part  (s) ;  and  where  it  has  been  executed  as  far  as 
possible,  and  further  execution  has  become  impossible  («).  The 
true  test  for  determining  whether  or  not  the  plaintiff  and  the 
defendant  were  in  pari  delicto^  is  by  considering  whether  the 
plaintiff  could  make  out  his  case  otherwise  than  through  the 
medium  and  by  the  aid  of  the  illegal  transaction  to  which  he  was 
himself  a  party  (J).  But  in  the  case  of  purely  equitable  remedies, 
the  court  may  refuse  its  assistance  to  a  particeps  criminiSj  who  does 
not  rely  upon  any  part  of  the  illegal  transaction,  as  a  person  in- 
voking the  jurisdiction  of  the  Court  of  Chancery  must  come  into 
court  with  clean  hands  (c).  Accordingly  money  lost  fairly  at 
illegal  gaming  or  wagering,  and  paid,  cannot  be  recovered  back  {d). 
So  with  money  paid  or  accounted  for  as  the  price  of  goods  sold  and 
delivered  under  an  illegal  contract  of  sale  {e).  And  money  paid  to 
induce  a  person  to  become  bail  for  another  cannot  be  recovered 
back,  after  the  purpose  is  completed  by  acceptance  of  the  bail, 
whether  the  principal  makes  default  or -not  (/).  Where  money 
was  deposited  with  a  company's  banker  for  the  purpose  of  giving 


it)  Ante, -p.  631. 

(m)  JTowton  V.  Hancock,  8  T.  R.  675. 

\x)  Busk  V.  Wahhy  4  Taunt.  290 ; 
Palyart  t.  Lfckie,  6  M.  &  S.  290  ;  Qatty 
V.  Field,  9  Q.  B.  431 ;  16  L.  J.  Q.  B. 
408. 

(y)  Per  cur.  Taylor  y.  Chester,  L.  R.  4 
Q.  B.  313 ;  38  L.  J.  Q.  B.  227. 

{z)  KearUy  v.  Thornton,  24  Q.  B.  D. 
742 ;  69  L.  J.  Q.  B.  288. 

(a)  Re  Great  Berlin  Steamboat  Co.,  26 
C.  D.  616  ;  64  L.  J.  C.  68. 

iP)  Simpson  ▼.  Blots,  7  Taunt.  246 ;  2 


Marsh.  642 ;  Taylor  t.  Bowets,  1  Q.  B.  D. 
291 ;  46  L.  J.  Q.  B.  39. 

(e)  Ayerst  y.  Jenkins,  L.  R.  16  Eq. 
27  ;  42  L.  J.  0.  690. 

(d)  Thistlewood  v.  Craeroft,  1  M.  &  3. 
600  ;  Eoicson  r.  Hancock,  8  T.  R.  676. 

(e)  Owetis  T.  Denton,  1  G.  M.  &  R. 
711;  4L.  J.  Ex.  08. 

(/)  Herman  v.  Jeuchner,  16  Q.  B.  D. 
661 ;  64  L.  J.  Q.  B.  340.  See  Consoli- 
dated Exploration  Co.  y.  Musgrave,  (1900) 
1  Gh.  37 ;  69  L.  J.  G.  11 ;  and  see  antc^ 
p.  610. 
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iihe  company  a  fictitious  credit,  it  was  held  that  after  an  order  was  Chap.  IV. 
made  for  winding  up  the  company  the  money  could  not  be  re- 
covered hack  (<7).  Upon  this  principle  a  premium  paid  upon  an 
illegal  insurance,  after  the  risk  has  determined,  is  not  recoverable, 
though  the  underwriter  cannot  be  compelled  to  pay  the  loss  (h). 
But  if  the  premium  in  such  case  has  been  paid  or  secured  by  a  bill 
only,  there  is  no  remedy  on  the  bill,  being  the  security  for  an 
illegal  debt  (*).  So  an  underwriter  having  paid  the  loss  under  an 
illegal  insurance  cannot  recover  it  back ;  and  though  he  has  only 
paid  it  to  the  broker  of  the  insured,  who  has  not  paid  it  over  (k), 
— ^Upon  the  same  principle  goods  or  other  property  delivered  under  Property 
an  illegal  agreement  or  for  an  illegal  purpose,  may  be  reclaimed  Sw^^  ^°  ^ 
and  recovered  back  so  long  as  the  agreement  or  purpose  remains  agreement, 
unexecuted.  Where  goods  were  delivered  under  a  fictitious  sale 
for  the  purpose  of  protecting  the  possession  whilst  the  owner  com- 
pounded with  his  creditors,  it  was  held  that  he  might  repudiate 
the  transaction  before  the  composition  had  been  carried  out, 
and  recover  the  goods  from  the  preteuded  buyer,  or  from  a 
subvendee  to  whom  they  had  been  delivered  with  notice  of  the 
illegal  transaction  (/).  But  "if  the  contract  is  executed  and  a 
property  either  general  or  special  has  passed  thereby,  the  pro- 
perty must  i*emain ; "  and  upon  this  ground  a  lien  for  work 
done  upon  a  chattel,  though  under  an  illegal  contract,  is  valid  (m). 
TJpon  the  same  principle  a  conveyance  of  property  executed 
upon  trust  for  the  absolute  use  of  a  woman,  cannot  be  set  aside 
upon  the  ground  that  it  was  executed  in  consideration  of  illicit 
cohabitation  (n).  And  where  a  father  took  out  an  insurance 
upon  his  son's  life,  for  his  own  benefit  and  at  his  own  expense, 
and  the  office  paid  the  insurance  though  it  was  illegal  for  want  of 
interest  in  the  life,  it  was  held  that  the  father  was  entitled  to  keep 
the  money,  as  against  the  estate  of  his  son  (o). 

Payment  to  an  agent  is  equivalent  in  the  above  respect  to  pay-  Payment  to 
ment  to  the  principal,  and  though  paid  upon  an  illegal  account  ^^^^ 
cannot  be  recovered  back  ;  nor  can  the  agent  resist  the  claim  of  the 

iff)  Be    Oreat   Beiiin    Steamboat    Co,^  46  L.  J.  Q.  B.  39  ;  see  Symet  v.  Ruffhei, 

Mupra.  L.  R.  9  Eq.  476  ;  39  L.  J.  C.  304. 

(h)  Lowry  t.  Bourdieu,  2  Dougl.  468;  ,  ("»)  ^^^^^  B.,   Searfo  v.   Moryan,  4 

Vandyek  v.  Rewett,  1  East,  97  ;  Alkitu  M.  &  W.  281 ;  7  L.  J.  Ex.  324. 

T.  Jupe,  2  C.  P.  D.  375.  W  ^y«r»t  v.  Jenkins,  L.  R.  16  Eq. 

ii\  V*  1    Untk^  %  v«fl  ^7^  276 ;  42  L.  J.  C.  690 ;  see  Pawson  v. 

W  Exp,  Mather,  3  Ves.  373,  ^^^^^.^^  jg  ^  j^  202 ;  49  L.  J.  C.  193. 

(*)  Tenant  v.  Elliott,  I  B.  &  P^4.  (j)   Worthington  ▼.  Curtis,  1  0.  D.  419 ; 

L.  <r.  G. 


(/)  Taylor  y.  Bowers,  I  Q.  B.  D   291 ;       46  L.  J.  0.  269. 
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Fast  III.  prmoipal  upon  the  ground  of  any  illegality  in  the  transaction  on 
account  of  which  the  payment  was  made ;  ajs  in  the  case 
of  a  broker  receiving  from  the  underwriter  the  amount  of  loss 
under  an  illegal  insurance  ( p)  ;  or  of  a  broker  or  agent  receiving 
the  price  of  goods  sold  by  him  for  his  principal,  though  the  sale 
was  illegal  and  could  not  have  been  enforced  against  the  buyer  (q) ; 
or  in  the  case  of  a  betting  agent  receiving  payment  of  bets  made 
by  him  for  his  principal  (r).  Where  a  person  upon  the  sale  of  a 
ship  to  a  foreign  government  authorised  his  agent  to  apply  a  por- 
tion of  the  price  in  bribing  the  agents  of  the  government  to  eflfect 
the  sale,  it  was  held  that  after  the  price  was  paid  to  his  agent  he 
might  revoke  the  authority  to  pay  the  bribes,  and  recover  from  him 
the  whole  amount,  except  so  much  as  had  been  already  so 
applied  («). — ^Upon  the  same  principle,  although  the  court  will  not 
order  an  account  of  profits  of  an  illegal  partnership  or  business  {t)j 
yet  where  two  British  subjects  had  purchased  and  repaired  an 
American  built  ship  on  a  joint  speculation,  with  a  view  of  employ- 
ing her  in  trade  between  the  two  ooimtries,  until  an  opportunity 
should  occur  for  reselling  her  to  advantage,  for  which  purpose 
they  procured  her  to  be  registered  in  the  United  States  in  the 
name  of  a  third  person,  who  was  a  citizen  of  that  country,  upon  a 
false  declaration  that  she  was  bond  fide  his  property ;  the  court 
directed  an  account  of  realised  profits  of  the  speculation,  including 
freight  earned,  notwithstanding  the  employment  of  the  ship  was 
contrary  to  the  English  statutes  then  in  force  regarding  the  im- 
portation of  goods  («f).  No  claim  can  be  allowed  for  compensa- 
tion or  contribution  between  persons  engaged  in  an  illegal  transac- 
tion {x).  Where  two  persons  had  joined  in  an  illegal  wager  which 
they  won,  and  one  of  them  advanced  to  the  other  his  share  of  the 
winnings,  which  the  loser  failed  to  pay ;  it  was  held  that  he  could 
not  recover  back  the  sum  so  advanced,  because  he  could  not  main- 
tain such  claim  except  through  the  illegal  contract  (y). 
Exception  of  -^  exception  to  the  rule,  that  money  paid  in  execution  of  an 
parties  not      iUeffal  coutxact  cannot  be  recovered  back,  is  made  where  the  party 

%n  part  deheto,         °  '  sr      j 

(p)  Tenant  v.  JElliott,  1  B.  &  P.  3.  («)  5ow  v.  Fckleu,  5  H.  &  N.  926  ; 

Li.  J. 


{q)  Farmer  v.  Hussell,  1  B.  &  P.  296 
BouaJUId  T.  Wilton,  16  M.  &  W.  185 
eee  Nicholson  y.  Gooch,  6  E.  &  B.  999 
25  L.  J.  Q.  B.  137. 

(r)  Bridger  v.   Savage,  16   Q.  B.   D. 


29  L.  J.  Ex.  438. 

(0  Snowies  v.  HoughUm,  11  Ves.  168 ; 
Ewing  t.  Osbaldiston,  2  M.  &  Or.  53  ;  6 
L.  J.  C.  161. 

r«)  Sharp  V.  Taylor,  2  PhiU.  801. 

{x)  Jessel,  H.  &.,  Syfees  y.  Beadon,  11 


863  ;  64  L.  J.  Q.  B.  464  ;  De  Mattos  v.       C.  D.  197  ;  48  L.  J.  C.  522. 
Benjamin,  63  L.  J.  Q.  B.  248.  (y)  Simpson  v.  Bloss,  7  Taunt.  246. 
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who  paid  the  money  acted  under  undue  pressure  or  influence  on  Chap.  IY. 
the  part  of  the  receiver,  and  therefore  was  not  in  pari  delicto 
with  the  latter  (z).  And  this  rule  has  been  applied  to  money 
extorted  by  an  abuse  of  legal  proceedings ;  as  where  a  party  paid 
a  sum  of  money  to  obtain  his  release  from  an  arrest  under  a  colour- 
able legal  process  (a).  Another  exception  is,  where  a  statute  has 
been  passed  with  the  object  of  protecting  a  particular  class  of 
persons,  the  members  of  that  class  may  recover  payments  made  by 
them.  Thus  the  fees  of  a  sheriff  are  flxed  by  statute,  and  an 
overpayment  may  be  recovered  (6).  And  where  the  agent  of  a 
candidate  .had  settled  accounts  with  a  returning  officer,  the  candi- 
date was  aUowed  to  recover  from  the  returning  officer  a  pro- 
portionate part  of  the  amount  disallowed  on  a  subsequent  taxation 
under  the  Parliamentary  Elections  (Returning  Officers)  Act, 
1875,  at  the  instance  of  the  other  candidate  {c).  So  money  paid  in 
excess  of  the  legal  interest  allowed  by  the  statutes  against  usury 
could  be  recovered  back  {d).  And  so  could  money  paid  in  contra- 
vention of  the  Lottery  Acts  (e). 

If  part  of  the  consideration  is  illegal,  and  the  promise  is  not  illegality  in 
divisible  and  apportionable  to  the  several  parts,  the  whole  contract  P.^*  ^^.^^' 
is  void ;  as  a  contract  for  the  hiring  of  a  housekeeper  made  partly  in 
consideration  of  illicit  cohabitation  (/)  ;  or  an  indemnity  against 
the  costs  of  an  action  given  in  consideration  of  publishing  a  libel 
and  defending  the  action  for  the  publication  (g)  ;  or  a  bond  given 
on  the  understanding  that  the  obligor  should  not  be  proceeded 
against  criminally  although  there  was  no  actual  threat  of  criminal 
proceedings  (h).  A  contract  to  pay  a  fixed  sum  for  the  purchase 
of  the  business  of  law  stationer,  together  with  the  office  of  dis- 
tributor of  stamps  and  collector  of  taxes,  was  held  wholly  illegal 
as  involving  the  purchase  of  a  public  office ;  the  price  not  being 
apportionable  (*).  And  where  a  bill  was  given  for  the  balance  of 
a  debt,  part  of  which  was  for  an  illegal  consideration,  it  was 


(r)  See  ante,  pp.  63,  549  (o).  (e)  Clarke  v.  Shee,  I  Cowp.  197. 

(a)  De  Cadaralr,  Coilina,  4  A.  &  E.  (/)  js^x  v.  Northwinafield,  1  B.  &  Ad. 

858  ;  5  L.  J.  K.  B.  171.  9X2. 

148;  Dewi.  Farsofis,  2  B.  &  A.  562  ;  1  .,^)  fr  ^^V'-^qJ'  ^  ^'^'  ^'  ^' 

Chit.    295.      See   Scarfe  v.   Halifax,    7  o^'*  .  ©  ^-  •'•  ^-  -f-  1»3. 

M.  &  W.  288  ;  10  L.  J.  Ex.  332.  W  J^ound  v.  Grimwade,  39  C.  D.  606  ; 

(e)  Martin  V,  Ibmkinson,  (1893)  2  Q.  B.  ^7  L.  J.  C.  725. 

121 ;  62  L.  J.  Q.  B.  400.  (i)  ITopkim  v.  Preteott,  4  C.  B.  678  ; 

(d)  Ashley  v.  Beynoldt,  2  Stra.  915.  16  L.  J.  C.  P.  259. 
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Pabt  III.     held  that  the  amount  was  not  apportionable  and  the  bill  wholly 
void(y). 

Where  a  contract  contains  several  promises,  or  a  promise  to  do 
several  matters,  some  of  which  are  illegal,  a  promise  which  can  be 
separated  from  the  illegality  may  be  valid.  "  The  general  rule  is 
that  where  you  cannot  sever  the  illegal  from  the  legal  part  of  a 
covenant,  the  contract  is  altogether  void ;  but  where  you  can  sever 
them,  whether  the  illegality  be  created  by  statute  or  by  the  com- 
mon law,  you  may  reject  the  bad  part  and  retain  the  good"  (A-). 
So  a  bond  may  be  good,  though  the  condition  is  good  in  part  and 
illegal  in  part  (/).  An  agreement  to  assign  all  offices  of  which  the 
party  should  be  possessed,  was  held  good  as  to  all  offices  which 
might  be  legally  assigned  (m).  A  covenant  in  a  lease  to  pay  rent 
**  clear  of  all  taxes  whatsoever,"  was  held  good,  except  as  to  the 
property  tax  and  such  taxes  as  could  not  be  legally  paid  by  the 
tenant  («).  A  contract  which  operates  in  terms  as  an  unreasonable 
restraint  of  trade  is  construed,  if  possible,  divisibly  as  to  the  limits 
of  restraint,  and  is  held  valid  within  reasonable  limits  (o). — Con- 
tracts of  service  impliedly  import  that  the  service  must  be  lawful 
and  used  for  a  lawful  purpose.  A  printer  engaged  to  print  a  work 
may  refuse  to  print  libellous  matter,  and  may  charge  for  printing 
the  rest  of  the  work  (p) . — Upon  the  same  principle  a  conveyance  of 
property  which  as  to  part  of  the  subject  is  illegal,  may  be  supported 
as  to  so  much  of  the  subject  as  can  be  legally  conveyed,  though  the 
consideration  may  not  be  apportionable ;  as  the  grant  of  an  advow- 
son,  with  next  presentation,  of  a  vacant  benefice,  which  is  valid  as  to 
the  advowson,  though  illegal  and  void  as  to  the  next  presentation  {q). 
So  a  mortgage  or  charge  of  property  with  a  covenant  for  payment, 
though  illegal  and  void  as  to  the  security  given,  may  be  valid  as  to 
the  personfd  covenant  (r).  And  a  mortgage  deed  by  a  corporation, 
which  was  ultra  vires  as  a  charge  upon  property,  was  held  valid  as 
to  the  covenant  (s).  But  in  the  cade  of  bills  of  sale  of  personal 
chattels  given  by  way  of  security  and  not  in  accordance  with  the 


{J)  Seott  V.  Gillmwe,  3  Taunt.  226. 

{k)  Willes,  J.,  Piekervng  v.  Ilfra' 
cotnbe  Ry.y  L.  R.  3  C.  P.  260  ;  37  L.  J. 
0.  P.  123  ;  Kearney  v.  Whitehavm  Coll. 
Co.,  (1893)  1  Q.  B.  700 ;  62  L.  J.  M,  C. 
129. 

il)  Newman  v.  Neiomanf  4  M.  &  S.  66. 

(m)  Harrington  t.  KU^rogge,  2  B.  & 
B.  678,  n. ;  6  Moo.  38,  n. ;  2  Chitt.  475. 

in)  OaskeUy.  King,  11  East  165. 

(o)  See  ante,  p.  520. 


(p)  Clay  V.  Yatet,  1  H.  &  N.  73 ;  25 
L.  J.  Ex.  237. 

{q)  OremiDood  v.  Bp.  London,  5  Tannt. 
727. 

(r)  Mouys  v.  Leake,  8  T.  R.  411 ;  Ker 
rison  v.  Cole,  8  East,  231  ;  Gibbon*  r 
Hooper,  2  B.  &  Ad.  734. 

(«)  Fayne  v.  Brecon,  3  H.  &  K.  572 ; 
27  L.  J.  Ex.  496;  Pickering  v.  Ilfra^ 
combe  By.,  L.  R.  3  C.  P.  235 ;  37  L.  J , 
0.  P.  123. 
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ionxL  in  the  Bohedule  to  the  Bills  of  Sale  Aot  (1878)  Amendment 
Aot,  1882,  the  deed  is  void  in  totOy  and  no  action  can  be  maintained 
on  the  covenant  for  payment  (^).  This  provision,  however,  does 
not  affect  a  collateral  security,  such  as  a  promissory  note  (u).  And 
if  a  bill  of  sale  includes  property  to  which  the  statute  does  not 
apply  and  the  provisions  of  the  deed  are  severable,  the  security  will 
be  valid  as  to  that  property  (v). 


Chap.  rv. 


A  contract  is  discharged  by  illegality  supervening  after  it  is  Effect  of 
made.  Thus  the  engagemant  of  a  seaman  to  serve  on  board  a  gn!^enmir 
foreign  ship  is  put  an  end  to  by  a  subsequent  declaration  of  war  if 
the  seaman  is  not  a  member  of  one  of  the  belUgerent  States,  and 
the  completion  of  his  contract  would  amount  to  a  breach  of  neu- 
trality (to).  "  The  diJBference  where  an  Act  of  Parliament  will 
amount  to  a  repeal  of  a  covenant  and  where  not  is  this :  Where  a 
man  covenants  not  to  do  a  thing  which  was  lawful  for  him  to  do, 
and  an  Act  of  Parliament  comes  after  and  compels  him  to  do  it, 
there  the  Act  repeals  the  covenant ;  and  vice  versd,  if  he  covenants 
to  do  a  thing  which  is  lawful,  and  an  Act  of  Parliament  comes  in 
and  hinders  him  from  doing  it,  the  covenant  is  repealed.  But 
where  a  man  covenants  not  to  do  a  thing  which  was  unlawful  at 
the  time  of  the  covenant,  and  afterwards  an  Act  makes  it  lawful, 
the  Act  does  not  repeal  the  covenant''  (x).  A  covenant  by  the 
tenant  of  land  to  pay  rent  without  any  deduction  of  taxes  was  held 
to  extend  to  taxes  of  a  like  kind  imposed  by  a  subsequent  Act, 
authorising  but  not  compelling  a  tenant  to  deduct  them,  and  there- 
fore  leaving  the  covenant  in  full  force  (y) ;  but  if  the  Act  compelled 
the  deduction,  as  with  the  property  tax,  the  deduction  would  be 
unlawful,  and  the  covenant  would  be  so  far  repealed  (z).  Where 
premises  were  let  "  with  the  right  and  liberty  to  store  cartridges 
therein,"  and  an  Act  was  afterwards  passed  making  it  illegal  to  do 
so ;  it  was  held  that  there  was  no  breach  of  the  covenant  for  quiet 
enjoyment  by  the  lessor,  nor  ejectment  from  the  premises;  nor  was 


(Q  Dainet  r.  Sees,  17  Q.  B.  D.  408 ; 
65  L.  J.  Q.  B.  363. 

(tf)  Monetary  Advance  Co.  v.  Cater,  20 
Q.  B.  D.  784  ;  57  L.  J.  Q.  B.  463. 

(«)  £x  p,  Byrne,  20  Q.  B.  D.  310  ;  57 
L.  i.  Q.  B.  263.;  Cochrane  v.  EntwiatU, 
25  Q.  B.  D.  116 ;  59  L.  J.  Q.  B.  418. 
See  Exp.  Mason,  (1895)  1  Q.  B.  333 ;  64 
L.  J.  Q.  B.  191. 

(w)  Burton  t.  Finkerion,  L.  R.  2  Ex. 
340 ;  36  L.  J.  Ex.  137 ;  O'NHl  y.  Arm- 


etrong,  (1895)  2  Q.   B.   418;  65  L.  J. 
Q.  B.  7. 

(a:)  Holt,  0.  J.,  Breweter  v.  Kitehinf 
1  Salk.  198  ;  1  Ld.  Baym.  321 ;  New 
if  iff  ton  Loo,  Bd.  t.  Cottinyham  Loc.  Bd,. 
12  0.  D.  725  ;  48  L.  J.  0.  226. 

(y)  Breweter  y.  KUckin,  supra.  See 
Chaloner  v.  Bolckow,  3  Ap.  Ga.  933  ;  47 
L.  J.  C.  P.  662. 

{z)  Qoikelly,  Kiny,  11  East,  165.. 
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Pakd  in.  there  any  implied  warranty  or  condition  in  the  lease  that  such  use 
of  the  premises  shoidd  continue  lawful  {a),  A  contract  with  the 
promoters  of  a  projected  company  to  pay  all  the  costs  of  obtaining 
their  Act,  was  held  not  to  be  affected  by  the  usual  clause  in  the 
Act  that  the  company  should  pay  the  costs  of  obtaining  it ;  for  the 
effect  of  the  contract  was  to  leave  no  costs  upon  which  the  clause 
could  operate  (6).  Where  an  Act  of  Parliament  repeals  a  prior 
covenant  by  rendering  the  performance  illegal,  there  is  no  right  to 
compensation  as  for  a  breach,  otherwise  than  may  be  provided  in 
Foreign  law.  the  Act  (c). — ^Illegality  supervening  by  the  law  of  a  foreign  country 
in  which  the  contract  is  to  be  performed  does  not,  in  general, 
excuse  a  breach  of  the  contract ;  the  foreign  law  may  render  it  im- 
possible in  fact  to  perform  the  contract,  but  affords  no  excuse  for 
non-performance,  unless  expressly  or  impliedly  excepted  from  the 
contract  (flf). 

(a)  Neu'bt/  V.  Sharpe,  8  C.  D.  39  ;  47      L.  R.  10  Ch.  177  ;  U  L.  J.  C.  670. 

L.  J.  C.  17.  (c)  Per  cur,  Wynn  v.  Shropshire  UhioH 

(b)  Savin  v.  SoylaJce  -Ky.,  L.  R.  1  Ex.       J?y.,  5  Ex.  420. 

9  ;  36  L.  J.  Ex.  52.    Bee  Shawns  claim,  (d)  See  ante,  p.  499. 
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EESCISSION  BY  NEW  AGREEMENT. 
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Discharge  of  contracts 659 

Reaciaaion  and  variation  by  new  ag^reement— implied  rescission  . .  660 

Novation  by  acceptance  of  new  debtor— transfer  of  policies  of 
insurance — change  in  firm  of  partners 662 

Form  and  requirements  of  new  agreement— contracts  in  writing 
— bills  of  exchange 663 

Contracts  within  the  Statute  of  Frauds — effect  of  parol  variation 
— ^parol  rescission — dispensation  of  performance 666 

Contracts  under  seal — alteration  of  deed  by  parol  agreement  ....  668 

Effect  of  new  agreement  in  discharging  surety 669 

The  discharge  of  contracts,  including  in  that  term  all  modes  of  Discharge  of 
determining  the  liability,  involves  different  considerations  as  it  <^ontracts, 
occurs  before,  at  the  time,  or  after  the  performance  has  become 
due,  A  contract  may  be  discharged  before  it  is  due  by  events 
happening  which  are  expressly  or  impliedly  excepted  from  the 
liability,  or  which  operate  as  conditions  subsequent  determining 
the  liability.  These  modes  of  discharge  are  provided  in  the  con- 
tract itself  and  have  been  already  noticed  as  exceptioils  and  condi- 
tions of  the  contract  (a).  A  contract  may  also  be  discharged  before 
it  is  due  by  a  new  agreement  of  the  parties  rescinding  or  altering 
the  terms ;  so  that  the  claim  to  performance  of  the  original  contract 
may  be  met  by  the  new  agreement ;  and  if  the  contract  has  been 
put  in  writing,  it  may  be  practically  discharged  imder  certain  cir- 
cumstances by  the  cancellation  or  alteration  or  by  the  loss  of  the 
deed  or  instrument  that  embodies  the  terms. — When  the  contract 

{rt)  See  ante,  pp.  470,  488,  49?, 
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Pabt  IV.  is  due,  it  may  be  discharged  by  exact  performance  of  the  termB  ; 
or  by  tender  of  such  performance,  if  the  other  party  refuses  to 
accept  it.  A  breach  of  the  contract  also  discharges  it  in  the  sense 
that,  to  the  extent  of  the  breach,  it  converts  the  contract  into  a 
daim  for  damages  in  compensation  for  the  defective  performance  ; 
or,  at  least,  a  claim  to  have  the  contract  performed  with  such 
equitable  qualification  as  may  be  necessitated  by  the  default.  The 
claim  or  right  of  action  arising  upon  a  breach  of  contract  can  no 
longer  be  satisfied  by  a  performance  or  tender  of  the  debtor  with- 
out the  agreement  of  the  creditor  to  accept  it  in  satisfaction ;  but 
it  may  be  discharged  by  an  accord  and  satisfaction  made  with  the 
creditor ;  or  by  a  release  given  by  him ;  or  by  a  judgment  recovered 
by  him.  It  may  also  become  barred  by  the  Statutes  of  Limita- 
tion ;  or  it  may  be  met  by  a  claim  of  set-off ;  or  by  a  discharge  in 
bankruptcy.  The  modes  of  discharge  above  noticed  form  the 
subjects  of  the  several  Chapters  of  this  Part. 

Resciflsion  of  A  contract  may  be  discharged  at  any  time  before  the  performance 
contract.  jg  ^^^  \yy  ^  jj^^  agreement  validly  made,  having  the  effect  of 
altering  the  terms  of  the  original  agreement,  or  of  rescinding  it 
altogether  (6).  Thus,  mutual  promises  to  marry  are  discharged  at 
any  time  before  a  breach  by  a  mutual  agreement  to  rescind  the 
promises  (r).  And  a  settlement  made  in  contemplation  of  the 
marriage  is  rendered  inoperative  by  the  rescission  {d).  A  separation 
deed  between  husband  and  wife  is  rescinded  by  their  return  to  co- 
habitation, as  to  all  the  provisions  of  the  deed  which  depend  upon 
the  separation  {e).  If  a  contract  is  rescinded  by  agreement  after 
a  part  performance  or  part  payment  of  the  consideration,  any  daim 
in  respect  of  the  part  performance  or  part  payment  must  be 
referred  to  the  agreement  of  rescission ;  and  in  general  no  such 
daim  can  be  made,  unless  expressly  or  impliedly  reserved  upon  the 
Alteration  of  rescission  (/). — The  subsequent  agreement  may  affect  parts  only 
contract.  Qf  ^q  former  contract,  leaving  the  original  contract  in  other 
respects  to  stand ;  and  consequently  the  new  agreement  may  have 
to  be  construed  with  reference  to  the  original  contract  {g) ;  and  so 

(b)  Maule,  J.,  Meniaeff  v.  Reader   7  («)  See  ante,  p.  642,  n.  (/). 

^'/^'  \'^'       nil  *i  RTur  j^rKT  KK.  ii\  (/)  See  ante,  p.  39 ;   JPatmore  v.  Co/- 

L.^i  Ex.^64  ^  M.  &  W.  66  ;  10      ^^^^^  ^  ^    ^'^  ^   ^^^  ;  3  L.  J.  Ex. 

\d)  Et^ery  v.  Cowlard,  26  C.  D.  191 ;       ^^*- 
63  L.  J.  C.  661  ;  Bond  v.  JTafford,  32  (^)  Runt  v.  6'.  £.  Ry.y  46  L.  J.  C.  P. 

C.  D.  238 ;  66  L.  J.  C.  667.  87 ;  La%pe9  v.  Lawes,  9  C.  D.  98: 
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far  as  the  later  agreement  is  inconsistent  with  the  former  contract  it      Cnij'.  I. 
must  be  taken  to  rescind  it  (A) :  as  a  simple  guarantee  for  the 
payment  of  goods  sold  to  a  third  party^  and  a  subsequent  agree- 
ment that  the  guarantor  should  accept  a  bill   at  a  certain  date 
in  payment  for  the  goods  (i).      Where  a  contract  was  made  for 
building  to  be  completed  by  a  fixed  day  under  penalties  for  delay, 
a  subsequent  agreement  for  additional  work  which   rendered  it 
impossible  to  complete  within  the  time,  was  held  to  operate  as  a 
waiver  of  the  former  stipulation  as  to  time  and  a  discharge  of  the 
penalties  (A:). — The  subsequent  agreement  may  operate  as  a  con-  CoBditional 
ditional  discharge  of   the  original  agreement,  so   that  the  later  reeoisMon. 
agreement  failing  the  former    contract   is  restored  to   its  full 
effect  (/).   Thus  the  acceptance  of  a  new  lease  by  a  tenant  operates 
as  a  surrender  in  law  of  his  existing  lease ;  but  which  is  conditional 
upon  the  new  lease  being  valid  (m). 

Non-performance  for  a  considerable  lapse  of  time  or  under  such  Implied 
circumstances  as  manifest  the  intention  of  abandoning  it  may  be  '®*^**°^"* 
treated  as  a  rescission  of  the  contract  (n).  Thus  mutual  promises 
to  marry  were  held  to  be  rescinded  by  three  years'  cohabitation 
of  the  parties  without  marriage  (o).  Where  an  agreement  had 
been  made  between  a  mortgagor  and  mortgagee  for  the  former  to 
give  up  possession  and  release  all  his  interest  to  the  mortgagee, 
which  was  not  acted  upon,  and  twelve  years  afterwards  the  mort- 
gagee sold  under  his  power  as  mortgagee,  it  was  held  that  the 
agreement  had  been  abandoned  and  that  the  mortgagor  retained 
the  equity  of  redemption  and  was  entitled  to  the  surplus  of  the 
purchase-money  (p).  Where  land  had  been  sold  in  lots,  subject 
to  covenants  with  the  vendor  not  to  carry  on  the  trade  of  a  beer- 
shop,  and  the  vendor  afterwards  suffered  beershops  to  be  opened 
and  himself  supplied  them  with  beer,  he  was  held  to  have  waived 
and  rescinded  the  covenants  over  all  the  lots  (q).  Where  a  buyer 
of  specific  goods  in  a  deliverable  state  for  future  delivery  gave 


(A)  Pattnore  v.  Colbum^  supra;  Taylor 
T.  Hilary,  1  G.  M.  &  R.  741 ;  Sanderton 
▼.  Grave*,  L.  R.  10  Ex.  234  ;  44  L.  J. 
Ex.  210. 

(»)  Taylor  v.  Hilary,  supra. 

{k)  Thomhill  V.  Neats,  8  C.  B.  N.  S. 
831 ;  Dodd  v.  Churton,  (1897)  1  Q.  B. 
662  ;  66  L.  J.  Q.  B.  477. 

(/)  Firth  V.  Midland  Ry.,'L.  R.  20  Eq. 
100;  44  L.J.  C.  313. 

(m)  Roe  V.  Abp.  York,  6  East,  86; 
Doe  y,  Courtenay,  11  Q.  B.  702 ;  17  L.  J. 

L. 


Q.  B.  143 ;  Loe  v.  Foole,  11  Q.  B.  713  ; 
17  L.  J.  Q.  B.  161. 

(«)  Rtahbrook  v.  Lawrence,  L.  R.  6 
Ch.  3  ;  39  L.  J.  C.  93 ;  Davis  v.  Barn^ 
ford,  6  H.  &  N.  245  ;  30  L.  J.  Ex.  139. 

(o)  Bond  V.  Walford,  32  C.  D.  238 ;  65 
L.  J.  0.  667. 

(p)  Rushbrook  y.  Lawrence,  supra, 

{q)  Kelsey  v.  Dodd,  62  L.  J.  C.  34. 
See  Richards  v.  Revitt,  7  0.  I>.  224 ;  47 
L.  J.  C.  472. 

O  O 
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notice  to  the  seller  of  his  insolvency,  it  was  held  that  the  seller  was 
justified  in  presuming  an  offer  to  abandon  the  contract  and  in 
accepting  the  abandonment,  in  the  absence  of  any  notice  by  the 
buyer  of  his  intention  to  maintain  the  contract  (r). 


KoYation  by 
aoceptanoe  of 
new  debtor. 


Transfer  of 
policies  of 
insurance. 


The  discharge  of  a  contract  by  a  new  agreement  may  occur 
with  the  intervention  of  a  third  party,  who  undertakes  the  liability 
of  the  contract  and  is  accepted  by  the  creditor  in  place  of  the 
original  debtor ;  a  mode  of  discharge  which  is  designated  by  the 
term  novation  {s), — Questions  of  novation  have  arisen  upon  the 
transfer  of  business  between  insurance  companies,  with  reference 
to  the  assent  of  the  policy-holders.  A  company  by  the  terms 
of  their  constitution  may  have  the  power  to  transfer  their  business 
and  liabilities  Without  the  consent  of  the  policy-holders ;  in  which 
case  the  holders  may  be  bound  by  a  transfer  duly  made,  and  the  com- 
pany discharged  (t) .  Where  the  company  have  no  such  power  and  a 
transfer  is  made,  it  becomes  a  question  of  fact  whether  any  policy- 
holder adopts  the  transfer  to  the  extent  of  discharging  the  trans- 
ferring company  or  not.  The  mere  pajTuent  of  the  premiums  to 
the  new  company  and  taking  receipts  in  their  name  by  direction  of 
the  transferring  company,  though  sufficient  payment  to  keep  up 
the  policy,  is  not,  without  special  circumstances,  an  acceptance  of 
the  new  company  by  the  policy-holder  sufficient  to  operate  as  a 
discharge  (w).  But  procuring  an  indorsement  by  the  new  company 
of  their  liability  {x) ;  payment  of  premiums  and  taking  receipts  of 
the  new  company  for  fifteen  years  after  notice  of  the  transfer  (y)  ; 
accepting  a  bonus  from  the  new  company  (s) ;  claiming  the  policy 
money  against  the  new  company  (a) ;  have  been  held  sufficient  to 
constitute  novation.  In  the  case  of  annuities  granted  by  an 
insurance  office  the  mere  acceptance  by  the  grantee  of  payment  by 
the  new  office  is  not  a  novation  (J). — By  the  Life  Assurance  Com- 


(r)  Morgan  t.  Bain,  L.  R.  10  0.  P. 
16 ;  44  L.  J.  C.  P.  47.  See  Sale  of 
Goods  Act,  1893,  ss.  18  (r.  1),  42. 

(«)  Selbome,  L.  C,  Scarf  t.  Jardiw, 
7  Ap.  Ca.  351 ;  61  L.  J.  Q.  B.  612. 

.(t)  Horfs  ease.  Grain's  ease,  1  C.  D. 
307  ;  46  L.  J.  C.  321  ;  Barman's  case,  1 
C.  D.  326  ;  46  L.  J.  C.  321  ;  Dowsers 
case,  3  C.  B.  384  ;  46  L.  J.  C.  402. 

(m)  Conquesfs  ease,  1  C.  D.  334  ;  45 
L.  J.  C.  336  ;  J?tf  Manchester  and  London 
Ass.,  L.  R.  6  Ch.  640 ;  39  L.  J.  C.  695 ; 
Griffith's  case,  L.  R.  6  Ch.  374  ;  40  L.  J. 
C.  464. 


(jr)  Ex  p.  Blood,  L.  R.  9  Eq.  316  ;  39 
L.  J.  C.  295  ;  Evens'  claim,  L.  R.  16  Eq. 
364 ;  Miller's  ease,  3  0.  B.  391. 

(y)  Cocker's  case,  3  C.  D.  1 ;  46  L.  J. 
C.  822. 

(z)  Spencer's  case,  L.  R.  6  Cb.  362 ;  40 
L.  J.  U.  465. 

(fl)  Ex  p,  Fleming,  L.  R.  9  Eq.  306 ; 
39  L.  J.  C.  250. 

{b)  Jte  Family  Endowment  Soc.,  L.  R. 
6  Ch.  118;  39  L.  J.  C.  206;  He  India 
and  London  Ass.,  L.  R.  7  Cb.  651  ;  41 
L.  J.  C.  601. 
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panies  Act,  1872,  s.  7,  it  has  been  enacted  generally  that  "  where  a  Chap.  I. 
company  has  transferred  its  business  to  or  been  amalgamated  with 
another  company,  no  policy-holder  shall,  by  reason  of  any  payment 
made  or  act  done  after  the  passing  of  the  Act,  be  deemed  to  have 
abandoned  his  claim  against  the  one  company  or  to  have  accepted 
in  lieu  thereof  the  liability  of  the  other  company,  unless  such 
abandonment  and  acceptance  have  been  signified  by  some  writing 
signed  by  him  or  by  his  agent  lawfully  authorized." 

Questions  of  novation  also  arise  upon  changes  occurring  in  Change  in 
partnerships,  with  reference  to  the  consent  of  customers  to  accept  partners, 
the  new  firm  as  debtors  instead  of  the  old.  A  customer  who  con- 
tinues to  deal  with  a  firm  after  notice  of  a  change  in  the  partners 
is  presumed  to  accept  the  new  firm  as  his  debtors  (c).  If  he  con- 
tinues to  deal  with  the  firm  without  having  notice  -  of  the  change, 
he  credits  the  original  partners ;  but  on  receiving  notice  of  the 
change  he  may  charge  the  partners  who  in  fact  incurred  the  debt 
in  the  name  of  the  firm  as  being  the  real  principals ;  and  if  ho 
elects  to  charge  them,  he  cannot  afterwards  charge  the  original 
partners ;  but  if  he  deals  with  the  firm  after  notice  of  the  change, 
he  cannot  charge  the  retired  partners  with  the  new  debts  (d). 
Where  a  servant  or  agent  of  a  partnership  upon  a  change  in  the 
partners  accepts  employment  imder  the  new  firm,  he  must  be  taken 
to  discharge  the  old  firm  (e). 

The  new  agreement  in  rescission  or  alteration  of  a  prior  contract  Form  and 
must  in  general  satisfy  all  the  requirements  of  an  independent  con-  ^^^J^^** 
tract. — The  rescission  or  variation  of  a  former  agreement,  so  long  agreement. 
as  it  remains  executory,  will  in  general  form  a  sufficient  considera-  S^^^'*" 
tion  for  a  subsequent  agreement  (/).      But  where  a  person,  being 
indebted  on  a  promissory  note  payable  on  demand  with  interest, 
agreed  to  pay  the  amount  by  quarterly  payments  with  interest,  it 
was  held  that  such  agreement  was  a  mere  volimtary  forbearance  by 
the   creditor,  which  afforded  no   answer  to  an  action  upon  the 
note  (ff). — The  consent  of  both  parties  must  be  given  to  the  new  Consent  of 

both  particfl. 

{e)  Partnership  Act,  1890,  8.  17  (3) ;  Scarf  y,  Jardine,  7  Ap.  Ca.  345 ;  51  L.  J. 

Kirwan  v.  Kirwan,  2  C.  &  M.  617;  3  Q.  B.  612. 

L.  J.  Ex.  187  ;  Hart  v.  Alexander^  2  M.  (e)  Hobson  v.   Cowley,  27  L.   J.   Ex. 

&  W.  484  ;  6  L.  J.  Ex.  \2^\Ex  p.  Gib-  205. 

«w,  L.  R.  4  Ch.  662f ;  3R  L.  J.  C.  673  ;  (/)  P<t  cur,  Foster  v.  Datcber,  6  Ex. 

BUborough  v.  Holme»,  5  C.  D.  255  ;  46  851  ;  20  L.  J.  Ex.  385. 

L.  J.  C.  446.  {g)  M'Manut  v.  Bark,  L.  R.  5  Ex.  65  ; 

(d)   Partnership    Act,    1890,   s.    36  ;  39  L.  J.  Ex.  65. 
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agreement  (A).  A  person  who  has  contracted  to  sell  goods  and 
deUver  them  at  a  future  date  cannot  discharge  his  liability  hj  giving* 
notice  to  the  buyer  that  he  will  be  unable  or  imwilling  to  deliver 
the  goods,  unless  the  buyer  assents  to  such  notice  in  rescission  of 
the  contract  (i).  Nor  can  the  buyer  anticipate,  or  discharge  his 
liability  by  giving  notice  to  the  seller  of  his  intended  refusal  to 
accept  delivery,  unless  the  seller  accepts  the  notice  as  a  re- 
scission {k). 

If  the  original  contract  was  put  in  writing  merely  by  agreement 
of  the  parties  and  not  in  pursuance  of  any  statutory  requirement, 
the  new  agreement  in  alteration  or  discharge  is  not  required  to  be 
in  writing,  and  may  be  proved  by  parol  evidence.  "By  the 
general  rules  of  the  common  law,  if  there  be  a  contract  which  has 
been  reduced  into  writing,  it  is  competent  to  the  parties,  at  any 
time  before  breach  of  it,  by  a  new  contract  not  in  writing,  either 
altogether  to  waive,  dissolve,  or  annul  the  former  agreement,  or  in 
any  manner  to  add  to,  or  subtract  from,  or  var^'  or  qualify  the 
terms  of  it,  and  thus  to  make  a  new  contract,  which  is  to  be 
proved,  partly  by  the  written  agreement,  and  partly  by  the  subse- 
quent verbal  terms  engrafted  upon  what  will  be  thus  left  of  the 
written  agreement "  (/). — ^A  new  agreement  in  writing  may  require 
a  new  or  additional  stamp,  without  which  it  cannot  be  put  in 
evidence ;  as  a  policy  of  insurance  which  had  been  altered  by  the 
parties,  pending  the  risk,  from  "  ship  and  outfit "  to  "  ship  and 
goods  "  {m)  ;  but  it  was  held  that  the  alteration  apparent  upon  the 
face  of  the  policy  was  effectual  to  discharge  the  original  contract, 
though  the  altered  policy  could  not  be  charged  for  want  of  a 
stamp  (n).  And  generally  in  an  action  upon  a  contract,  if  it  appears 
that  a  subsequent  agreement  has  been  made  affecting  the  contract 
charged,  it  becomes  necessary  to  prove  the  later  agreement  in  order 
to  show  that  the  former  remains  in  force ;  which  cannot  be  done  if 
it  wants  a  stamp.  "  The  court  may,  in  all  cases,  so  far  allow  parol 
evidence  of  a  written  agreement  as  to  ascertain  that  it  relates  to 
the  subject-matter  in  discussion.  If,  indeed,  the  plaintiff  gets 
through  his  case  without  giving  the  defendant  any  opportunity  of 


(A)  SeineeJce  v.  EarU,  8  E.  &  E.  410  ; 
28  L.  J.  Q.  B.  79. 

(i)  Leigh  v.  Paterson,  8  Taunt.  640  j 
2  Moore,  688 ;  Brown  v.  MuUer,  L.  R. 
7  Ex.  319  ;  41  L.  J.  Ex.  214. 

{k)  PhillpotU  V.  Evam,  6  M.  &  W. 


475  ;  9  L.  J.  Ex.  33  ;  FUi  v.  CasMnet^ 
4  Man,  &  G.  898  ;  12  L.  J.  C.  P.  70. 

(/)  Per  cur.    Gose  v.  Lord  Nugent^   5 
B.  &  Ad.  64  ;  2  L.  J.  K.  B.  127. 

(m)  mil  Y.  Patten,  8  East,  373. 

(n)  French  y.  Patten,  9  East,  361. 
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mentioiiing  the  written  agreement,  the  latter  must  produce  it,  and      Chap.  I. 
he  cannot  avail  himself  of  it  unless  it  be  duly  stamped  "  (o). 

In  the  case  of  bills  of  exchange,  by  the  law  merchant,  the  holder  Bills  of 
of  a  bill  might  discharge  the  liability  of  the  acceptor  or  any  other  ®*®^^®^fi^- 
party,  before  or  after  the  maturity  of  the  bill,  by  an  express  re- 
nxmciation  of  his  right ;  without  writing,  and  without  considera- 
tion, and  without  delivery  of  the  biU  (p). — The  Bills  of  Exchange 
Act,  1882  (which  by  sect.  89  applies  to  promissory  notes),  now 
enacts,  sect.  62,  sub-sect.  1,  "When  the  holder  of  a  bill  at  or 
after  maturity  absolutely  and  unconditionally  renounces  his  rights 
against  the  acceptor  the  bill  is  discharged.  The  renunciation 
must  be  in  writing,  unless  the  bill  is  delivered  up  to  the  acceptor." 
— Sub-sect.  2,  "  The  liabilities  of  any  party  to  a  bill  may  in  like 
manner  be  renounced  by  the  holder  before,  at  or  after  its  maturity; 
but  nothing  in  this  section  shall  affect  the  rights  of  a  holder  in  due 
course  without  notice  of  the  renunciation." — ^A  promissory  note 
payable  on  demand  is  "  at  maturity  "  from  its  date  within  this 
enactment  (q).  The  writing  must  express  an  absolute  and  uncon- 
ditional remmciation  of  right ;  and  a  memorandum  expressing  an 
intention*  and  direction  "  to  destroy  the  note  as  soon  as  found  " 
was  held  not  to  be  such  (r). 

The  Statute  of  Frauds  requires  that  certain  contracts  shall  be  Contracts 
evidenced  by  writing  and  signature ;  consequently,  a  new  agree-  ^^^^^^  q/ 
ment  altering  the  terms  of  such   a  contract,  or  discharging  it  Frauds, 
iu  part  only,   is  also  within  the  statute  and   must   satisfy  the 
statutory  requirements ;  and   no  action  can  be  brought  upon  a 
written  contract  within  the  statute  with  a  parol  variation  («).    The 
new  agreement  not  satisfying  the  statute,  so  long  as  it  remains 
executory,  is  not  allowed  to  be  good  as  a  contract,  and  the  original 
contract  remains  in  force  (t).     But  if  the  new  agreement  is  carried 
into   execution,  whatever  is   done  under   it   is  referable  to  that 
agreement,  and   not   to   the   original   contract  (w). — There  is  no 
difference  in  this  respect  between  terms  of  the  original  contract 

(o)  Littledale,   J.,    Jited  v.    iJeere,    7  (a)   (rout  v.  Lord  ynymt,  5  B.   &  Ad. 

B.  &  0.  261 ;  StceefififfY,  Hahe,  9  B.  &  C.       68  ;  2  L.  J.  K.  B.  127  ;  Stead  v.  Datvbn-, 
366.  10  A.  &  ¥..  57;  9  L.  J.  Q.  B.   101; 

(/>)  Foster  y.  Batcher,  6  Ex.   839;  20  r/fiins  y.  Doiniiug,  I   C.  P.  D.  220;  45 

L.  J.  Ex.  385.     See   Cook  v.  Lister,  13  L.  J.  C.  P.  M.'>. 

C.  B.  N.  S.  643 ;  32  L.  J.  C.  P.  121.  {t)  NoUr  v.  Ward,  L.  II.  2  Ex.  136  ; 
{q)  Re    George,   44    C.    D.    627;    69  35  L  J.  Ex.  91. 

L.  J.  C.  709.  (m)  Sanderson  v.  Graves,  L.  R.  10  Ex. 

(r)  Re  George,  supra,  231 ;  44  L.  J.  Ex.  210. 
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which  are  within  the  statute  and  terms  which,  taken  alone,  are 
not ;  an  alteration  of  the  contract  in  any  term  must  be  made  in 
writing  (a?).  And  for  this  purpose  "everything  for  which  the 
parties  stipulate  as  forming  part  of  the  contract  must  be  deemed  to 
be  material "  (y).  Accordingly,  under  a  contract  in  writing  for  the 
sale  of  land,  it  is  not  admissible  to  prove  a  subsequent  verbal  agree- 
ment to  waive  the  title  as  to  part  of  the  land  {z) ;  or  to  substitute  a 
different  day  for  completion  (a) ;  or  a  different  mode  of  paying  the 
purchase-money  (6).  Under  a  written  contract  for  the  sale  of 
goods,  within  the  statute,  it  is  not  admissible  to  prove  a  verbal 
agreement  to  extend  the  time  for  delivery  (c) ;  or  to  vary  the  place 
or  the  mode  of  delivery  (rf).  Under  a  written  contract  of  service 
for  more  than  a  year  at  an  annual  salary,  it  was  not  admitted  to 
prove  a  subsequent  verbal  agreement  that  the  salary  should  be  paid 
quarterly  (6).  Under  a  lease  within  the  statute,  stipulating  that 
the  straw  should  be  taken  at  a  valuation,  the  mode  of  valuation 
cannot  be  varied  without  writing  (/). — The  application  of  the 
statute  in  equity  is  the  same  in  this  respect  (g).  A  written  contract 
for  the  sale  of  a  house,  with  a  subsequent  verbal  agreement  for  a 
restrictive  covenant  as  to  the  use  of  the  house,  could  not  be 
enforced  against  the  objection  of  the  statute  (A).  So  with  an 
agreement  in  writing  for  a  lease  for  a  certain  term,  and  a  subse- 
quent verbal  alteration  of  the  commencement  of  the  term  (i). — 
*'  Variations  verbally  agreed  upon  are  not  sufficient  to  prevent  the 
execution  of  a  written  agreement ;  the  situation  of  the  parties  in 
all  other  respects  remaining  unaltered  "  (A:).  But  part  performance 
of  the  verbal  agreement  may  take  it  out  of  the  statute,  and 
admit  it  to  proof  in  answer  to  the  claim  to  execution  of  the 
original  written  agreement  (/).  And  a  plaintiff  having  claimed 
upon  the  written  agreement  is  not  entitled  to  fall  back  upon  the 


(z)  Harvey  v.  Orahham^  5  A.  &  E.  61 ; 
5  L.  J.  E.  B.  285. 

(y)  Parke,  B.,  Marshall  v.  Zy««,  6 
M.  &  W.  109 ;  9  L.  J.  Ex.  126. 

(«)  Gost  V.  Lord  Nugent^  supra, 

(a)  Stmcell  v.  Robinson^  3  Blng.  N.  C. 
928 ;  6  L.  J.  0.  P.  326.  • 

(b)  Cairns,  L.  C,  Hussey  v.  ITorne' 
Payne,  4  Ap.  Ca.  320 ;  48  L.  J.  C.  846. 

(e)  Stead  v.  Dawber,  supra ;  Marshall 
V.  Xy««,  supra;  Tlevina  v.  Downing, 
supra;  see  post,  p.  567. 

(d)  Moore  v.  Campbell,  10  Ex.  323  ;  23 
L.  J.  Ex.  310. 


(e)  Giratid  v.  Richmond,  2  0.  B.  835  ; 
16  L.  J.  C.  P.  180v 

(/)  Harvey  Y.  Grabham,  5  A.  &  E. 
61 ;  5  L.  J.  K.  B.  235. 

(17)  Truro,  L.  C,  Emmet  v.  Dewhurst, 
3  Mac.  &  G.  697  ;  21  L.  J.  C.  497. 

(A)  Snelliny  v.  Thomas,  L.  R.  17  Eq. 
303;  43  L.  J.  C.  606.  See  May  y. 
Piatt,  (1900)  1  Ch.  616  ;  69  L.  J.  C.  357. 

(i)  Jordan  v.  Sawkins,  1  Ves.  jun.  402. 

{k)  Grant,  M.  R.,  Price  v.  Dyer  n 
Ves.  364.  See  JFoolUtm  y.  Hearn,  7  Ves. 
211;  2  Wh.  &T.  L.  C.  613. 

(0  Olley  y.  Fisher,  34  C.  D.  367 ;  56 
L.  J.  C.  208. 
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variation  bo  proved,  unless  the  defendant  consents  (m).  Where  a  Chap.  I. 
plaintiff  claims  specific  performance  of  a  written  contract,  at  the 
same  time  stating  and  offering  to  submit  to  subsequent  parol  varia- 
tions, the  court  will  decree  specific  performance  with  the  variations 
if  the  defendant  is  willing  to  accept  them ;  and  if  not,  according 
to  the  original  contract  (n). 

A  total  rescission  and  discharge  of  the  written  contract  on  both  Parol 
f^ides  may  be  effectually  made  by  a  mere  verbal  agreement  to  ^^s*^^®*^®*^- 
that  effect,  though  the  original  contract  is  one  within  the  statute  ; 
for  all  that  the  statute  enacts  is  that  no  action  shall  be  brought 
upon  such  contract  imless  it  is  in  writing ;  and  **  as  there  is  no 
clause  in  the  Act  which  requires  the  dissolution  of  such  contracts 
to  be  in  writing,  it  should  rather  seem  that  a  written  contract  may 
Btni  be  waived  and  abandoned  by  a  new  agreement  not  in  writing, 
so  as  to  prevent  either  party  from  recovering  on  the  contract 
which  was  in  writing  "  (o).  But  a  parol  agreement  in  variation  or 
substitution  of  a  written  contract,  which  cannot  take  effect  as  a 
new  contract  for  want  of  writing,  will  not  operate  in  rescission  of 
the  former,  unless  intended  and  expressed  to  do  so  absolutely  (p). 

There  is  a  distinction  between  an  alteration  in  a  written  con-  Dispensation 
tract,  and  a  dispensation  or  variation  of  performance  acceded  to  by  ^^^^^^' 
one  party  at  the  request  of  the  other,  without  any  binding  agree- 
ment to  that  effect ;  which  may  be  proved  by  parol  evidence  as 
being  equivalent  to  performance.  Thus  if  the  seller  of  goods, 
being  ready  and  willing  to  deliver  according  to  the  contract,  for- 
bears the  delivery  at  the  request  of  the  buyer,  there  is  no  variation 
of  the  contract,  but  a  dispensation  of  performance  by  the  buyer  to 
the  extent  of  his  request  (q).  But  if  the  seller  requests  delay  in 
delivery  and  the  buyer  assents,  the  seller  can  no  longer  rely  upon 
the  original  contract  because  he  is  not  ready  and  willing  to  deliver 
according  to  the  terms;  and  he  can  bring  no  action  upon  the 
contract  with  the  variation,  unless  it  is  proved  in  writing  (r).  So 
if  the  buyer,  being  ready  and  willing  to  accept  the  goods,  forbears 
his  claim  at  the  request  of  the  seller,  he  performs  the  contract  as 
against  the  seller,  who  is  precluded  by  his  request  from  objecting 

(m)  Cioices  v.  HigginsoHf   1  V.  &  B.  Bush.  121. 

624.  {q)  Cuffy,  renn,  I  M.  &  8.  21  ;  Hick- 

(«)  Bobins&n  v.  Page,  3  Ross.  121.  man  v.  HayneSy  L.  R.  10  C.  P.  698  ;  44 

(o)  Per  cur.  Gou  v.  Lord  Nugent^  6  B.  L.  J.  C.  P.  358. 

&  Ad.  65  ;  2  L.  J.  K.  B.  176.  (r)  SUad  v.  Dawber,  10  A.  &  E.  67 ; 

{p)  Noble  V.  JVardy  L.  R.  2  Ex.  136 ;  9  L.  J.  Q.  B.  101  ;  Plevim  v.  Downing, 

36  L.  J.  Ex.   91  ;  Robinson  v.  Page,  3  .  1  0.  P.  D.  220  :  46  L.  J.  C.  P.  696. 
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Paet  rv*  to  the  delay  (s).  In  Buoh  cases  the  original  contract  is  unaltered, 
and  the  arrangement  has  reference  only  to  the  mode  of  perfor- 
mance ;  but  the  consequence  is  that  the  measure  of  damages  for 
non-delivery  or  non-acceptance  of  the  goods  depends  upon  the  value 
at  the  time  the  contract  is  put  in  force,  instead  of  the  time 
appointed  in  the  contract  (t). — ^TJpon  the  same  principle  the  seller 
of  goods  may  discharge  the  contract  on  his  part  by  delivering  the 
goods  at  a  different  place  or  by  different  means  than  is  originally 
provided,  with  the  consent  of  the  buyer,  which  need  not  be  in 
writing  (w). 


Contracts 
under  seal. 


Parol  agree- 
ment in 
variation  of 
deed. 


By  a  technical  rule  of  the  common  law  a  contract  contained  in  a 
deed  under  seal  cannot  be  rescinded  or  varied  by  an  agreement  not 
under  seal(^).  A  covenant  to  complete  certain  works  within  a 
limited  time  could  not  be  effectively  altered  by  a  mere  verbal 
agreement  to  enlarge  the  time  (y).  A  covenant  by  a  vendor  of 
land  to  show  a  good  title  by  a  certain  day  could  not  be  enlarged  by 
a  parol  agreement  to  a  future  day  (s).  A  covenant  in  a  lease  to 
give  up  at  the  expiration  of  the  term  aU  improvements  made 
during  the  term,  was  not  discharged,  as  to  a  greenhouse  built 
during  the  term,  by  a  parol  agreement  with  the  lessor  that  the 
lessee  might  build  and  remove  it  («).  But  a  bond  or  covenant 
might  be  effectually  varied  or  discharged  by  a  subsequent  deed 
imder  seal  referring  to  the  former ;  and  the  two  deeds  were  then 
rqad  and  construed  together  according  to  their  terms  {b). 

A  parol  agreement  in  discharge  or  alteration  of  a  contract  under 
seal  might  be  effectual  at  common  law  for  all  purposes  extrinsic  to 
the  deed.  It  might  operate  as  a  distinct  contract  giving  a  sub- 
stantive cause  of  action  for  a  breach  (c).  Thus,  an  agreement 
to  take  goods  in  payment  of  money  due  under  a  deed  would  be 
valid  as  regards  a  warranty  of  the  goods  so  delivered,  though  in- 
valid in  law  in  discharge  of  the  deed(fl?).  And  forbearance  of 
rights  iinder  a  deed  is  a  good  consideration  for  a  promise,  though 


(*)  Offle  V.  Vane,  L.  R.  3  Q.  B.  272  ; 
37  L.  J.  Q.  B.  77. 

{t)  Ogle  V.  Vanef  supra;  Hiekman  v. 
Haynes^  supra. 

(m)  Leather  Cloth  Co.  v.  Hieronymus, 
L.  R.  10  Q.  B.  140 ;  44  L.  J.  Q.  B.  64. 

(x)  Kaye  v.  Waghom,  1  Taunt.  428. 
See  ante^  p.  102. 

(y)  Cordwent  v.  Hunt,  8  Taunt.  596 ; 
2  Moo.  660  ;  Gwynne  y.  Davy^  1  Man.  & 


G.  857. 

(z)  Rippinghall  v.  Lloyd,  5  B.  &  Ad. 
742. 

(a)  West  V.  Blakeway,  2  Man.  &  G. 
729;  10  L.  J.  C.  P.  173. 

(*)  Greig  v.  Talhot,  2  B.  &  C.  179. 

{c)  Per  eur.  Braddick  t.  Thompson,  8 
East,  346. 

{d)  Smith  V.  Battams,  26  L.  J.  £x. 
232. 
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ineffectoal  in  altering  the  deed  unless  contracted  under  seal  (e).      Chap.  I. 

After  a  breach  of  covenant  has  been  committed  a  parol  agreement 

duly  performed  may  discharge  the  right  of  action  by  way  of  accord 

and  satisfaction  (/). — The  above  technical  rule  of  law  was  dis-  Effect  in 

regarded  in  equity ;  and  an  injunction  would  be  granted  to  restrain  ^^^' 

an  action  upon  a  deed  in-  breach  of  the  terms  of  a  subsequent 

agreement.     Now  under  the  Supreme  Court  of   Judicature  Act 

such  an  agreement  may  be  pleaded  in  answer  to  any  proceeding 

upon  the  original  deed ;  and  the  rule  of  the  common  law  that  a 

contract  under  seal  cannot  be  varied  or  discharged  by  a  parol 

agreement  is  thus  practically  superseded  (g). 

A  new  agreement  with  the  debtor  in  variation  or  discharge  of  a  Effect  of  new 
former  contract  operates  in  discharge  of  a  surety  who  has  guaranteed  JSL^®^  "^ 
its  performance ;  and  he  is  not  affected  with  any  liability  in  respect  surety. 
of  the  substituted  contract,  unless  with  full  knowledge  of  all  the 
circumstances  he  consents  to  continue  surety  under  it  (A).  If  the 
creditor  by  a  new  contract  with  the  debtor,  without  the  consent  of 
the  surety,  enlarges  the  time  of  payment,  or  suspends  the  remedy, 
the  surety  is  dischai'ged  {i) ;  and  if  a  power  of  enlarging  the  credit 
is  given  by  the  contract,  it  must  be  exercised  before  the  original 
credit  has  expired,  otherwise  the  surety  will  be  discharged  {J) ;  but 
where  the  completion  of  two  ships  was  guaranteed  by  one  docu- 
ment, it  was  construed  as  if  it  were  two  separate  guarantees,  and 
the  surety  was  not  discharged  in  respect  of  a  failure  to  complete 
one  ship  within  the  time  stipulated,  although  the  time  had  been 
enlarged  without  his  privity  in  respect  of  the  other  ship  (A-).  So 
too  the  surety  will  be  discharged  if  the  creditor  advances  money  to 
the  debtor  upon  shorter  credit  than  stipulated  for  (/) ;  or  if  he  dis- 
charges or  dispenses  with  any  of  the  securities  for  the  debt  whether 
stipulated  for  in  the  contract  or  not  (m).  Payment  to  a  contrcictor 
for  instalments  of  work  before  the  stipulated  time  discharges  a 
guarantee  of  the  contract  (w).    And  if  the  surety  expressly  stipu- 


{e)  Kash  ▼.  Annstrotifft  10  C.  B.  N.  S. 
259  ;  30  L.  J.  C.  P.  286. 

(/)  GampbeU,  0.  J.,  Smith  v.  Trows- 
dale,  3  E.  &  B.  83  ;  23  L.  J.  Q.  B.  107 ; 
Bee  post,  Pt.  IV.,  Chap.  VI. 

(^)  Steeds  v.  Steeds,  22  Q.  B.  D.  637  ; 
68  L.  J.  Q.  B.  302. 

(h)  Nash  V.  ArmstronQ,  supra, 

(i)  Rees  v.  Berrington,  2  Vea.  jun.  640  ; 
2  Wh.  &  T.  L.  C.  668 ;  ante,  p.  306. 

(j)  Croydon  Oas  Co.  t.  Biekinson,  2 
O.  P.  D.  46  ;  46  L.  J.  C.  P.  167. 


(k)  Harrison  v.  Seymour,  L.  R.  1  C.  P. 
618  ;  36  L.  J.  C.  P.  264. 

{I)  Bonser  v.  Cox,  6  Beav.  110;  13 
L.  J.  C.  260. 

(w)  Boftser  v.  Cox,  supra;  Tolak  v. 
Everett,  1  Q.  B.  D.  669 ;  46  L.  J.  Q.  B. 
218  ;  Campbell  r.  Rothxcell,  47  L.  J.  Q.  B. 
144 ;  see  Taylor  r.  New  S.  Wales  Bank, 
11  Ap.  Ca.  696  ;  65  L.  J.  P.  C.  47. 

(/*)  Calvert  Y.  London  Dock  Co.,  2  Keen, 
638  ;  7  L.  J.  C.  90 ;  General  Steam  Nav. 
V.  Bolt,  6  C.  B.  N.  S.  660, 
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lates  for  certain  conditions,  the  non-performance  of  them  discharges 
his  Kability,  irrespectively  of  their  value ;  as  a  condition  to  insure 
the  work  guaranteed  as  it  proceeds  (o) ;  or  to  enforce  the  debt 
against  the  principal  within  a  certain  time  (p).  The  court 
will  not  entertain  the  question  of  the  materiality  of  the  variation 
in  the  contract  guaranteed ;  and  imless  it  is  self-evident  that  it  is 
not  material  or  prejudicial  to  the  surety,  he  is  left  to  be  the  sole 
judge  whether  he  will  consent  to  remain  liable  {q).  A  discharge 
of  the  surety  by  any  of  the  above  means  discharges  also  any 
security  which  the  surety  may  have  given  (r). — But  consent  of  a 
creditor  to  the  discharge  of  the  debtor  in  bankruptcy,  or  by  liqui- 
dation or  composition  under  the  Bankruptcy  Acts,  does  not  have 
the  effect  of  discharging  a  surety ;  because  the  discharge  in  such 
cases  is  effected  by  operation  of  law  («).  And  an  agreement 
with  a  third  party  to  give  time  to  the  principal  debtor  has  no 
effect  in  discharging  a  surety  (t). — Although  the  creditor  has 
originally  dealt  with  the  surety  as  a  principal,  as  in  taking  a 
joint  note  or  security  of  the  debtor  and  surety,  without  notice 
of  the  suretyship ;  yet  if  he  afterwards  receives  notice  of  the  rela- 
tion between  them,  any  subsequent  variation  of  the  debt  or  contract 
guaranteed,  without  the  consent  of  the  surety,  will  discharge  the 
latter  from  liability  (w). 

Upon  the  same  principle  where  the  surety  guarantees  the  due 
performance  of  an  oflfice  or  employment,  any  material  alteration  in 
the  office  or  duties  guaranteed,  without  the  consent  of  the  surety, 
discharges  the  guarantee :  as  the  substitution  of  a  different  office 
for  that  guaranteed  (x) ;  a  re-appointment  to  the  same  office  upon 
its  expiration,  as  in  the  case  of  an  annual  office  (y),  unless  the 
guarantee  is  expressly  extended  to  a  continuance  in  the  office  (z) ; 
an  enlarging  of  the  duties  of  the  office,  as  by  the  statutory  exten- 


(o)  Wattt  V.  Shuttleworthf  7  H.  &  K. 
353  ;  29  L.  J.  Ex.  229. 

(p)  Lawrence  v.  Wahnsley,  12  C.  B. 
N.  S.  799;  31  L.  J.  0.  P.  143;  see 
Price  T.  Kirkham,  3  H.  &  C.  437  ;  34 
la,  J.  £x.  35. 

{q)  Holme  V.  BntmHU,  3  Q.  B.  D. 
495  ;  47  L.  J.  Q.  B.  610. 

(r)  Bolton  v.  Salmon,  (1891)  2  Ch.  48  ; 
60  L.  J.  0.  237. 

(«)  Ellis  V.  Wilmot,  L.  R.  10  Ex.  10 ; 
44  L.  «r.  Ex.  10 ;  Simpson  y.  Henning, 
L.  R.  10  Q.  B.  406 ;  44  L.  J.  Q.  B. 
143. 

{t)  Fraser  v.  Jordan,  8  E.  &  B.  303 ; 


26  L.  J.  Q.  B.  288 ;  Clarke  ▼.  Birley,  41 
C.  D.  422  ;  58  L.  J.  0.  616. 

(w)  Pooliy  V.  Harradine,  7  E.  &  B.  431 ; 
26  L.  J.  Q.  B.  156  ;  Oriental  Finance 
Corp.  T.  Overcnd  ^  Cb.,  L.  R.  7  H.  L. 
348  ;  House  v.  Bradford  Banking  Co,, 
(1894)  A.  C.  586 ;  63  L.  J.  0.  890. 

(x)  Mailing  v.  Oraham,  L.  R.  5  C.  P. 
201 ;  39  L.  J.  C.  P.  74. 

(y)  Arlington  v.  Merricke,  2  Wms. 
Saund.  813 ;  Cambridge  y.  Dennis,  E.  B. 
&  E.  660  ;  27  L.  J.  Q.  B.  474. 

(«)  Oswald  y.  Berwick,  6  H.  L.  C.  856 ; 
25  L.  J.  Q.  B.  383;  10  E.  R.  1139; 
Dartmouth  y.  SiUy,  7  E.  &  B.  97 ;  26 
L.  J.  Q.  B.  90. 


RESCISSION  BY  NEW  AGREEMENT. 


571 


sion  of  the  duties  of  a  County  Court  bailiff  {a) ;  and  a  change  in  Chap.  I. 
the  salary  of  the  office,  if  the  amount  of  salary  is  made  a  material 
stipulation  in  the  guarantee  (h).  And  if  the  guarantee  stipulates 
that  the  office  shall  be  determinable  at  a  certain  notice,  an  agree- 
ment to  extend  the  notice  discharges  the  surety  (c).  But  the 
undertaking  of  additional  or  other  duties  not  included  in  the 
guarantee,  and  not  materially  affecting  the  duties  guaranteed,  does 
not  discharge  the  guarantee,  unless  the  surety  has  expressly 
stipulated  against  such  additional  undertakings  (d). 

(a)  Pyhus  ▼.  Gibb,  6  E.  &  B.  902  ;  26  Edwards,  8  Ex.  220 ;  22  L.  J.  Ex.  42. 
L.  J.  Q.  B.  41.     See  Forttea  v.  Whillier,  {c)  See  Sandei'son  t.  Aston,  L.  R.  8  Ex. 

2  E.  &  E.  765  ;  29  L.  J.  Q.  B.  150.  73  ;  42  L.  J.  Ex.  64. 

(*)  Z.  ^  N,  W,  Ry,  V.  Whinray,  10  (d)  Skillett  v.  Fletcher,  L.  R.  2  C.  P. 

Ex.  77  ;  23  L.  J.  Ex.  261.    ^qq  Frank  v.  469 ;  36  L.  J.  C.  P.  206. 
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PAxtTV,  If  a  contract  ander  seal  is  altered  in  a  material  part  by  the 
Alteration  of  promisee,  without  the  consent  of  the  promiser,  as  hy  interlineation, 
"^irnuen  addition,  erasure,  or  drawing  a  pen  through  a  line  or  a  word,  it  is 

promisee.  SO  far  avoided  by  the  alteration,  that  the  promisee  is  deprived  of 
all  benefit  of  it,  as  ground  either  of  action  or  of  defence  (a).  And 
the  same  rule  applies  to  contracts  in  writing  not  imder  seal  (b). 
Any  alteration  of  a  written  instrument,  not  authenticated  by  both 
parties,  may  create  a  difficulty  of  proof  and  thereby  prejudice 
the  remedy;  but  the  above  rule  assigns  to  an  alteration  by  the 
promisee  the  definite  penalty  of  forfeiture  of  his  rights  under  the 
inHtrument ;  with  the  object,  it  is  said,  of  deterring  parties  from 
attempting  fraud  by  such  means  (c).  Hence  also  such  alteration 
avoids  a  contract,  though  the  original  words  of  the  contract 
remain  legible  (d).  It  sometimes  happens  that  one  instrument 
carries  out  several  distinct  objects,  which  might  be  contained  in 
separate  instruments.     Where  this  is  the  case,  it  would  seem  that 


(a)  PigoVa  ease,  H  Co.  27  a;  Shep- 
pard's  Touchstone,  68. 

(A)  Maatrr  v.  Millrr,  4  T.  R.  320 ;  2 
H.  Bl.  140  ;  1  Sm.  L.  C.  747. 


{c)  KenyoD,  C.  J.,  Master  v.  Miller ^  4 
T.  R.  329. 

(d)  PigoVs  easey  11  Co.  27  a. 
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alteration  in  one  particolar  should  not  invalidate  the  instrument  so     Chap.  II. 
far  as  it  deals  with  other  distinct  matters  {e). 

If  a  deed  or  contract  in  writing  he  altered  in  a  material  part  by  Alteration  by 
a  stranger  to  the  contract,  whilst  the  instrument  is  in  the  custody  *  stranger. 
of  the  promisee,  though  without  his  knowledge,  it  is  thereby 
avoided  as  to  his  rights  under  it ;  upon  the  principle  that  "  a  party 
who  has  the  custody  of  an  instrument  made  for  his  benefit  is  bound 
to  preserve  it  in  its  original  state  "  (/) ;  and  he  is  equally  affected 
by  an  alteration  made  while  the  instrument  is  in  the  custody  of  an 
agent  holding  it  for  him  {g).  Where  a  guarantee  was  given  to  a 
banking  company  by  some  of  the  directors,  and  was  materially 
altered  by  the  secretary  whilst  in  his  possession,  it  was  held  that  the 
possession  of  the  secretary  was  that  of  the  bank  as  against  the 
individual  directors,  and  that  they  were  discharged  by  the  altera- 
tion (h).  But  an  alteration  by  a  stranger  whilst  the  instrument  is 
not  in  the  custody  of  a  party  or  of  his  agent  does  not  affect  tbe 
validity,  beyond  creating  a  difiBculty  of  proving  its  original  condi* 
tion  (i).  Thus  where  an  award  duly  made  and  signed  by  the 
umpire,  and  notified  to  the  parties  as  ready  for  delivery,  was  after- 
wards altered  by  the  umpire  in  the  sum  awarded  ;  it  was  held  that 
the  alteration  by  the  umpire  after  his  authority  had  ceased  was  the 
same  as  if  made  by  a  stranger,  and  the  award  remained  good  for 
the  original  sum  (J). 

A  contract  is  not  affected  by  an  alteration  caused  by  mere  acci-  Alteration  by 
dent ;  but  the  party  claiming  under  it  must  prove  the  accident  and  *«»dent. 
the  original  state  of  the  instrument ;  as  in  the  case  of  the  seal  of  a 
deed  being  torn  off  by  a  child,  or  eaten  off  by  rats  {k). — So  an  Mistake, 
alteration  may  be  explained  to  have  been  made  by  mistake,  without 
any  intention  of  affecting  the  contract :  as  where  the  indorsement 
of  a  bill  was  struck  out  by  mistake  (/)  ;  or  the  acceptance  was  can- 
celled by  mistake  (m).     But  an  alteration  intentionally  made  by 
one  party  without  consent  of  the  other,  under  a  mistake  only  as  to 


{0)  See  Foicell  y.  Edmund* ,  12  East,  6 ; 
CoUina  t.  Froster,  1  B.  &  C.  682 ;  Soots 
V.  Dormer^  4  B.  &  Ad.  77  ;  Saniaon  v. 
Seymour,  L.  R.  1  C.  P.  518  ;  35  L.  J. 
C.  P.  264. 

(/)  Davidfon  v.  Cooper,  13  M.  &  W. 
843  ;  13  L.  J.  Ex.  276. 

(^)  Faltineon  y.  Luckley,  L.  R.  10  Ex. 
330  ;  44  L.  J.  Ex.  180. 

(A)  Bank  of  Hindustan  y.  SmUh,  36 


L.  J.  C.  P.  241. 

(i)   Wangh  V.  Buasell,  5  Taunt.  707. 

0)  Henfree  v.  Bromley,  6  East,  309. 

(k)  Argoll  V.  Cheney,  Palm.  403 ;  Bol' 
Urn  y.  Bp.  Carlisle,  2  H.  Bl.  263. 

(/)  Wilkinson  v.  Johnson,  3  B.  &  C. 
428. 

(w)  Eaper  v.  Birkbeck,  15  East,  17 ; 
Frinee  v.  Oriental  Bk.,  3  Ap.  Ca.  325 ; 
47  L.  J.  P.  C.  42. 
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the  legal  effect  of  the  instrument,  will  avoid  it ;  though  made  in 
furtherance  of  the  Bupposed  intention  {n). 

The  alteration  must  in  all  cases  be  material  in  order  to  avoid  the 
rights  of  parties  (o).  A  material  alteration  is  one  which  affects 
the  contract  or  any  rights  or  remedies  imder  it ;  or  which  affects 
the  use  of  the  instrument  for  its  proper  purpose  (p)  :  as  an  altera- 
tion in  a  sale  note  of  goods  by  the  seller  adding  a  stipulation,  that 
damaged  goods  should  be  taken  at  an  allowance  by  valuation  (q)  ; 
or  by  the  buyer  adding  to  a  sale  of  goods  "  by  sample  "  the  words 
"  of  their  own  manufacture,"  such  alteration  being  material 
whether  the  words  referred  to  the  bulk  of  the  goods,  or  to  the 
sample  only  (r)  ;  an  alteration  of  a  written  contract  by  adding 
a  seal  to  the  signature  so  as  to  make  it  appear  to  be  a  contract 
under  seal  (s).  A  deed  of  composition  between  a  debtor  and  th^ 
creditors  named  in  the  schedule  was  held  to  be  materially  altered 
by  the  addition  of  the  schedule  after  execution  (t).  But  a  like 
deed,  purporting  to  include  as  parties  all  the  creditors,  and  duly 
executed  by  a  majority  sufficient  to. bind  all,  was  held  not  to  be 
materially  altered  by  the  addition  of  names  of  creditors  in  the 
schedule,  as  the  addition  was  within  the  terms  of  the  deed  (w).  In 
policies  of  insurance,  an  alteration  by  inserting  a  new  subject  of 
insurance  (t?) ;  or  by  altering  the  time  of  sailing  warranted  {x) ;  or 
by  altering  the  port  of  destination  (^),  is  material,  and  discharges 
the  underwriters  who  subscribed  before  the  alteration  was  made. 

Alterations  or  additions  which  only  express  what  the  law  would 
otherwise  imply  as  to  the  effect  or  construction  of  the  instrument 
are  immaterial  to  the  validity :  as  adding  to  a  promissory  note 
which  expressed  no  time  for  payment  the  words  "  on  demand  "  (s) ; 
or  altering  a  general  indorsement  into  a  special  indorsement  in 
favour  of  the  holder  (a).    The  addition  of  a  mere  description  to  a 


(n)  Bank  of  Hindustan  v.  Smith,  36 
L.  J.  C.  P.  241. 

(o)  Collina  v.  ProsseTj  I  B.  &  C.  682 ; 
Aldous  y.  Comuellf  L.  R.  3  Q.  B.  673  ; 
37  L.  J.  Q.  B.  201. 

(jp)  Sujett  V.  Bk.  of  England,  9  Q.  B. 
D.  565  ;  61  L.  J.  Q.  B.  401.  See  Loue 
V.  Fox,  12  Ap.  Ca.  206  ;  66  L.  J.  Q.  B. 
480. 

{q)  Foicell  v.  Divett,  16  East,  29. 

(r)  Molleit  v.  TTackerbarth,  6  C.  B. 
181 ;  17  L.  J.  C.  P.  47. 

(»)  Davidson  v.  Cooper,  13  M.  &  W. 
843  ;  13  L.  J.  Ex.  276. 


(0  Sellin  V.  Friee,  L.  R.  2  Ex.  189  ; 

36  li.  J.  Ex.  93  ;  see  ante,  p.  89. 

(tt)   Wood  V.  Slack,  L.  R.  3  Q.  B.  379  ; 

37  L.  J.  Q.  B.  130.     ^teoExp,  Milne, 
22  Q.  B.  D.  685 ;  68  L.  J.  Q.  B.  333. 

(v)  Langhoni  v.  Cologan^  4  Taunt.  330. 

ix)  Fairlie  v.  Christie,  7  Taunt.  416. 

(y)  Laird  v.  Boberfson,  4  Bro.  P.  C. 
488;  2  E.  R.  333;  Campbell  y.  Christie, 
2  Stark.  64. 

(z)  Ahlous  V.  Cormrell,  L.  R.  3  Q.  B. 
673;  37L.  J.  Q.  B.  201. 

(a)  Clark  v.  Piffffott,  1  Salk.  126  ;  12 
Mod.  193 ;  see  Kirsehfeld  v.  Smith, 
L.  R.  1  C.  P.  340;  36  L.  J.  C.  P.  177. 
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party,  as  that  of  "  sheriflp "  in  a  bond  given  to  a  person  as  sheriff,  Chap.  II. 
is  immaterial  (6).  The  insertion  of  a  word  which  has  manifestly 
been  omitted,  and  which  the  construction  of  the  instrument  re- 
quires to  he  read  in,  is  immaterial  {c) ;  and  the  correction  of  a  name 
or  number  which  is  obviously  necessary  in  the  application  of  the 
instrument  (d) ;  and  the  addition  of  a  word  in  explanation  which 
adds  nothing  to,  nor  alters  the  meaning  (e).  In  the  case  of  a 
tenancy  from  year  to  year  upon  the  terms  of  a  written  agreement 
for  a  lease,  in  which  it  appeared  that  the  term  of  years  had  been 
altered  from  seven  to  fourteen ;  it  was  held  that  the  agreement 
was  admissible  to  prove  the  terms  of  the  tenancy  without  explaining 
the  alteration,  because  it  was  immaterial  to  the  tenancy  from  year 
to  year  (/). 

The  alteration,  as  regards  the  party  who  made  it  or  is  responsible  Effect  of 
for  it,  vitiates  the  instrument  altogether ;  and  "  it  is  no  answer  to  as  between 
the  objection  to  say  that  the  alteration  is  not  made  in  respect  of  the  ^^  parties, 
duty  of  the  breach  of  which  the  plaintiff  complains"  (g).  "If  a 
deed  contains  divers  distinct  and  absolute  covenants,  if  any  of  the 
covenants  are  altered  by  addition,  interlineation;  or  rasure,  this 
misfeasance  ex  post  facto  avoids  the  whole  deed;  for  although  tbey 
are  several  covenants,  yet  it  is  but  one  deed.  If  two  are  bound  in 
a  bond,  and  afterwards  the  seal  of  one  of  them  is  broken  off,  this 
misfeasance  ex  post  facto  avoids  the  whole  deed  against  both"  {/f). 
But  where  by  the  same  deed  several  persons  bind  themselves 
severally,  and  not  jointly,  it  is  the  same  as  several  deeds  written  in 
one  and  the  same  piece  of  parchment,  and  the  breaking  off  the  seal 
of  one  avoids  that  obligation  only  without  affecting  the  others  (t). 
The  rights  of  a  party  who  is  not  responsible  for  the  alteration  are 
not  affected  by  it ;  except  that  the  alteration  or  erasure  may  cause 
difficulty  in  proving  the  original  state  of  the  instrument  and 
explaining  the  alteration  {k). 

The  alteration  of  a  negotiable  instrument,  as  a  bill  of  exchange.  Alterations 
promissory  note,  cheque,  or  bank  note  avoids  the  instrument  in  the  exchange, 
hands  of  a  subsequent  holder,  as  against  prior  parties,  though  he 

{b)  PigoVs  case,  11  CJo.  26  b.  426. 

{e)   Waugk  t.  Bussell,  5  Taunt.  707.  (/)  Falmouth  v.  Roberta,  9  M.   &  W. 

(d)  Trew  v.  Burton,  1  0.  &  M.  633  ;  2       469  ;  11  L.  J.  Ex.  180. 

L.   J.   Ex.    236;    Hutchim  v.   Scott,   2  {g)  MsluIq,  J.,  MoIIett  v.  Waekerbarth, 

M.  &  W.  809  ;   6  L.  J.  Ex.   186  \   Re  6  0.  B.  193  ;  17  L.  J.  0.  P.  47. 
Howgate  and  Oabom,  (1902)  1  Ch.  451 ;  {h)  Pigot's  casf,  11  Co.  28  b. 

71  L.  J.  0.  279.  (»)  Colhns  v.  Prosaer,  1  B.  &  C.  682. 

(e)  Sanderson  v.  Symondu,  1  B.  &  B.  {k)   Waugh  v.  liuasell,  6  Taunt.  707. 
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Part  IV.  took  it  for  value  and  bom  fide  and  without  notice  of  the  altera- 
tion  (/).  His  remedy  is  confined  to  recovering  the  consideration 
for  the  bill,  as  between  himself  and  the  party  from  whom  he 
received  it;  and  each  prior  holder  in  succession  has  a  similar 
remedy  until  the  party  is  reached  through  whose  fraud  or  laches 
the  alteration  was  made  {m).  The  pai'ty  responsible  for  the  altera* 
tion  cannot  recover  against  his  indorser,  even  the  consideration 
paid,  because  he  has  destroyed  the  remedies  of  the  latter  against 
prior  parties ;  "  by  altering  the  bill  in  a  material  part  he  makes  it 
his  own  as  against  the  prior  parties,  and  causes  it  to  operate  as  a 
satisfaction  of  the  debt  for  which  it  was  originally  given  "  (n). 
But  as  between  original  parties  to  the  instrument  the  alteration 
would  not  extinguish  a  debt  or  liability  on  account  of  which  it  was 
given;  because  the  party  primarily  liable,  having  no  remedies 
over,  is  not  prejudiced  (p). 

By  the  Bills  of  Exchange  Act,  1882,  s.  64  (1),  "  Where  a  bill  or 
acceptance  is  materially  altered  without  the  assent  of  all  parties 
liable  on  the  bill,  the  bill  is  avoided  except  as  against  a  party  who 
has  himself  made,  authorised,  or  assented  to  the  alteration,  and 
subsequent  indorsers.  Provided  that,  where  a  bill  has  been 
materially  altered,  but  the  alteration  is  not  apparent,  and  the  biU 
is  in  the  hands  of  a  holder  in  due  course,  such  holder  may  avail 
himself  of  the  bill  as  if  it  had  not  been  altered,  and  may  enforce 
payment  of  it  according  to  its  original  tenour." — (2)  "  In  particular 
the  following  alterations  are  material,  namely,  any  alteration  of  the 
date  (/?),  the  sum  payable  (y),  the  time  of  payment  (r),  the  place  of 
payment,  and  where  a  bill  has  been  accepted  generally,  the  addi- 
tion of  the  place  of  payment  without  the  acceptor's  assent"  («). — 
The  following  alterations  have  also  been  held  material  in  avoiding 
a  bill  or  note  :  the  insertion  of  a  special  rate  of  interest  (^),  insert- 


Bills  of 

Exchange 

Act. 


Material 
alterationfl 


(I)  Bills  of  Exfthange  Act,  1882,  s.  64  ; 
Mmter  V.  MUUr,  4  T.  R.  320 ;  2  H.  Bl. 
140  ;  1  Sm.  L.  C.  747  ;  Vance  v.  Lowther, 
1  Ex.  D.  176 ;  46  L.  J.  Ex.  200  ;  Stiffell 
V.  Bank  of  England,  9  Q.  B.  D.  555  ;  61 
L.  J.  Q.B.  401. 

(m)  Per  cur.  Burehjirld  v.  Moore,  3 
E.  &  B.  687  ;  23  L.  J.  Q.  B.  261. 

{n)  Fer  cur.  Alderson  v.  Langdale,  3 
B.  &  Ad.  663. 

(o)  Atkinson  v.  Hawdon,  2  A.  &  E. 
628 ;  4  L.  J.  K.  B.  85 ;  see  Sloman  v. 
Cox,  1  CM.  &R.  471. 

(p)  Master  v.  Miller,  4  T.  R.  320 ;  2 
H.  Bl.  140  ;  1  Sm.  L.  0.  747  ;  Vance  v. 
Zowther,  1  Ex.  D.  176 ;  46  L.  J.  Ex. 


200.     And  see  Jacob  y.  Sart,  6  M.  &  S. 
142  ;  Brutt  t.  Picard,  Ry.  &  M.  37. 

{qY  Hall  V.  Fuller,  5B.&C.  760.  See 
ScholJieldY,  Londesborough,  (1896)  A.  0. 
614;  66  L.J.  Q.B.  693. 

(/•)  Hirschman  v.  Bttdd,  L.  R.  8  Ex. 
171;  42L.  J.  Ex.  113. 

(«)  Tidmarsh  v.  Grover,  1  M.  &  S.  736  ; 
Cowie  V.  Hahall,  4  B.  &  Aid.  197; 
Calvert  v.  Baker,  4  M.  &  W.  417;  8 
L.  J.  Ex.  40;  Burchfield  v.  Moere,  3 
E.  &  B.  683  ;  23  L.  J.  Q.  B.  261.  And 
see  sect.  63,  as  to  cancellation  of  bills. 

.  {t)    Warrington  v.  Early,   2  E.  &  B. 
763  ;  23  L.  J.  Q.  B.  47. 
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ing  in  a  foreign  bill  a  fixed  rate  of  exchange  (u),  cutting  off  the  Chap.  II. 
signature  of  one  of  the  parties  to  a  joint  and  several  note  (x),  pro- 
curing an  additional  party  to  sign  a  joint  and  several  note  (?/), 
adding  to  a  joint  note  the  words  "  jointly  and  severally  "  (s).  An 
alteration  in  the  sum  stated  in  figures  in  the  margin  of  a  bill  or 
note  is  immaterial,  because  the  sum  written  in  the  body  of  the  bill 
determines  the  amount  («).  A  Bank  of  England  note  being  by 
law  part  of  the  currency,  though  in  form  a  promissory  note,  an 
alteration  in  the  number  of  the  note  is  held  material  (6).  A 
banker  having  paid  a  cheque  of  which  the  amount  has  been  altered 
cannot  charge  the  drawer  with  a  greater  sum  than  that  for  which 
it  was  originally  drawn  (c) . 

The  alteration  or  cancellation  of  a  deed  or  agreement,  though  it  Effect  as  to 
may  render  it  void  as  an  executory  instrument,  does  not  affect  the  ofinstramen? 
past  operation  upon  any  estate  right  or  title  vested  under  it ;  as 
where  the  seals  are  cut  off  a  deed  by  which  an  estate  has  passed  {d) . 
The  alteration  or  cancellation  of  a  lease  after  entry  may  avoid  the 
covenants  contained  in  it,  but  does  not  divest  the  term  granted 
subject  to  the  rent  reserved,  or  the  rent  incident  to  the  rever- 
sion (e).  A  bill  of  sale  of  goods  may  effectually  pass  the  pro- 
perty, though  altered  after  execution  ;  and  a  copy  of  such 
bill  of  sale  in  its  original  form  may  be  effectually  registered 
after  the  alteration  (/).  A  deed  of  transfer  was  held  to 
have  effectually  passed  shares  and  to  entitle  the  transferee  to 
registration  ;  though  the  agent  of  the  seller  fraudulently  kept  the 
purchase-money  and  cancelled  the  deed  by  tearing  off  the  signa- 
ture (g). — Upon  this  principle  where  the  consideration  of  a  contract 
has  been  executed,  no  claim  can  be  made  for  it  except  under  the 
contract,  though  the  contract  has  been  vitiated  by  an  alteration 
made  by  the  other  party ;  and  where  a  builder  had  done  work 
under  a  written  contract  for  payment  upon  the  architect's  certifi- 


(w)  HiraehJUld  v.  Smith,  L.  R.  1  C.  P. 
340;  36  L.  J.  C.  P.  177. 

(x)  See  Maaon  v.  Bradley,  11  M".  &  W. 
593  ;  12  L.  J.  Ex.  425. 

(y)  Gardner  t.  Wahh,  5  E.  &  B.  83 ; 
24  L.  J.  Q.  B.  285. 

(z)  Ferring  v.  Hotie,  4  Bing".  28. 

(a)  Garrard  v.  Letcis,  10  Q.  B.  D.  30. 

\h\  Sufell  T.  Bank  of  England,  9 
Q.  B.  i>.  665;  61  L.  J.  Q.  B.  401; 
Leedt  Bank  y.  Walker,  11  Q.  B.  D.  84  ; 
62  L.  J.  Q.  B.  690. 

(e)  Sail  y.  Fuller,  6  B.  &  C.  760 ;  see 

L. 


Scholfield  y.  Londesborottgh,  (1896)  A.  C. 
614  ;  66  L.  J.  Q.  B.  693. 

(rf)  BoltoH  V.  Bp,  Carli»le,  2  H.  Bl. 
269  ;  Boe  v.  Bingham,  4  B.  &  Aid.  672  ; 
West  V.  Steward,  14  M.  &  W.  47. 

{e)  Boe  V.  Abp.  Toik,  6  EaHt,  8C ; 
Hut€hins  v.  Scott,  2  M.  &  W.  809;  6 
L.  J.  Ex.  186 ;  Ward  v.  Zumleij,  6 
H.  &  N.  656 ;  29  L.  J.  Ex.  322. 

(/)  Green  v.  Attenborough,  3  H.  &  C. 
468  ;  34  L.  J.  Ex.  88. 

Ojt)  Fx  p.  Shaw,  2  Q.  B,  D.  463 ;  46 
L.  J.  Q.  B.  394. 

P  P 
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oate,  and  it  appeared  that  the  architect  who  had  possession  of  the 
contract  for  his  employer  made  a  material  alteration  in  its  terms,  it 
was  held  that  though  the  alteration  might  avoid  the  rights  of  the 
employer,  the  huilder  could  make  no  claim  without  producing  a 
certificate  (A). 

The  party  producing  a  written  agreement  which  appears  to  have 
been  altered  in  any  material  part  is  required  to  explain  the  altera* 
tion,  so  far  as  is  necessary  to  support  the  issue  which  it  is  produced 
to  prove  (t).  But  he  is  not  hound  to  explain  alterations  in  parts  of 
the  instrument  not  material  to  the  issue  (k).  The  fact  of  an  altera- 
tion may  be  discovered  by  mere  inspection  of  the  instrument ;  but 
the  question  whether  it  was  made  before  or  after  signature  or 
execution  cannot  in  general  be  so  determined,  and  requires  extrinsic 
evidence  (/).  An  erasure  or  interlineation  is  to  be  presumed  to  be 
made  at  the  time  of  making  the  deed,  unless  the  contrary  is  proved; 
because  "  a  deed  cannot  be  altered  after  its  execution  without 
fraud,  and  fraud  is  not  to  be  presumed  "  (m).  In  pleading  under 
the  Judicature  Act  it  seems  that  the  party  relying  on  an  alteration 
should  plead  it  in  all  cases,  whether  the  instrument  is  charged  in 
its  original  or  in  its  altered  form  (w). 

An  alteration  made  in  a  contract  with  the  consent  of  both  parties 
becomes  a  new  contract  and  supersedes  the  original  terms  (o).  But 
where  an  agreement  has  been  drawn  contrary  to  the  intention  of 
the  parties  by  mistake  or  accident,  and  it  is  afterwards  altered  by 
consent  to  make  it  conform  with  the  original  intention,  there  is  no 
new  contract.  In  the  former  case  if  the  agreement  is  of  a  kind 
requiring  a  stamp,  a  new  stamp  is  necessary ;  in  the  latter  case  the 
original  stamp  covers  the  corrected  agreement,  unless  the  correction 
itself  makes  a  difEerent  stamp  necessary  (p). — The  alteration  of  a 
bill  of  exchange,  drawn  and  accepted  according  to  the  intention  of 
the  parties,  by  substituting  a  later  date,  made  after  it  has  been 


(A)  Paitituon  ▼.  Luekley^  L.  R.  10  Ex. 
330  ;  44  L.  J.  Ex.  180. 

(»)  Senman  v.  Dickimon,  6  Bing.  183 ; 
Clifford  V.  Parker,  2  Man.  &  G.  909  ;  10 
L.  J.  C.  P.  227.  See  FelgateU  case,  2  D. 
J.  &  S.  456. 

(k)  Sibley  or  Selby  y.  Fither,  7  A.  &  E. 
444  ;  7  L.  J.  Q.  B.  2  ;  Falmouth  ▼. 
Moberts,  9  M.  &  W.  469 ;  11  L.  J.  Ex. 
180  ;  Agricultural  Ins,  v.  Fitzgerald,  16 
Q.  B.  432  ;  20  L.  J.  Q.  B.  244. 

(/)  Knight  t.  Clemente,  8  A.  &  E.  215  ; 
Clifford  V.  Farker,  supra  ;  Caries  v.  Tat" 


iersaU,  2  Man.  &  G.  890 ;  10  L.  J.  C.  P. 
187  ;  Byrom  v.  ThompsoHy  11  A.  &  E.  31 ; 
9  L.  J.  Q.  B.  26. 

(m)  Per  cur.  Doe  v.  Catomore,  16  Q.  B. 
746  ;  20  L.  J.  Q.  B.  364 ;  Cranworth, 
y.-C,  Simmons  y.  Eudall,  I  Sim.  N.  S. 
136. 

(fr)  Ord.  XIX.  rr.  4,  15.  See  as  to 
former  practice,  ffirsehman  y.  Budd, 
L.  R.  8  Ex.  171 ;  42  L.  J.  Ex.  113. 

(o)  See  ante,  p.  560. 

(p)  Cole  V.  Parkin,  12  Eaat,  471  ; 
Bathe  y.  Taylor^  16  East,  412. 
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issued,  makes  it  a  new  bill,  and  requires  a  new  stamp  (q). — ^And  Chap.  n. 
the  alteration  of  a  promissory  note  by  substituting  a  less  rate  of 
interest,  upon  consent  of  the  payee  to  accept  the  reduction  in 
future,  requires  a  new  stamp  (r).  A  promissory  note  altered  by 
inserting  the  specific  consideration  given  in  substitution  for  the 
general  expression  "  value  received "  was  held  to  require  a  new 
stamp  («).  The  addition  by  the  acceptor  of  a  bill  of  a  place  of  pay- 
ment, at  the  request  of  the  payee,  is  not  such  an  alteration  as 
requires  a  new  stamp,  because  it  does  not  qualify  the  general 
acceptance  {t) ;  but  such  alteration  if  made  without  the  consent  of 
the  acceptor  is  material  and  discharges  the  acceptor  or  indorser  (ti). 
— ^The  alteration  of  the  date  of  a  bill  by  consent  of  all  parties,  in  AlterationB 
correction  of  a  mistake,  to  the  date  originally  intended  does  not  ^  mSa^°" 
make  it  a  new  bill  or  require  a  new  stamp  (x).  So  the  alteration 
of  the  sum  stated  in  the  body  of  the  bill  in  correction  of  a  mistake 
and  to  accord  with  a  less  sum  stated  in  the  acceptance  {y). — And 
the  correction  of  a  bill  or  note,  after  indorsement,  by  supplying  the 
words  "  or  order  "  omitted  by  mistake  (s).  A  mistake  in  a  policy 
of  insurance  in  the  name  of  the  ship  insured  or  in  the  subject  of 
insurance  may  be  rectified  without  a  new  stamp  (a).  But  the  sub- 
stitution or  introduction  of  a  new  subject  of  insurance  by  subse- 
quent agreement  would  require  a  new  stamp  as  upon  a  new 
policy  (^).  Upon  the  same  principle  with  contracts  requiring  a 
signature  under  the  Statute  of  Frauds,  an  alteration  made  by 
consent  of  the  parties  in  correction  of  a  mistake  does  not  require  a 
new  signature  {c). 

An  alteration  in  the  terms  before  final  agreement  becomes  part  A^J®™*]®^^ 
of  the  original  contract ;  and  as  the  stamp  is  not  in  use  until  the  agreement, 
contract  is  complete,  any  such  alteration  within  the  scope  of  the 
stamp  does  not  render  a  new  stamp  necessary.     If  a  deed  after 
B^c^g  1>7  one  of  the  parties  is  altered  and  re-exeouted  before 


{q)  Bounnan  v.  Nichol,  6  T.  R.  637  ; 
Cardwell  v.  Martin^  9  East,  190 ;  Balha 
T.  Taylor,  supra  ;  Downea  v.  Biekardson^ 
6B.  &AId.  674. 

fr)  Sutton  V.  Toomer,  7  B.  &  C.  416. 

(«)  Knill  Y,  Williams,  10  East,  431. 

it)   Walter  ▼.  Cubley,  2  0.  &  M.  161  ; 
3  L.  J. 
142. 


i: 


Ex.  2  ;  Jacob  v.  Hart,  6  M.  &  S. 


(w)  BiUfl  of  Exchange  Act,  1882, 
B.  64  (2) ;  Bure\/ield  v.  Moore,  3  £.  &  B. 
683  ;  23  L.  J.  Q.  B.  261. 

(a?)  /aeob  v.  Hart,  6  M.  &  S.  142. 


(y)  Hamelin  y.  Bruek,  9  Q.  B.  306 ; 
16  L.  J.  Q.  B.  343. 

(z)  Byrom  v.  Thompson,  11  A.  &  E. 
31 ;  9  L.  J.  Q.  B.  26 ;  Cariss  v.  Tat- 
tersall,  2  Man.  &  G.  890 ;  10  L.  J.  0.  P. 

187. 

{a)  Bobinson  y.  Touray,  1  M.  &  S.  217 ; 
Sawtell  y.  Loudon,  5  Taunt.  369.  See 
Hubbard  y.  Jackson,  1  Taunt.  169. 

{b)  Hill  y.  Fatten,  8  East,  373.  See 
French  y.  Fatten,  9  East,  361. 

{e)  Blnck  y.  Gompertz,  7  Ex.  862 ;  21 
L.  J.  Ex.  278. 
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notes  before 
iflsae. 


delivery,  or  after  delivery  and  before  acceptance  by  the  other 
party,  the  deed  is  operative  only  in  its  final  form ;  and  the  stamp 
remains  available  and  sufficient,  imless  the  alteration  has  changed 
the  nature  of  the  deed  to  requiring  a  larger  or  a  different 
stamp  (d).  A  deed  between  several  parties,  after  execution  by 
some  of  them,  may  be  altered  by  consent  of  the  others  before  they 
execute  it,  provided  the  alteration  is  in  a  matter  which  concerns 
them  only,  and  is  not  material  to  the  parties  who  previously 
executed  (e).  If  a  deed  is  drawn  with  blanks  left  for  the  insertion 
of  names,  or  dates,  or  sums  of  money  or  the  like,  these  must  all, 
80  far  as  they  are  material,  be  filled  in  before  execution  ;  or  if  filled 
in  afterwards,  there  must  be  a  re-execution  or  some  acknowledg- 
ment from  which  it  may  be  inferred  (/).  Upon  the  same  principle 
with  contracts  within  the  Statute  of  Frauds,  a  memorandum  or 
proposal  of  terms  signed  by  one  of  the  parties  may  be  altered  on 
either  side  in  the  course  of  negotiation  until  a  final  agreement, 
which  will  operate  as  a  sufficient  acknowledgment  of  the  original 
signature ;  and  parol  evidence  is  admissible  to  show  the  state  of  the 
document  at  the  time  of  final  agreement  {g). — The  liability  on 
bills  of  exchange  and  promissory  notes  is  not  complete  until  issue 
or  delivery  to  a  person  entitled  to  recover  upon  them ;  until  then 
they  may  be  altered  in  any  manner  consistent  with  the  existing 
stamp  (A).  A  bill  accepted  and  delivered  to  the  drawer  is  in 
general  complete  for  this  purpose,  though  not  negotiated ;  as  upon 
a  mutual  interchange  of  acceptances  (/).  But  a  mere  accommoda- 
tion bill  is  not  considered  as  issued  until  negotiated ;  and  until 
such  issue  it  may  be  altered  by  the  parties  without  a  new 
stamp  {k). 


Loss  of 
written 
instrument. 


The  loss  or  accidental  destruction  of  a  deed  or  written  agi^ee- 
ment  does  not  in  general  afEect  the  rights  depending  upon  it, 
further  than  occasioning  a  difficulty  in  proving  the  contents. 
Upon  sufficient  proof  being  given  of  the  original  existence  of  the 
instrument  and  of   the  loss,  secondary  evidence  of  the  contents 


(d)  Matson  v.  Booth,  5  M.  &  S.  223  ; 
Joftesr,  Jones,  1  G.  &  M.  721 ;  2 L.  J.  Ex. 
249 ;  Spiccr  v.  Burgess,  1  G.  M.  &  R. 
129  ;  3  L.  J.  Ex.  285. 

{e)  Doe  T.  Bingham,  4  B.  &  Aid.  672  ; 
HallY,  Chandless,  4  Bing.  123. 

(/)  Hudson  V.  Reidt,  6  Bing.  368; 
Adsetts  V.  Mives,  33  Beav.  62. 


(g)  Stewart  v.  Sddowes,  L.  R.  9  C.  P. 
311;  43  L.J.  C.  P.  204. 

(A)  Doicnes  v.  Richardson,  5  B.  &  Aid. 
674. 

(»)  Cardwell  v.  Martin,  9  East,  190. 

{k)  Doxvnes    y.    Richardson,     supra ; 
Tarleton  v.  Shingler,  7  C.  B.  812. 
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becomes   admissible  (/).      And  imder   suoh  circumstances   parol     Chap.  II. 

evidence  becomes  admissible  of   contracts  which  are  required  by 

statute  to  be  proved  by  writing,  as  a  debt  barred  by  the  Statute 

of  Limitations,  and  a  promise  within  the  Statute  of  Frauds  (/;^). 

— ^An  exception  to  the  general  rule  occurred  with  bills  of  exchange,  Loss  of  bill 

payment  of  which,  according  to  the  custom  of  merchants,  could  ^^  ^^^' 

not  be  claimed  without  producing  and  offering  to  deliver  up  the 

bill  (w).      This  inile  applied  though   the  instrument  when   lost 

was  in  a  non-negotiable  state,  as  a  bill  or  note  payable  to  order 

but  which  had  not  been  indorsed  (o)  ;  but  it  did  not  apply  to  a 

non-negotiable  instrument,  as  a  bill  or  note  drawn  payable  to  the 

payee  only  and  not  to  his  order  {p).     The  rule  has  since  been 

modified  by  statute  as  hereafter  mentioned.     A  creditor  having 

lost  a  negotiable  bill  given  for  a  debt,  as  a  bill  given  for  the  price 

of  goods  sold,  cannot  recover  the  debt  or  consideration  for  which  it 

was  given,  so  long  as  the  debtor  would  remain  at  the  risk  of 

liability  on  the  outstanding  bill  (q) ;  but  if  the  bill  can  be  traced 

back  to  the  possession  of  the  debtor  without  payment,  he  remains 

liable  for  the  debt  (r).     So  money  paid  to  a  banker  for  circular 

notes  was  held  not  to  be  recoverable  upon  the  mere  ground  that 

the  notes  had  been  lost ;  the  banker  not  being  liable  to  refund  the 

money  without  receiving  a  sufficient  indemnity  against  possible 

claims  (ff).     Upon  finding  the  lost  bill  or  note   the  remedy  is 

revived,  notwithstanding  a  tender  of  payment  made,  conditional 

upon  its  delivery,  during  the  loss  {t). 

The  Courts  of  Chancery  gave  relief  against  the  loss  of  a  negoti-  Relief 
able  instrument  by  compelling  payment  after  tender  of  an  indemnity  ^^^u^^t 
against  any  future  claims ;  and  common  law  courts  were  invested 
with  a  similar  power  to  grant  relief  by  the  Common  Law  Pro- 
cedure Act,  18o4,  s.  87  (w).  Now  by  the  Bills  of  Exchange  Act, 
1882,  provision  is  made  as  follows : — ^By  sect.  69,  "  Where  a  bill 
has  been  lost  before  it  is  overdue,  the  person  who  was  the  holder  of 
it  may  apply  to  the  drawer  to  give  him  another  bill  of  the  same 

(0  Brewster  v.   {ieweii,   3   B.  &  Aid.  (q)  Crowe  v.  Clat/y  9  Ex.  604  ;  23  L.  J. 

296 ;  Doe  v.  Wittcomb,  4  H.  L.  C.  431 ;  Ex.  150. 

10  E.  R.  527 ;  see  ante,  p.  143.  (r)    JFiddera  v.  Gorton^  1  C.  B.  N.  S. 

(m)  ffatjdon  V.  inUiamB,  7  BiDg.  163 ;  ^76  ;  26  L.  J.  C.  P.  165. 

see  Xichol  v.  Bestukk,  28  L.  J.  Ex.  4.  W  Conjlans  Quarry  Co,  v.  Parker,  L.  B. 

^^(n)  Hansard  v.  Robin.on,   7  B.  &  C.  ^  C^^P^l^;  ^37  j.^J.  C.JP^6^1.^^^ 

*  \u)  See  King  v.  Zimmerman,  L.  R.  6 

T  ^^}  ^"•"*  ^*   ^^'^^^^'   ^   ^^"   ^^^  '  ^^      ^-  ^-  *^^  '  *^  ^-  ^'  ^'  ^'  278  ;  Noble  ▼. 
L.  J.  Ex.  280.  Bank  of  England,  2  H.  &  C.  365  ;    33 

(p)   Wain  T.  Bailey,  10  A.  &  E.  616.         L.  J.  Ex.  81. 
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against  all  persons  whatever  in  ease  the  bill  alleged  to  have  been 
lost  shall  be  found  again.  If  the  drawer  on  request  as  aforesaid 
refuses  to  give  such  duplicate  bill,  he  may  be  compelled  to  do  so." 
— And  by  sect.  70,  "  In  any  action  or  proceeding  upon  a.  bill  the 
court  or  a  judge  may  order  that  the  loss  of  such  instrument  shall 
not  be  set  up,  provided  an  indemnity  be  given,  to  the  satisfaction 
of  the  court,  or  judge,  against  the  claims  of  any  other  person  upon 
the  instrument  in  question."  If  the  indemnity  is  not  tendered 
before  action,  it  will  be  made  to  include  the  costs  of  the  defendant 
in  setting  up  the  loss,  as  a  condition  of  giving  the  order  (;r).  In 
the  case  of  a  bUl  proved  to  have  been  destroyed,  the  common  law 
courts  would  have  allowed  proceedings,  notwithstanding  the  non- 
production  of  the  instrument,  and  the  Court  of  Chancery  would 
not  entertain  any  action  for  the  payment  of  the  bill  upon  an 
indemnity  being  given  (y). 

(x)  King  T.  Ztrnmerfnan^  mpra.  701 ;  24  L.  J.  C.  623  ;  Edge  ▼.  Bumford, 

(y)  Wright  t.  Maidstone,  1  K.  &  J.       31  Beav.  247  ;  31  L.  J.  G.  805. 
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Performance  aocording  to  the  contract — substituted  performance 
— contracts  for  payment  of  money 584 

Contracts  of  sale  of  goods— performance  as  to  quantity — perfor- 
mance as  to  description — sale  of  specific  chattel — deliveiy  to 
carrier 686 

Contracts  of  sale  of  land — performance  as  to  title — as  to  desorip- 
tion  of  property — as  to  incumbrances— performance  with  com- 
pensation— grant  and  sale  of  leases 689 

Time  of  performance — ^bills  of  exchange— sale  of  goods — sale  of 
land — when  time  is  of  the  essence  of  a  contract 695 

Construction  of  terms  relating  to  time— computation  of  time — 
date  of  instrument — ^meaning  of  day,  month,  &c 600 

Place  of  performance — for  payment  of  money — bills  and  notes — 
rent— ctelivery  of  goods— ^o;  loci  solutionU — lex  hei  eontractut  . .  604 

When  a  contract  is  due,  it  may  be  discharged  by  performance 
aocording  to  the  terms.  A  promise  may  be  capable  of  performance, 
independently  of  any  act  or  cononrrence  on  the  part  of  the  pro- 
misee, or  it  may  be  incapable  of  complete  performance  without 
some  act  or  concurrence  on  his  part ;  "  in  every  contract  in  which  a 
party  binds  himself  to  deliver  goods,  or  pay  money,  to  another,  he 
in  fact  engages  to  do  an  act  which  he  cannot  completely  perform 
without  the  concurrence  of  the  party  to  whom  the  delivery  or  pay- 
ment is  to  be  made ;  without  acceptance  on  the  part  of  him  who  is 
to  receive,  the  act  of  him  who  is  to  deliver  or  pay  can  amount  only 
to  a  tender  "  (a).  So  the  party  bound  to  accept  or  receive  cannot 
complete  his  performance  without  a  tender  of  delivery  or  pay- 
ment (6).  Where  the  performance  is  dependent  upon  the  concur- 
rence of  the  promisee,  the  promisor  is  not  Ji'esponsible  for  the 
promisee  withholding  his  concurrent  act;  and  in  such  case  the 
promisor  discharges  his  liability  by  a  tender  or  offer  of  perf or- 


(a)  Bolfe,  B.,  Startup  y.  Macdonaldy  6  {V)  Fry,   J.,   Edwiek   v,   Hawke*^   18 

Man.  &  G.  610  ;  12  L.  J.  Ex.  477.  CD.  199  ;  60  L.  J.  C.  677. 
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performance  is  independent  of  the  concurrence  of  the  promisee,  the 
promiser  is  bound  for  its  complete  performance  at  all  events, 
though  it  may  depend  upon  the  concurrence  of  a  third  party  over 
whom  the  promiser  has  no  control  (d). 

Performance  The  performance  necessary  to  discharge  a  contract  must  be  in 
the  contract,  strict  accordance  with  the  terms.  A  contract  for  the  insurance  of 
a  ship  was  held  to  be  broken  by  failing  to  keep  the  ship  insured 
for  three  days,  though  the  usual  slip  for  the  insurance  had  been 
delivered  by  the  underwriters,  in  accordance  with  which  the  policy 
was  afterwards  executed  (<?).  A  covenant  by  a  lessee  to  insure  the 
demised  premises  is  broken  if  they  are  left  uninsured  in  any  part  or 
for  any  time,  though  afterwards  wholly  insured,  and  no  loss  has 
occurred  (/)  ;  a  covenant  by  a  lessee  to  insure  in  the  name  of  the 
lessor  is  not  performed  by  an  insurance  effected  in  the  joint  names 
of  the  lessor  and  lessee  (</) ;  and  a  covenant  to  insure  in  the  joint 
names  is  not  performed  by  the  lessee  insuring  in  his  own  name 
only  {h) ;  but  relief  against  forfeiture  for  breach  of  such  a  covenant 
might  now  be  granted  (t*).  But  a  covenant  to  insure  in  the  joint 
names  may  be  satisfied  by  insuring  in  the  name  of  the  lessor  who 
would  thereby  obtain  the  full  benefit  of  the  covenant  (k).  In  an 
action  for  a  breach  of  covenant  in  a  farming  lease  in  selling  manure 
off  the  premises,  the  plea  that  the  tenant  brought  back  a  greater 
quantity  and  of  better  quality  in  place  of  that  carried  off  was 
held  bad  as  substituting  a  different  performance  from  that  con- 
tracted for  without  the  consent  of  the  covenantee  (/).  A  contract 
to  deliver  up  a  lease  is  not  performed  by  delivering  it  up  cancelled 
with  the  seal  cut  off,  though  the  term  has  expired  and  the  instru- 
ment has  no  further  operation  {m). 
Substituted  An  alteration  or  modification  of  the  performance  at  the  request 
performance,  ^f  j.}^q  other  party  may  be  equivalent  to  the  performance  stipulated 
for,  so  far  as  to  preclude  the  latter  party  from  objecting  to  its  suffi- 


(<?)  See  post,  p.  608.  (»)  See  the  Conveyancing  Act,  1881, 

{(i)  See  ante,  p.  480.  8.  14. 

(e)  Farrp  v.  Great  Ship  Co,,  4  B.  &  S.  (M  ffavetu  ▼.  Middleton,  10  Hare,  641 ; 

666  ;  33  L.  J.  Q.  B.  41.  22  L.  J»  C.  746. 

J/^  .^T'r^^'^Z^'''"''   ^^   ^'  ^'          W  ^^ff^  ^-  ^«^^^,  6  H.  &  N.  165;  80 

368  ;  17  li.  J.  Q.  B.  94.  ^  J.  Ex.  26. 

(^)  Fennxall  v.  Harborne,  supra, 

(A)  Doe  V.  Gladwin,  6  Q.  B.  963  ;  14           (w)  Richardson  v.  Barnes,  4  Ex.  128 ; 

L.  J.  Q.  B.  189.  18  L.  J.  Ex.  468. 
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ciency.  Wherd  the  buyer  voluntarily  extends  the  stipulated  time  Chap.  m. 
for  delivery  of  the  goods  sold  at  the  request  of  the  seller ;  or  the 
seller  forbears  deliveiy  from  time  to  time  at  the  request  of  the 
buyer ;  in  either  case  the  delay  is  excused  and  the  deferred  delivery 
or  acoeptance  is  equivalent  to  pimctual  performance  in  discharging 
the  contract  («).  So  also  with  a  delivery  at  a  different  place  at  the 
request  of  either  party  (o).  But  in  such  cases  neither  party  can 
insist  upon  the  delay  or  alteration  in  performance,  without  a  new 
binding  agreement  to  that  effect ;  which  must  satisfy  all  the  re- 
quirements necessary  for  an  alteration  of  the  original  contract, 
whether  it  be  under  seal,  or  within  the  Statute  of  Frauds,  or  a 
simple  verbal  contract  (p). — After  the  performance  is  due  a  substi- 
tuted performance  may  be  accepted  by  the  party  entitled,  which, 
if  so  intended  and  agreed,  may  operate  in  discharge  of  the  liability 
under  the  contract  by  way  of  "  accord  and  satisfaction  "  (q). — So  Contracts  to 
contracts  for  the  payment  of  money  consist  strictly  in  the  debtor  P*^  money, 
paying  the  creditor  at  the  time  and  in  the  manner  stipulated.  But 
the  creditor  may  agree  to  accept  other  considerations,  either  in 
payment  or  in  satisfaction  of  non-payment  of  the  money  due ;  as 
a  set-off  in  account  of  his  own  debt,  or  the  delivery  of  a  bill  of 
exchange,  or  a  banker's  cheque,  or  a  promissory  note,  or  the  deli- 
very of  goods  instead  of  money  (r). 

In  contracts  of  sale  of  goods  the  seller  does  not  perform  his  part  Sale  of 
of  the  contract  by  delivering  a  larger  quantity  which  he  insists  grooda— 

,  ,       ,  .         pertormauco 

upon  the  buyer  accepting  («)  ;  or  by  delivering  a  larger  quantity,  as  to 
leaving  the  buyer  to  select  (t) ;  or  by  delivering  the  goods  mixed  ^^^^^^y* 
up  with  other  goods,  whether  the  buyer  may  or  may  not  be  able  to 
separate  them  (u) ;  and  under  such  circumstances  the  buyer  is  in 
general  entitled  to  refuse  the  whole.  So  if  the  contract  is  entire, 
and  the  seller  delivers  a  smaller  quantity  than  contracted  for,  he 
cannot  claim  the  price  under  the  contract,  and  the  buyer  may 
refuse  acceptance  (a?).  But  if  the  buyer  accepts  or  retains  for  his 
own  use  the  goods  delivered,  whether  in  excess  or  defect  of  the  con- 


(«)  See  Plt'cina  v.  Doicning^  1  C.  P.  D. 
220 ;  46  L.  J.  C.  P.  695  ;  ante,  p.  667. 

(o)  Leather  Cloth  Co,  v.  IlieronymuSf 
L.  B.  10.  Q.  B.  140 ;  44  L.  J.  Q.  B.  54. 

(p)  See  antef  pp.  565,  568. 

iq)  Bee  post,  Pt.  IV.,  Chap.  VI. 

(r)  See  post,  Pt.  IV.,  Chap.  VI. 

{»)  Sale  of  Goods  Act,  1893,  s.  30  (2) ; 
Cross  y.  EffHn,  2  B.  &  Ad.  106. 

{t)  Sale  of  Qoods  Act,  1893,  s.  30  (3) ; 


Hart  V.  Mills,  15  M.  &  W.  85 ;  15 
L.  J.  Ex.  200 ;  Cunliffe  v.  Harrison,  6 
Ex.  903  ;  20  L.  J.  Ex.  326. 

(h)  Sale  of  Goods  Act,  1893,  s.  30  (3) ; 
Levy  V.  Green,  1  Ell.  &  E.  969  ;  28  L.  J. 
Q.  B.  319. 

(x)  Sale  of  Goods  Act,  1893,  ss.  30  (1), 
31;  Waddingtony.  Oliver, 2B.kV,^.B., 
61 ;  Renter  t.  Sala,  4  C.  P.  D.  239 ;  48 
L.  J.  C.  P.  492. 
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tract,  or  part  of  them,  he  becomes  presumptively  liable  to  pay  for 
the  goods  which  he  in  fact  retains  (y). — ^Expressions  may  be  used 
admitting  a  margin  of  quantity,  as  "  about,"  or  "  more  or  less," 
within  which  the  seller  may  deliyer  the  goods  according  to  the  cir- 
cumstances of  each  case  (s).  Where  the  goods  are  otherwise  ascer- 
tained or  identified  such  expressions  are  construed  as  an  expectation 
or  estimate  only,  and  not  as  a  warranty  of  quantity  (a).  But 
expressions  respecting  quantity  may  import  an  absolute  under- 
taking to  deliver  at  least  or  not  in  excess  of  that  quantiiy  (6). 
Evidence  of  usage  is  not  in  general  admissible  to  explain 
these  or  the  like  terms  in  a  contract ;  because  they  are  terms 
of  ordinary  use  and  meaning  (r).  But  under  a  contract  to 
deliver  a  certain  quantity  of  goods  from  a  warehouse,  the  giving 
of  a  delivery  order  for  "  about "  the  quantity  was  held  sufficient, 
according  to  evidence  admitted  of  a  local  usage  of  warehousemen 
not  to  accept  delivery  orders  in  any  other  form  (d).  A  charter- 
party  requiring  that  the  charterer  should  '^  load  a  full  and  complete 
cargo,  say  about  1,100  tons,"  was  construed  as  providing  for  a 
reasonable  excess  in  the  capacity  of  the  ship;  and  3  per  cent,  being 
held  to  be  a  fair  estimate  of  such  excess  the  charterer  was  not 
bound  to  supply  a  fuller  cargo  (e). 

Under  a  contract  to  deliver  goods  in  instalments,  a  default  in 
deliveriug  one  instalment  may  justify  the  buyer  refusing  that 
instaknent ;  but  it  does  not  justify  refusing  future  instalments, 
unless  there  is  an  express  or  implied  condition  that  the  whole  shall 
be  delivered  according  to  contract.  So  a  default,  which  does  not 
amount  to  a  repudiation  of  the  contract,  in  accepting  or  paying  for 
one  instalment  does  not  discharge  the  seller  from  future  deliveries, 
unless  it  is  so  stipulated  (/).    A  contract  to  supply  a  cargo  of 


(y)  Sale  of  Goods  Act,  1893,  b.  30; 
OxendaleY,  Wetherell,  9  B.  &  G.  386; 
Hart  V.  MUh,  16  M.  &  W.  85 ;  15 
L.  J.  Ex.  200  ;  Morgan  v.  Gath,  3 
H.  &  C.  748  ;  34  L.  J.  Ex.  165. 

(z)  Grots  V.  Eglin^  tupra;  Bourne  v. 
Seymour,  16  C.  B.  337  ;  24  L.  J.  C.  P. 
202.  See  Morris  v.  Levison,  1  C.  V,  D. 
165;  46  L.  J.  C.  P.  409;  Milier  v. 
Bomer,  (1900)  1  Q.  B.  691 ;  69  L.  J. 
Q.  B.  429. 

(a)  OurilUm  y.  Daniel,  2  G.  M.  &  B. 
61;  4  L.  J.  Ex.  174;  M'Connel  v. 
Murphy,  L.  R.  6  P.  G.  203;  GibbsY. 
Gray,  2  H.  &  N.  22  ;  26  L.  J.  Ex.  286. 

(b)  Leming  t.  Snaith,  16  Q.  B.  275 ; 


20  L.  J.  Q.  B.  164  ;  Tamvaeo  y.  Lucas, 
1  E.  &  E.  581 ;  28  L.  J.  Q.  B.  301. 

(e)  Cross  y.  Eglin,  2  B.  &  Ad.  106. 
See  ante,  p.  127. 

(<0  Moore  y.  Campbell,  10  Ex.  323  ;  23 
L.  J.  Ex.  310. 

(e)  Morris  y.  Levison,  1  G.  P.  D.  165  ; 
45  L.  J.  G.  P.  409.  See  Carnegie  y. 
Conner,  24  Q.  B.  D.  45  ;  59  L.  J.  Q.  B. 
122 ;  MiUer  y.  Bomer,  (1900)  1  Q.  B. 
691 ;  69  L.  J.  Q.  B.  429. 

(/)  Sale  of  Ooods  Act,  1893,  s.  31  (2) ; 
Honek  y.  Muller,  7  Q.  B.  D.  92 ;  60 
L.  J.  Q.  B.  529;  Mersey  Steel  Co.  y. 
JSTayhr,  9  Ap.  Ga.  434 ;  53  L.  J.  Q.  B. 
497.  See  Cornwall  v.  Eenson,  (1900)  2 
Gh.  298  ;  69  L.  J.  G.  681. 
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goods  of  a  stated  measurement  is  not  performed  by  supplying  Chap.  m. 
goods  from  part  of  a  larger  cargo ;  the  difference  between  a  cargo  and 
part  of  a  cargo  being  in  many  respects  material  to  the  buyer  (g). 
A  contract  for  delivery  of  goods  "  during  the  months  of  June, 
July,  August  and  September"  was  construed  not  to  import 
delivery  in  equal  monthly  quantities,  but  the  whole  mthin  the 
whole  time;  and  the  buyer  was  bound  to  accept  the  tender  of 
reasonable  quantities  from  time  to  time  (A).  A  like  contract  for 
"  shipment  by  steamer  or  steamers  during  February  "  was  con- 
strued to  admit  of  shipment  in  parcels,  and  therefore  the  buyer 
was  bound  to  accept  a  parcel  shipped  in  one  steamer  within  the 
time,  though  the  rest  was  not  shipped  in  time  (e).  A  like  contract 
for  goods  "to  be  shipped,  during  the  months  of  March,  aw^f  or, 
April,"  that  is,  during  those  two  months  or  either  of  them,  is  con- 
strued according  to  the  literal  meaning  in  the  absence  of  custom  of 
trade  to  the  contrary,  and  therefore  goods  partly  shipped  in  Feb- 
ruary for  which  bills  of  lading  were  then  signed  were  held  not  to 
satisfy  the  contract  {k). 

In  a  sale  by  description  the  seller  must  deliver  goods  answering  Performance 
to  the  kind  and  quality  contracted  for ;  or  the  buyer  may  refuse  to  ***<>. 
accept  them.     And  there  is  a  generally  implied  condition  in  such  of  goods, 
sales  that  the  goods  delivered  must  be  of  such  quality  and  in  such 
state  as  to  be  merchantable  under  the  description  by  which  they  are 
sold ;  and  that  they  shaU  be  fit  for  the  particular  purpose,  if  any, 
for  which  such  goods  are  generally  used,  or  for  which  they  are  im- 
derstood  to  be  sold  (/).     And  though  sold  by  sample  or  with 
warranty,  the  goods  must  answer  tq  the  description  and  be  mer- 
chantable in  all  other  respects  than  those  covered  by  the  sample 
or  warranty  (m).     If  a  seller  sells  as  a  manufacturer  only,  he  is 
presumptively  bound  to  deliver  goods  of  his  own  manufacture  (n). 
— The  seller  must  also  deliver  the  goods  in  a  manner  to  give  the  Opportunity 
buyer  an  opportunity  of  inspecting  them,  if  he  has  not  already   °'"*®P^  ®"* 
done  so ;  and  the  buyer  is  allowed  a  reasonable  time  for  inspec- 


(^)  Kreuger  v.  lilaneky  L.  B.  6  Ex. 
179;  39  L.  J.  Ex.  160;  BonowmanY, 
Drayton,  2  Ex.  D.  15;  46  L.  J.  Ex. 
273. 

(A)  Calaminus  y.  Dowlaia  Co.,  47  L.  J. 
Q.  B.  675.  And  see  Coddington  v. 
Falcologo,  L.  B.  2  Ex.  193  ;  36  L.  J.  Ex. 
73. 

(♦)  Brandt  v.  Lawrence,  1  Q.  B.  D. 
344  ;  46  L.  J.  Q.  B.  237  ;  see  Renter  y. 


Sala,  4  C.  P.  D.  239 ;  48  L.  J.  C.  P.  492. 

{k)  Bowes  Y.  Shandy  2  Ap.  Ga.  455  ; 
46  li.  J.  Q.  B.  661. 

(/)  Sale  of  Goods  Act,  1893,  ss.  13, 
14.  See  ante,  p.  264  ;  Jones  y.  Padgett, 
24  Q.  B.  D.  650 ;  59  L.  J.  Q.  B.  261. 

(m)  Sale  of  Goods  Act,  1893,  ss.  13, 
14.     See  ante,  p.  264. 

(n)  Johnson  y.  Baglion,  7  Q.  B.  D. 
438  ;  50  L.  J.  Q.  B.  763. 
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tion  before  acceptance  (o).  If  the  goods  delivered  do  not  answer 
to  the  contract,  the  buyer  may  return  them  ;  but  he  is  not  bound 
to  do  BO,  and  it  is  sufficient  for  him  to  give  clear  notice  that  the 
goods  are  not  accepted,  and  remain  at  the  risk  of  the  seller  (p). 
But  if  he  exercises  any  act  of  ownership  over  them  he  is  taken 
to  accept  them  under  the  contract ;  subject  to  any  claim  for  breach 
of  warranty  {q).  A  tender  of  goods  not  answering  the  description 
is  not  a  final  breach  of  the  contract,  as  the  seller  may  still  tender 
other  goods  answering  the  contract  before  the  time  of  completion 
has  elapsed  (r). 

A  contract  of  sale  of  a  specific  chattel  transfers  the  property  in 
the  chattel,  and  is  performed  by  delivery  of  that  chattel,  whatever 
may  be  the  defects  in  it;  the  seller  not  being  responsible  for 
defects,  xmless  he  has  fraudulently  concealed  them,  or  warranted 
against  them.  Fraud  may  entitle  the  buyer  to  rescind  the  con- 
tract; but  a  mere  breach  of  warranty  does  not  entitle  him  to  refuse 
or  return  the  chattel,  unless  he  has  stipulated  in  the  contract  to  do 
so,  or  has  made  the  contract  conditional  upon  the  warranty,  the 
remedy  being  to  set  up  the  breach  of  warranty  in  diminution  or 
extinction  of  the  price  or  to  sue  for  damages  for  the  breach  of 
warranty  («).  A  contract  for  the  manufacture  and  delivery  of  an 
article  for  a  particular  purpose,  such  purpose  being  the  essential 
matter  of  the  contract,  binds  the  seller  to  supply  an  article  reason- 
ably fit  for  the  purpose,  and  the  buyer  may  refuse  to  accept  an 
article  which  fails.  But  a  contract  for  an  article  of  a  specific  kind, 
though  intended  and  expected  to  serve  a  certain  purpose,  is  satisfied 
by  the  delivery  of  such  article,  though  it  is  found  to  be  imsuccess- 
ful ;  unless  the  success  is  made  a  condition  of  the  contract  (f). 

The  contract  of  the  seller  is  discharged  by  delivery  according  to 
the  directions  of  the  buyer;  as  by  delivering  the  goods  to  a 
common  carrier  on  his  behalf  and  at  his  request  express  or  im- 
plied (w).     The  seller  in  contracting  with  a  carrier  presimiptively 


(o)  Sale  of  Goods  Act,  1893,  s.  34; 
Ishtru'ood  V.  Whitmore,  11  M.  &  W.  347  ; 
12  L.  J.  Ex.  318. 

(p)  Sale  of  Gk>od8  Act,  1893,  s.  36 ; 
Heilbutt  ▼.  HiekBon,  L.  R.  7  C.  P.  438  ; 
41  L.  J.  C.  P.  228;  Lucy  v.  Jfoujlet,  5 
H.  &  N.  233;  29  L.  J.  Ex.  110; 
GritMldby  v.  Wrlls,  L.  R.  10  C.  P.  391  ; 
44  L.  J.  C.  P.  203. 

(9)  Sale  of  Goods  Act,  1893,  s.  35  : 
Parker  v.  Falma',  4  B.   &  Aid.   387  ; 


Ferkim  v.  Bell,  (1893)  1  Q.  B.  193 ;  62 
L.J.  Q.  B.  91. 

(r)  Borrowman  v.  Free,  4  Q.  B.  D.  500 ; 
48  Li,  J.  Q.  B.  65. 

(9)  Sale  of  Goods  Act,  1893,  s.  53. 
See  antfy  p.  263. 

(0  Sale  of  Goods  Act,  1893,  s.  14. 
See  aute,  pp.  262,  265. 

[u)  Sale  of  Goods  Act,  1893,  s.  32 ; 
Button  V.  Solomofuonj  3  B.  &  P.  582  ; 
Clarke  v.  Hutchint,  14  East,  476 ;  Brotrne 
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acts  merely  as  agent  for  the  buyer,  who  is  the  owner  of  the  goods ;     Chap.  HI. 

and  the  subsequent  risk  and  the  remedy  against  the  carrier  for  loss 

or  damage  rests  with  the  buyer  only  (r).     If  the  seller  expressly 

contracts  with  the  carrier  to  retain  the  possession  and  carry  the 

goods  on  his  account,  there  is  no  delivery  to  the  buyer ;  as  where 

the  seller  ships  the  goods  under  a  bill  of  lading  stating  that  they 

are  shipped  on  his  account  and  to  be  delivered  to  his  order  (y). 

"  In  contracts  for  the  sale  of  real  estate  an  agreement  to  make  a  Contract  of 
good  title  is  always  implied"  (s).  It  is  sufficient  to  make  a  good  SS^^*^^^*^^"^ 
title  to  the  equitable  estate,  with  the  power  to  get  in  the  legal 
estate,  and  procure  a  conveyance  to  the  purchaser  by  the  time 
appointed  for  completion  {a).  It  is  not  sufficient  for  a  vendor  to 
offer  a  title  from  a  third  party  in  performance  of  his  contract  to 
make  a  title  in  himself ;  as  where  he  contracts  to  sell  under  a 
power  as  trustee,  and  offers  a  title  from  a  tenant  for  life  under  the 
powers  of  the  Settled  Land  Act  {b) ;  but  he  may  compel  a  pur- 
chaser to  accept  a  valid  title  from  him  (the  vendor),  although  a 
different  one  to  that  stipulated  for,  even  although  the  title  in  the 
vendor  did  not  exist  at  the  date  of  the  contract ;  as  where  the  deed 
which  was  to  have  been  the  root  of  title  was  found  to  be  invalid 
the  purchaser  was  compelled  to  accept  a  conveyance  from  the 
vendor  who  had  acquired  a  title  under  the  Statute  of  Limitations 
by  twelve  years'  possession  after  the  date  of  the  contract,  but  before 
action  brought  {c) .  The  fact  that  conveyances  under  which  the 
vendor  claims  contain  no  covenants  for  title  is  no  objection  to 
title,  but  the  purchaser  is  entitled  to  require  that  the  usual  covenants 
for  title  required  by  the  circumstances  of  the  sale  shall  be  entered 
into(c?). — The  court  will  not  compel  a  purchaser  to  take  a  title  Doubtful 
depending  upon  a  doubtful  question  of  fact :  as  a  doubtful  heir-  *^*^®- 
ship  (e) ;  or  a  doubt  whether  the  vendor  has  previously  sold  the 


V.  Hare,  3  H.  &  N.  822  ;  29  L.  J.  Ex. 
6;  Ex  p.  Pearsm,  L.  R.  3  Ch.  443  ; 
37  L.  J.  0.  664;  Lrather  Cloth  Co.  v. 
Hierouymun,  L.  R.  10  Q.  B.  140;  44 
L.  J.  Q.  B.  64. 

ir)  Dawfs  r.  Peck,  8  T.  R.  330.  See 
O.  W.  Rif.  V.  Bagge,  15  Q.  B.  D.  625  ; 
64  L.  J.  "Q.  B.  699. 

(y)  Turner  v.  Liverpool  DocKfy  6  Ex. 
643  ;  20  L.  J.  Ex.  393. 

(r)  Per  eur.  EUis  v.  Rogers,  29  C.  D. 
670. 

{a)  Jeaaely  M.  R.,  Camberivell  B.  S, 
V.  HoUoway,  13  C.  D.  763 ;  49  L.  J.  C. 
361. 


{h)  Re  Bryant  andBamingham,  44  C.  D. 
218  ;  59  L.  J.  C.  636  ;  Re  Head's  Trus- 
tees andMacdwald,  45  0.  D.  310  ;  69  L.  J. 
C.  004.  See  Re  Thompson  and  Holt,  44 
C.  D.  492;  69  L.  J.  0.  661. 

{c)  Games  v.  Bonnor^  64  L.  J.  C.  617. 

[d)  Re  Scott  and  Ah-arez,  (1895)  1  Ch. 
59  ) ;  64  L.  J.  C.  378,  n.  ;  Re  Sawt/er  and 
Baring,  63  L.  J.  C.  1104. 

{e)  Jeakes  v.  IFhite,  6  Ex.  873  ;  21 
L.  J.  Ex.  265.  See  Radford  v.  Willis, 
L.  R.  7  Ch.  7  ;  41  L.  J.  C.  19 ;  Jessel, 
M.  R.,  Collier  v.  Walters^  L.  R.  17  Eq. 
260  ;  43  L.  J.  C.  223. 
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property  to  another  (/).  If  the  title  depends  npon  a  doubtful 
question  of  general  law,  it  is  the  duty  of  the  court  to  decide  the 
validity  and  enforce  the  contract  according  to  their  decision  (g) ; 
though  the  decision  hinds  only  the  parties  hefore  the  court  (A). 
But  the  court  will  not  compel  a  purchaser  to  take  a  title  depending 
upon  the  doubtful  construction  of  a  will  or  other  private  instru- 
ment (i) ;  or  upon  the  doubtful  construction  of  a  general  statute 
which  has  not  been  settled  by  any  authoritative  dedsion  {k). — The 
vendor  is  required  to  deliver  at  his  own  expense  to  the  purchaser 
an  abstract  of  title,  showing  a  good  title  to  convey  (/) ;  and  he 
must  verify  the  abstract  by  the  title  deeds,  or  if  they  are  lost  by 
satisfactory  secondary  evidence  (w).  The  delivery  of  the  title 
deeds  is  not  equivalent  to  the  delivery  of  an  abstract  of  title,  unless 
accepted  as  such  (n). — ^By  the  Vendor  and  Purchaser  Act,  1874, 
s.  1,  it  is  enacted  that  "  subject  to  any  stipulation  to  the  contrary 
in  the  contract,  forty  years  shall  be  substituted  as  the  period  of 
commencement  of  title  which  a  purchaser  may  require  in  place  of 
sixty  years,  the  present  period  of  such  commencement ;  neverthe- 
less, earlier  title  than  forty  years  may  be  required  in  cases  similar 
to  those  in  which  earlier  title  than  sixty  years  may  now  be 
required." 

The  conditions  of  sale  may  restrict  the  purchaser's  right  to  title, 
and  may  bind  him  to  accept  such  title  as  the  vendor  can  give  (<?), 
or  to  take  a  qualified  title  commencing  from  a  certain  deed  or  a 
certain  date  (^),  in  which  case  he  is  not  precluded  from  taking 
objections  to  the  qualified  title  shown,  whether  appearing  upon 
the  face  of  the  title  or  from  other  sources,  nor  from  objecting  to 
suppressions  in  the  prior  title  (q).     The  purchaser  may  be  bound 


(/)  Simmons  v.  Heteltine,  6  C.  B.  N.  S. 
664  ;  28  L.  J.  O.  P.  129. 

(y)  Seioley  v.  CarUr,  L.  R.  4  Ch.  230 ; 
38  L.  J.  C.  283  ;  Alexander  y.  Mills, 
L.  R.  6  Ch.  124  ;  40  L.  J.  C.  73. 

(A)  Jessel,  M.  R.,  Osborne  y.  Eotclett, 
13  CI.  D.  781  ;  49  L.  J.  C.  310. 

(♦)  Pyrkey,  Waddinghamy  10  Hare,  1. 

(k)  Selbome,  L.  C,  Palmer  y,  Locke, 
18  C.  D.  888;  61  L.  J.  C.  124;  Re 
Thaekirray  and  Young,  40  C.  D.  89 ;  68 
L.  J.  C.  72. 

(/)  Souter  y.  Drake,  6  B.  &  Ad.  992  ; 
3  L.  J.  K.  B.  31  ;  Doe  y.  Stanion,  I 
M.  &  W,  695 ;  6  L.  ,f .  Ex.  253 ;  Jie 
Johnson  and  l^tin,  30  C.  D.  42;  54 
L.  J.  C.  889. 

(m)  £ryantY.£usk,4'BuBa,l;  Moulton 


V.  Edmonds,  1 D.  F.  &  J.  246  ;  29  L.  J.  C. 
181  ;  Me  Halifax  Commercial  Bank  and 
Wood,  79  L.  T.  636  ;  47  W.  R.  194. 

(«)  Home  y.  Wingfield,  8  Man.  &  G. 
33 ;  10  L.  J.  C.  P.  296. 

(o)  Hume  y.  Pocoek,  L.  R.  1  Ch.  379 ; 
36  L.  J.  C.  731  ;  Best  y.  Hamand,  12 
C.  D.  1 ;  48  L.  J.  C.  603  ;  Re  Seott  and 
Alvarez,    (1895)    1    Ch.    596;    Scott  v 
Alvarez,  (1895)  2  Ch.  603  ;  64  L.  J.  0 
821. 

(p)  Selliek  V.  Trevor,  11  M.  &  W.  722 

12  L.  J.  Ex.  401  ;  PhiUips  y.  Caldcltmgh 
L.  R.  4  Q.  B.  159  ;  38  L.  J.  Q.  B.  68. 

(q)  Edicards  v.  Wicktcar,  L.  R.  1  Eq 
68  ;  35  L.  J.  C.  48  ;  Else  y.  Else,  L.  R 

13  Eq.  196  ;  41  L.  J.  C.  213  ;  Re  Marsh 
and  Granville,  24  C.  D.  11  ;  63  L.  J.  C. 
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by  a  condition  of  sale  to  assume  certain  statements  as  facts  without  Chap.  III. 
further  evidence,  as  that  a  person  was  entitled  at  a  certain  date  ; 
or  that  a  person  died  intestate  and  without  an  heir ;  but  he  is  not 
thereby  precluded  from  showing  that  the  statements  are  erro- 
neous (r).  The  purchaser  may  also  be  compelled  by  a  condition  to 
make  objections  or  requisitions  within  a  certain  time  ;  but  he  is 
not  thereby  precluded  from  objecting  after  the  time  that  the 
vendor  has  failed  to  show  any  title  («). 

The  vendor  must  convey  property  answering  to  the  description  Property 
contracted  for  in  estate,  tenure,  quantity,  and  identity.  A  contract  ^^onveyed. 
for  sale  of  land  presumptively  imports  an  estate  in  fee  simple  (^), 
and  tree  from  incumbrances  (;/) ;  except  so  far  as  the  purchaser 
knew  of  the  interest  of  the  vendor,  or  of  the  existence  of  incum- 
brances, in  which  case  the  contract  may  be  effectual  to  pass  such 
interest  as  the  vendor  has ;  and  subject  to  the  known  incum- 
brances, unless  the  purchaser  has  expressly  stipulated  against 
them  {x).  Under  a  contract  for  freehold  land  the  purchaser  can- 
not be  compelled  to  take  copyhold  (y) ;  nor  under  a  contract  for 
copyhold,  to  take  freehold  (s).  Under  a  sale  of  freehold  the  pur- 
chaser cannot  be  compelled  to  take  leasehold,  for  however  long  a 
term  of  years  {a).  Under  a  sale  of  leasehold  for  a  term  of  years 
the  purchaser  cannot  be  compelled  to  take  a  substantially  shorter 
term  than  contracted  for  {b)  ;  or  a  term  subject  to  determina- 
tion at  option  of  lessor  {c)  ;  nor  can  he  be  compelled  to  take 
an  underlease,  however  small  the  difference  of  term  (rf),  unless 
the  purchaser  has  notice  in  the  particulars  of  sale  or  otherwise  that 


81  ;  Smith  v.  Robinton,  13  C.  D.  148 ; 
49  L.  J.  C.  20 ;  Re  Cox  and  Nvve,  (1891) 
2  Oh.  109  ;  ScoU  v.  Alvarez,  supra, 

(r)  Harnett  v.  Baker,  L.  R.  20  Eq. 
60 ;  45  L.  J.  C.  64  ;  Jones  v.  Clifford,  3 
C.  D.  779  ;  46  L.  J.  C.  809 ;  Re  Banister, 
12  0.  D.  131 ;  48  L.  J.  C.  837  ;  Re 
Sandbach  and  Edmondson,  (1891)  1  Ch. 
99;  60L.J.  C.  60;  Re  Seott  and  Alvarez  ; 
Scott  T.  Alvarez,  supra  ;  Re  JIaedicke  and 
Liptski,  (1901)  2  Ch.  666 ;  70  L.  J.  C. 

811. 

(a)  Want  v.  Stallibrass,  L.  R.  8  Ex. 
176  ;  42  L.  J.  Ex.  108. 

(0  Sughes  ▼.  Parker,  8  M.  &  W.  244  ; 
Bower  v.  Cooper,  2  Hare,  408  ;  11 L.  J.  C. 
287. 

(m)  Ungley  y.  Vngley,  5  C.  D.  887  ;  46 
L.  J.  C.  854. 

{x)  Cato  V.  Thompson,  9  Q.  B.  D.  616 ; 
R0  Qloag  and  Miller,  23  C.  D.  320 ;  52 


L.  J.  C.  665 ;  JSUis  v.  Rogers,  29  C.  D. 
661. 

(y)  Turqttand  t.  Rhodes,  37  L.  J.  C. 
830;  Hart  v.  Swain,  7  0.  D.  42;  47 
L.  J.  C.  6.  See  Price  v.  Maeaulag,  2 
D.  M.  &  G.  339;  Re  Lidiard and Broadley, 
42  C.  D.  264 ;  68  L.  J.  0.  785. 

{z)  Ayles  v.  Cox,  16  Bear.  23. 

{a)  Drewe  v.  Corp,  9  Ves.  368;  see 
Fordyce  v.  Ford,  4  Bro.  C.  C.  496. 

(ft)  Eldon,  L.  C,  Mortloek  v.  Puller, 
10  Ves.  306;  Haheyy,  Grant,  13  Ves. 
77  ;  Belworth  v.  Hassell,  4  Camp.  140 ; 
Nash  V.  Wooderson,  62  L.  T.  49;  33 
W.  R.  301. 

{c)  WeUcm  V.  Savage,  10  0.  D.  736 ; 
48  L.  J.  C.  239. 

{d)  Re  Beyfus  and  Masters,  39  CD. 
110 ;  see  Waring  v.  Scotland^  67  L.  J.  C. 
1016. 
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DISCHJLRGE  OF  CO^TTRACTS. 


FunlV.  an  u&derkift^^  ocilr  was  intended  (^).  Under  a  sale  of  land  as 
~"  **  P**^*,^  fewh.^Il  and  partly  leasehold  "  the  purchaser  is  bound  to 
take  tbe  !ii::d  witb^^ut  inquiring  definition  of  the  several  tenures  (/) . 
Vudor  a  iVUTTai^t  for  the  sale  of  land  in  fee  simple  in  possession 
the  )Hirv4iasor  I'ciunot  be  compelled  to  take  a  reversion  in  fee 
expeotant  upon  a  lease  for  a  life  at  a  low  rent  (g).  Under  a  con- 
tract for  specific  land  described  as  of  a  oertain  quantity,  the  pur- 
chaser is  not  bound  to  take  an  undivided  share  of  that  quantity  of 
the  land^^A).  The  vendor  must  convey  the  entire  property  con- 
tracted for ;  thus  upon  the  sale  of  property  described  by  reference 
to  a  ooloured  portion  of  a  plan,  it  is  not  competent  to  show  by  parol 
evidence  knowledge  of  the  purchaser  through  his  agent  that  the 
vendor  had  previously  sold  a  portion  of  the  property  {() ;  and  upon 
a  sale  of  a  wharf  with  a  jetty  necessary  for  the  use  of  the  wharf, 
the  purchaser  is  not  bound  to  take  the  wharf  without  the  jetty  (Ar). 
So  upon  sale  of  a  house  with  a  yard  essential  to  the  enjoyment  of 
the  house,  he  is  not  bound  to  accept  the  house,  with  a  tenancy  from 
year  to  year  only  of  the  yard  (/).  And  upon  the  sale  of  a  public- 
house  as  a  going  concern,  the  vendor  is  impliedly  bound  to  transfer 
a  valid  licence  with  it  (w). — Also,  the  property  must  be  identified 
with  that  described  in  the  contract  of  sale,  subject  to  any  conditions 
restrictive  of  the  identification  (n) ;  as  in  the  case  of  a  house 
identified  by  the  name  of  the  street  and  the  number  (o).  And  the 
property  must  be  conveyed  in  the  condition  contracted  for,  so  far 
as  the  vendor  is  responsible  for  any  change,  as  by  cutting  down 
timber,  pulling  down  buildings,  or  otherwise  materially  altering  the 
condition  (/?).  But  any  subsequent  deterioration  or  improvement 
in  the  proi)erty  from  accidental  or  natural  causes  accrues  to  the  loss 
or  profit  of  the  purchaser,  as  being  the  beneficial  owner  by  virhie 
of  the  contract  (q). 


{e\  Cambertveli  B.  S.  v.  SoUowayy  13 
C.  I).  764  ;  49  L.  J.  C.  361. 

(/)  Monro  v.  Taylor,  3  Mac.  &  G.  713  ; 
21  L.  J.  C.  626. 

{g)  Collier  v.  JenkinSf  YouDg,  295. 

(A)  Be  Arnold,  14  C.  D.  279. 

(i)  May  V.  Piatt,  (1900)  1  Ch.  616;  69 
Ij.  J.  G.  3(37. 

{k)  Peers  v.  Lambert ,  7  Beav.  646. 

(/)  Dobcll  V.  Hntchinsoti,  3  A.  &  £. 
366  ;  4  L.  J.  K.  B.  201. 

(m)  Day  v.  Luhke,  L.  R.  6  Eq.  336  ; 
37  L.  J.  C.  330 ;  Claydon  v.  Green,  L.  R. 
3  C.  P.  611  ;  40  L.  J.  C.  P.  226 ;  Tad^ 
caster  Brewery  Co.  y,  JTthon,  (1897)  1  Ch. 


706  ;  66  L.  J.  C.  402. 

(«)  Flower  v.  Hartopp,  6  Beav.  476 ; 
Nicholl  V.  Chambers,  11  C.  B.  996;  21 
L.  J.  C.  P.  64. 

(o)  Stanton  v.  Tattersall,  1  Sm.  &  G. 
62y  ;  Leaeh  v.  MulUtt,  3  Car.  &  P.  116  ; 
White  V.  Bradshaw,  16  Jur.  738. 

{p)  St.  Albans  v.  Shore,  1  H.  Bl.  271. 
See  Pbole  v.  Shergold,  2  Bro.  C.  C.  118  ; 
1  Cox,  273  ;  Granger  y.  Worms,  4  Cunp. 
83  ;  Stevenn  v.  Adamson,  2  Stark.  422. 

{q)  Mortimer  v.  Capper,  1  Bro.  C.  C. 
166  ;  Jackson  v.  Levej\  3  Bro.  C.  C.  605 ; 
Paine  v.  Metier^  6  Ve8.  349 ;  Jtayner  y. 
Preston,  18  C.  D.  1  ;  50  L.  J.  C.  472. 
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The  vendor  is  presumptively  bound  to  convey  the  land  sold  free    Chap.  III. 
from  reservations,  rights  or  incumbrances :  as  rents,  and  tithe  if  the  incam- 
land  is  sold  tithe  free  (r) ;  rights  of  mining  and  taking  minerals  («) ;  ^™^°^' 
but  an  unexpired  lease  of  minerals  under  which  they  have  all  been 
worked  out  before  the  sale  is  no  incumbrance  {t).    So  with  ease- 
ments of  any  kind,  as  rights  of  drawing  water  or  of  drainage  {u) ; 
or  rights  of  way  (a*),  unless  obvious,  and  the  purchaser  has  inspected 
the  property  (y). — The  vendor  must  also  convey  the  property  free  RestriotiTe 
from  any  restrictive  covenants  as  to  the  mode  of  use  or  occupation,  <»^«°*^**- 
which  run  with  the  land  or  afEect  it  in  equity  by  notice  (z), — A  Notice  of 
purchaser  cannot  in  general  object  to  inciimbrances  and  covenants  ^J!^^ 
affecting  the  property  sold,  of  which  he  had  notice  at  the  time  of 
the  sale  (a).     But  an  express  stipulation  for  a  good  title  covers  all 
defects,  whether  he  had  notice  or  not  (6).     Incumbrances  and  cove- 
nants of  the  above  kind  are  matters  of  title  and  not  of  description, 
and  must  be  so  taken  in  construing  the  conditions  of  sale  (c). 

Where  the  difference  or  deficiency  in  any  of  the  above  respects  Performanoe 
between  the  property  contracted  for  and  that  tendered  for  convey-  ^*^  ??°^" 

.      ,        .  ...  penaation, 

ance  is  ascertainable  in  money  and  is  slight  in  value,  and  not 
otherwise  important  or  material  to  the  enjoyment  of  the  property, 
or  in  inducing  the  contract,  the  court  will  enforce  the  contract  with 
compensation  in  value  or  indemnity  against  risk  of  incumbrances ; 
as  in  the  case  of  a  slight  deficiency  in  a  long  term  of  years,  or  in 
the  quantity  of  land;  or  in  the  case  of  a  small  quit  rent  or  tithe  (d). 
Contracts  of  sale  frequently  contain  an  express  condition  to  the 
effect  that  any  misdescription,  mistake,  or  error  shall  not  avoid  the 
sale,  but  shall  be  matter  of  compensation ;  in  which  case  the  error 


(r)  Binks  y.  Roheby,  2  Swanst.  222 ; 
Smith  y.  Tolcher,  4  Rasa.  302. 

(«)  UppeHon  y.  Nickohon^  L.  R.  6  Gh. 
436  ;  40  L.  J.  0.  401  ;  Bellamy  v. 
Debenham,  (1891)  1  Ch.  412 ;  60  L.  J.  0. 
166. 

(0  Spoor  V.  Greefi,  L.  R.  9  Ex.  99  ; 
43  L.  J.  Ex.  67. 

(m)  ShaekUton  v.  Suteliffe,  1  D.  &  S. 
609  ;  Heywood  y.  Mallalieu,  25  C.  D.  367  ; 
68  L.  J.  C.  492. 

{x)  Dykes  v.  Blake,  4  Bing.  N.  C.  463 ; 
7  li.  J.  C.  P.  282.  See  Ashburn^  v. 
Sewelly  (1891)  3  Ch.  405 ;  60  L.  J.  C. 
781 

(y)  Oldfield  y.  Round,  6  Ves.  608. 

(c)  Fliffkt  y.  Booth,  1  Ring.  N.  C.  370  ; 
4  L.  J.  C.  P.  66  ;  Re  Higgins  and  Hitch- 
man,  21  C.  D.  95  ;   61  L.  J.  0.  772  ; 

L. 


Andreto  v.  Aitken,  22  C.  D.  218  ;  62 
L.  J.  C.  294 ;  Re  Davis  and  Carey,  40  0.  D. 
601  ;  68  L.  J.  G.  143  ;  Re  M/fworth  and 
Tidy,  42  C.  D.  23  ;  68  L.  J.  C.  665  ;  Rs 
Cox  and  Neve,  (1891)  2  Ch.  109.  See 
Knight  v.  Shnmottd^,  (1896)  2  Ch.  294  ; 
65  L.  J.  C.  683  ;  Hepworth  v.  Piekles, 
(1900)  1  Ch.  108  ;  69  L.  J.  C.  55. 

(a)  Rllis  y.  Rogers,  29  C.  D.  670. 

(b)  Cato  y.  Thompson.  9  Q.  B.  D.  616 ; 
Re  Ghag  and  Miller,  23  C.  D.  320  ;  62 
L.  J.  C.  664. 

(c)  Aahburnei'  y.  Setcell,  (1891)  3  Ch. 
405  ;  60  L.  J.  C.  784. 

{d)  Mortlock  v.  Buller,  10  Ves.  306; 
Salsey  y.  Grant,  13  Ves.  77 ;  Casatnajor 
y.  Strode,  2  M.  &  K.  706 ;  Rudd  v. 
Lascelles,  (1900)  I  Ch.  816 ;  69  L.  J.  0. 
396. 
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Paw  IV. 


Sale  of 
agreement 
for  lease. 


i»  mf^  T/T  U.e  c<^r  Iftfon,  proTided  the 

irh^it  he  <:f:T.tni/:<ed  fr/r ;  but  if  not,  be  is  !;•:<  b:Kn:d  to  take  compea- 


featfrrD,  ac4  maj  repudiate  the  parcLase 


The  conditioQ  far 


c-vvmj^rT.-ation  remains  ofjentiTe  after  the  oooTeyanee  is  eomplete, 
uiiI'--?  restricted  to  errors  dificorered  beCoie  completiaQ  •  /).  A 
rx/T.'}:t>>rii  of  ^e  expresrlj  exetuding  any  oompensatioa  far  erraiB 
w;i«  coDi<traed  as  applying  onlj  to  small  nnintimtional  enars,  and 
not  to  ftubcftantial  errors  due  to  carelfBinrw  '^^  A  cmdition  pro- 
Tidirjg  U/r  oomperuation  for  miadeecnption  does  not  apply  io  the 
ca«^  of  a  defe<:^  of  title  '7/  •. 

Tlie  j/rineiple  that  a  rendor  is  presumptiTely  bound  to  make  a 
go^^l  title  was  aj ^ilicable  to  contracts  to  grant,  or  to  sell  and  assign 
a  Usa-^y  in  eluding  the  lessor's  title  to  demise  'i).  But  it  is  now 
ffjvudfA  by  the  Vendor  and  Purchaser  Act,  1874,  s.  2,  that  subject 
to  any  fe-tipulation  to  the  contrary,  *^  under  a  contract  to  grant  or 
aFrign  a  term  of  years,  whether  deriTed  or  to  be  deriTed  out  of  a 
freehold  or  leasehold  estate,  the  intended  lessee  or  assign  shall  not 
be  entitle^^l  to  call  for  the  title  to  the  freehold."  And  bv  the  Con- 
veyaneing  Act,  1831,  ss.  3, 13,  under  a  contract  to  sell  or  grant  a  term 
of  years  deriyed  out  of  a  leasehold  interest  in  land  "  the  intended 
a«ingn  or  le.ssee  filiall  not  have  the  right  to  call  for  the  title  to  the 
lea.sehold  reversion."  The  above  enactments  put  the  purchaser  or 
If^Hee  in  the  same  position  as  a  condition  of  sale  against  the  pro- 
duction of  title ;  but  do  not  protect  him  from  constructive  notice 
of  the  title  and  of  the  contents  of  deeds  (k).  The  purchaser  may 
prove  that  the  title  of  the  lessor  is  bad  (/) ;  and  in  support  of  a 
definite  objection  to  the  title,  the  enactment  does  not  perhaps  pre- 
clude him  from  the  ordinary  right  to  a  production  of  deeds  (m). 
But  an  express  condition  of  sale  may  exclude  the  purchaser  from 
making  any  objection  to  the  title,  and  bind  him  to  take  the  lease, 
whatever  the  title  may  be  (n). — In  a  contract  for  the  sale  and 
assignment  of  an  agreement  for  a  lease,  in  the  absence  of  express 


(r)  Per  cur.  Flight  v.  Sooth,  1  Bing. 
N.  C.  377  ;  4  L.  J.  C.  P.  66  ;  EeFatceett 
and  Eolmcit,  42  C.  D.  160 ;  68  L.  J.  0. 
763. 

(/)  Palmnr  v.  Johnsoti,  13  Q.  B.  D. 
361 :  63  L.  J.  Q.  B.  346. 

ijf)  Whittemorry.  Tfliittemore,  Tj.  "R.  S 
i:q.  G03  ;  38  L.  J.  C.  17. 

(//)  Re  Beyfm  and  Master,  39  C.  D. 
113;  Dihrtiham  v.  Sawbridgfj  (1901)  2 
Ch.  98;  70  L.J.  C.  625. 


(t)  Souter  Y.  Drake,  5  B.  &  Ad.  992 ; 
3  L.  J.  K.  B.  31 ;  ffaU  v.  Betty,  4 
Man.  &  G.  410  ;  11  L.  J.  G.  P.  266. 

(k)  Patman  v.  Harland,  17  C.  D.  353; 
60  li.  J.  C.  642  ;  Imray  t.  Oakshette, 
(1897)  2  Q.  B.  218  ;  66  L.  J.  Q.  B.  644. 

(/)  Waddell  V.  Woolfe,  L.  R.  9  Q.  B. 
615;  43  L.J.  Q.  B.  138. 

(m)  Jones  v.  /TffW*,  43  C.  D.  574. 

(«)  Spratt  V.  Jefery,  10  B.  &  C.  249  ; 
ITuttte  ▼.  Bentley,  5  De  G.  &  Sm.  620 ; 
21  L.  J.  C.  760. 
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stipnlation,  there  is  no  implied  guarantee  of  the  lessor's  title ;  the  Chap.  III, 
assignee  being  entitled  only  to  the  rights  under  the  agreement  (o) ; 
but  it  is  implied  that  the  agreement  is  valid,  otherwise  there  is  no 
consideration  for  the  contract;  and  where  the  agreement  offered 
was  voidable  at  the  will  of  a  third  party,  it  was  held  that  the  pur- 
chaser might  repudiate  the  contract  (p). 


Performance  must  be  completed  at  or  within  the  time  stipulated;  Time  of 
performance  accepted  after  the  time  operates  not  in  pursuance  of  P*"^*™^"*^®- 
the  contract  but  in  satisfaction   of  the  breach  (q).     Where  the 
contract  admits  of  several  days  for  performance,  it  is  sufficient  if 
the  performance  is  completed  before  the  end  of  the  last  day ;  and 
where  the  performance  is  to  be  by  or  before  a  certain  day,  it  is 
sufficient  if  completed  at  any  time  before  the  end  of  the  pi'eceding 
day  (r). — Where  no  time  is  fixed  the  law  implies  that  the  perform-  Reasonable 
ance  must  be  completed  within  a  reasonable  time  with  reference  to  *""*• 
the  circumstances  («).     A  contract  to  marry,  no  time  being  fixed, 
is  a  contract  to  marry  within  a  reasonable  time ;  and  it  is  said  that 
"  people  who  agree  to  marry,  not  having  the  means,  agree  with  the 
implied  condition  to  wait  till  they  have  them ;  the  legal  expression 
of  which  is,  that  their  engagement  is  to  marry  within  a  reasonable 
time"(^). 

A  bill  or  note  payable  at  a  certain  date  may  be  paid  at  any  time  Bflla  of 
on  the  day  on  which  it  falls  due,  including  the  extension  of  time  ^^^s. 
known  as  days  of  grace  where  they  are  to  be  included  in  the  com- 
putation of  time.  The  holder  may  also  demand  payment  at  any 
time  on  that  day  within  business  hours,  and  if  then  refused,  may 
treat  the  bill  as  dishonoured  and  give  notice  of  dishonoui*  to 
prior  parties;  but  after  such  refusal  the  acceptor  may  tender 
payment  within  the  day  and  thereby  avoid  the  dishonour  and 
notice  (w).  A  bill  or  note  not  expressing  any  time  for  payment, 
or  expressing  to  be  payable  on  demand,  is  considered  as  due  and 


(o)  Kintreay.  Prtiton,  1  H.  &  N.  367  ; 
25  L.  J.  Ex.  287. 

(p)  Brewer  v.  Broadwood,  22  0.  D. 
105 ;  62  L.  J.  C.  136. 

(g)  Post,  Pt.  IV.,  Chap.  VI. 

(r)  Sheppard'B  Touch.  378. 

(s)  Sale  of  Goods  Act,  1893,  a.  29  (2) ; 
Ford  y.  Ootenworth,  L.  B.  6  Q.  B.  644  ; 
39  L.  J.  Q.  B.  188  ;  Taylor  v.  G.  N,  JRy., 
L.  E.  1  C.  P.  385  ;  36  L.  J.  C.  P.  210 ; 
FoKtUthtcaite  v.  Freeland^  6  Ap.  Oa.  699  ; 


49  L.  J.  Ex.  630 ;  De  Waal  v.  Adler,  12 
Ap.  Ca.  141  ;  46  L.  J.  P.  C.  25  ;  Carlton 
Co.  V.  Castle  Mail  Co.,  (1896)  A.  C.  486 ; 
67  L.  J.  Q.  B.  795. 

(t)  BramweU,  B.,  Hall  v.  Wright,  E. 
B.  &  E.  766  ;  29  L.  J.  Q.  B.  47. 

(»/)  Billflof  Exchange  Act.  1882,  as.  14, 
45,  47,  48 ;  Leftly  v.  Milh,  4  T.  R.  170 ; 
Ex  p.  Moline,  19  Ves.  216  ;  Eine  v. 
Allely,  4  B.  &  Ad.  624  ;  2  L.  J.  K.  B. 
106.  See  Keftnedt/  v.  Thofuat,  (1894)  2 
Q.  B.  759 ;  63  L.  J.  Q.  B.  761. 
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BISCHABGE  OF  CONTRACTS. 


PabtIV. 


Sale  of 
goods. 


payable  by  the  aooeptar  or  maker  from  ilie  time  of  iflsne  wiili- 
out  demand ;  bat  it  is  not  considered  as  overdue  until  a  demand 
and  refusal ;  and  interest  does  not  accrue,  unless  expressly  stipu- 
lated, until  demand  made  {x).  A  bill  or  note  payable  at  a  certain 
time  after  demand  is  not  due  and  payable  until  a  demand  made 
and  the  time  elapsed;  but  payment  of  interest  is  eyidence  of 
demand  haying  been  made  and  of  the  bill  being  overdue,  unless 
the  interest  is  expressly  payable  during  the  currency  of  the  bill  (y). 
A  bill  of  exchange  which  is  expressed  to  be  payable  at  a  fixed 
period  after  date,  and  which  is  issued  imdated,  is  construed  as  if 
dated  on  the  day  of  issue;  and  any  holder  may  insert  therein 
the  trae  date  of  issue,  and  the  bill  is  payable  accordingly  (s). 

A  contract  for  the  sale  and  delivery  of  goods  on  a  certain  day 
or  within  certain  days  is  performed  by  a  delivery  completed  before 
the  end  of  the  day  or  of  the  last  of  the  days  appointed ;  or  by  a 
tender  of  delivery,  however  late,  provided  time  is  left  to  complete 
the  delivery  and  acceptance  before  the  end  of  that  day ;  but  the 
buyer  would  not  be  bound  to  attend  at  the  place  of  delivery  for 
accepting  the  goods  beyond  a  reasonable  hour  according  to  the 
usual  course  of  business  (a).  Under  a  contract  for  delivery  "  in 
all  December,"  the  seller  was  held  to  have  the  whole  month  for 
delivery;  and  as  there  was  no  breach  until  the  last  day  of  the 
month,  the  damages  were  measured  by  the  value  of  the  goods  on 
that  day  (6).  A  contract  not  fixing  any  time  for  delivery  implies 
that  the  delivery  must  be  made  within  a  reasonable  time,  depend- 
ing on  the  place  and  the  condition  in  which  the  goods  are,  or  are 
represented  to  be  (c).  Delivery  is  not  impliedly  deferred  merely 
by  reason  that  payment  is  expressly  deferred  to  a  future  time,  but 
the  sale  is  then  presumptively  for  delivery  within  a  reasonable 
time  on  credit  {d).  But  under  such  a  contract  evidence  was  ad- 
mitted of  a  usage  of  trade  that  delivery  could  not  be  claimed  before 
the  time  of  payment  (^).     A  contract  of  sale   not  mentioning 


{x)  Billflof  Exohange  Act,  1882,  ss.  10, 
36  ;  Whitlofk  v.  Undertcood,  2  B.  &  C. 
167  ;  Brooki  v.  Mitchell,  9  M.  &  W.  15  ; 
11  L.  J.  Ex.  61  ;  Aldout  v.  Comipelly 
L.  R.  3  Q.  B.  673 ;  37  L.  J.  Q.  B.  201. 

(t/)  Bills  of  Exchange  Act,  1882,  s.  39 ; 
JRs  Rutherford,  14  C.  1).  687  ;  49  L.  J.  C. 
664. 

{£)  Bills  of  Exchange  Act,  1882,  s.  12 ; 
Gile»  ▼.  Bourne,  6  M.  &  S.  73 ;  Smith  y. 
Lord,  2  D.  &  L.  769  ;  14  L.  J.  Q.  B. 
112. 

[a)  Sale  of  Goods  Act,  1893,  s.  29  (1), 


(4) ;  Startup  y.  Macdonald,  6  Man.  k  G-. 
693  ;  12  L.  J.  Ex.  477. 

{b)  Leigh  y.  Faterson,  8  Taunt.  640 ; 
2  Moo.  688. 

(e)  Sale  of  Ooods  Act,  1893,  s.  29  (2) ; 
miit  y.  Thompson,  3  M.  &  W.  445 ;  7 
L.  J.  Ex.  185. 

{d)  Spartali  y.  Benecke,  10  G.  B.  212  ; 
19  L.  J.  C.  P.  293  ;  Staunton  y.  Wood, 
16  Q.  B.  638. 

(e)  Fxeld  y.  Lelean,  6  H.  &  N.  617 ;  30 
L.  J.  Ex.  168  ;  ante,  p.  130. 
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any  time  of  payment  would  be  presumptively  for  payment  in    Chap.  III. 
ready  money  upon  delivery  (/).     And  a  sale  of  goods  "to  be 
delivered  and  paid  for  in  fourteen  days  "  was  construed  to  import 
that  the  delivery  and  payment  were  to  be  concurrent  acts  within 
the  fourteen  days  (g). 

In  contracts  fixing  a  time  for  delivering  an  abstract,  making  a  Sale  of  land, 
title,  and  the  other  steps  in  the  performance  of  a  sale  of  land,  the 
courts  of  common  law  required  strict  adherence  to  the  contract ;  and 
if  the  vendor  was  not  ready  and  willing  to  perform  his  part  at  the 
times  appointed  he  was  liable  to  an  action ;  nor  could  he  afterwards 
maintain  an  action  against  the  purchaser,  upon  his  becoming  able 
to  make  a  title  and  convey  the  land  after  the  time  appointed  (h). — 
But  the  Court  of  Chancery  in  administering  the  remedy  of  specific  Time  not  of 
performance  acted  upon  the  principle  that  in  the  sale  and  purchase  contract. 
of  land  "  time  is  not  of  the  essence  of  the  contract  " ;  and  if  there 
was  no  other  objection  than  lapse  of  the  appointed  time,  the  court 
directed  an  inquiry  into  the  title,  and  granted  specific  performance 
if  the  vendor  could  show  a  title  upon  such  inquiry,  unless  from  the 
nature  of  the  property  or  other  circumstances  it  would  have  been 
inequitable  to  do  so  (i).  Upon  the  same  principle  a  mortgage  of 
land  with  a  proviso  for  redemption  on  repayment  of  the  money  by 
a  fixed  day  was  treated  in  equity  as  a  mere  loan  of  money  secured 
by  a  pledge  of  the  land,  and  the  time  of  repayment  as  not  of  the 
essence  of  the  pledge ;  and  therefore  redemption  was  allowed  upon 
repayment  of  the  debt  and  interest  at  any  time  (A).  And  it  is  now 
enacted  by  the  Judicature  Act,  1873,  s.  25  (7),  that  "stipulations 
in  contracts  as  to  time  or  otherwise,  which  would  not  before  the 
passing  of  this  Act  have  been  deemed  to  be  or  to  have  become  of 
the  essence  of  such  contracts  in  a  court  of  equity,  shall  receive  in 
all  courts  the  same  construction  and  effect  as  they  would  have 
heretofore  received  in  equity  "  (/). 

But  time  may  be  made  essential  by  express  agreement  of  the  Time  made 
parties ;  or  impliedly  by  the  nature  of  the  property  or  the  circum-  agreement. 


(/)  Sale  of  Goods  Act,  1893,  s.  28  ; 
Ford  Y.  Yatet,  2  Man.  &  G.  549 ;  10 
L.J.  C.  r.  117. 

{lA  Godts  y.  Sose,  17  C.  B.  229 ;  25 
L.  J.  C.  P.  61.  See  Wooife  v.  Borne,  2 
Q.  B.  D.  365  ;  46  L.  J.  Q.  B.  534. 

(A)  Wiide  V.  Fort,  4  Taunt.  334; 
Noble  Y.  Eduardet,  5  G.  D.  378.  See 
Samom  y.  Rhodes,  6  Bing.  N.  C.  261  ;  9 
L.  J.  C.  P.  132. 


(t)  Scton  Y.  Slade,  7  Ves.  265;  2 
Wh.  &  T.  L.  C.  475  ;  Xeuman  y.  Bogers, 
2  Bio.  C.  C.  393  ;  Carter  v.  Ely,  7  Sim, 
211  ;  4  L.  J,  C.  132;  Withy  y,  Cottle, 
T.  &  R.  78. 

(A)  Eldon,  L.  C,  Seton  y.  Slade,  supra, 

(/)  See    Noble   y.    Edtcardes,    eupra ; 

Fatrick  y.  Milner,  2  0.  P.  D.  342 ;  46 

L.  J.  C.  637  ;  lUuter  y.  Sala,  4  0.  P.  D. 

239  ;  48  L.  J.  C.  P.  492. 
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Pabt  IV. 


Time 

impliedly 

essential. 


Btanoes  of  the  ease  (m).  The  condition  that  the  vendor  shall 
deliver  an  abstract  of  title  within  a  certain  time  is  presumptively 
not  of  the  essence  of  the  contract  (n).  And  the  purchaser  is  taken 
to  waive  any  objection  to  delay  in  delivering  the  abstract,  if  he 
accepts  it  when  delivered  (o).  The  condition  that  all  objections 
and  requisitions  to  the  title  shall  be  sent  within  a  fixed  time  from 
the  delivery  of  the  abstract  makes  the  time  of  the  essence  of  the 
contract  (p).  But  it  is  waived  or  extended  by  delay  of  the  vendor 
in  delivering  the  abstract  {q) ;  or  by  delivering  an  incomplete 
abstract  (r) ;  or  by  accepting  the  objections  and  requisitions  sent  in 
after  the  time  («).  An  express  provision  for  the  payment  of 
interest  on  the  purchase-money  until  completion  is  construed  as 
showing  an  intention  not  to  consider  the  time  essential  (t).  A  con- 
dition for  delivery  of  possession  on  a  certain  day  is  not  considered 
essential  unless  special  circumstances  render  the  possession  mate- 
rial {u). — The  nature  of  the  property  sold  may  impliedly  make 
time  essential :  as  leasehold  property  held  for  a  short  term  which  is 
running  out  pending  completion  of  the  sale  (x) ;  a  building  agree- 
ment which  is  subject  to  forfeiture  if  the  building  is  not  completed 
by  a  certain  day  (y) ;  a  lease  for  lives  (s) ;  a  covenant  for  the 
renewal  of  a  lease  before  the  expiration  of  the  term  {a) ;  land  to 
be  taken  at  a  valuation  price  {b) ;  contracts  giving  an  option  to 
purchase  {c)  ;  life  annuities  (d) ;  reversionary  interests  (e) ;  and 
other  subjects  of  fluctuating  value  (/).     So  with  property  sold  for 


(m)  Caims,  L.  C,  Tilley  v.  Thomtu, 
L.  R.  3Ch.  67. 

(ft)  Eoberti  v.  Berry  ^  3D.  M.  &  G. 
284  ;  22  L.  J.  C.  398. 

(o)  Seton  V.  SUtde,  7  Ves.  266;  2 
"Wh.  &  T.  L.  C.  476 ;  Hipwell  v.  Knight, 

1  Y.  &  C.  Ex.  401 ;  4  L.  J.  Ex.  Eq. 

62. 

{p)  Oakden  v.  Pike,  34  L.  J.  C.  620 ; 
Rosenberg  v.  Cook,  8  Q.  B.  D.  162 ;  61 
L.  J.  Q.  B.  170. 

(q)  Upperton  y.  Nickohon,  L.  R.  6  Ch. 
436. 

(r)  Blacklow  v.  Laws,  2  Hare,  40; 
Oakden  v.  Pike,  supra;  Want  v.  Stalli' 
brass,  L.  R.  8  Ex.  176  ;  42  L.  J.  Ex. 
108. 

(»)  Cutis  V.  Thodey,  13  Sim.  206; 
a£Biined,  1  Coll.  223,  n. 

(t)  Webb  V.  Hughes,  L.  R.  10  Eq. 
281  ;  39  L.  J.  0.  606  ;  Patrick  v.  Milnet, 

2  C.  P.  D.  342 ;  46  L.  J.  C.  P.  637  ; 
Batten  v.   Ru^seil,   38  0.  D.   334;  67 


L.  J.  C.  425. 

(m)  Boshm  V.  Wood,  1  J.  &  W.  419 ; 
see  T\lley  v.  Thomas,  L.  R.  3  Gh.  61. 

(a-)  Hudson  y.  Temple,  29  Beav.  636 ; 
30  L.  J.  C.  261. 

(y)  Barclay  v.  Messenger,  43  L.  J.  G. 
449. 

(5)  Wheeler  v.  L'EsUrre,  2  Dow,  369 ; 
3  E.  R.  894. 

(a)  Carter  v.  Dean  of  Ely,  7  Sim.  211 ; 
Kieholson  v.  Smith,  22  C.  D.  610 ;  62 
L.  J.  C.  191. 

{b)  Morse  v.  Merest,  6  Madd.  26. 

\c)  Ranelagh  y.  Melton,  2  Dr.  &  Sm. 
278 ;  34  L.  J.  C.  227  ;  see  Pegg  v. 
Wisden,  16  Beav.  239. 

(rf)  Withy  ▼.  Cottle,  T.  &  R.  78.  See 
Pritchard  v.  Ovey,  IJ.  &  W.  396. 

(<?)  Newman  v.  Rogers,  4  Bro.  C.  C. 
391 ;  Levy  t.  Stogdon,  (1899)  1  Ch.  6  ; 
68  L.  J.  C.  19.  See  Patrick  v.  Milner,  2 
0.  P.  D.  342 ;  46  L.  J.  0.  P.  637. 

(/)  Lolorrt  v.  Rothschild,  1  S.  &  S. 
690  ;  Macbryde  v.  Weckes,  22  Beav.  633. 
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immediate  use  in  manufacture  or  trade  (g) ;  as  a  public  house  sold    CHi.p.  III. 
as  a  going  concern  (h)  ;    and  property  sold  for  immediate  resi- 
dence (i).     But  the  court  cannot  consider  the  intention  of  the  pur- 
chaser as  to  the  use  of  the  property,  unless  it  is  expressed  in  the 
contract,  or  known  to  the  vendor  (A). 

Where  the  condition  of  time  was  not  originally  essential,  and  Time  made 
where  such  condition  has  been  waived,  time  may  afterwards  be  notice.  ^ 
made  essential,  as  regards  the  claim  to  specific  performance,  by 
either  party  requiring  completion  within  a  fixed  time  and  giving 
notice  to  that  eflPect  (/).  The  notice  must  give  a  reasonable  time 
for  completion  with  reference  to  the  circumstances  (m)  ;  and  it 
is  said  that  "  such  a  notice  ought  to  fix  the  longest  time  that  could 
be  reasonably  required  for  the  performance  of  the  acts  which 
remain  to  be  done"  (??).  If  it  is  intended  to  rescind  the  contract 
for  any  further  delay,  it  must  be  unequivocally  so  expressed  in  the 
notice  (o) ;  and  the  notice  may  be  waived  by  continuing  the  trans- 
action after  the  time  therein  fixed  («). — Where  time  is  of  the  Extensloii 
essence  of  the  contract  an  extension  by  request  or  agreement  only  °  ®* 
substitutes  the  extended  time  for  the  time  originally  fixed  without 
further  waiving  the  condition  (q).  And  the  time  is  extended  in 
fact  by  continuation  of  negotiations  for  completion  (r) ;  provided 
the  negotiation  is  continued  bond  fide  and  not  merely  for  the  pur- 
pose of  gaining  time,  as  in  the  case  of  a  purchaser  who  is  not  pre- 
pared with  the  purchase-money  («).  A  continued  possession  under 
an  agreement  for  a  lease  is  presumptively  referable  to  the  agree- 
ment only,  and  therefore  waives  any  delay  in  completing  the 
agreement  during  the  continuance  of  the  term  {t).  After  negotia- 
tions have  ceased  or  after  one  of  the  parties  has  refused  com- 


{g)  Nok€8  V.  Kilmorey,  1  De  Qt.  &  Sm, 
444. 

(h)  Coftlake  v.  Tilly  1  Rum.  376  ;  Cowles 
T.  Gah,  L.  R.  7  Ch.  12 ;  41  L.  J.  C.  14. 
See  Fai'nham  Brewery  Co,  v.  Munt,  68 
L.  T.  440;  3R.  381. 

(i)  Tillet/  V.  Thotmvt,  L.  R.  3  Oh.  61. 
See  n'ebb  v.  Hughes,  L.  R.  10  Eq.  281  ; 
39  L.  J.  C.  600. 

[k)  Boehm  v.  Wood,  I  J.  &  W.  422  ; 
Xokes  V.  Kihnoret/y  supra. 

(/)  Taylor  y.  Brown,  2  Beav.  180 ;  9 
L.  J.  C.  14  ;  Bemon  v.  Lamb,  9  Bear. 
602  ;  16  L.  J.  C.  218  ;  Parkin  ▼.  Thorold, 
16  Beav.  69 ;  22  L.  J.  C.  170 ;  Ilatten 
V.  Bmsell,  38  0.  D.  334 ;  67  L.  J.  C. 
426. 

(w)  Welh  V.  Maxwell,  32  Beav.  408 ; 
33  L.  J.  0.  44  ;  McMurray  v,  Spieer, 


L.  R.  5  Eq.  627  ;  37  L.  J.  C.  605  ; 
Webb  V.  Hughes,  supra;  Grten  v.  Scvin, 
13  C.  D.  589  ;  49  L.  J.  C.  166  ;  Compion 
V.  Bagky,  (1892)  1  Ch.  313 ;  61  L.  J.  C. 
113. 

(«)  Fry,  J.,  Crawford  v,  Toogood,  13 
C.  D.  158;  49  L.  J.'C.  108. 

io)  Reynolds  v.  Xelson,  6  Madd.  18. 

(p)  King  v.  inison,  6  Beav.  124. 

{q)  Barclay  v.  Mesycuger,  43  L.  J.  C. 
449. 

(r)  Wood  V.  Berttal,  19  Vea.  220  ;  Webb 
V.  Hughes,  L.  R.  10  Eq.  281  ;  39  L.  J. 
C.  606. 

{s)  Gee  V.  Pearse,  2  De  G.  &  Sm.  325. 

{t)  Sharp  V.  Milligan,  22  Beav.  616 ; 
Shepheard  v.  Walker,  L.  R.  20  Eq.  659  ; 
44  L.  J.  C.  648.  See  Mills  v.  Haywood, 
6  C.  D.  196. 
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DISCHARGE  OF  CONTRACT?. 


Taxi  TV,  pletion  any  further  delay  may  disentitle  a  claimant  to  specific 
perfonnance,  although  not  amounting  to  abandonment  of  the 
contract  (m). 


Cooslruetioiii 
of  terma 
reUtiiig  to 
time. 


Computation 
of  time ; 
•*  from," 
"  after,"  &o. 


The  terms  "  forthwith/'  "  immediately,"  and  the  like,  are  con- 
strued to  mean  as  soon  as  practically  possible ;  admitting  of  such 
reasonable  time  as  may  be  required  for  the  performance,  having 
regard  to  the  circumstances  (.r).  A  covenant  to  insure  a  life 
''  forthwith "  is  satisfied  by  insuring  within  the  i*easonable  time 
required  for  effecting  the  insurance  (^).  A  covenant  in  a  compo- 
sition deed  to  deliver  bills  to  the  creditors  "  forthwith  "  requires  a 
reasonable  time  for  ascertaining  the  amount  due  to  each  creditor 
for  which  the  bills  are  to  be  drawn  (s).  In  a  contract  for  the  per- 
formance of  certain  acts  '*  forthwith,"  with  a  condition  that  mutual 
bonds  should  be  given  within  ten  days  to  secure  the  performance, 
it  was  held  that  giving  the  bonds  was  a  condition  precedent  to 
charging  any  liability  {a).  A  bill  of  sale  conditioned  for  payment 
of  the  money  advanced  '^  immediately  on  demand,"  or  upon  notice 
given,  cannot  be  put  in  force  without  allowing  the  debtor  a  reason- 
able time  after  demand  or  notice  to  get  the  money,  and  to  find  the 
creditor  or  some  one  authorised  to  receive  it  (b),  A  contract  by 
a  manufacturer  to  execute  an  order  for  goods  ^'  as  soon  as  pos- 
sible "  means  as  soon  as  he  reasonably  can,  having  regard  to  the 
capacity  of  his  works  and  to  orders  already  on  hand,  but  vrithout 
regard  to  defects  in  the  works ;  and  he  is  not  bound  to  supply  the 
goods  from  other  works  (c). 

In  the  computation  of  a  given  time  "  from  "  or  "  after "  a 
certain  act  or  event,  the  day  of  the  act  or  event  is  presumptively 
to  be  excluded,  and  the  last  day  of  the  given  time  included  (d). 
A  lease  for  a  term  of  years  from  a  certain  day  presumptively 
excludes  that  day,  and  includes  the  corresponding  day  in  the  last 


(k)  Southeomb  v.  Bp.  Extter^  6  Hare, 
213;  16  L.  J.  C.  378;  MeMurray  v. 
Spicer,  L.  R.  6  Eq.  627 ;  37  L.  J.  0. 
605  ;  Conncall  v.  Jlenson,  (1900)  2  Ch. 
298;  69  L.J.  C.  681. 

(x)  Spenecley  v.  Hobituon,  3  B.  &  C. 
658  ;  Duncan  v.  Topham,  8  C.  B.  225  ; 
18  L.  J.  C.  P.  310;  Staunton  v.  Woody 
16  Q.  B.  638. 

(y)  Hyde  v.  WatU,  12  M.  &  W.  254 ; 
13  L.  J.  Ex.  41. 

(z)  Exp.  Sullivan,  36  L.  J.  B.  1. 

{a)  Roberta  v.  Bntt,  11  H.  L.  C.  337; 
84  L.  J.  C.  P.  241  ;  11  E.  R.  1363. 

{b)  Toms  Y.  Wilson,  4  B.  &  S.  465 ;  32 


L.  J.  Q.  B.  382  ;  Brigkty  r.  Norton,  3 
B.  &  S.  305  ;  32  L.  J.  Q.  B.  38  ;  MoMsey 
V.  Sladm,  L.  R.  4  Ex.  13 ;  38  L.  J.  Ex. 
34  ;  Moore  y.  Shelley,  8  Ap.  Ca.  285  ;  62 
L.  J.  P.  C.  35. 

(c)  Atttcood  T.  Emerv,  1  C.  B.  N.  S. 
110;  26  L.  J.  P.  6.  73;  Kydrauiic 
Engine  Co.  v.  Meffafie,  4  Q.  B.  D. 
670. 

{d)  Robinson  y.  Waddington,  13  Q.  B. 
753 ;  18  L.  J.  Q.  B.  260 ;  S.  Staffs. 
Tram.  v.  Sickness  Ass.,  (1891)  1  Q.  B. 
402 ;  60  L.  J.  Q.  B.  47.  See  Ex  p. 
Hasluek,  (1896)  2  Q.  B.  264 ;  64  L.  J. 
Q.  B.  694. 


PERFORMANCE. 


601 


year  of  the  tenn  {e) ;  and  a  tenn  of  years  or  months  "  from  the    Ohap.  III. 

death"  of   a  person  is  exclusive  of  the  day  of  the  death  (/). 

'^  Where  a  hill  is  payable  at  a  fixed  period  after  date,  after  sight, 

or  after  the  happening  of  a  specified  event,  the  time  of  payment  is 

determined  by  excluding  the  day  from  which  the  time  is  to  begin 

to  run  and  by  including  the  day  of  payment"  (^).     A  sale  of 

goods  to  be  paid  for  in  a  month  gives  the  buyer  a  clear  calendar 

month  for  payment,  exclusive  of  the  day  of  sale  (^). — A  notice  Time  of 

required  as  a  condition  precedent  to  any  right  or  claim,  as   a  ^^^^* 

month's  notice  of  action,  or  a  week's  notice  to  quit,  is  computed 

exclusively  of  the  day  of  the  notice  (i) ;  and  a  notice  to  be  given 

"  within  "  a  certain  time  after  an  event  is  presumptively  exclusive 

of  the  day  of  the  event  (A). — A  policy  of  insurance  on  a  ship  during  Duration 

a  voyage  to  certain  ports  "  and  during  thirty  days  stay  in  her  last  ^^  iMaranoo. 

port  of  discharge  "  is  construed  to  mean  thirty  days  exclusive  of 

the  day  of  arrival  in  port  (/).     And  a  policy  of  insurance  against 

accidents  "  for  twelve  calendar  months  from  the  24th  November,'* 

was  held  to  apply  to  an  accident  which  happened  on  the  24th 

November  following  (m). 

until,"  a  certain  time  or  Moaning  of 


The  words   "at,"  "on,"  "upon,"  " 


event,  or  like  terms  used  in  relation  to  time,  may  mean  before,  or  ****»?.  . 

»        J  ./      >        «*on,'*  &o. 

simultaneously  mithy  or  after  the  act  or  event,  according  to  the 
reasonable  construction  of  the  context  (»).  A  policy  of  insurance 
for  six  months  "  from  14th  February  until  14th  August "  was  con- 
strued as  inclusive  of  14th  August,  on  which  day  a  fire  happened 
for  which  the  insurers  were  held  liable  (o).  Under  a  bill  of  lading 
making  the  freight  payable  "  on  right  delivery  of  the  cargo,"  the 
delivery  of  the  cargo  and  payment  of  freight  are  concurrent  acts, 
requiring  a  concurrent  readiness  to  perform  them  (/?).  A  term  or 
period  of  time  commencing  "  on  "  a  given  day  presumptively 
includes  that  day ;  and  if  terminating  "  on  "  the  day,  excludes  it ; 


(e)  Ackland  t.  Luiley,  9  A.  &  E.  879 ; 
8  li.  J.  Q.  B.  164. 

(/)  Lester  v.  Garland^  15  Ven.  257  ; 
Gorat  Y.  Lowndes,  11  Sim.  434;  10 
L.  J.  C.  161. 

{p)  BillB  of  Exchangee  Act,  1882,  s.  14  ; 
866  ante,  p.  595. 

(A)  Wehh  V.  Fairmaner,  3  M.  &  W. 
473 ;  7  L.  J.  Ex.  140. 

(0  Freeman  y.  Read,  4  B.  &  S.  174 ; 
32  Ij.  J.  M.  G.  236;  Sidebotham  y. 
Holland,  (1895)  1  Q.  B.  378 ;  64  L.  J. 
Q.  B.  200. 

(Ar)  FelUw  y.  Wonsford,  9  B.  &  G.  134 ; 


Fadeliffe  y.  Bartholomew,  (1892)  1  Q.  B. 
161  ;  61  L.  J.  M.  C.  63. 

(/)  Mercantile  Marine  Ins.  y.  Tither^ 
ington,  5  B.  &  S.  765  ;  34  L.  J.  Q.  B.  11. 

(m)  8,  Stafs,  Tram.  y.  Sickness  Ass., 
(1891)  1  Q.  B.  402;  60  L.  J.  Q.  B.  47. 

(«)  Fer  cur.  Meg.  y.  Arkwright,  12 
Q.  B.  970 ;  18  L.  J.  Q.  B.  86 ;  Back- 
home  V.  Mellor,  4  H.  &  N.  116;  28 
L.  J.  Ex.  141. 

(o)  Inaaen  y.  Royal  Ins.,  L.  B.  6  Ex. 
296  ;  39  L.  J.  Ex.  189. 

ip)  Faynter  v.  James,  L.  R.  2  0.  P. 
348  ;  affirmed,  18  L.  T.  449  ;  16  W.  R. 
768. 
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DIISCHAEGE  OP  CONTRACTS. 


Pabt  IV. 


Bate  of 
instrument. 


Beferenoeto 
date. 


and  if  terminating  "  with  "  the  day,  includes  it  (q).  A  oontraot 
of  service  commencing  from  a  stated  day  is  presumptively  ex- 
clusive of  the  day ;  and  a  service  commencing  on  a  day  is  inclusive 
of  it ;  but  the  construction  may  he  made  to  conform  with  the 
apparent  intention  of  the  parties  (r). 

Deeds  and  all  other  instruments,  as  hills  of  exchange,  agree- 
ments, and  letters,  are  presumed  to  have  been  executed  or  signed 
and  issued  at  the  time  they  bear  date  («)  ;  but  the  time  of  execu- 
tion or  signature,  being  an  extrinsic  fact,  may  be  alleged  and 
proved  according  to  the  fact  (t)  ;  and  the  instrument  may  be  con- 
strued and  operate  according  to  the  contents,  with  reference  to  the 
time  of  execution  and  not  of  the  date  {u). — Where  reference  is 
made  in  a  deed  to  the  date,  it  presumptively  means  the  date  on  the 
deed  and  not  the  time  of  delivery ;  but  if  the  deed  bears  no  date, 
or  a  void  or  impossible  date,  as  the  30th  February,  it  may  be  con- 
strued to  mean  the  time  of  delivery  in  order  to  give  efEect  to  the 
deed(jr).  A  lease  for  a  term  of  years  to  commence  "from  the 
date  "  or  "  from  the  day  of  the  date,"  is  computed  exclusively  of 
that  day  (t/).  But  a  lease  for  a  term  to  commence  "  from  the  day 
of  the  date,"  executed  under  a  power  to  grant  leases  in  possession 
and  not  in  reversion,  was  construed  as  including  the  day  of  the 
date,  in  order  to  efEectuate  the  intention  of  granting  a  lease  in  pos- 
session (2).  A  lease  expressed  to  commence  on  the  25th  March 
next  after  the  date,  but  executed  in  fact  after  that  25th  March,  was 
held  a  good  lease  in  possession,  because  it  took  eflPect  from  the 
execution  (fl).  A  lease  for  a  term  to  commence  "from  hence- 
forth "  or  "  from  the  making  hereof,"  or  without  expressly  fixing 
the  commencement,  is  computed  from  the  delivery  and  not  from 
the  date,  and  including  the  whole  day  of  delivery  as  part  of  the 
term ;  but  a  lease  "  from  the  day  of  making  thereof  "  or  "  from 
the  day  of  delivery,"  is  exclusive  of  that  day  (b),  A  lease  dated 
25th  March,  Lady-day,  for  a  term  "  from  Lady-day  now  last 
past,"  and  executed  after  the  date,  was  construed  to  create  a  term 


(q)  Grove,  J.,  Campbell  y.  Stratiffetcat/a, 
3  C.  P.  D.  106  ;  47  L.  J.  M.  C.  6. 

(r)  Wilkinson  v.  Gotten,  9  Q.  B.  137 ; 
15  L.  J.  Q.  B.  339. 

(«)  Sinclair  v.  Baggaley,  4  M.  &  W. 
312 ;  7  L.  J.  Ex.  306 ;  Anderson  ▼. 
Weston,  6  Bing.  N.  C.  296 ;  9  L.  J. 
C.  P.  194 ;  PotiZ  V.  Glossop,  2  Ex.  191  ; 
Bills  of  Exchange  Act,  1382,  ss.  12,  13  ; 
ante,  p.  696. 


(0  Hall  V.  Cazenovc,  4  East,  477  ; 
Stcrk  V.  Mart,  4  B.  &  C.  272. 

(«)  Jaynes  v.  Hughes,  10  Ex.  40 ;  24 
L.  J.  Ex.  116. 

(x)  Styles  V.  Wai-dUt,  4  B.  &  C.  908. 

(y)  Ante,  p.  601,  n.  {e). 

(z)  Pugh  V.  Luke  of  Leeds,  Cowp.  714. 

(a)  Doe  V.  Day,  10  East,  427. 

{b)  Co.  Lit.  46  b  ;  Clayton's  ease,  5  Co. 
1.  See  Doft  ▼.  Benjamin,  9  A.  &  £.  644  ; 
8  L.  J.  Q.  B.  117, 
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oommencing  from  the  Lady-day  next  before  the  execution,  that  is,     Chap.  III. 
from  the  date  of  the  lease,  and  not  from  the  Lady-day  next  before 
that  date  (c).     In  an  agreement  for  a  lease  no  presumption  as  to 
the  commencement  of  the  lease  can  be  drawn  from  the  mere  date 
of  the  agreement  (rf). 

Fractions  of  a  day  are  not  in  general  considered  in  law,  unless  it  Day. 
becomes  necessary  to  determine  which  of  two  events  happened 
first  (e).  Where  two  deeds  concerning  the  same  matter  are  dated 
the  same  day,  they  take  priority  according  to  the  time  of  execu- 
tion ;  subject  to  the  intention  appearing  as  to  the  order  of  opera- 
tion, as  in  the  case  of  debentures  of  a  company,  sealed  and 
numbered  consecutively,  which  were  held  to  take  effect  pari  passu 
as  one  charge,  and  not  in  the  order  of  execution  (/).  Demurrage 
of  shipping  is  chargeable  for  every  fraction  of  a  day  as  a  whole  day  ; 
and  the  "  lay  days"  allowed  to  a  charterer  for  loading  and  unload- 
ing mean  "working  days,"  not  running  days,  and  therefore  exclude 
Sundays  (g).  Despatch  money  agreed  in  charter-party  at  so  much 
an  hour  of  time  saved  in  loading  and  imloading  is  computed  on  the 
whole  time  saved,  and  not  on  working  hours  only  {h).  Bills  of  ex- 
change falling  due  on  Sunday,  Christmas-day,  and  Good  Friday  be- 
come due  and  payable  on  the  preceding  business  day  ;  bills  falling 
due  on  a  bank  holiday  under  the  Bank  Holidays  Act,  1871,  are  due 
and  payable  on  the  succeeding  business  day  (/) . — The  term  "  month,"  Month, 
at  common  law  means  a  lunar  month;  unless  the  context  shows  that 
it  was  intended  to  mean  a  calendar  month  {k).  In  the  case  of  mer- 
cantile instruments,  as  bills  of  exchange,  regulated  by  the  law  mer- 
chant, "month"  means  calendar  month  (/).  Evidence  of  a  usage  in 
a  particular  trade,  business,  or  place,  is  admissible  to  show  that  the 
word  means  calendar  month  (m).     "  Six  months'  notice  "  to  deter- 


{c)  Steele  v.  Marty  4  B.  &  0.  272. 

(d)  Manhall  v.  Berridge,  19  C.  D. 
233  ;  61  L.  J.  0.  329.  See  Sandill  v. 
Franklin,  L.  B.  10  O.  P.  377  ;  44  L.  J. 
C.  P.  216. 

(e)  Campbell  v.  Strangeways,  3  C.  P.  D, 
105  ;  47  L.  J.  M.  0.  6 ;  Clarke  v.  Brad^ 
laitgh,  8  Q.  B.  B.  63  ;  50  L.  J.  Q.  B. 
678  ;  Tabeimaele  B,  S,  t.  Knight,  (1892) 
A.  0.  298  ;  62  L.  J.  Q.  B.  60;  Ex  p. 
Hasluek,  (1895)  2  Q.  B.  264  ;  64  L.  J. 
Q.  B.  694. 

(/)  Garteide  v.  Silkttone  Coal  Co.,  21 
C.  D.  762  ;  51  L.  J.  C.  828  ;  ante, 
p.  125. 

{a)  Commercial  S,  S.  Co.  y.  Boulton, 
L.  R.  10  Q.  B.  346 ;  44  L.  J.  Q.  B.  219. 


See  Broum  v.  Johmon,  10  M.  &  W.  331 ; 
11  L.  J.  Ex.  373. 

(A)  Laing  v.  Hollway,  3  Q.  B.  D.  437 ; 
47  L.  J.  Q.  B.  612. 

(i)  Billsof  ExohaDge  Act,  1882,  ss.  14, 
92. 

(k)  Co.  Lit.  136  b  ;  Lang  v.  Gale,  I  M. 
&  S.  Ill  ;  Hipwell  v.  Knight,  1  Y.  &  C. 
Ex.  401  ;  4  L.  J.  Ex.  Eq.  62  ;  Simpson  y. 
Margitson,  11  Q.  B.  23 ;  17  L.  J.  Q.  B. 
81. 

(/)  Bills  of  Exchange  Act,  1882,  b.  14 ; 
TFebb  V.  Fairmaner,  3  M.  &  W.  473 :  7 
L.  J.  Ex.  140. 

(m)  See  Rogers  ▼.  Hull  Bock  Co.,  34 
L.  J.  G.  165 ;  and  see  ante^  p.  133. 
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Vast  IV. 


Old  style 


Leap  year. 


mine  a  tenancy  by  agi-eement  prima  facie  means  six  lunar  months  (n) . 
But  the  half-year's  notice  impliedly  required  to  determine  a  tenancy 
from  year  to  year  means  a  customary  half-year  measured  by  the 
usual  quarter  days  (o).  The  term  "  twelvemonth "  includes  a 
whole  year  (;?).  The  rule  for  construing  Acts  and  proceedings  of 
Parliament  followed  that  of  the  common  law  (q) ;  but  by  the 
Interpretation  Act,  1889,  s.  3,  "  in  every  Act  passed  after  the  year 
1850,  unless  the  contrary'  intention  appears,  the  expression  month 
shall  mean  calendar  month."  In  ecclesiastical  matters  the  term 
month  primd  facie  means  calendar  month  (/•). — ^A  lease  by  deed  or 
writing  to  commence  at  Michaelmas  or  Martinmas  means  New 
Michaelmas  or  New  Martinmas  under  the  Act  of  Parliament 
altering  the  style ;  and  extrinsic  evidence  of  intention  is  not 
admissible  (*).  But  imder  a  parol  lease  commencing  from  Lady- 
day,  evidence  of  the  custom  of  the  country  was  admitted  to  show 
that  old  Lady-day  was  intended  (f). — A  covenant  to  pay  a  sum  oi 
money  with  interest  "on  the  29th  day  of  February  now  next 
ensuing  "  was  construed  literally  to  refer  to  the  next  29th  day  of 
February,  and  not  to  the  next  February,  which  was  not  in  a  leap 
year  («).  Bills  of  exchange  drawn  at  one  month  on  the  28th  or 
any  following  day  in  January  become  due,  excluding  the  days  of 
grace,  on  28th  February,  or  in  leap  year  on  the  29£h  {x). 


Place  of 
perlorm- 
anoe — 
payment  of 
money. 


Under  a  contract  to  pay  money  at  a  certain  place,  if  an  exact 
time  is  fixed,  the  debtor  must  tender  at  that  place  and  time ;  and 
the  creditor  must  attend  there  and  then  to  receive  the  money.  If 
a  day  or  other  period  of  time  is  allowed,  the  debtor  has  until  the 
last  convenient  time  of  the  day  or  period  for  payment  at  the  place 
appointed ;  and  the  creditor  is  not  required  to  be  there  to  receive 
the  money  until  that  time ;  but  if  the  parties  meet  at  the  place  at 
any  time  during  the  day  the  debtor  may  then  make  a  tender  (y). 


(m)  Sogers  v.  Kingston  Dock,  34  L.  J.  C. 
166.  See  Wilkinson  v.  Calvert,  3  C.  P.  D. 
360;  47  L.  J.  C.  P.  679;  Bariow  v. 
Teal,  16  Q.  B.  D.  601  ;  54  L.  J.  Q.  B. 
664. 

{o)  Morgan  t.  Darics,  3  C.  P.  D.  260. 
See  Sidehotham  v.  Holland,  (1896)  1  Q.  B. 
378;  64  L.J.  Q.  B.  200. 

[p)  CatesbyU  ease,  6  Co.  62  a;  see 
Co.  Lit.  136  b. 

(q)  Lacon  ▼.  Hooper,  6  T.  R.  224  ; 
Cruokev.  M'Tavish,  1  Bing.  307;  Att.- 
Gen.  V.  Newhitry,  C.  P.  C.  383  ;  Creswell 
v.  Harris,  2  Sim.  &  S.  476 ;  Soper  y. 


Curtis,  2  D.  P.  C.  237 ;  3  L.  J.  Ex.  61. 

(r)  Catesby'a  case,  6  Co.  61  b;  Le 
Blanc,  J.,  Lang  v.  Gale,  1  M.  &  S.  117. 

(«)  Doe  V.  Lea,  1 1  East,  312  ;  Smith  y. 
Walton,  8  Bing.  236. 

(t)  Doe  Y.  Bettsoft,  4  B.  &  Aid.  688 ; 
Denn  y.  Hopkimon,  3  D.  &  R.  607. 

(u)  Chapman  y.  Beecham,  3  Q.  B.  733 ; 
12  L.  J.  Q.  B.  42. 

{x)  Per  eur.  Migotti  y.  Colvill,  4  C.  P.  D. 
236  ;  48  L.  J.  M.  50. 

(y)  Wade's  ease,  6  Co.  114 ;  Co.  Lit. 
202  a. 
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If  no  time  is  fixed  and  the  debtor  may  pay  at  any  time  during  his    Chap.  III. 

life  at  a  place  certain,  he  must  give  reasonable  notice  of  the  time  of 

payment,  and  the  creditor  must  then  attend  at  the  place  to  receive 

it  (s).    Where  two  places  are  named  for  payment  or  performance 

the  choice  lies  presumptively  with  the  creditor  or  promisee,  who 

must  give  notice  of  the  place  as  a  condition  of  charging  the  debtor 

or  promisor  as  being  in  default  {a). 

If  no  certain  place  is  appointed,  the  debtor  is  bound  to  find  the  Where  no 
creditor  and  tender  him  the  money,  provided  he  is  within  the  J^^j^^j^ 
realm ;  but  if  a  certain  place  is  appointed  it  is  the  duty  of  the 
creditor  to  attend  at  the  place  named  to  receive  payment  {b).  This 
rule  applies  in  the  case  of  a  mortgage  debt;  or  a  bond  con- 
ditioned for  the  payment  of  money  {c)  ;  or  a  composition  with 
creditors  upon  the  terms  of  the  debtor  giving  promissory  notes 
for  the  amount  of  composition  to  each  creditor  (d).  If  the  creditor 
by  going  abroad  prevents  payment  or  tender  being  made  the 
debtor  is  excused  (e).  But  the  same  rule  does  not  apply  to  foreign 
contracts ;  and  if  the  contract  is  for  payment  abroad,  the  absence 
of  the  creditor  abroad  is  no  excuse  for  not  tendering  him  the 
money  (/). 

Upon  the  same  principle  in  the  case  of  a  bill,  the  acceptor  is  Payment  of 
bound  to  find  the  holder  when  the  instrument  is  due  and  to  tender  ^'  ^^*®'' 
payment ;  and  he  is  not  entitled  to  notice  of  indorsement ;  or  to 
presentment,  unless  the  payment  is  expressly  conditioned  upon 
presentment  at  a  particular  place  (g).  The  statute  applies  to  the 
acceptance  of  a  bill  drawn  payable  at  a  particular  place  {h) ;  but 
not  against  the  drawer  or  indorser  of  a  bill  so  drawn,  which  must 
be  presented  according  to  its  terms  in  order  to  charge  them  for 
non-payment  by  the  acceptor  («).  And  a  promissory  note  need  not 
be  presented  for  payment  unless  it  is  in  the  body  of  it  made  payable 


(«)  Co.  Lit.  211  a;  Sheppard's Touoh. 
136. 

(a)  Eipp'mghall  y.  Lloyd^  6  B.  &  Ad. 
742. 

(*)  Bohetf  T.  SnaefeU  Co.y  20  Q.  B.  D. 
162  ;  67  L.  J.  Q.  B.  134  ;  Thorn  y.  City 
jRiee  MilU,  40  C.  D.  367 ;  68  L.  J.  C. 
297.  See  Bell  v .  Antwerp  Line,  (1891) 
1  Q.  B.  103  ;  60  L.  J.  Q.  B.  270. 

(e)  Lit.  R.  340;  Co.  Lit.  210  b.  See 
Oyla  y.  Hall,  2  P.  Wms.  377  ;  Cox  y. 
Wation,  7  C.  D.  196 ;  47  L.  J.  C.  263. 

{d)  Cranley  y.  Hillary,  2  M.  &  S.  120. 

\e)  Co.  Lit.  210  b ;  Sheppard*B 
Touoh.  378. 


(/)  Feuard  y.  Mugnier,  18  C.  B.  N.  S. 
286  ;  34  L.  J.  C.  P.  126.  See  Comber  y. 
Leyland,  (1898)  A.  C.  624  ;  67  L.  J. 
Q.  B.  884. 

(^)  Billsof  Exchange  Act,  1882,  as.  19, 
62,  54  ;  Turner  y.  ITayden,  4  B.  &  C.  1 ; 
Foole  y.  Tumbridge,  2  M.  &  W.  223  ;  6 
L.  J.  Ex.  74  ;  Halstead  y.  Skelton,  6  Q.  B. 
92 :  13  L.  J.  Q.  B.  177  ;  Saul  y.  Jones, 
1  E.  &  E.  69  ;  28  L.  J.  Q.  B.  37.  See 
Meyer  y.  Lecroix,  (1891)  A.  C.  620 ;  61 
L.  J.  Q.  B.  20S. 

(A)  Fayle  y.  Bird,  6  B.  &  C.  531. 

(•)  Oibb  y.  Mather,  8  Bing.  214 ;  2  Or. 
&  J .  254  ;  1  L.  J.  Ex.  87. 
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Delivery  of 
goods. 


at  a  particular  place,  in  which  case  it  must  be  duly  presented  there 
for  payment  (k). 

Where  rent  is" reserved  upon  a  lease  without  appointing  a  place 
of  payment,  it  is  sufficient  for  the  tenant  to  be  ready  upon  the 
land,  at  the  most  notorious  place,  a  sufficient  time  before  sunset 
for  payment,  so  far  as  to  protect  himself  from  an  action  of  debt 
upon  the  reservation,  or  from  a  forfeiture  under  a  condition,  or 
from  a  distress ;  because,  as  the  rent  issues  out  of  the  land,  the 
lessor  ought  to  be  there  ready  to  receive  it ;  and  it  is  necessary  at 
common  law  for  the  lessor,  in  order  to  entitle  himself  to  re-enter 
for  a  forfeiture,  to  make  a  demand  at  the  same  time  and  place  (/). 
The  Common  Law  Procedure  Act,  1852,  s.  210,  enables  a  landlord 
to  proceed  in  ejectment  upon  his  right  of  entry  without  a  formal 
demand  of  the  rent,  if  a  half-year's  rent  is  due  before  service  of 
the  writ  and  no  sufficient  distress  is  to  bo  found  on  the  demised 
premises  countervailing  the  arrears  there  due  (m). — Under  an 
express  covenant  to  pay  rent,  if  no  place  is  appointed,  the  cove- 
nantor, as  in  other  cases,  must  find  the  covenantee  and  tender  him 
the  money  when  due ;  and  it  is  not  sufficient  merely  to  be  ready 
to  pay  the  money  on  the  land  («).  He  may  discharge  the  covenant 
by  payment  or  tender  to  the  lessor  at  any  convenient  time  before 
midnight  of  the  last  day  for  payment,  if  he  can  be  met  with,  on  or 
oflP  the  land  (o). 

The  contract  of  a  cairier  to  deliver  goods  at  a  certain  place  is 
performed  by  carrying  the  goods  to  their  destination  and  holding 
them  there  ready  for  delivery ;  the  liability  of  the  carrier  there- 
upon ceases,  and  if  the  goods  remain  in  his  possession  his  liability 
is  that  of  a  warehouseman  only,  for  damage  due  to  negligence,  and 
not  that  of  an  insurer  of  their  absolute,  safety  {p).  A  charter- 
party  contracting  for  the  arrival  of  the  ship  at  a  certain  port,  certain 
perils  and  accidents  excepted,  is  not  discharged  by  accidents  not 
excepted ;  and  delay  from  excepted  accidents,  though  excused  by 


{k)  Billsof  Exobange  Act,  1882,  rs.  87, 
88 ;  £mbHn  v.  DartncU,  12  M.  &  W.  830  ; 
13  L.  J.  Ex.  266  ;  randerdmtekt  v.  Thd- 
lusson,  8  C.  B.  812  ;  19  L.  J.  C.  P.  12. 

(/)  Duppa  V.  Mayo,  1  Wms.  Saund. 
434,  n.  (U)  ;  Tinckler  v.  Frenlice,  4 
Taunt.  649. 

(m)  Doe  V.  JFandlass,  7  T.  R.  117; 
JDoe  V.  Shawcrossy  3  B.  &  C.  752. 

(n)  Ualdane  v.  Johnson^  8  Ex.  689  ;  22 
L.  J.  Ex.  264. 


{o)  Parke,  B.,  Startup  v.  Macdonafd,  6 
Man.  &  G.  625  ;  12  L.  J.  Ex.  477.  See 
auffy  pp.  695,  604. 

{p)  bourne  v.  GatHJe,  11  CI.  &  F.  45  ; 
8  E.  R.  1019  :  Shepherd  v.  BrUtol  ^ 
Exeter  i?y.,  L.  B,,  3  Ex.  189  ;  37  L.  J. 
Ex.  113;  Heugh  v.  L.  f  N.  W.  Jiy,, 
L.  R.  5  Ex.  61  ;  39  L.  J.  Ex.  48  ; 
Chapman  v.  (?.  W.  My.,  5  Q.  B.  D.  278 ; 
49  L.  J.  Q.  B.  420.  See  Hodkimon  v, 
L.  #  iV.  W,  Ry.,  14  Q.  B.  D.  228. 
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the  ezceptioQ,  does  not  discharge  suhsequent  performance  (q).  If  Chap.  m. 
the  charter-party  contracts  for  the  arrival  of  the  ship  at  the  port  of 
discharge  "  or  so  near  thereto  as  it  can  safely  get,"  the  charterer  is 
bound  to  take  delivery  from  the  latter  place ;  and  he  is  chargeable 
with  the  lighterage  necessary  for  discharging  cargo  at  that  place  (r) . 
The  shipper  or  consignee  of  the  goods  may  dispense  with  comple- 
tion of  the  voyage  and  accept  delivery  of  the  goods  at  a  place  short 
of  the  destination  contracted  for,  which  i^ill  in  eflFect  be  equivalent 
to  performance  («). — ^Under  a  contract  to  deliver  goods,  not  appoint- 
ing a  place  for  delivery,  the  promiser  is  not  bound  to  carry  the 
goods  to  the  promisee,  wherever  he  may  happen  to  be,  but  may 
require  him  to  appoint  a  proper  place  or  mode  of  delivery,  and  will 
be  discharged  by  a  delivery  according  to  his  instructions  (t). 

A  contract  is  presumptively  construed  and  regulated,  as  to  per-  ^^  ^. 
formance  and  its  incidents,  by  the  law  and  usages  of  the  place  of 
performance,  lex  loci  solutionis  (u).     Foreign  bills  of  exchange,  that 
is,  bills  drawn  for  payment  abroad,  are  regulated  as  regards  the 
incidents  of  acceptance,  presentment,  payment,  and  protest,  by  the 
law  of  the  place  of  payment  {x)  ;  and  if  indorsed  to   a  foreign 
indorsee  the  notice  of  dishonour  required  by  the  foreign  law  is 
sufficient  to  entitle  him  to  charge  his  indorser,  and  to  entitle  the 
latter  in  turn  to  charge  prior  indorsers  upon  giv'ing  them  due  notice 
of  dishonour  as  required  by  their  several  indorsements  (i/).     Upon 
the  same  principle  an  authority  given  to  an  agent  to  act  in  another 
country  must  be  valid  and  must  be  executed  according  to  the  law 
of  that  country  (s). — This  rule  operates  in  exception  of  the  more  Lex  loci 
general  rule  that  a  contract  is  to  be  construed  and  regulated  primd  ^^^^^^   • 
facie  by  the  law  of  the  place  where  made,  lex  loci  contractus  {a). 


(q)  Srhilizzi  V.  Berry,  4  E.  &  B.  873  ; 
24  L.  J.  Q.  B.  193 ;  Metcalfe  v.  Britannia 
Co.,  2  Q.  B.  D.  423 ;  46  L.  J.  Q.  B. 
443. 

(r)  Hayton  t.  Irwin,  5  C.  P.  D.  130  ; 
Dahl  Y.  Nehon,  6  Ap.  Ca.  38  ;  50  L.  J.  C. 

411. 

(»)  Houlder  v.  Merchant h*  Ins,,  17 
Q.  B.  D.  354  ;  55  L.  J.  Q.  B.  420.  See 
Leather  Cloth  Co.  v.  Hieronymus,  L.  R. 
10  Q.  B.  140  ;  44  L.  J.  Q.  B.  54. 

(t)  Co.  Lit.  210  b.  See  L.  #  N.  W. 
Ry.  V.  BartUtt,  7  H.  &  N.  400;  31 
L.  J.  Ex.  92  ;  Keil  v.  JFhitworth,  L.  R. 
1  C.  P.  684 ;  36  L.  J.  C.  P.  301.  And 
see  Sale  of  Goods  Act,  1893,  s.  29. 

(m)  Ld.  Mansfield,  C.  J.,  Bobineon  y. 
Bland,  1  W.  Bl.  258. 


{x)  Bills  of  Exchange  Act,  1882,  s.  72 ; 
Bouquette  v.  Overmann^  L.  R.  10  Q.  B. 
625  ;  44  L.  J.  Q.  B.  221  ;  Alcock  y. 
Smith,  (1892)  1  Ch.  238;  61  L.  J.  C. 
161. 

[y)  BillsofExchangreAct,  1882,  s.  72; 
JSirsch/eld  v.  Smith,  L.  R.  1  C.  P.  340 ; 
35  L.  J.  0.  P.  177  ;  Jfome  v.  Bouquette, 
3  Q.  B.  D.  514. 

{z)  Chaienay  v.  Brazilian  Tel.  Co., 
(1891)  1  Q.  B.  79  ;  60  L.  J.  Q.  B.  295. 

(ff)  See  ante,  p.  136;  per  cur,  Llo}/d  r. 
Ouibert,  L.  R.  1  Q.  B.  122 ;  35  L.  J. 
Q.  B.  76.  And  see  Graves  v.  Leygr,  2 
H.  &  N.  210  ;  26  L.  J.  Ex.  316  ;  Mimroe 
V.  Pilkington,  2  B.  &  S.  11  ;  31  L.  J. 
Q.  B.  81. 
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Pabt  IV. 


Tender  of 
payment  of 
debt. 


Continued 
readiness 
to  pay. 


"  Without  acceptance  on  the  part  of  him  who  is  to  receive,  the  act 
of  him  who  is  to  deliver  or  pay  can  amount  only  to  a  tender.  But 
the  law  considers  a  party  who  has  entered  into  a  contract  to  deliver 
goods  or  pay  money  to  another  as  having  substantially  performed 
it,  if  he  has  tendered  the  goods  or  money  to  the  party  to  whom  the 
delivery  or  payment  was  to  be  made  "  (a).  Accordingly,  "  the 
principle  of  the  plea  of  tender  is,  that  the  defendant  has  been 
always  ready  (toujours  prist)  to  perform  entirely  the  contract  on 
which  the  action  is  founded";  and  that  he  did  perform  it,  as  far  as 
he  was  able,  by  tendering  the  requisite  money,  the  plaintiff  himself 
precluding  a  complete  performance  by  refusing  to  receive  it.  And 
as  in  ordinary  cases  the  debt  is  not  discharged  by  such  tender  and 
refusal,  the  plea  must  not  only  go  on  to  allege  that  the  defendant 
is  still  ready  (iincore  2)n8f),  but  must  be  accompanied  by  a  profert 
in  cunam  of  the  money  tendered,"  or  according  to  the  present 
practice,  payment  into  court  {b). 

*'  With  respect  to  the  averment  of  toiijours  pnnty  if  the  plaintiff 
can  falsify  it,  he  avoids  the  plea  altogether ;  therefore  if  he  can 


{a)  Rolfe,  B.,  Startup  v.  Macdonald,  6 
Man.  &  G.  610  ;  12  L.  J.  Ex.  477. 

{b)  Per  cur.  Dixon  v.  Clark,  6  C.  B. 


377  ;  16  L.  J.  0.  P.  237  ;  Gyle»  v.  Sail, 
2  P.  Wms.  377  ;  Ord.  XXII.  r.  3.  See 
Chapman  v.  Uicks,  2  Cr.  &  M.  633 ;  3 
L.  J.  Ex.  219. 
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show  that  an  entire  perf ormanoe  of  the  contract  was  demanded  and     Ghap.  IV. 

refused,  at  any  time  when  by  the  terms  of  it  he  had  a  right  to 

make  such  a  demand,  he  will  avoid  the  plea  "  (c).     But  a  tender  is 

not  avoided  by  a  demand  of  a  larger  sum  than  is  due  on  account 

of  the  debt ;  for  the  refusal  to  pay  the  larger  sum  is  no  evidenee  of 

an  unwillingness  to  pay  the  due  amount  (d).    The  money  paid  into  Payment 

court,  and  taken  out  by  the  plaintifE,  is  not  to  be  considered  as  ^^  ^"*^* 

money  recovered  in  the  action,  because  the  defence  shows  that  it 

might  have  been  recovered  without  action ;  and  therefore  it  cannot 

be  reckoned  towards  the  amount  for  which  the  plaintifE  would  be 

entitled  to  sue  in  the  superior  courts  instead  of  the  county  courts, 

or  for  which  he  would  be  entitled  to  have  his  costs  taxed  upon  the 

higher  scale  {e)»    A  mortgagee,  although  entitled  to  his  costs  as  a 

matter  of  contract,  upon  refusal  of  a  sufficient  sum  tendered  to  him 

for  his  principal,  interest  and  costs,  may  be  made  to  pay  the  costs  of 

a  redemption  suit(/).      But  a  tender  which  is  refused  is  not 

equivalent  to  payment  in  discharging  mortgaged  property,  as  it 

does  a  mere  pledge  of  chattels  at  common  law  (g). 

A  conti-act  to  deliver  goods  is  completely  discharged  by  tendering  Tender  of 
the  goods  ioT  acceptance  according  to  the  contract ;  and  if  accept-  g.^odi^  ^ 
ance  is  refused  there  is  no  further  obligation  to  continue  ready  to 
deliver  {h).  "  If  a  man  be  bound  in  200  quarters  of  wheat  for 
delivery  of  a  100  quarters,  if  the  obligor  tender  at  the  day  a  100 
quarters,  he  shall  not  plead  uncore  pristy  because  albeit  it  be  parcel 
of  the  condition,  yet  they  be  bom  peritura^  and  it  is  a  charge  to  the 
obligor  to  keep  them  "  (t). 


If  the  debt  is  payable  on  a  day  certain,  tender  must  be  made  on  Time  of 
that  day.     Tender  ante  diem   of    a  debt  accruing  due,  unless  i?*^^'"" 
accepted,  is  void  of  effect ;  as  tender  of  the  amount  of  a  bill  before  payable  on 
it  is  due  which,  if  accepted,  operates  as  a  purchase  of  the  bill,  and  ^  oertam. 
not  as  payment  (k), — ^A  plea  by  the  acceptor  of  a  bill,  or  the  maker  Tender 
of  a  note,  of  a  tender  post  diem  is  bad,  notwithstanding  the  tender  ^^*  ^•^* 


(c)  Fer  eur,  Dixon  v.  Clark,  supra; 
Tyler  v.  Blandy  9  H.  &  W.  338;  11 
L.  J.  Ex.  257.  See  Starlet  v.  Sadgrove, 
6  E.  ft  B.  639  ;  25  L.  J.  Q.  B.  15. 

(<Q  Brandon  v.  Newington,  3  Q.  B.  915. 

(e)  Jamea  y.  Vane,  2  E.  &  E.  883 ;  29 
L.  J.  Q.  B.  169. 

(/)  Earmer  ▼.  Priestley,  16  Beav.  669 ; 
22  L.  J.  C.  1041 ;  Hosken  y.  Sineock,  34 

L. 


L.  J.  G.  435 ;  Greenwood  y.  Suteliffe, 
(1892)  1  Ch.  1 ;  61  L.  J.  C.  59. 

is)  Bank  of  New  S.  Walts  y.  0^  Connor , 
14  Ap.  Ca.  273  ;  58  L.  J.  P.  C.  82. 

(A)  See  ante,  p.  583. 

(i)  Co.  Lit.  207  a. 

{k)  Bills  of  Exchange  Act,  1892,  s.  59 ; 
Bowen,  L.  J.,  Bichardson  y.  Harris,  22 
Q.  B.  D.  275.  See  Fletcher  y.  Senniny- 
ton,  2  Burr.  944  ;  1  W.  Bl.  210. 
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is  of  the  amount  of  the  hill  or  note,  with  interest  from  the  day  it 
heoame  due  up  to  the  day  of  the  tender,  and  notwithstanding  the 
plea  alleges  that  the  defendant  was  always  ready  to  pay,  not  only 
from  the  time  of  the  tender,  but  also  from  the  time  when  the  bill 
or  tiote  became  payable  (/)  ;  for  the  drawer  or  indorser  must  pay 
inmiediately  upon  receipt  of  notice  of  dishonour  (m).  A  covenant 
to  pay  on  a  certain  day  can  be  discharged  only  by  actual  payment 
or  tender  on  that  day ;  though,  if  the  party  afterwards  chooses  to 
receive  the  money,  the  payment  may  operate  and  be  pleaded  by 
way  of  accord  and  satisfaction  («).  Payment  post  diem  discharges 
a  money  bond  by  force  of  the  statute  4  &  5  Anne,  c.  16,  s.  12 ;  but 
this  enactment  does  not  enable  the  obligor  to  tender  pos  diem^  and 
the  obligee  may  refuse  a  tender  so  made  {o).  Where  there  is  a 
margin  of  time  for  performance,  tender  may  be  made  and  repeated, 
if  necessary,  within  the  limit  of  time ;  thus,  where  a  seller  tendered 
goods  in  discharge  of  his  contract,  which  were  refused,  and  upon 
arbitration  were  adjudged  insufficient,  it  was  held  that  he  might 
tender  other  sufficient  goods  within  the  time  limited  by  the  con- 
tract {p). 

Debts  may  be  contracted  with  indefinite  credit,  which  the  creditor 
may  terminate  at  any  time  by  demanding  payment,  or  by  com- 
mencing an  action ;  and  which  the  debtor  may  terminate  by  tender. 
A  promissory  note  made  payable  on  demand  is  presumptively  due 
inmiediately  without  demand ;  and  the  right  of  the  creditor  is  so 
far  complete  at  the  date  of  the  note  that  the  Statute  of  Limitation 
runs  against  him  from  that  date  {q).  But  such  a  note  is  not  con- 
sidered as  overdue  so  as  to  affect  an  indorsee  with  its  equities  (r)  ; 
nor  does  it  carry  interest  unless  expressly  payable  from  the  date  by 
the  terms  of  the  instrument  {a) ;  nor  does  it  charge  an  indorser 
without  presentment  for  payment  {t) ;  and  a  tender  of  the  amount 
due  upon  the  note  may  be  made  at  any  time  before  an  actual 


(/)  Eume  Y.  Peplae^  8  East,  168 ;  Poole 
V.  Tumbridge,  2  M.  &  W.  223 ;  6  L.  J. 
Ex.  74  ;  Dobie  v.  Larkan,  10  Ex.  776. 

(m)  Bills  of  Exchange  Act,  1882, 
88.  47  (2),  55  ;  Siggers  v.  Lewis,  1  0.  M. 
&R.  370;  3L.  J.  Ex.  312. 

(n)  Johruon  t.  Clay,  7  Taunt.  486  ;  1 
Moo.  200  ;  Solomon  v.  Bexcicke^  2  Taunt. 
317  ;  Parke,  B.,  Poole  v.  Tumbridge, 
supra, 

(o)  Foxcell  V.  Forrest,  2  "Wms.  Saund. 
144,  n.  (/) ;  and  see  Oiddings  v.  Giddings, 
I  Ld.  Ken.  835. 


{p)  Borrowman  y.  Free,  4  Q.  B.  D. 
500  ;  48  L.  J.  Q.  B.  65. 

{a)  Norton  v.  EUam,  2  M.  &  W.  461 ; 
6  L.  J.  Ex.  121  ;  J2tf  George,  44  G.  D. 
627 ;  69  L.  J.  C.  709. 

(r)  Barotigh  v.  White,  4  B.  &  G.  326 ; 
Brooks  V.  Mitchell,  9  M.  &  W.  15  ;  11 
L.  J.  Ex.  51  ;  Glasscock  ▼.  Balls,  24 
Q.  B.  D.  13  ;  59  L.  J.  Q.  B.  51. 

(*)  See  post,  Pt.  v.,  Chap.  I.,  Sect.  IV. 

{t)  Chartered  Bank  of  India  v.  Dickson, 
L.  R.  3  P.  0.  674. 
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demand,  or  an  action  brought  upon  it  («). — Where  money  is  lent     Chap.  IV. 

or  goods  are  sold  and  delivered  without  any  defined  terms  of  credit, 

or  where  money  is  received  to  be  accounted  for  and  paid  over,  with 

or  without  interest,  there  arises  an  immediate  debt  payable  without 

demand,  but  which  the  debtor  may  tender  at  any  time  whilst  the 

credit  continues  (ir).     In  such  cases,  unless  the   credit  has  been 

put  an  end  to  by  a  previous  demand,  the  tender  may  be  made 

at  any  time  before  process  has  actually  issued  for  recovery  of 

the  debt;   and  the  debtor  is  not  bound  to  tender  or  pay  the 

costs  of  the  creditor  in  employing  a  solicitor  to  demand  the  money 

and  apply  for  a  writ  (y).     Where  goods  were  pledged  to  secure  a 

loan  of  money  lent  for  an  indefinite  time  upon  interest  payable 

monthly,  it  was  held  that  a  demand  of  a  sum  exceeding  the 

amount  then  due  for  principal  and  interest  was  ineffectual  to 

terminate  the  credit,  and  to  justify  the  lender  in  selling  the  pledge 

upon  default  in  payment  (z). 


A  tender  must  be  made  at  a  time  and  in  a  manner  reasonably  Mode  of 
sufficient  for  the  receiver  to  ascertain  whether  it  satisfies  the  con-  JJ^^* 
tract.     A  tender  of  goods  is  not  properly  made  by  an  offer  to 
deliver  closed  casks  said  to  contain  the  goods,  the  contents  of  which 
are  not  allowed  to  be  seen  and  examined  (a) ;  or  by  offering  goods 
at  so  late  an  hour  of  the  appointed  day  that  the  buyer  has  not  time 
to  inspect  them  (ft). — A  tender  of  money  in  payment  must  be  made  Production 
with  an  actual  production  of  the  money;  a  mere  statement  of  the         ©money, 
debtor  that  he  is  ready  to  pay  is  not  sufficient ;  unless,  the  debtor 
having  it  ready  and  offering  to  pay,  the  creditor  expressly  or 
impliedly  dispenses  with  the  production  (c).      If  the  creditor  claim 
a  larger  amount  and  give  that  as  a  reason  for  not  accepting  the 
money,  he  cannot  afterwards  object  that  the  money  was  not  pro- 
duced (d).    Money  looked  up  in  a  box,  which  the  creditor  cannot 
open,  is  not  a  good  tender ;  but  a  tender  of  a  large  sum  of  money 


(ti)  Parke,  B.,  Nortim  y.  Ellam^  tupra  ; 
Cotton  V.  Godwin,  7  M.  &  W.  147  ;  10 
L.  J.  Ex.  243. 

(x)  Parke,  B.,"  Norton  v.  Ellam^  supra; 
Kington  v.  Kington,  11  M.  &  W.  235  ; 
12  L.  J.  Ex.  248 ;  Smith  ▼.  Manners,  5 
C.  B.  N.  S.  632  ;  28  L.  J.  C.  P.  220. 

(y)  Moffatt  V.  Parsons,  5  Taunt.  307  ; 
Kirton  v.  hraithtcaiU,  1  M.  &  W.  310 ; 
5  L.  J.  Ex.  165 ;  Caine  y.  Coulson,  1 
H.  &  C.  764  ;  32  L.  J.  Ex.  97. 

{s)  Figot  V.  Cuhley,  16  C.  B.  N.  S.  701 ; 


83  L.  J.  C.  P.  134. 

(a)  IsherwoodY,  JThitmorey  II M.  AW. 
347  ;  12  L.  J.  Ex.  318. 

(b)  Startup  ▼.  Macdonald,  6  Han.  &  Q. 
693  ;  12  L.  J.  Ex.  477. 

((?)  Douglas  y.  Patrick,  3  T.  R.  683 ; 
Thotnas  v.  Evans,  10  East,  101 ;  Finch 
V.  Brook,  1  Bing.  N.  O.  263  ;  4  L.  J. 
C.  P.  1 ;  Ex  p.  Danks,  2  D.  H.  &  Q. 
936 ;  22  L.  J.  B.  73. 

id)  The  Nortcay,  Br.  &  L.  404;  3 
Moo.  P.  C.  N.  S.  246 ;  16  E.  B.  92. 
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t»ia  DI8CHAEGE  OP  COHTKACTS. 

PabtIT.      in  bags,  being  the  nsual  maimer  of  carrying  money,  'wbioh  the 
creditor  may  open,  is  good,  provided  the  sum  is  correct  (e). 
Coin  of  tho  The  money  tendered  mnst  be  current  ooin  of  the  realm  {/).    By 

""^'  the  Coinage  Act,  1870,  e.  4,  "A  tender  of  payment  of  money  in 

coins  issued  by  the  mint  in  accordance  ^th  this  Act  shall  be  a 
legal  t«nder — ^in  the  case  of  gold  coins  for  a  payment  of  any 
amount ;  in  the  ease  of  silver  coins  for  a  payment  of  an  amount 
not  exceeding  forty  BhilHngs,  hut  for  no  greater  amount ;  in  the 
case  of  bronze  coins  for  a  payment  of  an  amount  not  exceeding  one 
shilling,  but  for  no  greater  amount. — Nothing  in  this  Act  shall 
prevent  any  paper  currency  which  under  any  Act  or  otherwise  is  a 
legal  tender  from  being  a  legal  tender"  (y). — By  the  Colonial 
Branch  Mint  Act,  1866,  power  is  given  to  the  Crown  by  pro- 
clamation to  declare  that  gold  coins  made  at  colonial  branch  mints 
are  to  he  a  legal  tender  for  payments  within  any  part  of  the 
British  dominions  specified  in  such  proclamation. 
Bank  not«.  By  3  &  4  WiU.  4,  0.  98,  a.  6,  "  A  tender  of  the  note  or  not«s  of 
the  governor  and  company  of  the  Bank  of  England  expressed  to 
be  payable  to  the  bearer  on  demand  shall  be  a  legal  tender  to  the 
amount  expressed  in  such  note  or  notes,  and  shall  be  taken  to  be 
valid  03  a  tender  to  such  amount  for  all  sums  above  five  pounds  on 
all  occasions  on  which  any  tender  of  money  may  be  legally  made, 
so  long  as  the  Bank  of  England  shall  continue  to  pay  on  demand 
Cheque  or  their  said  notes  in  legal  coin." — A  tender  in  country  bank  notes  or 
postal  order.  \yj  ^  cheque  on  a  banker  may  be  good,  if  the  creditor  objects  only 
to  the  amount  and  not  to  the  quality  of  the  tender  (A) . 

Tender  at  A  t«nder  may  be  made  of  a  greater  sum  of  money  than  the 

arrester  or  (j^ijj  .  ^^^  ^[jg  creditor  ought  to  accept  so  much  of  it  as  is  due  (0. 
thui  due.  Where  the  debtor  tenders  a  greater  sum  with  a  demand  of  change 
it  is  not  a  good  tender,  if  the  creditor  refuses  to  give  change,  and 
objects  to  take  the  money  for  that  reason  (k) ;  but  if  the  creditor 
refuses  the  money  upon  other  grounds,  as  that  the  amount  is  insuffi- 
cient, or  that  another  oooouut  should  also  be  satisfied,  the  t«nder 


(«)   Wiide't  COM,  6  Co.  114  ft.  {h)  Tbljlau  t.  Oliver,  3  C.  &  J.  15  ;  1 

(jO  Smiffh  ».  May,  4  A.  &  E.  964  ;  S  ...             ■      •  •                            i 

J.  J.  K.  B.   186 :   Oordon  v.  StTaiul,  1  "f;    _  „  ,„  _     n,<_;-l.    »  T    TJ    KM. 

3x.  477 ;  R.  SUam  Stoker  Co.,  L.  S.  19  «  f^T™   i  ^A    Jfl      i  T    V 

3q.  416  ;  44  L.  J.  C.  386.  KB.  94            *  B.  A  Ad.  646  ;  2  L.  J. 

(f)  See  seat.  6,  anU,  p.  S28j  and  loe  (k)  Betteriii  v.  Davit,   3  Camp.   70  ; 

lie  Coinage  Aot,  1SS9.  Soiiition  t.  Coot,  6  Taunt.  336. 
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will  be  good  (/). — Tender  of  a  less  sum  than  is  due  in  payment  of  Chap.  IV. 
a  single  entire  claim  is  void,  the  creditor  not  being  bound  to  accept 
less  than  his  whole  debt  (m)  ;  but  he  may  accept  such  tender  in 
part  payment  without  precluding  himself  from  claiming  the  residue, 
unless  it  is  a  condition  of  the  tender  that  it  be  accepted  in  discharge 
of  the  whole  (w).  A  tender  must  include  all  interest  due  upon  the 
debt;  but  a  tender  duly  made  prevents  the  accruing  of  future 
interest  (o).  The  debtor  cannot  apply  a  set-off  in  reduction  of  his 
debt,  and  tender  the  residue ;  a  set-off,  in  the  absence  of  agree- 
ment, being  available  only  by  way  of  plea  or  counterclaim  in  an 
action  by  the  creditor  (p). 

A  tender  may  be  pleaded  to  part  of  a  general  clfidm,  as  a  claim  Tender  of 
for  goods  sold  and  delivered  or  for  money  received,  which  may  be  P^^  ^^  Qimm. 
composed  of  several  distinct  debts ;  and  the  plea  may  be  met  by  a 
replication  that  the  tender  was  made  to  a  distinct  debt  and  is  in- 
sufficient (^). — ^A  debtor  who  is  indebted  upon   several  distinct  To  one  of 
accounts  may  tender  payment  of  any  one  separately;  but  if  he  ^^?^ 
tenders  a  sum  to  the  whole  without  appropriating  any  portion  to  a 
particular  debt,  and  it  is  not  sufficient  to  cover  aU,  it  is  not  a  good 
tender  to  any  (r)  ;  unless  the  objection  is  waived,  as  by  insisting 
that  more  is  due  («). 


A  tender  made  upon  a  condition  which  the  creditor  has  a  right  to  Conditional 
object  to  is  not  a  good  tender  {t) ;  as  the  tender  of  a  sum  upon  con-  ^' 
dition  that  the  creditor  shall  admit  that  no  more  is  due  on  the  same 
account  (w).  The  mere  tender  of  a  sum  of  money  as  being  all  that 
is  admitted  to  be  due,  does  not  impliedly  import  such  a  condition  ; 
and  the  creditor  may  accept  it  without  precluding  himself  from 
claiming  a  larger  sum  (t?).  A  tender  of  a  quarter's  rent  coupled 
with  a  demand  of  a  receipt  to  a  particular  day,  it  being  disputed 


(/)  Cadman  y.  Lubboek,  6  D.  ft  B.  289 ; 
Bevatu  v.  Bees,  6  M.  &  W.  306  ;  8  L.  J. 
Ex.  263. 

(m)  DUeoH  ▼.  Clark,  5  G.  B.  365 ;  16 
L.  J.  O.  P.  237. 

(m)  Boiten  ▼.  Owen,  11  Q.  B.  130  ;  17 
Li.  J.  Q.  B.  5. 

(o)  Parke,  B.,  Norton  v.  EUam,  2  M. 
&W.  464;  6L.  J.  Ex.  121. 

(p)  Searles  y.  Sadgrove,  5  E.  &  B.  639 ; 
26  L.  J.  Q.  B.  16  ;  FkillpotU  y.  Clifton, 

10  W.  R.  136. 

(g)  Tyler  y.  Bland,  9  M.  &  W.  838  ; 

11  li.  J.  Ex.  257  ;  Bobinaon  y.  Ward,  8 
Q.  B.  920  ;  15  L.  J.  Q.  B.  271. 


(r)  Strong  y.  Earvey,  3  Bing.  304  ; 
Hardingham  \,  Allen,  6  C.  B.  793;  17 
L.  J.  C.  P.  198. 

(«)  Black  y.  Smith,  1  Peake,  121. 

(/]  Foord  y.  Noll,  2  Dowl.  N.  S.  617 ; 
12  L.  J.  C.  P.  2 ;  JJ»  Steam  Stoker  Co., 
L.  B.  19  Eq.  416  ;  44  L.  J.  C.  386. 

(m)  Bough  y.  May,  4  A.  &  E.  954  ; 
5  L.  J.  K.  B.  186  ;  Eckstein  y.  Beynolde, 
7  A.  &  E.  80  ;  6  L.  J.  K.  B.  198 ;  Strong 
y.  Harvey,  3  Bing.  304. 

(v)  ffenwood  y.  Oliver,  1  Q.  B.  409 ; 
10  L.  J.  Q.  B.  153  ;  Boicen  y.  Owen,  11 
Q.  B.  130;  17  L.J.  Q.  B.  6. 
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DISCfHAKGE  OF  CONTEACTS. 


Demand  ol 
receipt. 


Paet  IV.  whether  one  or  two  quarters'  rent  was  due,  was  held  not  to  be  a 
valid  tender  (ar). — ^An  offer  to  pay  the  money  upon  condition  of  the 
creditor  giving  a  receipt  is  not  a  good  tender ;  but  a  mere  request 
for  a  receipt  is  not  a  condition ;  and  if  the  creditor  refuses  the 
money  because  insufficient  in  amount,  he  cannot  afterwards  object 
that  a  receipt  was  required  (y).  Upon  payment  of  a  debt  amount- 
ing to  two  pounds  or  upwards  a  person  refusing  to  give  a  receipt 
TeDder  under  duly  stamped  is  liable  to  a  penalty  (a) . — A  tender  may  be  effectually 
'  made  "under  protest; "  which  imports,  not  to  impose  a  condition 

on  acceptance  of  the  money,  but  merely  to  prevent  the  fact  of 
payment  operating  as  an  admission  of  the  claim  (a). 


Tender  by  or 
to  agent. 


Joint  debtor 
or  creditor. 


Tender  of  the  debt  may  be  made  by  an  agent  of  the  debtor ; 
or  by  anyone  professing  to  act  on  his  behalf,  if  the  tender  is 
afterwards  adopted  and  ratified  by  him  (b).  And  tender  may 
be  effectually  made  to  an  agent  authorised  to  receive  payment  of 
the  debt  (c). — Tender  to  one  of  several  joint  creditors,  or  by  one  of 
several  joint  debtors,  is  a  valid  tender,  and  may  be  pleaded  as  a 
tender  to  or  by  all  (d). 


(a?)  Finch  V.  miUr,  5  0.  B.  428. 

(y)  Jones  v.  Arthur,  8  D.  P.  C.  442 ; 
Richardson  y.  Jackson,  8  M.  &  W.  298  ; 
10  L.  J.  Ex.  303. 

(z)  Stamp  Act,  1891,  ss.  101.  103  (2). 

{a)  Scott  V.  Uxbridge  Ry.,  L.  R.  1  0.  P. 
596  ;  35  L.  J.  C.  P.  293  ;  Sweny  v. 
Smith,  L.  R.  7  Eq.  324  ;  38  L.  J.  C. 
446  ;  Greentpoody,  Sutelife,  (1892)  1  Oh. 
1 :  61  L.  J.  0.  59. 


(b)  Read  ▼.  Goldring,  2  M.  &  3.  86 
Finch   V.  Brook,   1   Bing.   N.   C.   253 

4  L.  J.  C.  P.  1. 
{c)  Kirton  v.  Braithwaite,  1  M.  &  "W 

310;  6  L.  J .  Ex.  1 65  ;  Moffait  y .  Parsotis 

5  Taunt.  307  ;  Finch  v.  Boniny,  4  C.  P.  D 
143. 

{d)  Douylas  v.  Patrick,  3  T.  R.  683 
See  Black  v.  Smith,  I  Peake,  88  ;  Strony 
▼.  Harvey,  3  Bing.  304. 
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Chapteb  V. 


BEEA.OH  OP  CONTRACT. 

PAOB 

Breach  of  oontract — ^remedies — ^aots  equivalent  to  breach 616 

Breach  by  promiBor  diBabling  himaelf  from  performance 616 

Breach  bj  renunciation  of  oontract — renunciation  not  accepted — 
maj  be  withdrawn — effect  of  renunciation  in  waiving  condi- 
tions precedent  617 

Effect  of  bankruptcy  or  insolvency  of  promiser 619 

Disdharge  of  right  of  action  for  breach    • 620 

A  BREACH  or  default  in  performance  dischargeB  a  oontract  in  the  Breach  of 
sense  that  it  converts  it  into  a  right  of  action  for  damages  or  ^^ 
pecuniary  compensation ;  and  any  subsequent  performance  of  the 
terms  affords  no  defence  to  such  action,  but  operates  only  by  way 
of  reparation  and  in  mitigation  of  the  damages  (a). — At  common  Bemedies. 
law  the  right  of  action  for  damages  was  the  only  remedy.     But  the 
Court  of  Chancery  exercised  the  jurisdiction  of  compelling  specific 
performance  of  the  contract  upon  equitable  terms,  in  those  cases 
which  admitted  of  such  remedy,  and  where  the  oontract  could 
still  be  substantially  performed  notwithstanding  the  breach.    The 
courts  now  constituted  under  the  Judicature  Acts  administer  either 
remedy  which  is  appropriate  to  the  case,  and  to  which  the  party 
may  appear  entitled.      But  actions  for  specific  performance  are 
assigned  primarily  to  the  Chancery  Division  of  the  High  Court ; 
and    an  action  in   which    specific  performance  is   advanced  by 
way  of  counterclaim  will  in  general  be  transferred  to  that  divi- 
sion (b). — ^The  performance  of    contracts  has  been  treated  in  a  ^^ 
former  chapter;   and  any  default  in  performance  as  there  ex-  equivalent 
plained  constitutes  a  direct  breach  (c).    It  remains  here  to  notice 


(a)  Callander  v.  Hawkintf  2  C.  P.  D.      loicay  v.  ForJfe,  2  Ex.  D.  333 ;  Storey  v. 

592.     See  Boutin  v.  BidweU,  18  0.  D.       WaddU,  4  Q.  B.  D.  289 ;  London  Land 
23g  Co,  V.   Harris,   13   Q.   B.   D.   540;  53 

Xj.  J.  Q.  B.  536. 
{b)  Judicature  Act,  1873,  a.  34  ;  EoU  {e)  See  ante^  p.  583. 
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DISCHARGE  OF  CONTRACTS, 


PaetIV. 


Breach  by 

Sromiser 
isablin^if 
himself  from 
performance. 


some  cases  which  are  regarded  in  law  as  equivalent  to  a  breach  of 
contract,  and  have  a  like  effect  in  giving  a  right  of  action : — 
namely,  where,  before  the  time  appointed  for  performance,  the 
promisor  disables  himself  from  performance  ;  and  where,  before  the 
time  for  performance,  he  absolutely  renounces  the  intention  to 
perform. 

An  act  of  the  promisor  which  disables  him  from  performance 
may  be  equivalent  to  a  breach  in  giving  an  immediate  cause  of 
action.  Where  performance  is  due  at  a  certain  future  time,  dis- 
ability is  in  general  no  breach  until  the  time  has  arrived ;  but 
where  performance  is  due  upon  a  contingency  which  may  happen 
at  any  time,  and  which  therefore  requires  a  continuing  ability  and 
readiness,  the  promisor  by  disabling  himself  becomes  presently 
liable  to  an  action  for  breach  of  contract.  As  if  a  person  contracts  to 
seU  or  lease  land  to  another  upon  a  request  made,  or  upon  a  pay- 
ment of  money,  or  other  discretionary  condition,  he  must  continue 
ready  to  do  so  ;  and  if  he  disables  himself  by  conveying  or  demising 
the  land  to  a  third  party,  he  thereby  dispenses  with  request  or 
tender  or  any  other  condition  precedent,  and  becomes  liable  to  an 
immediate  action  for  breach  (d).  So  upon  a  sale  of  specific  goods 
to  be  delivered  upon  request,  if  the  seller  sells  and  delivers  them 
to  a  third  party,  he  is  at  once  liable  to  an  action  for  breaoh  of 
contract  without  request,  because  he  has  disabled  himself  from 
delivering  them  (e). — Upon  this  principle  a  promise  of  marriage 
is  broken  immediately  by  marriage  with  another  pai-ty ;  all  con- 
ditions precedent  under  the  contract,  as  a  request,  or  the  lapse  of 
an  appointed  or  a  reasonable  time,  are  thereby  dispensed  with ; 
and  it  is  immaterial  that  the  marriage  becomes  dissolved  by  death 
or  otherwise  before  such  conditions  are  satisfied  (/). — ^A  contract 
of  employment  in  a  business  for  a  certain  term  at  a  fixed  salary  is 
broken  by  the  employer  abandoning  or  selling  the  business ;  and 
the  salary  for  the  whole  term  may  be  claimed  immediately ;  but 
no  claim  can  be  made  for  prospective  commission  or  profits  on 
business  which  the  employer  might  carry  on  or  not  as  he 
pleased  (g).  But  where  the  servant  is  to  be  remunerated  by  a 
conmiission  on  orders  or  sales,  it  is  an  implied  term  that,  during 


{d)  lovelock  v.  Franhlyn,  8  Q.  B.  371 ; 
16  L.  J.  Q.  B.  146;  Ford  t.  TiUy,  6 
B.  &  C.  325. 


(e)  Bowdell  v.  Panon*,  10  East,  359. 
If)  Short  V.  Stone,  8  Q.  B.   358  ;  16 
L.  J.  Q.  B.  143;  Cainu  v.  Smithy  15 


M.  &  W.  189  ;  16  L.  J.  Ex.  106. 

(g)  Maelure*a  ease,  L.  R.  5  Ch.  737 ; 
39  L.  J.  C.  685  •  Hhodei  y.  Foncood,  1 
Ap.  Ca.  256  ;  47  Xj.  J.  Q.  B.  396.  See 
HamlytiY,  Wood,  (1891)  2  Q.  B.  488; 
60  L.  J.  Q.  B.  734. 
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the  period  fixed  for  the  dnration  of  the  employment,  the  master 
will  do  everything  on  his  part  to  enable  the  servant  to  earn  his 
commission,  and  may  include  the  carrying  on  of  business  (A).  The 
winding-up  of  a  company  operates  as  a  dismissal  of  the  manager 
and  other  agents  of  the  company,  and  entitles  them  to  prove  for 
compensation  as  for  a  breach  of  contract  (i).  And  the  same  result 
follows  from  the  transfer  of  the  business  to  another  company  (k) ; 
and  from  the  appointment  of  a  manager  and  receiver  who  takes 
over  the  business  for  creditors  (/).  The  winding-up  of  an  insur- 
ance company  operates  as  an  immediate  breach  of  the  contract  with 
a  policy-holder;  it  exonerates  him  from  further  payment  of 
premiums  and  entitles  him  to  an  immediate  claim  for  damages,  the 
measure  of  which  is  the  sum  required  to  procure  a  similar  policy  of 
the  same  amount  (m). 


Chap.  V. 


If  before  the  time  appointed  for  performing  the  contract  one  Breaoh  by 
party  gives  notice  to  the  other  of  his  intention  not  to  perform  it,  'f^tract "^ 
he  may  be  charged  in  an  immediate  action  as  for  a  breach ;  in 
which  action  the  other  party  may  claim  prospectively  such 
damages  as  would  be  caused  by  a  breach  at  the  appointed  time, 
subject  to  any  circumstances  which  may  operate  in  mitigation 
of  the  damages  (n).  The  notice  for  this  purpose  must  express 
an  absolute  and  unequivocal  intention  of  renouncing  and  repudiat- 
ing the  contract  (o).  A  mistaken  construction  of  the  contract  or 
an  imperfect  tender  which  may  be  amended  in  time,  or  an  expres- 
sion of  present  disability  to  perform  it,  is  not  sufficient  (p).  And 
a  party  has  no  right  before  performance  is  due  to  demand  and 
have  a  distinct  notice  whether  the  other  party  intends  to  perform 
the  contract  or  not  (q).  The  renunciation  does  not  operate  as  a 
rescission  of  the  contract,  because  one  party  to  a  contract  cannot 
alone  rescind ;  but  the  other  party  may  adopt  such  renunciation 


(A)  JRe  Patent  Floor  Cloth  Co.^  41 
L.  J.  C.  476;  Turner  y.  Goldsmith, 
(1891)  1  Q.  B.  644  ;  60  L.  J.  Q.  B.  247. 

(i)  ShirreJT*  ease,  L.  R.  14  Eq.  417; 
42  L.J.  G.  5  ;  MeZhwalVs  ease,  32  G.  D. 
866  ;  56  L.  J.  G.  620. 

(k)  Stirling  y.  Maitland,  6  B.  &  S. 
840  ;  34  L.  J.  Q.  B.  1. 

(/)  Iteid  T.  Explosives  Co.,  19  Q.  B.  D. 
264  ;  56  L.  J.  Q.  B.  388. 

(m)  HoldieKs  ease,  L.  R.  14  Eq.  72 ; 
42  L.  J.  C.  612. 


(«)  Hoehster  t.  De  la  Tour,  2  E.  &  B. 
678;  22  L.  J.  Q.  B.  466;  Frost  v. 
Knight,  L.  R.  7  Ex.  Ill ;  41  L.  J.  Ex. 
79. 

(o)  Mersey  Steel  Co.  v.  Naylor,  9  Ap.  Ga. 
434 ;  53  L.  J.  Q.  B.  497 ;  Cornwall  v. 
Henson,  (1900)  2  Gh.  298 ;  69  L.  J.  G.  68. 

(p)  Mersey  Steel  Co.  v.  Naylor,  supra  ; 
Sorrowtnan  v.  Free,  4  Q.  B.  D.  500 ;  48 
L.  J.  Q.  B.  66  ;  Johnstone  v.  Milling,  16 
Q.  B.  D.  460  ;  66  L.  J.  Q.  B.  167. 

(a)  Ripley  T.  MeClure,  4  Ex.  346  ;  18 
L.  J.  Ex.  419. 
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Past  iv.  with  the  efieot  that  the  contract  is  at  an  end,  except  for  the  pur- 
pose  of  bringing  an  action  for  the  damages  consequent  upon  the 
renunciation  (r). — Where  a  person  engaged  a  courier  from  an  ap- 
pointed future  day  for  three  months  certain  at  a  monthly  salary, 
and  before  the  appointed  day  wrote  to  decline  his  services,  it  was 
held  that  an  action  would  lie  as  for  a  breach  of  the  contract  with- 
out waiting  for  the  time  appointed  to  commence  the  employ- 
ment (s).  So  with  a  contract  for  the  sale  and  delivery  of  goods  at 
a  future  tune,  or  in  instalments  at  future  times,  a  notice  by  the 
seller  to  the  buyer  of  his  intention  not  to  deliver  may  be  accepted 
and  acted  upon  as  an  immediate  breach ;  and  the  buyer  is  primd 
facie  entitled  to  damages  measured  by  the  difference  between  the 
contract  price  and  the  market  price  at  the  appointed  time  or  times  of 
delivery,  leaving  it  to  the  seller  to  show  in  mitigation  that  he  could 
in  the  interval  have  obtained  a  new  contract  upon  better  terms ;  or 
if  the  time  for  delivery  has  not  elapsed  when  the  damages  are 
assessed,  the  future  damages  must  be  estimated  prospectively  (^). 
Where  a  shipowner  repudiated  a  contract  for  the  carriage  of  goods 
to  be  shipped  on  a  certain  date,  as  having  been  made  by  an  agent 
without  authority,  it  was  held  that  the  owner  of  the  goods  was 
entitled  to  accept  such  repudiation  as  a  breach  of  the  contract  and 
to  maintain  an  action  for  damages ;  though  the  shipowner  when 
the  time  arrived,  and  before  any  new  arrangement  had  been  made, 
offered  to  take  the  goods  and  perform  the  contract  (w).  Upon  the 
same  principle  where  a  man  promised  to  marry  a  woman  upon  the 
death  of  his  father,  and  afterwards,  whilst  his  father  was  living, 
annoimced  to  her  his  intention  of  not  fulfilling  his  promise ;  it  was 
held  that  she  was  entitled  immediately  to  treat  the  announcement 
as  a  breach  of  contract,  without  waiting  for  the  death  of  the 
father  (^). 

Benunoiation  Bcnimciation  of  the  contract  will  operate  as  a  present  breach 
not  aooepted.  ^^jy  £f  accepted  and  acted  upon  as  such  by  the  other  party ;  who 
may,  if  he  pleases,  disregard  it  and  insist  upon  performance  accord- 
ing to  the  terms.  "  The  promisee  may  treat  the  notice  of  intention 
as  inoperative  and  await  the  time  when  the  contract  is  to  be 
executed,  and  then  hold  the  other  party  responsible  for  all  the  con- 


r)  Johnstone  t.  Mining^  supra.  («)  Danube  By.  v.  Xenos^  13  0.  B.  N.  S. 

s)  Hochster  v.  De  la  Tour,  supra.  825 ;  31  L.  J.  C.  P.  284. 

(0  Brown  V.  Muller,  L.  R.  7  Ex.  319 ;  ,  ^   ^     ^       ,^  .  ».  x    «   ..  ^     ,,, 

41  L.  J.  Ex.  214 ;  Moper  v.  Johnson,  L.  R.  W  ^^^^^  ▼•  knight,  L.  R.  7  Ex.  Ill ; 

8  C.  P.  167 ;  42  L.  J.  0.  P.  66.  41  L.  J.  Ex.  78. 
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sequenoes  of  non-perfonnance.  But  in  that  case  he  keeps  the  Chap.  V. 
oonfaaot  aUve  for  tiie  beneBt  of  the  other  party  as  weU  aa  his  own ;  " 
he  remains  subject  to  all  his  own  obligations  and  liabilities  under 
it,  and  enables  the  other  party  not  only  to  complete  the  contract, 
if  so  advised,  notwithstanding  his  previous  repudiation  of  it,  but 
also  to  take  advantage  of  any  supervening  circumstance  which 
would  justify  him  in  declining  to  complete  it"(^).  If  the 
seller  of  goods  for  delivery  at  a  future  day  gives  notice  of  his 
intention  not  to  deliver,  or  if  the  buyer  gives  notice  of  his  inten- 
tion not  to  accept,  in  either  case  the  other  party  may  abide  by  the 
contract  and  await  the  appointed  day ;  and  if  the  contract  be  not 
then  performed,  he  may  claim  full  compensation  according  to  the 
market  price  at  that  day  (s).  And  where  the  charterer  of  a  ship 
gave  notice  to  the  shipowner  that  he  should  be  unable  to  provide  a 
cargo,  and  requested  him  to  leave  the  port;  but  the  shipowner 
insisted  upon  having  a  cargo  in  fulfilment  of  the  charter-party ; 
and  whilst  the  days  allowed  for  loading  were  still  imexpired,  a 
declaration  of  war  put  an  end  to  the  charter-party ;  it  was  held 
that  the  charterer  was  thereby  discharged  (a). 

Renunciation  of  the  contract,  if  not  accepted  by  the  other  party  Renunciation 
as  a  present  breach,  may  be  withdrawn  at  any  time  before  the  per-  "^i^^^d^a^n. 
f ormance  is  due ;  but  if  not  in  fact  withdrawn  it  is  evidence  of 
continued  intention  to  the  same  effect  (b), — Therefore  it  operates  as  Effect  in 
a  continuing  waiver  and  discharge  of  all  conditions  precedent  to  TOniStions 
the  liability  for  the  performance ;  such  as  a  demand  of  perform-  precedent, 
ance,  the  lapse  of  a  reasonable  time  or  an  appointed  time,  the  tender 
of  money  or  goods,  or  the  like  (c).     Where  a  contract  was  made 
for  the  manufacture  and  supply  of  goods  to  be  delivered  in  certain 
quantities  monthly,  and  the  buyer  after  accepting  a  portion  of  the 
goods  gave  notice  to  the  seller  that  he  had  no  occasion  for  more  and 
would  not  accept  or  pay  for  them ;  it  was  held  that  the  seller  might 
claim  for  a  breach  of  the  contract  without  manufacturing  or  tender- 
ing the  rest  of  the  goods  (d). 

Bankruptcy  or  insolvency  is  not  alone  such  an  incapacity  to  per-  Bankruptcy 
form  a  contract  as  to  entitie  the  other  party  at  once  to  treat  it  as  5TOomi»CT^ 

(y)  Per  eur.  Frott  t.  Knight,  L.  R.  7  (a)  Av«ry  y.  Bowden^  Reid  v.  Hotkint, 

Ex.  112 ;  41  L.  J.  Ex.  79 ;  Johmtom  y.  6  £.  &  B.  953,  961 ;  26  L.  J.  Q.  B.  3, 

Milling^  16  Q.  B.  D.  460  ;  55  L.  J.  Q.  B.  5  ;  Barwxek  r.  Buba,  2  C.  B.  N.  S.  563 ; 

167.  26  L.  J.  C.  P.  280.    See  anU,  p.  498. 

{£)  Leigh  y.  Patenon,  8  Taunt.  540 ;  (b)  BipUy  y.  M'Clurt,  4  Ex.  345;  18 

2  Moore,   588 ;  Fhilipotts  y.   £van*,   5  L.  J.  Ex.  419. 

M.  &  W.  475 ;  9  L.  J.  Ex.  33 ;  Michael  (e)  EipUy  y.  M'Clurey  tupra. 

y.  Hart  #  Co,,  (1902)   1  K.  B.  482;   71  (rf)  Cort  v.  AmbergaU  By.,  17  Q.  B. 

L.  J.  E.  B.  265.  127  ;  20  L.  J.  Q.  B.  460. 
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Tabt  IV.  broken  and  to  claim  damages  ;  as  it  may  be  for  the  benefit  of  the 
bankrupt  or  insolvent  or  of  his  estate  to  complete  the  contract,  and 
the  representatives  of  his  estate  may  be  authorised  to  do  so  (e). 
Thus,  where  a  banking  company,  after  giving  a  letter  of  credit 
imdertaking  to  accept  bills  to  be  drawn  against  bills  of  lading, 
stopped  payment  before  it  was  used ;  it  was  held  that  there  was 
no  breach  for  which  the  holder  of  the  letter  could  prove  damages  in 
the  winding-up ;  because  there  had  been  no  refusal  to  accept  bills, 
and  the  liquidator  might  be  authorised  to  carry  out  the  contract  and 
accept  them  (/).  Nor  does  bankruptcy  or  insolvency  alone  entitle 
the  other  party  to  rescind  the  contract ;  but  a  notification  by  a 
party  of  his  insolvency  may  be  taken  as  presumptively  importing 
an  offer  to  rescind,  which  the  other  party  may  accept;  and  it 
would,  at  least,  justify  a  refusal  on  his  part  to  complete  the  contract, 
unless  the  insolvent  or  his  representatives  should  prove  their  ability 
and  readiness  to  complete  on  their  part  (g). 


Difloharge  of 
right  of 
aotion  for 
breach. 


The  claim  or  right  of  action  arising  from  a  breach  of  contract, 
in  common  with  rights  of  action  arising  from  wrongs  of  other 
kinds,  may  be  discharged  by  proceeding  to  judgment  in  the 
ordinary  course  of  legal  procedure,  thus  merging  the  original  cause 
of  action ;  and  the  judgment  may  be  satisfied  and  discharged  by 
execution.  The  law  of  Practice  and  Procedure,  regulating  the 
course  of  proceedings  in  actions,  iB  not  within  the  scope  of  the 
present  work.  But  besides  the  ordinary  course  of  legal  procedure, 
there  are  some  other  modes  of  discharging  rights  of  action,  which, 
so  far  as  they  apply  especially  to  those  arising  from  contract,  may  be 
considered  to  require  notice  here ;  and  they  are  therefore  treated 
in  the  following  chapters. 


(e)  Ex  p,   StapUton,    10   C.  D.   686. 
Bee  post,  Pt.  VI.,  Chap.  VI. 

(/)  Ex  p.  Tondeur,  L.  R.  5  Eq.  160  ; 
37L.  J.  C.  121. 

iff)  Ex  p.  Chalmers,  L.  R.  8  Ch.  294 ; 


42  L.  J.  B.  37 ;  Morgan  ▼.  Eain,  L.  R. 
10  C.  P.  16;  44  L.  J.  C.  P.  47;  Jte 
Phoenix  Bessemer  Steel,  4  C.  D.  108 ;  46 
L.  J.  C.  116.  See  Sale  of  Goods  Act, 
1893,  88.  18,  r.  I,  42;  and  Bee  post, 
Pt.  VI.,  Chap.  VI. 
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ACCORD  AND.  SATISFACTION. 

PJLGB 

Acoord  and  satisfaction  of  breach 621 

Contracts  under  seal — consideration  of  acoord — adequacy  of  con- 
sideration— agreement  of  parties  621 

Accord  without  satisfaction 622 

New  contract  taken  in  satisfaction—  composition  with  creditors — 
liabUity  of  third  party 623 

Accord  and  satisfaction  with  or  by  joint  creditor  or  joint  debtor — 
by  agent ; 625 

A  RIGHT  of  action  for  a  breach  of  contract  cannot  be  discharged  Accord  and 
by  any  performance  or  tender  without  the  consent  and  accept-  ■^^^^^''i^^^- 
ance  of  the  promisee ;  for  the  promisee  after  breach  is  entitled 
to  the  damages  or  compensation  provided  through  the  process 
of  law,  and  is  not  bound  to  accept  any  other  satisfaction  of  his 
legal  right.  But  he  may  agree  to  accept  satisfaction ;  and  an 
agreement  to  that  effect,  accompanied  by  the  delivery  or  per- 
formance of  what  is  so  agreed  upon,  discharges  his  right  of 
action.  This  mode  of  discharge  is  called  in  technical  language 
an  accord  and  satisfaction. 

An  accord  or  agreement  before  breach,  in  variance  of  the  terms  Contracts 
of  a  contract  under  seal,  was  ineffectual  at  common  law,  unless  ^^  ®^^  • 
made  in  the  like  form  of  a  deed  under  seal  (a).  Accord  and 
satisfaction  after  breach  discharges  the  right  of  action,  whether 
the  contract  was  made  by  parol  or  by  deed,  or  in  writing ;  for 
it  does  not  involve  any  variation  of  the  terms  of  the  con- 
tract (6).  But  at  common  law,  a  single  bond  or  a  covenant  to  pay  a 
present  money  debt  could  not  be  discharged  vdthout  an  acquittance 
under  seal  after  breach  (<?).  But  to  an  action  upon  a  covenant  to 
repair,  as  the  covenant  cdone  did  not  give  any  cause  of  action,  but 

• 

(a)  Sptnee  v.  HeaUy,  8  Ex.  668 ;  22       83;  23  L.  J.  Q.  B.  107. 
L.  J.  Ex.  249.     See  anU,  p.  668.  (<•)»  Jetton  v.  Christmas,  2  Wils.  86  ; 

Borers  y.  Payne,  2  Wils.  376,    See  pott, 
{b)  See  Smith  y.  Trowsdale^  3  E.  &  B.      p.  628. 
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Part  IV.  the  non-repair  of  the  house  in  breach  of  the  covenant,  an  accord 
and  satisfaction  was  a  good  plea  (^).  Accord  and  satisfaction  or 
payment  was  available  in  equity  in  answer  to  an  action  for  money 
due  under  a  bond  or  covenant  without  an  acquittance  under  seal ; 
and  since  the  Judicature  Act  the  nile  of  equity  prevails  in  all 
Divisions  of  the  High  Court  {e). 


Consideration 
of  accord. 


Adeqaaoj  of 
the  con- 
sideration. 


Agreement 
of  both 
parties. 


Accord  and  satisfaction  maybe  supported  by  any  legal  considera- 
tion agreed  upon  by  the  parties  for  that  purpose  (/).  Payment 
of  a  debt  or  liquidated  money  claim  after  it  is  due  operates  by  way 
of  accord  and  satisfaction ;  payment  of  the  debt  at  the  time  of 
falling  due  operates  by  way  of  performance  of  the  contract  {g), 
— The  intrinsic  value  of  the  consideration  is  immaterial;  it  is  settled 
by  agreement  of  the  parties  to  be  the  equivalent  of  the  right  of 
action  (A).  But  in  the  case  of  payment  in  satisfaction  of  a  money 
debt  of  ascertained  amoimt,  the  acceptance  of  a  smaller  sum  is 
no  satisfaction  of  a  debt  of  larger  amount,  without  a  release  of 
the  residue  or  some  additional  consideration  for  abandoning  it  (t). 
And  the  consideration  of  the  accord  must  be  something  presently 
done  or  agreed  to  be  done  in  satisfaction,  and  not  something 
already  done  and  past ;  for  any  past  matter  would  not  constitute  a 
consideration  suflBcient  to  support  it  (Z). — There  must  be  an  agree- 
ment of  both  parties  as  to  the  satisfaction.  Where  after  a  breach 
of  contract  the  promisor  sent  a  cheque  "  in  full  of  all  demands," 
and  the  promisee  kept  the  cheque  and  returned  a  receipt  "  on 
account "  ;  it  was  held  that  there  was  no  agreement  or  accord  that 
the  cheque  should  be  taken  in  satisfaction  (/). 


Accord 

without 

satisfaction. 


An  accord  alone,  being  merely  an  executory  agreement  of  the 
parties  as  to  the  consideration  to  be  performed  or  given  and 
accepted  in  satisfaction,  is  no  answer  to  an  action  for  the  original 
claim  ;  '^  a  plea  of  accord,  to  be  a  good  plea,  must  show  an  accord 


{d)  Blake's  case^  6  Co.  43  b. 

le)  Steeds  v.  Steeds,  22  Q.  B.  D.  637  ; 
68  L.  J.  Q.  B.  302. 

(/)  Cooper  V.  ParkeTy  16  C.  B.  822  ; 
24  L.  J.  C.  P.  68. 

{g)  See  ante,  p.  585  ;  post,  p.  627. 

(A)  Curlctois  v.  Clark,  3  Ex.  375  ;  18 
L.  J.  Ex.  144.  See  Bolton  y.  Madden, 
L.  R.  9  Q.  B.  55  ;  43  L.  J.  Q.  B.  35  ; 
Gravely  y.  Barnard,  L.  R.  18  Eq.  518  ; 


43  L.  J.  C.  669 ;  Carlill  v.  Carbolic  Smoke 
Ball  Co,,  (1893)  1  Q.  B.  256. 

(»)  Cttmber  v.  IFane,  1  Stra.  426;  I 
Sm.  L.  C.  325  ;  Foakes  v.  Beer,  9  Ap.  Ca. 
605  ;  64  L.  J.  Q.  B.  130 ;  Underwood  y. 
Underwood,  (1894)  P.  204  ;  63  L.  J.  P. 
109. 

{kj  Stead  v.  Foyer,  1  C.  B.  782 ;  14 
L.  J.  C.  P.  261. 

(0  Day  V.  MeZea,  22  Q.  B.  D.  610 ; 
68  L.  J:  Q.  B.  293. 


ACCORD  AND  SATISFACTION, 


623 


which  ifl  not  executory  at  a  future  day,  but  which  ought  to  be  Chap.  VI. 
executed,  and  has  been  executed,  before  the  action  brought"  (m). 
A  tender  of  execution,  which  the  creditor  refuses  to  accept,  is  not  a 
good  plea;  nor  is  a  part  execution  of  the  accord  (n).  The  accord 
is  in  the  nature  of  a  mere  offer  which  either  party  may  refuse  or 
withdraw ;  and  upon  which  no  action  will  lie  (o).  The  accord  not 
amounting  to  a  contract,  therefore  does  not  require  the  formalities 
of  a  contract ;  it  may  be  proved  by  parol  evidence  for  the  purpose 
of  supporting  the  execution  in  satisfaction,  although  it  involves 
matter  which,  as  the  subject  of  an  executory  contract,  would  be 
within  the  Statute  of  Frauds  (p).  And  as  the  accord  alone  with- 
out execution  does  not  discharge  or  affect  the  right  of  action,  the 
Statute  of  Limitations  continues  to  run  from  the  time  the  right  of 
action  first  accrued  (5'). — ^Accordingly,  an  agreement  to  give  and 
take  payment  of  a  debt  in  goods  affords  no  answer  to  an  action  for 
the  debt,  unless  the  goods  have  been  actually  delivered  and  ac- 
cepted in  satisfaction  (r).  A  plea  to  an  action  for  not  delivering 
timber  sold,  that  the  buyer  agreed  to  accept  other  timber  instead 
of  that  contracted  for,  which  the  seller  tendered,  but  the  buyer 
refused  to  accept,  was  held  a  bad  plea  («).  So  a  plea  to  an  action 
for  a  debt,  that  it  was  agreed  that  the  creditor  should  collect  debts 
due  to  the  debtor  and  apply  the  amoimt  in  satisfaction,  and  that 
he  might  have  collected  the  debts  but  neglected  to  do  so  (t) ;  and  a 
plea  that  the  debtor  agreed  to  execute  a  mortgage  to  secure  the 
debt  when  called  upon  to  do  so  («). 


The  consideration  of  the  accord  may  be  a  new  contract  which  is  New  contract 
made  and  accepted  in  satisfaction ;  so  that  if  the  new  contract  is  *°^*^"^ 
not  performed  the  only  remedy  is  by  action  for  the  breach,  without 
any  recourse  to  the  original  debt  or  right  of  action  (x).     Thus  a 
bill  of  exchange  or  promissory  note  may  be  given  and  accepted  in 
absolute  satisfaction  and  discharge  of  a  debt,  and  not  merely  as  a 


(m)  BayUy  t.  Homan^  3  Bing.  N.  C. 
915;  6  L.  J.  C.  P.  309;  Oabriel  v. 
Dretaer,  16  C.  B.  622  ;  24  L.  J.  C.  P.  81. 

(n)  Lynn  y.  Bruce,  2  H.  Bl.  317 ; 
Carters.  Wormald,  1  Ex.  81 ;  16 L.  J. Ex. 
231  ;  Oabriel  v.  DresteTy  supra, 

(o)  Allen  V.  Harris,  1  Ld.  Hemn.  122  ; 
Reeves  v.  JTcai-ne,  1  M.  &  W.  323 ;  6 
L.  J.  Ex.  156. 

{p)  Lavery  v.  TurUy,  6  H.  &  N.  239 ; 
30  L.  J.  Ex.  49 ;  Massey  r,  Johnson,  1 
Ex.  241 ;  17  L.  J.  Ex.  182. 


{q)  Beeves  v.  Heame,  supra, 

[r)  Wray  v.  Milestone,  5  M.  &  W.  21 ; 
CoUingboume  v.  Mantell,  bVL.kW.  289 ; 
8  L.  J.  Ex.  261. 

(«)  Oabriel  v.  Dresser,  supra, 

[t)  Gifford  V.  WhiUaker,  6  Q.  B.  249  ; 
13  L.  J.  Q.  B.  325. 

(«)  Alhes  V.  Frobyn,  2  C.  M.  &  R. 
408 ;  4  L.  J.  Ex.  227. 

{x)  Ilfnderson  v.  Stobart,  5  Ex.  99  ;  19 
L.  J.  Ex.  135;  HaU  7.  Flocktony  16 
Q.  B.  1039 ;  20  L.  J.  Q.  B.  208. 
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PabtIV. 


Composition 

with 

creditors. 


conditional  payment  defeasible  by  dishonour  of  the  instrument  (y). 
Where  an  agreement  was  made  that  certain  actions  then  pending 
should  be  settled,  and  all  proceedings  therein  stayed,  and  that  the 
defendant  should  pay  to  the  plaintiff  a  certain  sum  for  the  costs 
and  damages ;  it  was  held  not  to  be  a  mere  executory  accord,  but 
that  there  was  sufficient  consideration  in  the  settlement  of  the 
actions  to  support  the  promise  to  pay  the  money  (s). 

Upon  this  principle  a  composition  between  debtor  and  creditors 
operates  in  satisfaction  of  the  debts,  and  affords  an  answer  to  an 
action  by  one  of  the  creditors  upon  the  original  liability ;  for  such 
an  agreement  there  is  a  good  consideration  to  each  creditor, 
namely,  the  undertaking  by  the  other  compromising  creditors  to 
give  up  a  part  of  their  claim  (a),  "  At  common  law,  where  a  body 
of  creditors  accept  a  composition  they  may  either  agree  to  take  the 
promises  of  the  debtor,  with  or  without  a  surety,  in  satisfaction  of 
the  debts,  or  they  may  agree  that  payment  shall  be  a  condition 
precedent,  and  that  if  the  debtor  pays  the  composition  at  a  certain 
time  and  place,  the  creditors  will  accept  that  composition  in  satis- 
faction of  their  debts.  It  is  a  question  of  construction  of  the  in- 
strument of  arrangement,  and  it  is  not  uncommon  for  the  creditors 
to  accept  a  promise  by  the  debtor  and  a  surety  as  a  satisfaction  of 
their  debts.  But  where  they  agree  to  accept  a  composition,  the 
debtor  is  not  discharged  imless  he  pays  the  composition,  for  that  is 
the  only  thing  which  compels  him  to  pay  it,  and  that  is  the  only 
hold  which  the  creditors  have  upon  him  "  (^).  So  if  bills  or  notes 
given  for  the  composition  are  dishonoured,  the  creditor  is  remitted 
to  his  original  debt  (c).  But  the  composition  agreement  affords  a 
good  answer  to  an  action  for  the  debt,  until  default  is  made  in  pay- 
ment under  ii{d).  Payment  of  the  composition  to  a  trustee 
appointed  to  receive  it  on  behalf  of  the  creditors  operates  in  satisfac- 
tion of  the  debt,  though  the  trustee  do  not  afterwards  pay  it  over 
to  the  creditors  (e). 


(v)  Sard  v.  Ithodei,  1  M.  &  W.  163  ; 

5  L.   J.   Ex.  91  ;  Sibree  v.    Tripp,    16 
M.  &  W.  23 ;  15  L.  J.  Ex.  318. 

(«)  Crotcther  v.  Farrer,  15  Q.  B.  677. 

(a)  Steinman  v.  Magnus y  11  East,  390 ; 
Oocd  V.  Cheestnatiy  2  B.  &  Ad.  328; 
Maasey  v.  Johmon,  1  Ex.  241 ;  17  L.  J. 
Ex.  182 ;  JCvans  v.  Powis,  1  Ex.  601 ; 
Couldcry  v.  Bartnim,  19  C.  D.  394  ;  51 
L.  J.  C.  266.     See  Boyd  v.  Hifid,  1  H. 

6  N.  938  ;  26  L.  J.  Ex.  164 ;  lewis  v. 
Leonard,  6  Ex.  D.  165 ;  49  L.  J.  Ex. 


308. 

ib)  Melliah,  L.  J.,  Jie  JTation,  L.  R. 
7  Ch.  726  ;  42  L.  J.  B.  12.  See  Newell 
V.  Van  Praayhy  L.  R.  9  C.  P.  96 ;  43 
L.  J.  C.  P.  94 ;  Ex  p.  Qilbey,  8  C.  D. 
248  ;  47  L.  J.  B.  49. 

{c)  Edwards  v.  Mancher,  1  C.  P.  D. 
111. 

{d)  Slater  y.  Jones,  L.  R.  8  Ex.  186  ; 
42  L.  J.  Ex.  122. 

(e)  Campbell  v.  Im  Thum,  1  0.  P.  D. 
267  ;  46  L.  J.  0.  P.  482. 
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The  liabilitj  of  a  third  party  may  be  accepted  in  satisfaction  of     Chap.  VI. 


the  debt  of  the  original  debtor,  under  a  valid  agreement  of  all  the  Liability  of 
parties  to  that  effect,  which  gives  the  creditor  a  remedy  against  the  ^^>^^ 
third  party  (/).  Such  an  agreement  before  breach  constitutes  satisfaction, 
what  is  called  "  novation,"  as  already  noticed ;  and  the  original 
contract  is  then  rescinded  by  the  new  agreement  (^).  But  the 
agreement  may  in  terms  provide,  that  on  the  failure  of  the  third 
person  to  fulfil  the  conditions  on  his  part,  the  creditor  shall  be 
remitted  to  his  original  rights  against  the  debtor  (A).  So,  the 
separate  liability  of  one  or  more  of  joint  debtors  may  be  accepted 
in  satisfaction  and  discharge  of  the  joint  liability  of  all;  as 
frequently  occurs  upon  the  retirement  of  a  partner  from  a  firm, 
and  a  continuance  of  the  credit  to  the  remaining  partners  (i), — 
Where  the  creditor  is  himself  indebted  to  a  third  party,  the  debtor, 
by  agreement  of  all  parties  to  that  effect,  may  take  upon  himself 
the  debt  of  his  creditor  in  satisfaction  and  discharge  of  his  own 
debt  to  him  ;  the  transaction  then  operates  in  effect  as  an  assign- 
ment of  the  debt  by  the  creditor  in  payment  of  his  own  debt  (k). 


Accord  and  satisfaction  made  with  one  of  several  joint  creditors  Acoord  and 
discharges  the  debtor  as  against  all  in  respect  of  the  claim,  because  ^^  ^^  by 
the  satisfied  creditor  would  be  incapable  of  joining  as  co-plaintiff  *^^ 
with  the  other  creditors ;  but  in  equity  creditors  of  the  same  debt  debtor, 
are  presumptively  entitled  as  tenants  in  common  in  equal  shares, 
and  satisfaction  to  one  would  then  operate  upon  his  share  only,  and 
would  be  no  satisfaction  to  the  others  (/).    Accord  and  satisfaction 
made  by  one  of  several  parties  jointly  liable,  or  jointly  and 
severally  liable  to  the  same  creditor  for  the  same  debt,  discharges 
the  claim  of  the  creditor  against  all  (m).    Accord  and  satisfaction 
by  joint  debtors  discharges  their  severed  liability,   if  any;  but 
a  composition  under  the  bankruptcy  law  of  a  joint  debt,  as  in 
the  case  of  such  a  composition  by  a  firm  of  partners,  whether 


(/)  Ctixon  V.  Chadley,  3  B.  &  C.  691 ; 
Crowfoot  T.  Oumey^  9  Bingr.  372 ;  2  L.  J. 
C.  P.  21  ;  Henderson  v.  Stobart,  6  Ex. 
99  ;  19  L.  J.  Ex.  135. 

Q)  See  anU,  p.  662. 

(h)  Exp.  Burden,  16  C.  D.  676. 

(i)  Hart  v.  Alexander,  2  M.  &  W.  484 ; 
6  L.  J.  Ex.  129;  Lyth  y.  AuU,  7  Ex. 
669  ;  21  L.  J.  Ex.  217. 

(k)  lerael  t.  Douglae,  1  H.  Bl.  239 ; 

L. 


Cochrane  v.  Oreen,  9  C.  B.  N.  S.  448 ; 
30  L.  J.  C.  P.  97. 

(0  WallMe  V.  Kehall,  7  M.  &  W.  264  ; 
10  L.  J.  Ex.  12;  Steedt  r.  Steeds,  22 
Q.  B.  D.  637  ;  68  L.  J.  Q.  B.  302.  See 
Fotcell  T.  Brodhurat,  (1901)  2  Ch.  160 ; 
70  L.  J.  C.  687. 

(m)  Niehohm  v.  Reftill,  4  A.  &  E.  676 ; 
6  L.  J.  K.  B.  89 ;  J2d  E.  W,  A,,  (1901) 
2  K.  B.  642  ;  70  L.  J.  K.  B.  810. 
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PabtI7.     the  creditor  oonour  or  not,  does  not  disoharge  their  several  lia- 

By  agent.        bilities  for  the  same  debt  (n). — Aocord  and  satisfaction  of  a  debt 

made  by  an  agent  of  the  debtor,  or  by  a  person  professing  to  act 

for  the  debtor  without  previous  authority,  may  be  adopted  by  the 

debtor  with  the  effect  of  discharging  his  liability  (o). 

(n)  Simpson  t.    Henning,    L.    R.    10       Foicer  y.   Butchery    10    B.   &    C.   329; 
Q.  B.  406 ;  44  L.  J.  Q.  B.  143.  BeUhaw  y.  Bmh,  11  C.  B.  191 ;  22  L.  J. 

(o)  See  Foy  v.  Bell,  3  Taunt.  493 ;       0.  P.  24. 
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Payment  m  sstisfaotion — damages  for  detention  of  debt — ^pay- 
ment into  court 627 

Payment  in  satisfaction  of  bonds,  coYenants,  and  judgments  ....  628 

Transactions  equivalent  to  payment — agreements  to  take  less  sum 
than  the  debt — payment  by  set-off  in  account — goods  taken  in 
payment , 629 

BiU  or  note  taken  in  conditional  payment — in  satisfaction  of  debt 
—as  collateral  security — bill  taken  for  specialty  debt — debtor 
primarily  liable  upon  biU  taken — secondanly  liable— debtor  not 
party  to  biU—void  bill  taken— loss  of  bill— alteration  of  bill  . .  633 

Payment  by  banker's  cheque — presentment  of  cheque 636 

Payment  of  shares  in  company  in  cash 637 

Beceipt  as  evidence  of  payment— effect  as  to  third  partv — receipt 
requiring  stamp— receipt  under  seal — receipt  indorsed  on  deed..  638 

Payment  to  joint  creditors — payment  by  joint  debtors 641 

Payment  to  trustees — ^power  to  give  receipts — payment  to  execu- 
tors     643 

Payment  to  ag^t— payment  by  cheque — ^by  set-off  in  account — 
payment  to  partner — to  solicitor 644 

Payment  by  agent — by  third  party — ^payment  by  parties  to  bills..  646 

Appropriation  of  payments — ^by  debtor — ^presumptive  appropria- 
tion— appropriation  in  accounts — appropriation  by  ci^tor — 
debts  not  recoverable— debts  barred  by  the  statute — appropria- 
tion by  law 648 

Payment  or  tender  after  a  breach  of  contract  does  not  operate  in  Payment  in 
performance  of  the  contract,  and  may  be  refused ;  but,  if  accepted,  ^  ir^jh^^ 
it  operates  in  satisfaction  of  the  breach.     Payment  at  the  time 
appointed  is  performance  of  the  contract  and  operates  in  denial  of 
a  breach  (a).      Payment  or  tender  before  the  debt  is  due,  if 
accepted,  operates  in  resoififiion  of  the  contract  before  any  breach  (b). 


(a)  Parke,  B.,  Kington  v.  Kingtwi,  11       G.  B.  N.  S.  134  ;  32  L.  J.  C.  P.  33. 
M.   &  W.   234  ;    12  L.    J.   Ex.   248  ;  {b)  See  ante,  p.   609 ;   Riehardton  v. 

Williams,    J.,    Chambers  v.   Miller,   13      Earriey  22  Q.  B.  D.  268. 
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Past  IV. 

Damages  for 
detention  of 
debt. 


Payment 
into  court. 


The  debtor,  by  wrongfully  detaining  a  debt  after  it  is  due,  does 
not  render  himseK  liable  for  any  damages  which  may  happen  to 
the  creditor  for  want  of  the  money  by  reason  of  special  circum- 
stances not  contemplated  in  the  original  contract.  The  damages 
for  mere  detention  of  the  debt  are  what  are  called  "nominal 
damages," — "  a  sum  of  money  that  may  be  spoken  of,  but  that  has 
no  existence  in  point  of  quantity."  But  the  right  to  nominal 
damages  in  point  of  law  was  material,  because  it  entitled  a  creditor, 
in  certain  cases,  to  stand  upon  his  strict  right  to  bring  an  action, 
and  to  recover  the  costs  of  suit  (c).  Since  the  Judicature  Act  there 
is  power  to  give  costs  to  an  unsuccessful  defendant  where  the 
plaintiff  only  recovers  a  nominal  sum,  even  when  the  action  is  tried 
before  a  jury  {d), — By  Order  XXII.  r.  1,  "where  any  action  is 
brought  to  recover  a  debt  or  damages,  any  defendant  may  pay 
into  court  a  sum  of  money  by  way  of  satisfaction  " ;  and  with  or 
without  a  defence  denying  liability.  And  by  rr.  6,  7,  "  the  plain- 
tifp  may  accept  in  satisfaction  of  the  claim  or  cause  of  action  the 
sum  so  paid  in." 


Debts  on 
bonds, 
covenants 
and  judg- 
ments. 


Payment 
pott  diem. 


By  a  technical  rule  of  common  law  a  debt  acknowledged  as 
presently  due  under  seal,  as  a  single  bond,  or  a  bond  with  a  con- 
dition after  forfeiture,  or  a  covenant  to  pay  a  present  money  debt, 
could  not  be  discharged  after  they  had  become  due  by  mere 
payment  in  satisfaction ;  but  only  by  matter  of  as  high  a  nature, 
as  by  an  acquittance  under  seal  {e).  The  same  rule  applied  to  con- 
tracts of  record,  as  judgment  debts  (/). — By  4  &  5  Anne,  c.  16, 
8.  12,  it  was  enacted  that  in  any  action  upon  a  single  bond,  or 
upon  a  judgment,  payment  of  the  money  due  upon  such  bond  or 
judgment  may  be  pleaded  in  bar  of  such  action  ;  and  in  an  action 
upon  a  bond  conditioned  for  the  payment  of  a  lesser  sum  at  a  day 
or  place  certain,  payment  of  the  principal  and  interest  due  by  the 
condition  of  such  bond,  though  not  n^ade  strictly  according  to  the 
condition  may  be  pleaded  in  bar,  and  shall  be  as  effectual  as  if  the 
money  had  been  paid  at  the  day  and  place  according  to  the  condi- 
tion, and  had  been  so  pleaded.  This  enactment  does  not  enable  the 
obligor  to  discharge  his  liability  by  tender  of  -payment  post  diemy  if 


(e)  Beaumont  t.  Oreathead,  2  G.  B. 
494 ;  15  L.  J.  C.  P.  130 ;  JouU  v.  Tayhr, 
7  Ex.  68  ;  21  L.  J.  Ex.  31  ;  Nosotti  r. 
Page,  10  0.  B.  643  ;  20  L.  J.  C.  P.  81 ; 
Cookr,  Eopeufell,  1 1  Ex.  566 ;  26  L.  J.  Ex. 


71. 

(rf)  ffarrie  v.  Petheriek,  4  Q.  B.  D. 
611 ;  48  L.  J.  Q.  B.  621. 

{e)  See  ante^  p.  621. 

(/)  Ck).  Lit.  291  a. 
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refased  by  the  obligee  {g).     A  set-ofF  may  be  pleaded  to  the    Chap,  vil. 
amount  due  {h)  ;  or  the  sum  due  may  be  paid  into  court  (i).     A 
bond  for  payment  of  interest  is  within  this  statute  (A). — Bonds  Bond  with 
with  special  conditions  are  regulated  by  8  &  9  Will.  3,  c.  11,  by  ^^tion. 
which  the  obligee  is  entitled  to  have  damages  assessed  for  such 
breaches  of  the  condition  as  he  may  prove,  and  to  have  judgment 
for  the  whole  penalty  as  security  for  future  breaches  (/).     A  bond 
conditioned  for  payment  of  a  less  sum  by  instalments  is  within  the 
latter,  and  not  within  the  former  statutes  (w).     Payment  into  court 
in  satisfaction  in  an  action  on  a  bond  under  the  above  statute  is 
admissible  to  particular  breaches    only  and  not   to  the  whole 
action  (n). 


Various  transactions  may  become  equivalent  in  law  to  payment  TransaotioxiB 
in  satisfaction  by  agreement  of  the  parties. — ^It  is  a  general  rule  f^™^*^*  ^ 
that  payment  of  a  less  sum  in  satisfaction  of  a  greater  liquidated  faymont  of 
debt,  operates  only  as  a  discharge  pro  tantOy  and  cannot  in  law  dis-  the  debt, 
charge  the  whole  debt  without  a  release  imder  seal,  or  some  valid 
consideration  for  abandoning  the  residue  (o).     But  payment  of  a 
less  sum  may  operate  in  satisfaction  of  a  debt  under  a  valid  agree- 
ment to  that  effect :  as  if  agreed  to  be  paid  at  an  earlier  day,  or  at  a 
different  place  {p) ;  or  under  an  agreement  to  abandon  a  defence 
to  an  action  for  the  debt  and  to  pay  the  costs  (q) ;  or  under  a  com- 
position of  debts  between  the  debtor  and  creditors  (r) ;  or  imder  a 
compromise  of  a  doubtful  claim  («) ;  or  to  or  by  a  third  party  (t). 
And  a  negotiable  security,  as  a  bill,  note,  or  cheque,  for  a  less 
amount  than  the  debt  may  be  given  and  accepted  in  satisfaction, 
though  it  is  the  security  of  the  debtor  only  (ti).     A  judgment 
creditor  having  agreed  not  to  proceed  upon  the  judgment  upon  the 


iff)  See  ante,  pp.  94,  610. 

(A)  Oollint  v.  CoUitu,  2  Burr.  820  ;  Zee 
V.  Lester,  7  C.  B.  1008  ;  18  L.  J.  C.  P. 
312 ;  see  Aitwooll  v.  AttwooU,  2  E.  &  B. 
23 ;  22  L.  J.  Q.  B.  287. 

(•)  See  Ord.  XXII. 

{k)  Lee  t.  Lester,  supra, 

(I)  See  OainsfordT,  Griffith,  1  Wma. 
Sannd.  67t  n.  (1) ;  TtUher  v.  Caralampi, 
21  Q.  B.  D.  414. 

(»i)  Preston  v.  Dania,  L.  R.  8  Ex.  19 ; 
42  L.  J.  Ex.  33. 

(«)  Ord.  XXn.  r.  1. 

io)  Cumber  v.  TTane,  1  Strange,  426 ; 
1  Sm.  L.  G.  325  ;  J)<»ffn  y.  Matcher,  10 
A.  &  £.  121 ;  8  L.  J.  Q.  B.  190 ;  Foakes 


T.  Beer,  9  Ap.  Ca.  605 ;  64  L.  J.  Q.  B. 
130  ;  Underwood  t.  Underwood,  (1894)  P. 
204  ;  63  L.  J.  P.  109. 

{p)  PinneVs  ease,  5  Co.  117  a;  Smith 
v.  Trowsdale,  3  E.  &  B.  83 ;  23  L.  J. 
Q.  B.  107. 

(q)  Cooper  y.  Parker^  15  C.  B.  822  ;  23 
L.J.  C.  P.  41. 

(r)  See  ante,  p.  624. 

is)  Be  TTanen,  53  L.  J.  G.  1016. 

(t)   Welby  T.  Drake,  1  Gar.  &  P.  657. 

(tt)  Sibree  v.  Tripp,  15  H.  &  W.  23  ; 
15  L.  J.  Ex.  318 ;  Curlewis  v.  Clark,  3 
Ex.  376 ;  18  L.  J.  Ex.  144  ;  Goddard  v. 
O'Brien,  9  Q.  B.  D.  37  ;  Bidder  y. 
Bridges,  37  G.  D.  406 ;  57  L.  J.  G.  300. 
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Payment  by 
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aocount. 


Past  IV.  debtor  paying  a  sum  down  and  the  balance  of  the  judgment  debt 
by  instalments,  and  the  debt  having  been  so  paid ;  it  was  held 
that  the  agreement  showed  no  consideration  for  the  creditor  aban- 
doning interest  on  the  judgment  and  he  might  issue  execution  to 
recover  it(ir).  Payment  of  a  less  sum  may  operate  in  efEectual 
discharge  of  an  unliquidated  or  uncertain  claim  for  a  greater 
sum  {y).  And  payment  of  a  less  sum  may  discharge  a  greater 
debt,  where  it  has  that  efPect  according  to  the  law  of  the  place  of 
payment  (s). 

Where  an  aoooimt  is  stated  between  two  parties  respecting  debts 
on  both  sides,  and  it  is  agreed  that  the  debts  on  one  side  shall  be 
set  off  against  the  debts  on  the  other,  leaving  the  balance  only  due, 
the  transaction  is  equivalent  to  payment  of  the  debts  set  off,  and 
may  be  so  pleaded  (a),  "  The  way  in  which  an  agreement  to  set 
one  debt  against  another  of  equal  amount,  and  discharge  both, 
proves  a  plea  of  payment  is  this :  if  the  parties  met,  and  one  of 
them  actually  paid  the  other  in  coin,  and  the  other  handed  back 
the  same  identical  coin  in  payment  of  the  gross  debt,  both  would 
be  paid.  When  the  parties  agree  to  consider  both  debts  discharged 
without  actual  payment  it  has  the  same  effect"  (i).  A  written 
memorandum  acknowledging  such  payment  by  set-off  in  account 
is  a  receipt  which  may  require  a  receipt  stamp  (c).  A  set-off  of 
cross  claims  may  form  part  of  the  original  contract,  leaving  the 
balance  as  the  only  debt  incurred  {d).  And  this  contract  may  be 
implied,  as  in  the  case  of  an  agent  whose  accountability  is  subject 
to  the  just  charges  and  allowances  of  the  agency  {e).  Money  paid 
to  third  parties  at  the  request  of  a  person  may  be  taken  by  agree- 
ment as  payment  to  himself  (/). — Upon  the  above  principle,  under 
an  agreement  to  lend  money  the  set-off  of  a  debt  then  due  from 
the  borrower  is  equivalent  to   an  advance  of   the  money  for 


{x)  Foaket  v.  B&er,  tupra ;  JTndencood 
v.  Underwoody  tupra, 

(y)  Wilkinson  ▼.  JB^era,  1  A.  &  E.  106 ; 
3  L.  J.  K.  B.  144 ;  Edwards  y.  £augh, 
II  M.  &  W.  641  ;  12  L.  J.  Ex.  426 ; 
LUweUyn  v.  Llewellyn,  15  L.  J.  Q.  B.  4  ; 
Bridffman  y.  Deatiy  7  Ex.  199  ;  21  L.  J. 
Ex.  90. 

{z)  RalU  y.  Dmnistoun,  6  Ex.  483. 

{a)  Callander  y.  Howard,  10  C.  B.  290 ; 
19  L.  J.  C.  P.  312. 

(b)  CampbeU,  C.  J.,  Livingstone  v. 
Whiting,  15  Q.  B.  723 ;  19  L.  J.  Q.  B. 


628  ;  Melliah,  L.  J.,  Spargo^s  ease,  L.  B. 
8  Ch.  414  ;  42  L.  J.  C.  488. 

(e)  Lucas  y.  Jones,  5  Q.  B.  949;  13 
L.  J.  Q.  B.  208 ;  Livingstone  y.  Whiting, 
supra. 

(d)  Kinnerley  y.  Hossack,  2  Taunt. 
170  ;  Cleworth  v.  Fiekford,  7  M.  &  W. 
314  ;  10  L.  J.  Ex.  41 ;  Jones  y.  St,  John's 
Coll,,  L.  R.  6  Q.  B.  115 ;  40  L.  J.  Q.  B. 
80  ;  Young  y.  Kitehin,  3  Ex.  D.  127  ;  47 
L.  J.  Ex.  579. 

ie)  Dale  y.  Sollet,  4  Boir.  2133. 

(/)  Hamlgn  y.  Betteley,  6  C.  P.  D. 
327 ;  49  L.  J.  0.  P.  466. 
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the  purpose  of  supporting  a  mortgage  to  secure  the  amount  (g) ;  Chap.  VII. 
or  to  support  a  bill  of  sale  desoribing  the  consideration  as 
money  then  paid  to  the  grantor,  though  no  money  in  fact 
passed  (A).  But  money  retained  by  the  lender  as  an  intended  set- 
off against  accruing  debts  not  yet  due  and  payable  cannot  be 
truly  so  described  (t). — ^A  payment  thus  made  has  the  full  effect  of 
payment  in  taking  a  debt  out  of  the  operation  of  the  Statute  of 
Limitations  {k).  And  where  the  earlier  items  of  an  account  are 
beyond  the  period  of  limitation,  and  the  account  is  settled  and  a 
balance  struck,  the  barred  debts  are  effectually  paid,  and  the 
balance  only  remains  due  (/).  So  if  debts  founded  upon  illegal 
considerations  are  paid  by  set-off  in  account,  the  objection  of  the 
illegality  is  excluded  (m).  A  mere  open  account,  without  any 
agreement  to  set  off  the  cross  items,  is  inoperative  in  discharging 
the  debts,  or  in  preventing  the  operation  of  the  Statute  of  Limita- 
tions («).  So  the  receipt  of  rents  by  a  mortgagee  in  possession 
does  not  go  in  payment  of  interest  without  an  appropriation  and 
account  stated  to  that  effect  (o).  And  as  a  mere  account  stated  of 
a  debt  is  not  conclusive,  payment  in  the  account,  by  set-off  or 
otherwise,  operates  only  to  the  amount  paid,  and  is  no  answer  to  a 
claim  of  a  larger  sum  for  the  same  debt  (/?). 

The  delivery  and  acceptance  of  goods  or  other  consideration  at  Gk)ods  taken 
an  agreed  price  in  satisfaction  of  a  debt  is  equivalent  to  payment  "^  pay™«^<^- 
in  money  and  may  be  so  described  in  pleading  (q).  And  it  may 
be  given  in  evidence  of  payment  in  an  action  upon  a  contract 
under  seal ;  because  the  effect  is  not  to  contradict  or  vary  the  deed, 
but  to  satisfy  the  breach  {r).  A  payment  thus  made  is  equivalent 
to  payment  in  money  in  preventing  the  operation  of  the  Statute  of 
Limitations  («) .     It  is  a  payment  within  the  enactment  of  the 


(Sf)  Kw€m  V.  Crawford,  6  0.  D.  29 ;  46 
L.  J.  O.  729. 

(A)  HanUyn  y.  Betteley,  tupra ;  Credit 
Co,  V.  Fott,  6  Q.  B.  D.  296  ;  60  L.  J 
Q.  B.  106. 

(i)  Riehardton  v.  HarHsy  22  Q.  B.  D 
268. 

{k)  WorthingtoHY,  Orimsditeh,  7  Q.  B 
479  ;  16  L.  J.  Q.  B.  52  ;  Amos  y.  Smith 
1  H.  &  0.  238 ;  31  L.  J.  Ex.  423. 

(/)   mUiams  y.  Griffith,  6  M.  &  W 
300  ;  Ashby  y.  /«»»«,  11  M.  &  W.  642 
12  L.  J.  Ex.  296. 

(m)  Owena  y.  Denton,  1  0.  M.  &  R 
711  ;  4  L.  J.  Ex.  68. 

(»)   Wauffh  y.  Cope,  6  M.  &  W.  824 
10  L.  J.  Ex.  146 ;  Cottam  y.  Partridge, 
4  Man.  &  G.  271 ;  11  L.  J.  C.  P.  161 ; 


C/ark  y.  Alexander,  8  Scott,  N.  R.  147 ; 
13  L.  J.  C.  P.  133. 

(o)  Coehbum  y.  Edwards,  18  C.  D.  449 ; 
61  Ij.  J.  O.  46 ;  see  TTorthington  y. 
Grimsditch,  supra, 

{p)  Smith  y.  Page,  16  M.  &  W.  683 ; 
Perry  y.  Attwood,  6  E."  &  B.  691 ;  26 
L.  J.  Q.  B.  408 ;  see  ante,  p.  77. 

{q)  Hands  y.  Burton,  9  East,  349 ; 
Saxtyy,  Wilkin,  11  M.  &  W.  622;  12 
L.  J.  Ex.  381  ;  see  Graham  y.  WHeoek* 
son,  46  L.  J.  Ex.  66. 

(r)  Smith  y.  Battams,  26  L.  J.  Ex. 
232. 

(«)  Hart  y.  Nash,  2  C.  M.  &  R.  887 ; 
Hooper  y.  Stephens,  4  A.  &  E.  72 ;  6 
Ij.  J.  1l.  B.  4. 
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bankrupt  law  which  protects  payments  by  or  to  a  bankrupt,  if 
received  or  paid  without  notice  of  an  act  of  bankruptcy  (/). 

A  negotiable  security,  as  a  bill  or  note,  indorsed  or  delivered  to 
and  taken  by  the  creditor  on  account  of  a  simple  contract  debt, 
presumptively  operates  as  conditional  payment,  that  is,  payment 
with  the  condition  that  it  is  paid  when  due  and  that  the  debt 
revives  if  it  is  dishonoured  (t/).  And  the  conditional  payment 
operates  as  consideration  for  the  security  by  implying  forbearance 
of  the  debt  during  its  currency  (x).  So  where  payment  is  to  be 
made  by  bill  by  the  terms  of  the  contract,  the  bill  given  operates  in 
conditional  payment,  and  if  dishonoured  it  is  the  same  in  effect  as 
if  no  bill  had  been  given  (y).  If  the  security  is  paid  when  due,  it 
is  equivalent  to  payment  of  the  original  debt,  and  may  be  so 
pleaded  (z).  If  the  security  is  partially  paid,  the  debt  is  discharged 
pro  tantOy  and  is  revived  for  the  residue  (a).  But  a  judgment 
recovered  upon  the  security  without  satisfaction  is  no  payment  or 
discharge  of  the  debt  (6). — While  the  security  is  current  it  affords 
an  answer  to  the  claim  by  suspending  all  remedies :  as  an  action 
for  the  price  of  goods  sold  upon  credit  of  a  bill  (c) ;  or  a  bankrupt 
notice  given  by  a  judgment  creditor,  who  afterwards  takes  a  note 
payable  at  a  future  time  for  the  debt  (d) ;  or  a  notice  given  to  sell 
mortgaged  premises  under  a  power  of  sale,  which  is  suspended  if 
the  creditor  takes  a  bill  on  account  of  the  debt,  and  revived  if 
the  bill  is  not  paid  (e). — So  the  conditional  payment  suspends  the 
remedies  on  a  lien  for  the  debt,  but  without  removing  the  lien  (/) ; 
but  if  the  seller  has  contracted  to  deliver  the  goods  upon  the  credit 
of  a  bill,  he  has  no  lien  until  the  credit  has  expired  (ff). 


(0  46  &  47  Vict.  0.  52,  b.  49 ;  see 
Gannan  v.  JFood^  2  M.  &  W.  465 ;  6 
L.  J.  Ex.  112. 

(«)  Sayerr.  TTagtU^,  14  L.  J.  C.  116; 
Behhaw  v.  Bmh,  11  C.  B.  191 ;  22  L.  J. 
O.  P.  24 ;  Currie  v.  Mita,  L.  R.  10  Ex. 
159 ;  44  L.  J.  C.  94  ;  Hadiey  ^  Co,  y. 
Hadley,  (1898)  2  Ch.  680;  68  L.  J.  C. 
694  ;  see  Camidge  t.  AUmhy,  5  B.  &  C. 
373 ;  AkUrson  v.  Zattffdale,  3  B.  &  Ad. 
660 ;  1  L.  J.  K.  B.  273. 

{x)  Baker  v.  TFalkeTj  14  M.  &  "W. 
465 ;  14  L.  J.  Ex.  371 ;  Stott  r.  Fair- 
latnb,  53  L.  J.  Q.  B.  47  ;  antSj  p.  436 ; 
see  Bills  of  Exchange  Act,  1882,  s.  27. 

(y)  Miles  v.  Gorton,  2  0.  &  M.  504 ; 
3  L.  J.  Ex.  155  ;  Ounn  y.  Bolekow,  L.  B. 
10  Gh.  491 ;  44  L.  J.  C.  732.  See  ante, 
p.  444. 


{t\  Thome  v.  Smith,  10  G.  B.  659. 

(a)  BotUmley  y.  Nuttall,  5  0.  B.  K.  S. 
122;  28L.  J.  C.  P.  110. 

{b)  Brake  y.  MUehell,  8  East,  261 ; 
Tarleton  v,  AUhuem,  2  A.  &  E.  82 ;  4 
L.  J.  E.  B.  17 ;  Wegg  Froeeer  y.  Evam, 
(1895)  1  Q.  B.  108  ;  64  L.  J.  Q.  B.  1. 

{e)  Faul  y.  2W,  2  G.  B.  800 ;  15  L.  J. 
O.  P.  177;  7Favne*s  Coal  Co,  y.  More- 
wood,  46  L.  J.  Q.  B.  746. 

(d)  Exp.  Matthew,  12  Q.  B.  D.  506. 

(e)  Wood  y.  Murton,  47  L.  J.  Q.  B. 
191. 

Exp,  WilUntghby,  16  G.  D.  604. 
Mile*  y.  Gorton,  2  G.  &  M.  155 ; 
3  L.  J.  Ex.  155 ;  Gunn  y.  Bolekow,  L.  B. 
10  Gh.  491 ;  44  L.  J.  G.  732  ;  see  Bunny 
y.  FoynU,  4  B.  &  Ad.  568  ;  2  L.  J.  K.  B. 
55. 
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The  bill  or  note  may  be  given  and  taken  in  satisfaction  and  dis-    Chap.  VII. 


charge  of  the  debt,  the  creditor  taking  upon  himself  the  risk  of  dis-  Bill  or  note 
honour;  and  the  subsequent  dishonour  does  not  revive  the  debt  (A).  ^tSaSion. 
Whether  a  bill  or  note  is  given  and  taken  in  satisfaction  or  as  con- 
ditional payment  is  a  question  of  fact  as  to  the  intention  shown  by 
the  parties ;  the  presumption  being  that  it  is  a  conditional  pay- 
ment with  a  recourse  to  the  original  debt  (t).     But  if  the  creditor 
chooses  for  his  own  convenience  to  take  a  biU  or  note  or  other  form 
of  credit  of  a  third  party,  which  is  offered  instead  of  cash,  it  is 
an  absolute  payment  in  satisfaction  of  the  debt ;  and  he  cannot 
upon  dishonour  of  the  security  have  recourse  to  his  remedy  for  the 
debt  (k). — By  special  agreement  a  bill  or  note  may  be  indorsed  to  BUI  or  note 
the  creditor  and  taken  by  him  as  a  collateral  security  for  the  debt,  ^i^J^ 
without  suspending  or  affecting  his  other  remedies  (/).     And  a  security, 
note  of  the  debtor  payable  on  demand  received  by  the  creditor  for 
the  debt  would  operate  only  as  a  collateral  security,  so  long  as  it 
remained  in  his  hands  (m). 

In  the  case  of  a  specialty  debt  or  contract  under  seal  at  com-  Bill  taken  for 
mon  law,  a  bill  or  note  given  for  the  debt  operated  presumptively  3^,  ^ 
only  as  a  collateral  security,  without  affecting  the  remedy ;  and  it 
operated  in  payment  only  if  in  fact  paid  when  due.  "  The  cases 
in  which  the  giving  of  the  bill  has  been  held  not  to  suspend  the 
remedy  on  a  demand  by  specialty,  or  for  rent,  may  be  accounted 
for  on  the  ground  that  the  legal  implication  of  an  agreement  that 
the  bill  shall  operate  as  a  conditional  payment  does  not  arise,  when, 
if  it  did,  the  plaintiff  would  be  deprived  of  a  better  remedy  than 
an  action  on  a  bill"(n).  But  the  legal  impUcation  may  be 
rebutted  by  the  circumstances,  for  the  giving  of  the  biU  affords 
some  evidence  of  an  agreement  by  a  landlord  to  suspend  his 
remedy  during  the  currency  of  the  bill  (o).  Where  a  bill  of  sale 
under  seal  was  given  as  security  for  a  debt,  providing  that  pos- 


(h)  Sayer  v.  Wagttaff^  14  L.  J.  C.  116 ; 
Sard  ▼.  Rhodes,  1  M.  &  W.  153;  6 
L.  J.  Ex.  91  ;  Sihree  v.  Trippy  16 
M.  &  W.  23  ;  16  L.  J.  Ex.  318. 

(•)  GokUhede  r.  CoUrell,  2  M.  &  W. 
20  ;  6  L.  J.  Ex.  26  ;  Maillardy,  Argyll, 
6  Man.  &  G.  40. 

(*)  Strong  r.  Hart,  6  B.  &  C.  160; 
Smith  y.  Ferrand,  7  B.  &  C.  19 ;  Sobinson 
Y.  Read,  9  B.  &  C.  449;  Anderson  v. 
mUiee,  12  C.  B.  499 ;  21  L.  J.  C.  P. 
150 ;  LiUhfield  y.  Greene,  1  H.  &  N. 
884  ;  26  L.  J.  Ex.  140. 


(/)  Fring  y.  Clarkeon,  1  B.  &  C.  14  ; 
Feaeoek  y.  Funell,  14  C.  B.  N.  S.  728  ; 
32  L.  J.  C.  P.  266 ;  see  Yglesiae  y.  River 
Flate  Bk.,  3  C.  P.  D.  330. 

(w)  Fer  eur,  Feam  y.  Cochrane,  4  C.  B. 
274;  16  L.J.  C.  P.  161. 

(«)  Fer  eur.  Behhato  r.  Bush,  11  C.  B. 
204  ;  22  L.  J.  C.  P.  29  ;  Worthington  y. 
Wigley,  3  Binff.  N.  C.  464 ;  Davis  y. 
Gyde,  2  A.  &  E.  623  ;  4  L.  J.  K.  B.  84. 

(o)  Falmer  y.  Bromley,  (1896)  2  Q.  B. 
406 ;  65  L.  J.  Q.  B.  42. 
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session  might  be  taken  upon  default  in  payment  on  demand,  and  a 
bill  of  exchange  at  four  months  was  given  for  the  same  debt ;  it 
was  held  that  the  bill  operated  only  by  way  of  collateral  security 
and  not  in  suspension  of  the  debt  or  of  the  right  of  possession 
under  the  deed(jt?).  But  a  note  payable  at  three  months  given 
by  a  judgment  debtor  was  held  to  be  evidence  of  an  agreement  to 
suspend  the  judgment;  and  suspension  of  the  judgment  was  held 
sufficient  consideration  to  support  the  note  {q). 

Where  a  bill  is  given  in  conditional  payment  on  which  the  debtor 
himself  is  primarily  liable,  it  lies  upon  him  to  account  for  its  dis- 
posal in  a  way  to  discharge  his  liability :  as  by  showing  that  it  is 
not  yet  due ;  or  if  overdue,  that  it  has  been  paid ;  or  that  the  creditor 
has  sold  or  indorsed  it  away,  or  other  circumstances  excusing  non- 
payment on  his  part  (r). — If  the  debtor  is  only  secondarily  liable, 
as  drawer  or  indorser,  the  delivery  of  the  bill  is  a  sufficient  primd 
facie  answer  to  the  claim ;  and  it  lies  upon  the  creditor  to  account 
for  the  non-payment  in  a  way  to  revive  the  liability  of  the  debtor ; 
for  as  holder  of  the  bill  he  is  bound  to  take  all  steps  necessary 
to  obtain  payment  and  to  preserve  the  rights  of  his  debtor  upon 
it,  as  due  presentment  for  payment  and  notice  of  dishonour ;  in 
default  of  which,  where  it  is  necessary,  the  latter  is  discharged  not 
only  from  his  liability  upon  the  bill,  but  also  from  the  original 
debt  («).  And  a  like  responsibility  rests  with  a  creditor  who  holds 
a  bill  which  has  been  indorsed  to  him  by  the  debtor  as  collateral 
security  for  the  debt  {t). — There  are  conflicting  decisions  whether  a 
debtor  who  delivers,  on  account  of  the  debt,  a  bill  to  which  he  is 
not  a  party,  and  without  indorsing  it,  is  entitled  to  notice  of  dis- 
honour as  if  he  had  indorsed  it,  in  order  to  be  made  liable  for  the 
price  of  goods  in  respect  of  which  the  bill  was  given  (t/).  If  the 
debtor  delivers  notes  of  a  bank  payable  to  bearer  on  demand,  the 
creditor  is  bound  either  to  circulate  them  at  once  or  to  present  them 
for  payment  and  give  notice  if  dishonoured ;  and  by  neglecting  to 


{p)  BramweU  y.  Eglinton,  5  B.  &  S. 
39;  33L.  J.  Q.  B.  130. 

(q)  Baker  v.  Walker,  14  M.  &  W. 
465;  14  L.J.  Ex.  371. 

(r)  JPricey.  Price,  16  M.  &  W.  232  ; 
16  L.  J.  Ex.  99  ;  Bunny  v.  FoynU,  4 

B.  &  Ad.  668;  2  L.  J.  K.  B.  b5\ 
FlimUy  v.  Wesiley,  2  Bing.  N.  C.  249 ; 
6  ii.  J.  C.  P.  51 ;  national  Savings  Bank 
V.  Tranah,  L.  R.  2  C.  P.  656  ;  36  L.  J. 

C.  P.  260. 

(«)  Fer  cur,  Frice  v.  Friee,  16  M.  &  W. 


241  ;  16  L.  J.  Ex.  99  ;  Bridges  y.  Berry, 
3  Taunt.  130;  Soward  y.  Falmer,  8 
Taunt.  277. 

(0  Feaeock  v.  Fursell,  14  C.  B.  N.  S. 
728 ;  32  L.  J.  C.  P.  266 ;  see  Bedford 
V.  Deakin,  2  B.  &  Aid.  210. 

(tf)  SKnnyard  v.  Bowes,  5  M.  &  S.  62 ; 
Smith  V.  Mereer,  L.  R.  3  Ex.  51 ;  87 
L.  J.  Ex.  24.  And  see  Bailey,  J., 
Holbrow  V.  Wilkins,  1  B.  &  C.  10 ;  >wr 
cur.  Van  Wart  v.  Woolley,  3  B.  &  C.  445. 
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do  BO  he,  and  not  the  debtor,  becomes  subject  to  loss  caused  by  the    Oh^p*  VII. 


bank  stopping  payment  {x), — If  a  bill  is  given  by  a  third  party  on  Bill  taken 
account  of  the  debt,  there  is  presumptively  no  duty  in  the  creditor  5^  *  *^^"^ 
towards  the  debtor  in  regard  to  the  bill,  and  non-payment  revives 
the  debt  without  notice  of  dishonour  {y).     And  if  a  bill  is  given  by 
an  agent  of  the  debtor,  or  by  one  of  partners  or  co-debtors,  and  is 
dishonoured,  the  debt  is  revived  (z). 

Payment  by  a  biU  or  note  may  also  be  avoided  by  showing  that  Void  bill 
the  instrument  was  forged,  or  invalid,  or  unstamped ;  and  in  such  ^e^bt! 
cases  the  creditor  may  repudiate  the  payment  and  claim  the  debt 
without  taking  any  steps  to  obtain  payment  of  the  note  and  with- 
out giving  any  notice  of  dishonour  (a).     A  payment  admitted  in 
account  may  be  avoided  by  proving  that  it  was  made  by  a  bill 
which  was  void  for  want  of  a  stamp  or  by  a  forged  bill  (6). — ^At  Loaaof  bill, 
common  law  if  the  creditor  lost  a  negotiable  bill  which  was  given 
for  the  debt,  he  lost  his  remedy  not  only  upon  the  bill  but  also  for 
the  debt ;  and  though  the  bill  when  lost  was  not  in  a  negotiable 
state,  as  if  payable  to  his  order  but  not  indorsed,  provided  it  was 
negotiable  in  form  {c).     And  if  the  creditor  directed  his  debtor  to 
send  the  money  in  bills  by  post,  which  which  were  so  sent  and  lost 
in  transmission,  the  debtor  was  discharged  {d).     But  the  Court  of 
Chancery  granted  relief  against  the  lose  of  the  instrument  upon 
giving  a  sufficient  indemnity  against  other  claims  upon  it ;  and 
by  the  Bills  of  Exchange  Act,  1882,  ss.  69,  70,  a  general  provision 
is  made  to  that  effect  {e).    Where  the  lost  bill  has  got  back  into 
the  possession  of  the  debtor,  the  effect  as  payment  is  avoided,  and 
the  creditor  may  resort  to  his  original  claim  (/). — If  the  bill  taken  Alteration 
for  the  debt  is  vitiated  by  a  material  alteration  for  which  the  creditor  ^* 
is  responsible,  and  which  destroys  the  debtor's  remedies  against 
prior  parties,  the  creditor  is  precluded  from  recovering  the  original 
debt  (^).     But  if  the  debtor  is  the  party  primarily  liable  upon  the 


(x)  Camidge  r.  AUenhy,  6  B.  &  G. 
373  ;  Rogers  v.  Longford,  1  C.  &  M.  637  ; 
Bohton  y.  Oliver^  10  Q.  B.  704 ;  16  L.  J. 
Q.  B.  437. 

(y)  Biihop  T.  Bowe^  3  M.  &  S.  362 ; 
Swinyard  ▼.  Bowes,  5  M.  &  S.  62 ; 
Hearse's  claim,  L.  R.  8  Eq.  506. 

(z)  Everett  v.  Collins,  2  Camp.  515; 
BottomUy  v.  Nuttall,  5  C.  B.  N.  S.  122  ; 
28  L.  J.  C.  P.  110;  Keayr.  Fenwick,  1 
C.  P.  D.  745. 

{a)  Brown  v.  WattSf  1  Taunt.  363; 
Cfundy  v.  Marriott,  I  B.  &  Ad.  696; 
Bell  y.  Buckley,  11  Ex.  631 ;  25  L.  J.  Ex. 


163. 

(b)  Smart  v.  Nbkes,  6  Man.  &  a.  911 ; 
13  L.  J.  C.  P.  79. 

(e)  Hansard  v.  Robinson,  7  B.  &  C.  90  ; 
Ramta  v.  Crowe,  1  Ex.  167  ;  16  L.  J.  Ex. 
280;  Croioe  v.  Clay,  9  Ex.  604;  23 
L.  J.  Ex.  150. 

(rf)  Kenyon,  C.  J.,  JTarwicke  ▼.  Noakes, 
Peake,  67. 

{e)  See  ante,  p.  581. 

If)  Widders  r.  Gorton,  1  C.  B.  N.  S. 
576 ;  26  L.  J.  C.  P.  165. 

(^)  Alderson  v.  Langdale,  3  B.  &  Ad. 
663  ;  1  L.  J.  K.  B.  273. 
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bill  and  has  no  remedies  over,  the  creditor  may  resort  to  his  original 
claim,  notwithstanding  the  alteration,  after  the  extended  credit  has 
expired  (A). 


Payment  by 

banker's 

cheque. 


Presentment 
of  cheqae. 


Upon  the  above  principles  the  giving  of  a  cheque  on  a  banker, 
whether  payable  to  bearer  or  to  order,  if  accepted  on  account  of  a 
debt  is  equivalent  to  payment  and  suspends  the  remedy,  until 
the  cheque  has  been  presented  for  payment  and  dishonoured  (t). 
And  it  is  primd  facie  proof  of  payment  without  evidence  that  it  was 
honoured  (k).  But  a  creditor  taking  a  cheque  in  preference  to  cash 
does  not  preclude  himself  from  resorting  to  his  original  claim  upon 
dishonour  of  the  cheque  (/).  If  the  debtor  stops  a  cheque  which 
he  has  given  in  payment,  the  debt  and  remedies  are  revived  (m) ; 
but  he  is  not  bound  to  stop  a  cheque  for  the  benefit  of  third  parties, 
nor  does  he  incur  any  liability  to  third  parties  by  countermanding 
a  direction  to  stop  payment  (w).  An  agent  is  not  in  general 
justified  in  accepting  a  cheque  on  behalf  of  his  principal  in  lieu  of 
a  payment  in  cash,  unless  he  has  authority  to  do  so  (o).  But  a 
cheque  payable  to  an  order  given  to  an  agent  authorised  to  receive 
payment,  though  not  authorised  to  indorse  cheques,  which  was  paid 
by  the  banker  to  his  imauthonsed  indorsement,  was  held  to  operate 
as  payment,  because  the  banker  under  such  circumstances  is  not 
responsible  for  the  genuineness  of  the  indorsement  (p). 

A  creditor  who  takes  a  cheque  may  present  it  for  payment  at 
any  time,  until  it  is  barred  by  the  Statute  of  Limitations ;  but 
after  a  reasonable  time  for  presenting  it  has  elapsed,  he  holds  it  at 
his  own  risk  against  the  failure  of  the  banker ;  and  if  the  money  is 
lost  through  that  fsdlure,  the  drawer  to  that  extent  is  discharged, 
the  holder  becoming  creditor  of  the  banker  to  the  same  extent  (q). 


(A)  Atkinson  v.  ffatcdott,  2  A.  &  E. 
628  ;  4  L.  J.  E.  B.  86. 

(0  Houffh  V.  May,  4  A.  &  E.  964 ;  6 
L.  J.  K.  B.  186;  Johnston  v.  Boyes, 
(1899)  2  Ch.  73;  68  L.  J.  0.  426; 
Chariest.  Blaekicell,  2  C.  P.  D.  161  ;  46 
L.  J.  C.  P.  368.  See  Stetcart  v.  Cawse, 
6  C.  B.  N.  S.  737  ;  28  L.  J.  C.  P.  193. 

Ik)  Carmarthefi  Ry.  v.  Manchester  ^  M. 
By.,  L.  R.  8  O.  P.  685  ;  42  L.  J.  C.  P. 
262  ;  see  Mouniford v.  Harper,  16  M.  &W. 
826;  16  L.J.  Ex.  184. 

(0  Everett  v.  CoUitu,  2  Camp.  515; 
Bayley,  J.,  Smith  ▼.  Ferrand,  7  B.  &  C. 
26 ;  per  eur.  Bridges  v.  Garrett,  L.  R.  6 
C.  P.  464;  39L.  J.  C.  P.  251. 


(m)  Cohen  r.  Male,  3  Q.  B.  D.  371 ; 
47li.  J.  Q.  B.  496. 

(n)  Ex  p.  Biehdale,  19  G.  D.  409 ;  61 
L.  J.  C.  462 ;  Benee  v.  Shearman,  (1898) 
2  Ch.  682 ;  67  L.  J.  C.  613. 

(o)  Fapey.  JFestacott,  (1894)  1  Q.  B. 
272 ;  63  L.  J.  Q.  B.  222 ;  Johnston  v. 
Boyes,  supra, 

{p)  Charles  y.  Blackwell,  supra, 

(q)  Bills  of  Exchange  Act,  1882,  s.  74  ; 
Bobinson  v.  Mawksford,  9  Q.  B.  62 ;  16 
L.  J.  Q.  B.  377  ;  Laws  ▼.  Band,  3  C.  B. 
N.  S.  442;  27  L.  J.  C.  P.  76.  See 
Hopkins  v.  Ware,  L.  R.  4  Ex.  268 ;  38 
L.  J.  Ex.  147. 
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The  reasonable  time  for  presenting  a  cheque  is  by  general  oustom  Ohap.  TII. 
within  the  next  day  after  receiving  it,  if  payable  at  the  same  place 
where  received,  and  whether  presented  in  person  or  through  a 
banker ;  if  payable  at  a  distance  another  day  is  allowed  for  trans- 
mission by  post,  and  the  banker  or  agent  to  whom  it  is  transmitted 
is  allowed  the  next  day  after  receiving  it(r).  The  same  rule 
applies  as  between  the  customer  and  the  banker  as  to  cheques  sent 
for  collection  («).  The  time  for  presenting  foreign  cheques  is 
settled  by  the  custom  of  bankers  {t).  The  acceptance  of  a  bill 
"  payable  at  a  banker's,"  unless  expressly  stated  to  be  not  payable 
elsewhere,  is  not  similarly  restricted  in  time  for  presentment; 
being  payable  by  the  acceptor  without  presentment  or  demand  («). 


By  the  Companies  Act,  1867,  s.  25, "  every  share  in  any  com-  Payment  of 
pany  shall  be  deemed  and  taken  to  have  been  issued  and  to  be  ****"■  ^ . 

*      •^  .  oompany  in 

held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash ;  cash, 
unless  the  same  shall  have  been  otherwise  determined  by  a  contract 
duly  made  in  writing,  and  filed  with  the  registrar  of  joint  stock 
companies  at  or  before  the  issue  of  such  shares."  This  provision 
has  recently  been  repealed  by  the  Companies  Act,  1900,  which  has 
substituted  provisions  for  the  disclosure  in  the  prospectus  that 
shares  are  to  be  issued  as  fuUy  or  partly  paid  up  otherwise  than  in 
cash  or  as  the  consideration  for  property  acquired  by  the  com- 
pany (x).  Under  the  repealed  section  whatever  would  be  equiva- 
lent in  law  to  a  payment  in  money,  and  would  support  a  plea  of 
payment  in  an  action  for  calls  upon  the  shares,  was  a  sufficient 
payment  in  cash  ;  but  matter  of  accord  and  satisfaction  that  could 
not  be  properly  pleaded  as  payment  was  not  sufficient  (y). — ^A  state-  Set-off  in 
ment  of  account  with  a  company  in  which  a  debt  due  and  payable  *°^'"^*« 
by  the  company  to  the  shareholder  was  set  off  against  calls  then  due 
and  payable  upon  the  shares  was  equivalent  to  payment  in  cash  (z) : 
as  an  agreed  set-off  of  the  purchase-money  of  land  sold  to  the  com- 


(r)  Boddington  r.  Sehlmcker,  4  B.  &  Ad. 
752  ;  2  L.  J.  K.  B.  138 ;  Alezander  r. 
Burehfield,  7  Man.  &  G.  1061 ;  11  L.  J. 
C.  P.  253  ;  BaiUy  t.  Bodenham,  16  C.  B. 
N.  S.  288 ;  33  L.  J.  C.  P.  252. 

(«)  Moule  T.  Browtif  4  Bing.  N.  C. 
266  ;  7  L.  J.  C.  P.  Ill  ;  Hare  v.  Hentf/, 
10  C.  B.  N.  S.  65  ;  SO  L.  J.  C.  P.  302  ; 
J^^deaux  y.  Criddle,  L.  B.  4  Q.  B.  455  ; 
38  L.  J.  Q.  B.  232. 

{t)  Bills    of    Exchange   Act,    1882, 


8.  74  (2) ;  Seytcood  v.  Pickering^  L.  B.  9 
Q.  B.  428 ;  43  L.  J.  Q.  B.  145. 

(f<)  Bills  of  Exchange  Act,  1882,  as.  19, 
52,  54.     See  ante^  p.  605. 

(x)  Companies  Act,  1900,  s.  10. 

(y)  FothergilVt  ease,  L.  B.  8  Ch.  270 ; 
42  L.  J.  G.  481 ;  Sparge!'*  ease,  L.  B.  8 
Ch.  407  ;  42  L.  J.  C.  488. 

(z)  Ex  p.  BetUUy,  12  C.  D.  850 ;  49 
L.  J.  C.  240. 
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Past  IV. 


Future 
set-ofl. 


Shares  issued 
at  discount  or 
as  paid-up. 


Receipt  as 
eyidence  of 
payment. 


pany  (a) ;  or  the  agreed  price  of  a  business  sold  (b) ;  or  by  agreeing 
to  set  off  a  present  debt  (c) ;  or  by  agreeing  to  pay  off  creditors 
of  the  company  with  the  money  due  for  the  calls  instead  of 
paying  it  direct  to  the  company  (rf). — An  agreement  to  take  shares 
as  pajonent  in  advance  for  goods  agreed  to  be  supplied  to  order  (e) ; 
or  by  agreeing  to  set  off  the  amount  due  on  a  current  debenture 
before  it  was  payable  (/) ;  or  an  executory  agreement  to  pay  future 
calls  out  of  a  debt  accruing  due  from  the  company,  was  not  equiva- 
lent to  payment  in  cash  {g). — Shares  issued  at  a  discount  are 
admittedly  not  paid  wholly  in  cash ;  and  the  registration  of  a  con- 
tract to  take  such  shares  did  not  exonerate  them  from  full  payment 
as  against  creditors  (A).  But  if  a  company  gave  a  certificate  that 
shares  were  fully  or  partly  paid,  a  bond  fide  allottee  or  transferee, 
without  notice  of  facts  showing  that  the  statement  in  the  certificate 
was  wrong,  might  repudiate  the  shares  as  against  the  liquidator  in 
a  winding  up  of  the  company  (i).  And  the  right  of  the  liquidator 
to  call  up  the  full  amount  unpaid  on  shares  supersedes  any  contract 
with  the  company  as  to  the  time  and  mode  of  payment  {k), 

A  written  receipt  or  admission  of  payment  by  the  creditor  is 
primA  facte  evidence  against  him,  but  not  conclusive  unless  under 
seal ;  and  it  is  competent  for  him  to  adduce  evidence  to  contradict 
or  explain  it,  or  to  prove  payment  notwithstanding  a  written 
receipt  (/).  "A  receipt  is  an  admission  only,  and  the  general  rule 
is,  that  an  adnussion,  though  evidence  against  the  person  who  made 
it  and  those  claiming  under  him  is  not  conclusive  evidence,  except 
as  to  the  person  who  may  have  been  induced  by  it  to  alter  his  con- 
dition "  (m).  A  general  receipt  indorsed  upon  a  bill  of  exchange 
is  primd  facie  evidence  of  discharge  of  the  bill ;  but  it  may  be 
shown  that  the  payment  was  made  in  negotiation  of  it  (n).    A 


(a)  Be Barrouf'ik'IUmdu  Co,yl4  0.  D. 
4001;  MeBritUhFanMrs'  Go,,  48  li.  J.  C. 
66. 

(b)  CoaWt  eate,  L.  R.  17  Eq.  169 ;  43 
Li.  J.  0.  538. 

(c)  R$  Jones  Lloyd  ^  Co.,  41  C.  D. 
169  ;  68  L.  J.  C.  682. 

id)  RamwelVa  easey  60  L.  J.  C.  827. 

\e)  ElkingtonU  ease^  L.  R.  2  Ch.  611 ; 
86  Ij.  J.  C.  693 ;  PeUatfe  eaee,  L.  R.  2 
Ch.  627 ;  36  L.  J.  C.  613. 

(/)  HabershonU  ease,  L.  R.  6  Eq.  286. 

Q)  KenVs  case,  39  C.  D.  259;  67 
L.  J.  C.  977 ;  see  Be  Jones  Lloyd  %  Co,, 
41  CD.  169;  68  L.  J.  C.  682. 

{h)  Ooreyum  Gold  Co,  y.  Boper,  (1892) 
A.  0.  126  ;  61  L.  J.  C.  887. 


(•)  Burkinshato  r.  NieoUs,  3  Ap.  Ca. 
1004  ;  48  L.  J.  C.  179  ;  Bloomenthal  v. 
Ford,  (1897)  A.  C.  166;  66  L.  J.  C. 
262  ;  Markham  and  Darter* s  ease,  (1899) 
1  Ch.  414  ;  68  L.  J.  C.  724. 

(*)  Be  Cordova  Gold  Co.,  (1891)  2  Ch. 
580;  60  L.J.  C.  701. 

(/)  Jacob  Y.  Lindsay,  1  East,  460  ; 
Skaife  v.  Jackson,  3  B.  &  C.  421  ;  Farrar 
V.  Hutchinson,  9  A.  &  E.  641 ;  8  L.  J. 
Q.  B.  107. 

(w)  Fer  cur.  Graves  v.  Key,  3  B.  &  Ad. 
318 ;  J^e  r.  Lancashire  f  Torks.  By., 
L.  R.  6  Ch.  634. 

(w)  Graves  v.  Key,  supra  ;  Fhillips  y. 
Warren,  14  M.  &  W.  379 ;  14  L.  J.  Ex. 
280. 
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receipt  given  under  a  composition  with  creditors,  expressed  to  be  in    Chap.  VII. 
absolute  discharge  of  the  debt,  may  be  explained  by  the  terms  of 
the  composition,  as  given  for  payment  in  promissory  notes,  which 
operate  in  conditional  payment  only  until  paid(o). — A  receipt  Gratuitoua 
may  be  shown  to  have  been  given  in  gratuitous  discharge  of  the 
debt  without  any  money  passing,  in  order  to  rebut  the  admission  of 
payment  {p).     But  a  receipt  for  interest  due  upon  a  loan  of  money 
presented  by  way  of  gift  to  the  borrower,  who  was  ready  and 
willing  to  pay,  was  held  to  be  a  sufficient  payment  to  take  the  debt 
out  of  the  Statute  of  Limitations  (q). — ^A  receipt  purporting  to  be  Fiotitioua 
for  the  price  of  goods  sold  may  be  explained  by  showing  that  the  '^^^P  • 
sale  was  fictitiously  made  for  the  purpose  of  protecting  the  pro- 
perty from  the  creditors  of  the  pretended  seller;  who  therefore 
might  recover  back  the  goods  from  the  pretended  buyer  (r).     A 
receipt  purporting  to  be  for  the  price  of  goods  sold,  but  which  are 
in  fact  left  in  the  possession  of  the  seller,  may  evidence  a  trans- 
action within  the  Bills  of  Sale  Act,  and  requite  registration  as  a 
bill  of  sale  (s). 

A  receipt  or  admission  of  payment  is  not  evidence  against  a  third  Effect  of 
party  where  it  is  sought  to  charge  him  with  the  money  expressed  ^^l^i^ 
to  be  paid ;  but  it  may  be  admissible  in  connection  with  other  cir- 
cumstances to  prove  the  payment  (t).  Nor  can  a  third  party  who 
is  responsible  for  the  debt,  as  surety  or  otherwise,  take  the  benefit 
of  a  receipt  given  to  the  debtor  as  concluding  the  creditor ;  who 
may  expledn  the  receipt  as  applying  to  the  personal  liability  of  the 
debtor  only  (w). — But  a  receipt  may  be  conclusive  in  favour  of  a 
third  party  who  acts  upon  the  faith  of  it ;  as  if  the  creditor  gives 
a  receipt  to  an  agent  of  the  debtor,  upon  the  faith  of  which  the 
debtor  pays  or  settles  with  his  agent  (x).  In  marine  insurance  the 
underwriter  accepts  the  broker  as  his  debtor  and  acknowledges  the 
receipt  of  the  premium  in  the  policy ;  the  assured  is  then  entitled 
to  pay  the  broker  upon  the  faith  of  that  receipt;  though  as  between 


(o)  Edwards  v.  Haneher^  1  O.  P.  D.  49  L.  J.  Ex.  1 ;  Manchester  Ry,  r.  North 

111.  Wagm  Co,y  13  Ap.  Ca.  554 ;  Beekett  v. 

(»)  Faster  v.  Daviher,  6  Ex.  839;  20  Tower  AueU  Co.,  {\%^\)  1  Q.  B.  638; 

L.X  Ex.  385.  60  L.  J.  Q.  B.  493. 


36 


/Nwi          1/-X      TTiftT?      ICO  (0  Carmarthen  Ry.  v.  Manchester  Ry.. 

(£)  JfodjT  r.Maber,  L.  R.  2  Ex.  153 ;  l.  R.  8  C.  P.  685  ;  42  L.  J.  C.  P.  262. 

Li.  J .  i!^.  70.  .J  ^^^   g^^^  5  Q  jy  4g .  4g  L  J.  B. 

(r)  Bowes  v.  Foster,  2  H.  &  N.  779 ;  65.     See  Re  K  W.  A.,  (1901)  2  K.  B. 

27  L.  J.  Ex.  262 ;  see  Taylor  r.  Bowers,  642 ;  70  L.  J.  Q.  B.  810. 

1  Q.  B.  D.  291 ;  46  L.  J.  Q.  B.  39.  (^)   Wyatt  v.  Hertford,  3  East,  147. 

(«)  Woodgate  v.  Godfrey,  5  Ex.  D.  24 ;  See  anie,  p.  330. 
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Receipt 
stanop. 


Receipt 
imder  seal. 


the  broker  and  the  underwriter  the  receipt  may  be  disputed  (y). 
And  the  receipt  in  the  policy  is  conclusive  evidence  in  an  action 
by  the  assured  against  the  underwriter  for  a  return  of  the  premium 
upon  a  failure  of  the  policy  (a). 

By  the  Stamp  Act,  1891,  "  a  receipt  given  for  or  upon  the  pay- 
ment of  money  amounting  to  21,  or  upwards  "  is  charged  with  a 
stamp  duty  of  Ic?.,  with  the  exemptions  therein  specified  {a).  By 
sect.  101  (1),  the  term  "  receipt "  is  defined  as  any  writing  where- 
by any  money  or  any  bill  or  note  for  money  is  acknowledged  to 
have  been  received,  deposited  or  paid,  or  whereby  any  debt  or 
demand  is  acknowledged  to  have  been  settled,  satisfied  or  dis- 
charged, whether  signed  or  not  (A).  By  sect.  103,  a  person  who 
gives  a  receipt  liable  to  duty  and  not  duly  stamped,  or  refuses  to 
give  a  receipt  duly  stamped,  or  separates  or  divides  the  amount 
with  intent  to  evade  the  duty  is  liable  to  a  penalty.  And  by  force 
of  the  general  enactment  of  sect.  17,  a  receipt  liable  to  the  duty 
"  cannot  be  pleaded,  or  given  in  evidence,  or  admitted  to  be  good, 
useful  or  available  in  law  or  in  equity,  unless  it  is  duly  stamped." 
But  payment  may  be  proved  by  other  evidence,  although  a  receipt 
was  given  in  writing ;  and  an  unstamped  receipt  may  be  used  to 
refresh  the  memory  of  a  witness  as  to  the  payment  (c).  A  docu- 
ment in  form  of  a  receipt,  though  not  admissible  as  evidence  of 
payment,  for  want  of  a  stamp,  may  be  admitted  to  prove  a  col- 
lateral matter  ((/).  But  a  promissory  note  which  is  insufficiently 
stamped  is  not  admissible  as  evidence  of  receipt  of  money  by  the 
maker  (e). 

A  receipt  or  acknowledgment  of  payment  made  under  seal 
operates  at  common  law  in  estoppel  between  the  parties,  and  is 
conclusive  according  to  the  terms  of  the  deed ;  but  it  may  be 
explained  and  set  aside  upon  equitable  terms  in  cases  of  mistake  or 
fraud  (/).  And  evidence  is  admissible  in  equity  to  show  that  the 
consideration  stated  in  a  deed  was  not  in  fact  paid,  notwithstand- 


(y)  F^  cur.  Jenkins  v.  Powers  6  M.  &  S. 
287  ;  Firtj  T.  Bell,  3  Taunt.  493  ;  Fower 
V.  BtOcher,  10  B.  &  O.  329. 

(z)  Bahell  v.  Mair,  1  Camp.  532.  See 
De  Gaminde  v.  Figou,  4  Taunt.  246. 

{a)  54  &  65  Vict.  c.  39,  sohediile,  tit. 
"Receipt." 

{b)  See  Zivinff stone  v.  Whiting ,  15 
Q.  B.  722  ;  19  L.  J.  Q.  B.  528 ;  Feg.  r. 
Overton,  23  L.  J.  M.  C.  29. 

{c)  Jacob  T.  Lindsay,  1  East,  460; 
Maugham  v.  Hubbard,  8  B.  &  C.   14 ; 


Singleton  y.  Barrett,  2  C.  &  J.  368  ;  1 
L.  J.  Ex.  134. 

(rf)  Matherson  r.  Boss,  2  H.  L.  C.  286 ; 
9  £.  R.  1101  ;  Evans  r.  Frothero,  1 
D.  M.  &  G.  672. 

(e)  Ashling  v.  Boon,  (1891)  1  Ch.  668 ; 
60  L.  J.  C.  306. 

(/)  Lampon  r.  Corke,  6  B.  &  Aid.  606 ; 
Baker  r.  Dewey,  1  B.  &  O.  704  ;  Bottrell 
V.  Summers,  2  Y.  &  J.  407  ;  Harding  v. 
Ambler,  3  M.  &  W.  279 ;  7  L.  J.  Ex. 
132.  QeeBsxr. Seammonden,ZT. R,47i, 
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ing  a  formal  aoknowledgment  of  payment  and  a  release  contained  Chap.  VII. 
in  the  deed  (g).  And  at  law  it  might  be  shown  that  payment  was 
made  by  cheque  which  was  subsequently  dishonoured  (A).  Evi- 
dence is  also  admissible  of  a  collateral  agreement  to  take  payment 
in  goods  to  be  delivered  or  services  to  be  rendered ;  such  evidence 
being  consistent  with  the  deed  (i). — The  receipt  usually  indorsed  Eeoeipt 
upon  a  deed,  not  being  executed  as  part  of  the  deed,  did  not  ^^'*®^*^ 
operate  in  estoppel ;  it  was  merely  an  admission  in  writing,  and  was 
prim4L  facie  evidence  of  payment  {k).  But  as  regards  third  parties 
accepting  the  title  to  property  upon  the  faith  of  such  receipt,  it 
operated  as  a  binding  representation  that  the  money  had  been 
paid  (/).  And  on  the  other  hand  the  abseiice  of,  or  any  apparent 
irregularity  in  the  indorsed  receipt  was  held  to  operate  in  equity  as 
constructive  notice  to  a  purchaser  that  the  money  had  not  been 
paid,  or,  at  least,  to  impose  upon  him  the  duty  of  inquiry  (w). 
The  Conveyancing  Act,  1881,  s.  54,  now  enacts,  as  to  deeds  executed 
after  the  commencement  of  the  Act,  that  "  a  receipt  for  considera- 
tion money  in  the  body  of  a  deed  shall  be  a  suflScient  discharge 
for  the  same,  without  any  receipt  being  indorsed  on  the  deed  " ; 
and  by  sect.  55,  shall,  in  favour  of  a  subsequent  purchaser  without 
notice  to  the  contrary,  be  sufficient  evidence  of  the  payment. 
Where  the  deed  does  not  contain  an  acknowledgment  of  the  con- 
sideration money,  nor  a  receipt  indorsed  therefor,  and  there  is  no 
evidence  of  any  vendor's  lien  for  unpaid  purchase-money,  a  subse- 
quent purchaser  can  only  be  furnished  with  evidence  that  the  con- 
sideration money  was  in  fact  paid  at  his  own  expense  (n). 

Payment  in  satisfaction  made  to  one  of  joint  creditors  discharges  Payment  to 
the  debt  at  law  against  all ;  by  the  rule  of  law  that  joint  creditors  j^i^ 
miist  join  in  suing,  and  if  one  of  co-plaintiffs  is  barred  he  cannot 
recover  jointly  with  the  others  in  rescission  of  his  own  act  (o).    Nor, 
after  the  death  of  the  creditor  who  has  accepted  payment,  do  the 
surviving  joint  creditors  become  entitled  to  sue  (/>).     But  in  equity 


{a)  Wilson  v.  Keating,  4  D.  &  J.  688 ; 
28  L.  J.  C.  895. 

ih)  Deverell  v.  fThitmarsh,  5  Jur.  963. 

(t)  Baker  v.  Dewey,  supra;  Smith  v. 
Battatns,  26  L.  J.  Ex.  232  ;  see  ante, 
p.  631. 

(k)  Lampon  r.  Corke,  supra. 

(/)  Bice  V.  Bice,  2  Drew.  73 ;  23 
L.  J.  C.  291  ;  Hunter  v.  Walters,  L.  R. 
7  Ch.  75  ;  41  L.  J.  C.  176  ;  Biekerton  v. 
Walker,  31  C.  D.  161  ;  66  L.  J.  C.  227. 

L. 


(m)  Kennedy  v.  Green,  3  M.  &  K.  716. 

(«)  Be  Scott  and  Alvarez,  64  L.  J.  O. 
378,  n.  The  point  is  not  noticed  in  the 
report,  (1895)  1  Ch.  696. 

(o)  Wallace  v.  Kelsall,  7  M.  &  VT. 
264;  10  L.  J.  Ex.  12.  See  Powell  r. 
Brodkurst,  (1901)  2  Ch.  160  ;  70  L.  J.  C. 
687. 

{p)  Husband  v.  Davis,  10  C.  B.  646 ; 
20  L.  J.  C.  P.  118. 

TT 
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Joint 
accounts. 


Payment  by 
joint  debtors. 


creditors  of  the  same  debt  are  presumptively  interested  severally, 
as  tenants  in  common  ;  and  payment  to  one  satisfies  him  only  in 
respect  of  his  share  (q).  And  in  the  case  of  partnership  debts  if 
the  debtor  knew  that  the  partner  to  whom  he  paid  had  no  authority 
to  jeoeive  payment,  or  if  he  knew  the  payment  to  be  otherwise 
irregular,  as  by  setting  off  a  separate  debt  of  that  partner,  the  pay- 
ment would  not  be  valid  beyond  the  share  of  the  latter,  and  the 
others  might  recover  their  shares  of  the  debt  (r).  Joint  creditors 
suing  for  a  debt  are  not  concluded  by  a  receipt  given  by  one  of 
them,  and  may  prove  that  it  was  given  in  fraud  of  the  others,  and 
that  no  money  was  paid  {ft).  A  joint  receipt  presumptively  charges 
all ;  but  it  may  be  shown  that  one  only  received  the  money  in  order 
to  charge  him  with  it  and  to  discharge  the  others  {t). — Under  a 
joint  account  clause,  declaring  that  the  parties  are  entitled  to  the 
money  jointly,  the  receipt  of  the  survivors  or  survivor  is  a  dis- 
charge, notwithstanding  notice  to  the  payer  of  a  severance  of  the 
joint  account ;  but  the  several  interests  of  the  parties  inter  se  are 
not  affected  by  the  clause  (w). — In  the  case  of  money  paid  in  to  a 
bank  upon  a  joint  account,  it  is  generally  implied  from  the  purpose 
of  such  an  account  and  the  relation  between  banker  and  customer, 
that  it  shall  not  be  withdrawn  without  the  joint  order  of  all ;  and 
the  banker  who  pays  to  one  only  remains  liable  in  equity  as  for  a 
breach  of  trust  (x). 

Payment  by  one  of  co-debtors  or  co-contractors,  whether  liable 
jointly  only,  or  jointly  and  severally,  for  the  same  debt  or  liability, 
discharges  all  and  may  be  pleaded  as  payment  by  any  of  them. 
Thus  a  payment  by  any  one  of  the  makers  of  a  joint  and  several 
promissory  note  operates  in  discharge  of  the  note  as  against  all 
jointly  and  severally  (y).  Where  the  payment  made  by  one  of  two 
joint  and  several  makers  of  a  note  was  afterwards  avoided  in  bank- 
ruptcy as  a  fraudulent  preference  and  the  money  returned,  it 


(q)  Steeds  v.  Sifedf,  22  Q.  B.  D.  637 ; 
68  L.  J.  Q.  B.  302.  See  Fotcell  v. 
Brodhursty  mpra. 

(*■)  Gordon  v.  Ellis,  7  Man.  &  G.  607  ; 
2  C.  B.  821  ;  16  L.  J.  C.  P.  178 ;  Purey 
V.  Fynncy,  L.  R.  12  Eq.  69  ;  40  L.  J.  C. 
404. 

(*)  Skaife  v.  Jacksoft,  3  B.  &  C.  421 ; 
Fnrrar  v.  ITutehitisoft,  9  A.  &  E.  641  ;  8 
L.  J.  Q.  B.  107. 

(t)  iStraton  v.  Rastall,  2  T.  R.  366; 
Westley  v.  Clarke,  1  Eden,  357  ;  see 
Uricev,  iStokrsy  11  Ve«.  319. 


(m)  Conveyanoinff  Act,  1881,  s.  61 ; 
Jte  Jackson,  34  C.  D.  732 ;  66  L.  J.  C. 
693  ;  He  Parker  and  Beech,  56  L.  J.  0. 
368.  See  Be  Sehus,  (1901)  1  Ch.  921  ; 
70  L.  J.  O.  402. 

{x)  Maule,  J.,  Husband  v.  Davis,  10 
C.  B.  646 ;  20  L.  J.  C.  P.  118;  Camp- 
bell, C.  J.,  Brandon  v.  iScotf,  7  E.  &  B. 
23t;  26  L.J.  Q.  B.  163. 

(w)  Beaumont  v.  Greathead,  2  C.  B. 
494;  15  L.  J.  C.  P.  130;  Tkwne  v. 
Smith,  10  C.  B.  659  ;  20  L.  J.  C.  P.  71  ; 
see  nnte,  p.  299. 
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was  held  that  the  other  maker,  though  a  surety  only,  was  not  Chap.  VII. 
discharged  (s).  Part  payment  by  one,  though  accepted  in  satis- 
faction of  an  action  against  him  for  the  debt,  operates  only  as 
payment  j^ro  tanto  in  an  action  against  a  co-debtor  {a),  A  receipt 
in  full  given  to  one  of  joint  debtors  or  partners  may  be  explained 
by  the  circumstances  as  a  settlement  of  the  claim  against  him  only, 
leaving  the  claim  against  the  others  unsatisfied  {b). 

It  is  a  general  rule  of  equity  that  a  debtor,  having  notice  of  a  Payment  to 
trust  affecting  the  money,  cannot  discharge  himself  by  a  mere  pay-  p  ^^  ^  .  ^ 
ment  to  the  trustee,  but  is  bound  to  see  that  the  money  reaches  the  receipts, 
beneficiaries  declared  by  the  trust  and  to  obtain  their  receipts.  But 
the  trustee  may  be  expressly  or  impliedly  invested  by  the  trust 
with  power  to  give  receipts  discharging  the  debtor  from  the  obliga- 
tion of  seeing  to  the  application  of  the  money;  and  the  beneficiaries 
can  then  claim  only  subject  to  the  receipts  given  by  the  trustee, 
which,  if  in  strict  conformity  with  the  power,  discharge  the 
debtor (c).  Now  by  the  Conveyancing  Act,  1881,  s.  36,  "the 
receipt  in  writing  of  any  trustee  for  any  money  payable  to  him 
under  any  trust  or  power  shall  be  a  suflScient  discharge,  and  shall 
effectually  exonerate  the  person  paying  the  same  from  seeing  to  the 
application  thereof " ;  and  the  section  applies  to  trusts  created 
before  or  after  the  commencement  of  the  Act. — Payment  to  one  of 
joint  trustees  is  not  a  discharge ;  nor  is  pajTuent  to  one  trustee 
with  the  authority  of  the  others;  the  object  of  appointing  several 
trustees  beipg  that  the  money  shall  not  get  into  the  hands  of  one 
alone  {d).  An  agent  receiving  money  from  or  on  behalf  of  joint 
trustees  is  not  discharged  by  payment  to  and  a  receipt  given  by 
one  of  them  only  (e).  Payment  of  purchase-money  on  the  joint 
receipt  of  trustees  of  a  mortgage  was  held  good  without  apportion- 
ing the  money  to  the  several  shares  in  which  they  held  the  mortgage 
debt  (/). — Payment  to  one  of  several  executors  or  administrators  Payment  to 

executor. 

(2)  Petty  T,  Cookej  L.  R.  6  Q.  B.  790 ;      iee  Carlyon  y.  Truscott,  L.  R.  20  Eq. 
40  L.  J.  Q.  B.  281.  348 ;  44  L.  J.  C.  186. 

q'b  ^5^        '  8  A.  &  E.  90  ;  7  L.  J.      ^^)^^^  ^,,^  ^'^    ^^  24  C.  D.  387  ; 

*(*)\Erp.  ^orf,6C.D.46;  46L.J.B.  ^'^Jl' l'^' ^l^\       ^     „ 

65.    See  ifof  ^.  W.  A.,  (1901)  2  K.  B.  W  ^^  v.  Sankey,  L.  R.  15  Eq.  204  ; 

642  ;  70  L.  J.  K.  B.  810.  Maynm  v.  Queensland  Bk. ,  37  C.  D.  466  ; 

(<r)  Elliot  V.  Merritman,  Bam.   78 ;  2  ^7  L.  J.  C.  413. 

Atk.  41 ;  2  Wh.  &  t.  L.  C.  896 ;  Forbee  (/)  Re  Parker  and  Beech,  66  L.  J.  C, 

V.  Peacock,  1  PhU.  717  ;  15  L.  J.  C.  31 ;  358. 
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PabtIV.  of  a  debt  due  to  the  estate  discharges  the  debtor,  because  each 
executor  or  administrator  has  a  separate  authority  to  collect  and 
receive  the  debts  (g).  They  have  severally  an  absolute  power  of 
selling  the  personal  estate  for  the  purposes  of  administration  and 
therefore  can  give  receipts  to  a  purchaser,  who  is  not  bound  to  see 
to  the  application  of  the  purchase-money  (A).  Executors  after 
paying  all  debts  are  in  the  position  of  trustees,  and  their  power  of 
giving  receipts  are  restricted  accordingly;  but  debtors  are  not 
thereby  affected  without  notice  that  the  debts  are  paid  (i). 


Payment  to 
agent. 


Payment  to  an  agent  authorised  by  the  creditor  to  receive  pay- 
ment dischEu:ges  the  debt;  and  the  debtor  is  not  responsible  for  the 
agent  paying  over  the  money  (k).  And  after  the  agent  has  paid 
over  or  accounted  for  the  money  to  his  principal,  no  claim  can  be 
made  against  him  to  recover  it  back  by  reason  of  failure  of  con- 
sideration or  other  invalidity  in  the  payment  as  against  the 
principal  (/).  Payment  to  a  solicitor  or  agent  of  trustees  is,  in 
general,  no  discharge;  but  the  Trustee  Act,  1893,  s.  17,  enables  a 
trustee  to  appoint  agents  to  receive  payment  of  money  in  the 
manner  there  provided.  A  solicitor  or  other  agent  employed  by 
trustees  about  the  trust  property  is  answerable  only  to  his 
principals,  unless  he  has  notice  that  they  are  acting  in  breach  of 
trust,  when  he  becomes  answerable  to  the  beneficiaries  (w). — An 
authority  to  receive  payment  presumptively  authorises  payment  in 
money  only  («) ;  and  the  debtor  is  not  discharged  by  giving  a  bill 
of  exchange  or  promissory  note,  or  other  mere  security  (o),  or  by 
delivering  goods  to  the  agent  as  payment  (jo),  without  a  special 
authority  to  take  payment  in  that  form.  Authority  to  take  pay- 
ment by  a  bill  drawn  upon  the  debtor  does  not  authorise  a  bill 
drawn  payable  to  the  order  of  the  agent,  which  enables  him  to 
negotiate  the  bill  and  obtedn  the  money  for  his  own  use  (q).    An 


{ff)  Sheppaid's  Tonch.  484 ;  Hard- 
-wioke,  L.  0.,  Can  v.  Hmdy  3  Atk.  695  ; 
Jacotnb  y.  ffancocd,  2  Yes.  sen.  265. 

(h)  Elliot  v.  Merryman,  Bam.  78;  2 
Atk.  41 ;  2  Wh.  &  T.  L.  C.  896. 

(i)  Charlton  y.  Durham,  L.  R.  4  Oh. 
433 ;  38  L.  J.  0.  183 ;  Lee  v.  Sankey, 
tupra, 

{k)  See  ante,  pp.  340,  347. 

(/)  Holland  v.  Russell,  4  B.  &  S.  14 ; 
32  L.  J.  Q.  B.  297  ;  see  Cox  v.  Prentice, 
3  If .  &  S.  344 ;  Bamfordv.  Shuttletcorth, 
11  A.  &  E.  926 ;  miliamt  y.  Deacon,  4 
Ex.  397. 


(m)  Att.'Gtn.  y.  Leicester,  7  Beay. 
176;  Maw  y.  Fearsofi,  28  Beay.  196; 
Hardy  y.  Caley,  33  Beay.  365.  See 
BHnsden  y.  miliams,  (1894)  3  Oh.  186 ; 
63  L.  J.  0.  713. 

•  (»)  Fapir.  Westacott,  (1894)  1  Q.  B. 
272 ;  63  L.  J.  Q.  B.  222 ;  Johnston  y. 
Boyes,  (1899)  2  Ch.  73  ;  68  L.  J.  C.  426. 

(o)  Williams  v.  Evans,  L.  R.  1  Q.  B. 
362;  36  L.J.  Q.  B.  111. 

{p)  Howard  y.  Chapman,  4  0.  &  P. 
608. 

{q)  Hogarth  Y.  Wherly,  L.  R.  10  O.P. 
630 ;  44  L.  J.  0.  P.  330. 
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agent  to  oolleot  bills  has  no  authority  to  aooept  a  sum  less  than  the    Chip.  vii. 
full  claim  on  the  bill  and  cancel  the  bill,  without  the  special  assent  ' 
of  his  principal  (r). — Payment  by  a  cheque  on  a  banker  is  not  con-  Payment  to 
sidered  as  payment  in  cash  so  as  to  discharge  the  debtor,  unless  J^^^q/ 
cash  is  subsequently  received  for  it  by  the  agent  (s). — ^But  a  clerk  payment  to 
or  shopman  employed  to  take  cash  over  the  counter  is  not  autho-  ^J®^*^  ^' 

,  ,  ,  shopman. 

rised  to  receive  payment  by  a  cheque  sent  in  a  letter  (t) ;  or  to 
receive  payment  in  any  transaction  beyond  the  scope  of  the  em- 
ployment (w). — Authority  in  an  agent  to  receive  payment  pre-  Set-oflPin 
sumptively  does  not  authorise  payment  by  a  set-off  in  account  of  *<5count  with 
debts  due  from  the  agent  to  the  debtor  (x)  ;  or  by  returning  to  the 
agent  a  cheque  of  his  own  (y).  But  payment  by  set-off  may  be 
authorised  by  usage  :  as  in  the  case  of  a  broker  buying  and  selling 
goods  upon  a  running  account  with  his  principal  according  to  a 
known  general  course  of  business  (z)  ;  or  of  an  insurance  broker 
setting  off  losses  and  premiums  with  the  underwriter  (a).  Upon 
the  same  principle  money  paid  in  to  the  London  agent  of  a  country 
bank  and  placed  to  the  credit  of  their  account  was  held  to  be  pay- 
ment to  the  country  bank,  though  it  stopped  payment  before 
receiving  notice  of  the  credit  (b). 

Payment  to  one  of  a  firm  of  partners  discharges  a  debt  to  the  Payment  to 
firm,  because  each  partner  is  general  agent  of  all  the  others  within  P*"^*°®'- 
the  scope  of  the  partnership  business  (c).     And  the  receipt   of 
money  by  one  partner  in  the  ordinary  course  of  business  charges 
the  firm  (d).     But  if  the  debtor  has  notice  that  the  partner  in  re- 
ceiving the  payment  is  acting  without  authority  or  in  fraud  of  the 
other  partners,  the  payment  is  invalid  against  the  other  partners  (e). 
— A  solicitor  retained  to  sue  is  authorised  to  receive  payment  of  the  payment  to 
debt  or  damages,  until  the  authority  is  duly  revoked  (/) ;  but  pay-  «>lKator. 


(>•)  B'tnk  of  Scot iand  Y.  Dominion  Bk.^ 
(1891)  A.  C.  692. 

(»)  Bridgett  y.  Garrett,  L.  R.  5  C.  P. 
451  ;  39  L.  J.  C.  P.  251  ;  Pape  v. 
Westacottj  supra.  See  Charles  v.  Blaek- 
tcell,  2  C.  P.  D.  151 ;  46  L.  J.  C.  P. 
368. 

(0  JTaytf  V.  Brett,  5  Ex.  269;  19 
L.  J.  Ex.  346. 

lu}  Sanderson  v.  Bell,  2  C.  &  M.  304 ; 
3  L.  J.  Ex.  66. 

(jt)  Barker  v.  Oreentcood^  2  T.  &  C.  Ex. 
414 ;  6  L.  J.  Ex.  Eq.  54  ;  Pearson  v. 
Scott,  9  C.  D.  198 ;  47  L.  J.  C.  705. 

(y)  Underwood  r.  NichoUs,  17  C.  B. 
239 ;  26  L.  J.  0.  P.  79. 


(z)  Catterall  v.  Hindle,  L.  R.  2  C.  P. 
368;  36  L.J.  0.  P.  161. 

(a)  Stetcart  v.  Aberdein,  4  M.  &  W. 
211  ;  7  L.  J.  Ex.  292  ;  Sweet inq  v.  Pearce, 
9  C.  B.  N.  S.  634 ;  30  L.  J.  C.  P.  109. 

{b)   Williams  v.  Deacon,  4  Ex.  397. 

\c)  Partnership  Act,  1890,  88.  6,  7; 
Porter  v.  Taylor,  6  M.  &  S.  166. 

(rf)  St.  Aubyn  v.  Smart,  L.  R.  3  Ch. 
646;  Biggs  v.  Bree,  51  L.  J.  C.  263; 
see  ante,  p.  365. 

{e)  Piercy  v.  Fynney,  L.  R.  12  Eq.  69  ; 
40  L.  J.  C.  404  ;  ante,  pp.  367,  642. 

(/)  Pourl  V.  LittU,  1  W.  Bl.  8 ;  per 
cut.  Crozier  v.  Pilling,  4  B.  &  0.  28  ; 
Bevins  v.  Hukne,  16  M.  &  W.  96 ;  15 
L.  J.  Ex.  226. 
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Receipt  of 
mortgage 
debt  and 
purohase- 
monej. 


Payment  by 
agent. 


inent  to  a  soKcitor  suing  without  authority  is  no  discharge  (g).  So 
the  solicitor  of  a  defendant  to  whom  costs  are  awarded  is  autho- 
rised to  receive  the  amount  (A).  Payment  to  the  agent  of  the 
solicitor  retained  is  no  discharge ;  nor  can  the  agent  having  re- 
ceived payment  retain  the  money  as  against  debts  due  to  him  from 
his  principal  («).  Nor  is  a  payment  made  to  the  clerk  of  a  solicitor 
valid,  without  proving  his  authority  to  receive  it  (X) .  The  old  rule 
of  law  which  required  a  special  authority  to  entitle  a  solicitor  to 
receive  for  his  client  money  paid  in  discharge  of  purchases  or 
mortgages  has  been  abrogated  by  the  Conveyancing  and  Law  of 
Property  Act,  1881,  s.  56,  which  enacts  that  "  where  a  solicitor 
produces  a  deed  having  in  the  body  thereof  or  indorsed  thereon  a 
receipt  for  consideration  money,  the  deed  being  executed  or  the 
indorsed  receipt  being  signed  by  the  person  entitled  to  give  a 
receipt,  the  deed  shall  be  sufficient  authority  for  paying  the  same 
to  the  solicitor"  (/).  It  was  decided  that  this  section  did  not 
apply  where  the  clients  of  the  solicitor  producing  the  deed  were 
trustees  (m) ;  but  this  decision  is  now  overridden  by  the  Trustee 
Act,  1893,  s.  17. 

Payment  by  an  agent  is  equivalent  to  payment  by  the  debtor ; 
and  a  receipt  given  by  the  creditor  to  an  agent  of  the  debtor 
acknowledging  payment,  upon  faith  of  which  the  debtor  accounts 
with  his  agent  upon  the  footing  of  payment,  is  conclusive  against 
the  creditor,  though  the  agent  has  not  in  fact  paid  the  debt  {n).  A 
mere  authority  given  to  an  agent  to  pay  a  debt  is  revocable,  and 
gives  the  creditor  no  claim  against  the  agent ;  but  an  assignment 
of  funds  to  an  agent  or  trustee  for  the  payment  of  creditors  may 
create  a  valid  trust  in  their  favour.  Such  an  assignment,  unless 
the  creditors  are  parties  to  it,  or  unless  communicated  to  them  and 
accepted  on  their  part,  operates  merely  as  a  voluntary  agency  or 
trust  for  the  benefit  of  the  debtor  himself  and  is  revocable  (o). — 
Payment  by  a  person  professing  to  act  for  the  debtor,  though 


iff)  Robion  V.  Eaton,  1  T.  R.  62. 

(A)  Mason  v.  Whitehouse,  4  Bing.  N.  C. 
692  ;  7  L.  J.  C.  P.  295. 

(i)  Yates  v.  Freckleton,  2  Doug.  622 ; 
see  Rohbins  v.  Feunell,  11  Q.  B.  248  ;  17 
L.  J.  Q.  B.  77 ;  Ex  p.  Edwards,  8 
Q.  B.  D.  262 ;  61  L.  J.  Q.  B.  108. 

{k)  See  Kirton  v.  Braithwaite,  1 
M.  &  W,  310  ;  5  L.J.  Ex.  165. 

(0  See  J)af/  v.  Woolwich  R,  S.,  40 
C.  D.  491 ;  68  L.  J.   C.  280 ;  King  v. 


Smith,  (1900)  2  Oh.  426 ;  69  L.  J.  0. 
598. 

(m)  Re  Bellamy  and  if.  B.  W.,  24 
C.  D.  387  ;  62  L.  J.  C.  870. 

{n)  See  ante,  p.  639. 

(o)  Harlandv.  Binksy  16  Q.  B.  713; 
20  L.  J.  Q.  B.  126 ;  Gkffff  v.  Rees,  L.  R. 

7  Ch.  71;  41  L.  J.  C.  243;  ISander's 
Tnists,  47  L.  J.  C.  667  :  Johns  v.  James, 

8  C.  D.  744  ;  47  L.  J.  0.  863 ;  Henderson 
V.  Rothschilds,  33  C.  D.  469  ;  66  L.  J.  C. 
471. 
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without  authority  in  fact,  if  ratified  by  the  debtor,  operates  as  a    Chap.  VII. 
payment  by  the  debtor  himself  (p).    The  ratification  may  be  made  Ratification 
after  the  commenoement   of  an  action  by  the  creditor  for  the  ofpaymant. 
recovery  of  the  debt;  as  by  pleading  payment  to  the  action  {q). 
But  at  any  time  before  ratification  by  the  debtor,  it  is  competent 
for  the  creditor  and  the  person  paying  the  debt  to  rescind  the  pay- 
ment and  return  the  money,  and  the  debtor  then  remains  liable  (r). 
— A  payment  by  a  third  party  without  any  actual  or  professed  Payment  by- 
authority  has  been  held  to  be  inoperative  to  discharge  the  debtor  (s).  ^^^^'^  P^^ty- 
Although  this  doctrine  has  been  questioned,  as  being  contrary  to 
the  maxim  of  the  civil  law,  "  dehitorcm  ignarum,  sea  etiam  invituniy 
solvendo  libera  re  possumus  "  {t),  it  is  consonant  with  the  principles^ 
regulating  contracts  by  agents  for  undisclosed  principals  («).    Pay- 
ment of  a  debt  by  a  third  party  may  be  made  with  the  intention 
of  keeping  the  debt  in  force  and  reserving  the  benefit  of  it,  with- 
out discharging  the  debtor  {x), — In  the  case  of  bills  of  exchange,  Payment  by 
in  an  action  against  an  acceptor  payment  by  the  drawer  or  indorser  \\^^  ^ 
is  no  defence,  and  the  holder  may  recover  in  his  own  right,  or  as 
trustee  for  the  drawer  or  indorser  to  the  amount  paid  by  them ; 
upon  the  presumption  that  the  acceptor  is  the  party  primarily 
liable  {y).     And  the  bill  after  such  payment  continues  negotiable 
until  paid  by  the  acceptor  at  maturity  {z).     But  in  the  case  of  an 
accommodation  acceptance  payment  by  the  drawer,  being  the  party 
primarily  liable,   discharges  the  bill  {a).      Payment   at  or  after 
maturity  by  or  on  behalf  of  the  acceptor  discharges  the  bill  {b) ; 
but  payment  before  maturity,  even  by  the  acceptor,  is  a  discount  or 
purchase  of  the  bill,  and  the  bill  continues  negotiable  (c). 


(;;)  Behhau)  y.  Bush,  11  0.  B.  191 ; 
22  L.  J.  C.  P.  24.     See  ante,  p.  31 1. 

(q)  Belahaw  y.  Bush,  supra;  Simpson 
Y.  Eggington,  10  Ex.  845 ;  24  L.  J.  Ex. 
312. 

(r)  Walter  v.  James,  L.  R.  6  Ex.  127 ; 
40  L.  J.  Ex.  105. 

(«)  James  v.  Isaacs,  12  0.  B.  791  ;  22 
L.  J.  C.  P.  73;  Kemp^.  Balls,  10  Ex. 
607  ;  24  L.  J.  Ex.  47  ;  Ltieasy.  irUkin- 
son,  1  H.  &  N.  420 ;  26  L.  J.  Ex.  13. 

(t)  Willea,  J.,  Cook  v.  Listrr,  13  C.  B. 
N.  8.  594 ;  32  L.  J.  C.  P.  126. 

(tt)  Keighleg  y.  Durant,  (1901)  A.  C. 
240  ;  70  L.  J.  C.  P.  662. 

{z)  Mefntyre  y.  Miller,  13  M.  &  W. 
725  ;  14  L.  J.  Ex.  180 ;  Ltteas  y.  mi- 
kinson,  supra. 

{y)  Bills  of  Exchansre  Aot,  s.  59  (2) ; 
Jones  Y.  Broadhurst,  9  G.  B.  173  ;  JFU- 
hams  Y.  Jamis,  15  Q.  B.  498 ;  19  L.  J. 


Q.  B.  44');  Elsam  v.  Benny,  16  C.  B. 
87;  23  L.  J.  C.  P.  190;  Thornton  v. 
Maynard,  L.  R.  10  C.  P.  6D6 ;  44  L.  J. 
0.  P.  382.     See  Field  y.  Carr,  5  Bing.  13. 

{z)  Callow  Y.  Lawrence,  3  M.  &  S.  95. 

(a)  Bills  of  Exchange  Act,  s.  59  (3) ; 
Lazarus  v.  Cotcie,  3  Q.  B.  459  ;  11  L.  J. 
Q.  B.  310  ;  rarr  v.  Jewell,  16  C.  B.  684  ; 
Cook  V.  Littler,  supra.  See  Randall  y. 
Moon,  12  C.  B.  2(31 ;  21  L.  J.  C.  P.  226. 

(A)  Bills  of  Exchange  Act,  s.  59  (1)  ; 
see  Barlrum  y.  Caddy,  9  A.  &  E.  275  ;  8 
L.  J.  Q.  B.  31 ;  Lazarus  y.  Cowie,  supra  ; 
Nash  Y.  Be  Fretilin,  (1900)  2  Q.  B.  72; 
69  L.  J.  Q.  B.  484. 

(e)  Morley  y.  Calverwell,  7  M.  &  W. 
174  ;  10  L.  J.  Ex.  35 ;  Attenborough  y. 
Mackenzie,  25  L.  J.  Ex.  244  ;  see  Glass- 
eoek  Y.  Balls,  24  Q.  B.  D  13  ;  59  L.  J. 
Q.  B.  51. 
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Pact  TV.  It  is  a  general  rule  of  law, ''  that  the  party  who  pays  money  has 

Appropr 


the  right  to  apply  that  payment  as  he  thinks  fit  If  there  are 
br  dSto**^  several  debts  due  from  him  he  has  a  right  to  say  to  which  of  those 
debts  the  payment  shall  be  applied  '*.//».  If  the  creditor  do  not 
consent  to  apply  the  money  tendered  according  to  the  declared 
intention  of  the  debtor,  he  may  refuse  it ;  bat  if  he  in  fact  accepts 
it,  he  must  apply  it  to  the  account  on  which  it  is  paid  ;  and  what 
he  then  says  to  the  contrary  is  immaterial,  according  to  the  maxim, 
"  non  quod  dictum^  sed  quod  factum  e*t  inj^icitur  "  (/). 

PraMunyUte        An  appropriation  by  the  debtor  may  be  inferred  from  the  cir- 
bydeUw/**  cumstanoes,  where  not  declared  in  express  terms.     "  If  a  man  sends 
money  to  another  and  that  other  receives  it,  the  first  point  is  what 
was  the  intention  with  which  it  was  sent ;  and  if  that  cannot  be 
ascertained  by  direct  proof,  it  must  be  got  at  by  circumstantial 
evidence ;  and  whatever  is  the  intention  that  must  prevail  unless 
only  the  other  elects  to  return  the  money  "  (/).     Accordingly  jwiy- 
ment  of  the  exact  amount  of  one  of  the  debts  is  presumptively 
appropriated  to  the  discharge  of  that  debt ;  payment  of  a  sum  with 
discount  deducted  is  presumptively  appropriated  to  a  debt  upon 
which  discount  may  be  claimed,  rather  than  to  a  debt  for  which  the 
credit  has  expired  (g) ;  and  as  between  admitted  and  disputed  debts, 
a  payment  is  presumptively  referred  to  a  debt  admitted  (A).    A 
payment  made  in  answer  to  an  application  for  a  specific  debt  is 
presumptively  made  in  discharge  of  the  debt  applied  for ;  and  if 
one  payment  is  made  to  an  application  for  several  debts  of  a  like 
kind  it  is  presumptively  appropriated  proportionately  to  all  (f). 
A  payment  made  out  of  the  proceeds  of  the  sale  of  a  mortgaged 
estate  is  presumed  to  be  appropriated  to  the  discharge  of  the  mort- 
gage debt  (A*).    Where  a  payment  was  made  upon  an  account  con- 
taining debts  for  rent  and  other  matters,  it  was  held  that  the 
creditor  could  raise  no  presumption  of  rent  remaining  unpaid  in 
order  to  claim   a  forfeiture  for  non-payment  (/). — There  is  no 


(rf)  Bajlej,  J.,  Simton  v.  Ingham,  2  (j)  MarryaiU  v.  Whiity  2  Stark.  102. 

B.  &  0.  72;  flee  Grant,  M.  K.,  ClmftonU  (k)  Bum  v.  BoUon,  2  C.  B.  476;  15 
case,  1  Mer.  605.  j^^  j^  q^  p^  97^ 

(e)  Croft  Y,  Lumley,  6  H.  L.  0.  672;  V\  x-i            tv  ^      .1  -d   jl  n  •*,« 

27  L.  J.  Q.  B.  321;  10  E.  R.  1459  «  ^J*.*^,^'  ^^^^^^r^^^J^i^'^  ^ 

Byles,  J.,  Kitchin  y.  Hau>kinM,  L.  R.  2  f'J-^P^^rxck  v.  5.  Awitr,  /«•.,  11  Ap.  Ca. 

C.  P.  31 ;  flee  Bay  v.  McLea,  22  Q.  B.  D.  ^' '* 
610 ;  58  L.  J.  Q.  B.  293.  (*)  Young  v.  EnglUh,  7  Beav.  10 ;  13 


(/)  Knight- Brace,  L.   J.,    Nash  v.       L.  J.  C.  76. 
odgton,  6  D.  M.  &  O.  474 ;  26  L.  J.  C.  (t)  Lowtht 

188-  58  L.  J.  0.  485. 


EodgMon,  6  D.  M.  &  O.  474 ;  25  L.  J.  C.  (Q  Lowtker  t.  Heaver,  41  C.  D.  248  ; 

L.  J.  0. 
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general  presumption  in  favour  of   a  surety  that  a  pajnnent  is    Chap.  VII. 
appropriated  to  the  debt  which  he  has  guaranteed,  though  he  was  Gaaranteod 
not  informed  of  any  other  debts  when  he  gave  his  guarantee,  ^®^*- 
unless  the  payment  was  demanded  at  his  request  (m).     And  in  the 
absence  of  stipulation  to  the  contrary,  either  the  debtor  or,  if  he 
does  not,  the  creditor  may  appropriate  a  payment  to  an  unguaranteed 
debt  (w).     But  a  creditor  holding  a  security  which  covers  several 
debts,  one  of  which  is  guaranteed  by  a  surety,  must  appropriate 
the  proceeds  of  the  security  first  in  discharge  of  the  guaranteed 
debt  (o). — A  composition  for  debts  implies  an  appropriation  of  pay-  Composition 
ments  proportionately  to  every  debt ;  and  the  creditor  who  accepts  J^pt^ 
the  composition  upon  several  debts  cannot  appropriate  the  whole 
amount  to  some  only  in  preference  to  others  for  which  he  may  have 
other  remedies  (p).     Consequently  if  one  of  the  debts  or  any  part 
of  a  debt  be  guaranteed  by  a  surety,  the  creditor  must  allow  the 
composition  in  reduction,   and  charge  the   surety  only  for  the 
balance  {q) ;  and  if  the  surety  have  previously  paid  the  debt  in 
full,  the  creditor  will  be  trustee  for  him  as  to  the  composition  upon 
that  debt  (r).     The   same  rule  applies  with  dividends  in  bank- 
ruptcy ;  they  are  appropriated  rateably  in  payment  of  all  the 
debts  («). 

In  banking  accounts  and  accounts  of  a  like  kind  which  are  Appropriation 
passed  between  the  parties  and  accepted  as  correct,  as  a  general  "^  acoo'"^**- 
rule,  "  there  is  no  room  for  any  other  appropriation  than  that 
which  arises  from  the  order  in  which  the  receipts  and  payments 
take  place  and  are  carried  into  the  account ;  presumably  it  is  the 
sum  first  paid  in  that  is  first  drawn  out ;  it  is  the  first  item  on  the 
debit  side  of  the  account  which  is  discharged  or  reduced  by  the 
first  item  on  the  credit  side ;  the  appropriation  is  made  by  the  very 
act  of  setting  the  two  items  against  each  other.  Upon  that  principle 
all  accounts  current  are  settled,  and  particularly  cash  accounts"  (t). 
Accordingly  where  one  of  a  firm  of  partners  dies  or  retires,  and  the 


(m)  Kirhp  t.  Marlborottghy  2  M.  &  S. 
18  ;  Williams  t.  Rawlinaon,  3  Bing.  71 ; 
WrMht  V.  Hxekling,  L.  R.  2  0.  P.  199 ; 
36  L.  J.  C.  P.  30 ;  see  Shaw  v.  PicUmy 
supra, 

(n\  Re  Sherry t  26  C.  D.  692;  63 
L.  J.  C.  404. 

(o)  Pearl  v.  Deaem,  1  De  G.  &  J.  461 ; 
26  L.  J.  C.  761 ;  Kinnaird  v.  Webster ^ 
10  C.  D.  139 ;  48  L.  J.  C.  348 ;  see 
anUf  p.  306. 


(p)  Thompson  t.  Hudson,  L.  R.  6  Ch. 
320. 

(q)  Bardwell  ▼.  Lydall,  7  Bing.  489 ; 
Gee  T.  Faek,  33  L.  J.  Q.  B.  49.  See 
Ellis  y.  Emmanuel,  1  Ex.  D.  167;  48 
Ij.  J.  £iX.  28. 

(r)  Paley  v.  Field,  12  Vea.  436. 

\s)  Raikes  t.  Todd,  8  A.  &*  E.  846 ;  8 
L.  J.  Q.  B.  35  ;  see  Martin  v.  Breeknell, 
2  M.  &  S.  39. 

[t)  Grant,  M.  B.,  Clayton^ s  ease,  1 
Mer.  608  ;  Field  y,  Carr,  6  Bing.  13. 
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PastIV.     BuryiTing  or  contmuing  partners  oanj  on  the  dealings  vnih  a 
creditor,  joining  the  transactions  of  the  old  and  new  firms  in  one 
entire  account,  payments  entered  in  the  account  bj  the  continuing 
partners  are  presumptively  appropriated  to  the  earlier  debts  and  in 
discharge  of  the  old  firm;  and  oonYcrsely,  credits  entered  to  a 
debtor  of  the  firm  are  presumptively  appropriated  to  his  earlier 
debts  [u).     The  same  principle  applies  to  the  accounts  of  a  cost 
book   mining  company,   notwithstandiog  changes  in  the  share- 
holders (x)  ;  and  to  the  accounts  between  a  joint  stock  company 
and  their  banker  in  favour  of  former  shareholders,  who  are  exone- 
rated from  contributing  to  the  balance  due  on  winding  up  the 
company,  if  sufficient  payments  have  been  made  to  the  bank  to 
discharge  what  was  due  when  they  ceased  to  be  shareholders  (y). 
Such  appropriation  of  payment  in  account  will  discharge  a  lien 
which  the  banker  holds  upon  title-deeds  for  advances  to  a  cus- 
tomer (s) ;  and  will  take  the  balance  of  the  account  out  of  the  Statute 
of   Limitations,   though  the   earlier  items  were  barred  by  the 
statute  (a).     The  principle  is  applied  although  it  may  affect  the 
rights  of  third  parties  {b).      It  is,  however,  essential  that  there 
should  be  an  account  current  between  the  parties  (c). — But  the 
above  presumption  of  payment  in  banking  and  other  like  accounts 
may  be  rebutted  by  evidence  of  a  different  intention :  as  that  the 
entry  was  of  a  payment  by  a  bill  which  was  found  to  be  forged  (d) ; 
or  that  the  entry  was  fraudulent  {e) ;  or  generally  from  the  way  in 
which  the  accounts  are  rendered  (/). 

Where  there  is  no  appropriation  by  the  debtor,  either  in  terms 
or  by  inference  from  circumstances,  the  creditor  has  the  right  of 
appropriation.  "  According  to  the  law  of  England  the  debtor 
may,  in  the  first  instance,  appropriate  the  payment,  solcttur  in 
modum  solcentis ;  if  he  omit  to  do  so,  the  creditor  may  make  the 
appropriation,  recipitur  in  madam  recipientis^^  {g).      The  creditor 


Appropriation 
by  creaitor. 


(w)  ClaytorCi  ease^  1  Mer.  672;  Tud. 
L.  G.  Merc.  1 ;  Stemdale  v.  HankinaoHy 
1  Sim.  393 ;  Bodenham  v.  PurehaSy  2 
B.  &  Aid.  39;  Brooke  v.  Enderbyy  2 
B.  &  B.  70 ;  Hooper  v.  Keay,  1  Q.  B.  D. 
178  ;  Bee  Simtton  y.  Ingham,  3  B.  &  0.  6o. 

(x)  Geake  v.  Jackson,  36  L.  J.  C.  P. 
108. 

(v)  Bateman^s  eaae^  42  L.  J.  0.  577. 

{z)  London  and  Co.  Bk.  y.  Rateliffe, 
6  Ap.  Ca.  722  ;  51  L.  J.  0.  28. 

{a)  See  ante,  p.  631 ;  post,  p.  708. 

(h)  Re  Stenning,  (1895)  2  Oh.  433. 


(c)  The  Ik 
I.  J.  P.  86. 


Meeea,  (1897)  A.  C.  286;  66 


(rf)  BeU  V.  Bttekley,  11  Ex.  631 ;  26 
L.  J.  Ex.  163. 

(e)  Laceg  v.  HiU,  4  0.  D.  637;  47 
L.  J.  C.  161. 

(/)  Henniker  t.  Wigg,  4  Q.  B.  792 ; 
City  Discount  Co.  v.  McLean,  L.  R.  9 
C.  P.  692 ;  43  L.  J.  0.  344 ;  The  Mecca, 
supra. 

(</)  Tindal,  C.  J.,  MiUs  ▼.  Fowkes,  5 
Binjf.  N.  C.  461 ;  8  L.  J.  C.  P.  750. 
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may  appropriate  such  payment  to  the  debt  for  which  he  has  an  Ohap.  VII. 
inferior  remedy  or  security  :  as  a  simple  contract  debt  instead  of  a 
specialty  debt  (h) ;  or  to  an  equitable  debt  instead  of  a  legal  debt  (t) ; 
or  to  a  debt  which  is  unguaranteed,  instead  of  one  for  which  he  has 
a  surety  {k).  But  he  cannot  appropriate  the  payment  to  a  disputed 
debt  (/).  Upon  the  same  principle  a  creditor  holding  a  security 
covering  several  debts  may  apply  the  proceeds  of  the  security  to 
any  one  of  the  debts  in  preference  to  the  others  (m) ;  unless  one  of 
the  debts  is  guaranteed  by  a  surety,  in  which  case  the  sm-ety 
becomes  entitled  to  the  benefit  of  the  securities  for  the  debt  (w). — 
The  creditor  may  appropriate  the  payment  to  a  debt  which  he  Claims  not 
could  not  recover  by  action,  if  supported  by  a  sufficient  considera-  ^1!^^^,^  ^ 
tion  :  as  a  debt  under  a  contract  within. the  Statute  of  Frauds  (o)  ; 
a  debt  of  the  solicitor  of  a  corporate  body  for  his  bill  of  costs, 
which  he  could  not  recover  by  action  for  want  of  a  retainer  under 
the  corporate  seal  (p) ;  a  debt  for  spirituous  liquors  supplied  under 
circumstances  which  create  a  statutory  disability  to  sue  (q).  But 
where  a  builder  had  executed  a  building  contract,  and  extra  works 
for  which  he  had  not  the  authority  required  by  the  contract,  it  was 
held  that  he  had  no  legal  or  equitable  claim  for  the  extra  works  to 
which  he  could  appropriate  a  payment  (r).  And  a  solicitor  having 
received  a  payment  on  account  of  his  bill  of  costs  cannot  appro- 
priate it  to  the  taxable  charges  and  leave  the  non-taxable  charges 
for  recovery  by  action  («). — The  creditor  may  appropriate  a  general  Debt  barred 
payment  on  account  to  a  debt  then  barred  by  the  Statute  of  Limita-  ^7  ®.^*^*®  ®^ 

.  !•  1  1       ±^^         3  -r\       i-L  •       liimitations. 

tions,  mstead  of  more  recent  debts  then  due.  But  the  appropria- 
tion by  the  creditor  only  does  not  constitute  such  part  payment  of  a 
debt  as  will  take  the  balance  out  of  the  operation  of  the  statute  ;  it 
requires  an  appropriation  by  the  debtor  himself  to  operate  as  an 
admission  of  the  balance  remaining  due  (t).  Where  a  person  in- 
debted upon  three  promissory  notes,  two  of  which  were  then  barred 


(A)  Feters  t.  Anderson,  5  Taunt.  596. 

(•)  BosanquH  v.  Wray,  6  Taunt.  697 ; 
see  Goodard  v.  Hodges,  1  0.  &  M.  33 ;  2 
L.  J.  Ex.  20. 

{k)  Re  Sherry,  26  C.  D.  692 ;  63 
L.  J.  C.  40*. 

(/)  Bum  Y.  Boulton,  2  C.  B.  476 ;  15 
L.  J.  C.  P.  97. 

(w)  Ex  p,  Diekin,  L.  R.  20  Eq.  767 ; 
44L.  J.  B.  113. 


(n)  See  ante,  pp.  305,  649. 

(?;  r      "     " 

8  B.  &  C.  362. 


te,  pp.  i. 
o)  Abbott,  0,J.,May/ieidv.  Waialey, 
i.  &  C.  362. 
(p)  Arnold    T.    Mayor    of  Foole,    4 


Man.  &  G.  860 ;  12  L.  J.  0.  P.  97. 

[q)  Philpott  V.  Jones,  2  A.  &  E.  41 ;  4 
Li.  J.  K.  B.  65. 

(r)  Lamprell  v.  Billerieay  Union,  3  Ex. 
283  ;  18  L.  J.  Ex.  282. 

(»)  Janies  v.  Child,  2  C.  &  J.  678 ;  2 
L.  J.  Ex.  78. 

(0  MilU  V.  Fotckes,  6  Bing,  N.  0. 
455  ;  8  L.  J.  C.  P.  750 ;  IFaugh  v.  Cope, 
6  M.  &  W.  824  ;  10  L.  J.  Ex.  146  ;  see 
Bum  V.  Boulton,  2  C.  B.  476  ;  16  L.  J. 
C.  P.  97  ;  Frietid  v.  Youny,  (1897)  2  Ch. 
421 ;  66  L.  J.  C.  737. 
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Pabt  rv.      bj  the  statute,  paid  a  sum  on  aooount  of  interest  generally ;  it  was 


held  that  it  must  be  presumed  that  he  intended  the  payment  either 
upon  all  three  notes,  or  upon  the  later  only ;  and  therefore  that  the 
later  one,  to  which  the  creditor  had  appropriated  the  interest,  could 
Tim©  of  be  sued  on  (w). — The  creditor  may  exercise  his  right  of  appropria- 

gP^P"*"  tion  at  any  time  whilst  the  position  of  the  debtor  remains  un- 
altered ;  and  he  is  not  bound  by  an  intended  appropriation  until  it 
has  been  communicated  to  the  debtor;  he  is  not  concluded  by 
entries  in  his  own  books  or  accounts,  or  in  a  pass-book  of  the 
debtor,  until  the  account  has  been  delivered  to  and  accepted  by  the 
debtor,  but  after  the  creditor  has  made  an  appropriation  he  is  pre- 
cluded from  altering  the  statement  of  account  in  this  respect  (a?). 
And  the  creditor  has  no  right  of  appropriation  of  a  payment 
received  from  a  third  party  without  the  knowledge  of  the  debtor  (y). 
Appropria-  If  neither  the  debtor  nor  the  creditor  make  any  appropriation, 

tion  by  law.  ^-^^  -^^^  appropriates  the  payment  upon  equitable  principles ;  and 
prima  facie  to  the  earlier  debt  (s).  Where  a  broker,  contracting  as 
principal,  sold  and  delivered  several  parcels  of  goods  to-  his 
employer,  who  paid  a  sum  to  his  general  account  with  the  broker ; 
the  broker  having  become  insolvent,  it  was  held  that  the  payment 
should  be  apportioned  between  the  several  owners  of  the  goods 
sold,  leaving  the  balance  only  due  upon  each  sale  {a).  Where  there 
are  two  contracts  one  lawful  and  the  other  void  for  illegality,  the 
law  appropriates  a  general  payment  to  the  legal  debt ;  though  if  a 
payment  is  expressly  appropriated  to  the  illegal  contract,  the  money 
cannot  be  recovered  back  (i). 

(«)  Na»h  V.  Hodgson,  6  D.  M.  &  G.  (z)  Tindal,  0.  J.,  MilU  v.  Fovckea,  6 

474;  26  L.  J.  C.  186.  Bing.  N.  C.  461 ;  8  L.  J.  C.  P.  760; 

(x)  Grant,  H.   R.,    Clayton's  ease^    1  Grant,  M.  B.,    Clayton* s  easgj   1  Her. 

Mer.  606  ;  Simson  y.  Ingham,  2  B.  &  0.  606 ;  Copland  t.    Toultniny  7   CL    &  F. 

65  ;  Ifooper  v.  Keay,  1  Q.  B.  D.  178 ;  349;  6  E.  R.  1102. 

l!'j!  C^73^""^^  ^'^""^  '^  ^'  '^^  '  ^^  ^'^  ^-^^^  ^'  ^^'^"^  1^  ^^>  36. 

(y)   JFalUr  v.  Zaeij,  1  Man.  &  G.  64  ;  (b)   Wright  v.  Laing,  3  B.  &  C.  166  ; 

9  L.  J.  C.  P.  217.  see  ante,  p.  662. 
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Release  under  seal — effect  in  estoppel — release  bj  agreement  not 
under  seal 653 

Ck)nstruction  of  release : — release  of  actions,  debts,  and  demands — 
general  release  restricted  by  recital  and  object  of  deed — con- 
ditional release — covenant  not  to  sue. , 654 

Release  of  co-debtor — ^reserve  of  remedies  against  co-debtor — re- 
serve of  remedies  against  surety 657 

Release  by  co-creditor — release  obtained  by  collusion  and  fraud. .  659 

The  term  release  applies  to  the  discharge  of  a  right  of  action  by  Release 
act  of  the  party  entitled.     Eelease  of  a  right  of  action,  whether  ^^^^  ■®*^- 
the  cause  arose  upon  simple  contract,  or  contract  under  seal,  or  con- 
tract of  record,  is  required  by  common  law  to  be  made  by  a  deed 
under  seal  (a),     A  release  not  under  seal  can  only  operate  if  given 
upon  a  valid  consideration ;  that  is,  by  way  of  accord  and  satisfac- 
tion (ft).     A  release  under  seal,  being  subject  to  the  rules  and  inci- 
dents of  a  contract  under  seal,  does  not  require  a  consideration  to 
support  it,  either  at  law  or  in  equity  (c) ;  the  acceptance  of  the 
release  by  the  releasee  is  presumed  {d)  ;  and  if  made  by  a  deed  inter 
partes,  it  cannot  operate  directly  as  a  release  to  a  person  not  party 
to  the  deed  (e). — A  release  under  seal  also  operates  in  estoppel  Effect  in 
against  the  party  executing  it,  ticcording  to  its  terms  (/) ;  and  no  ®^PP®^' 
exception  or  modification  of  a  release  under  seal  by  a  mere  parol 
agreement  or  understanding  between  the  parties  at  the  time  of  its 
execution  could  be  pleaded  at  common  law  (g).    But  in  equity  it 

(a)  Go.  Lit.  264  a,  b ;  291  a ;  Parke,  B.,  Co.  1 17  b ;  Brett,  M.  R.,  lU  Gamett,  31 

JBarker  y.  St.  Quintin,  12  M.  &  W.  453  ;  G.  D.  8. 

13  L.  J.  Ex.  144  ;  Harris  v.  Goodwyn,  2  (d)  See  ante,  p.  91. 

Man.  &  G.  405 ;  10  L.  J.  G.  P.  62.  (e)  See  anle^  p.  292.    And  see  £x  p, 

{b)  Wim^ghby  V.  Backhimse,  2  B.  &  G.  f ^fS  "^^^  ^"^^  ^*"  ^  ^'  ^'  *®  '  ^^ 

821 ;  Lyon  v.  TomkxM,  1  M.  &  W.  603 ;  ^'r.\  o'J  '  ,,  ^  «.« 
6  L.  J.  Ex.  260;  De  Bussche  y.  AU,  8  W  ni       V\  lii-^^  -j^i  .    »      i. 

C.  D.  286 ,  47  L.  J.  C.  381.  ^   ^^^^^^^  9  A.  &  E.  854 ;  8  L.  J.  Q.  B. 

{e)  See  ante,  p.  96 ;    FinneVt   caee,  5  184. 


654  DISCHARGE  OP  CONTRACTS. 

Paw  IV.  may  be  corrected  or  set  aside  upon  sufficient  grounds,  as  of  fraud  or 
mistake ;  and  under  the  Judicature  Act  the  like  jurisdiction  maybe 
exercised  in  all  divisions  of  the  High  Court.  Thus  it  may  be 
shown  that  the  amount  for  which  the  release  purports  to  have  been 
given  was  stated  under  a  mistake  (//) ;  or  that  it  was  executed  in 
ignorance  of  the  rights  of  the  parties  (f) ;  or  that  the  release  was 
worded  in  general  terms  in  ignorance  of  the  claim  to  which  it  was 
afterwards  sought  to  apply  it  contrary  to  the  intention  (A*). 
Release  hj  A  I'clease,  Or  agreement  amounting  to  a  release,  upon  a  valid  oon- 

not^m^*       sideration  and  in  the  form  of  a  binding  contract,  though  not  under 
seal.  seal,  may  be  effectual  in  equity  in  discharge  of  the  debt  (/)  ;  but  a 

volimtary  release  without  deed  and  without  consideration  is  equally 
inoperative  in  equity  and  in  law.  "  A  mere  waiver  signifies  nothing 
more  than  an  expression  of  intention  not  to  insist  upon  the  right ; 
which  in  equity  will  not,  without  consideration,  bar  the  right  any 
more  than  at  law  accord  without  satisfaction  would  be  a  plea  "  {m). 
A  representation  made  by  the  creditor  to  his  debtor  of  his  release 
or  abandonment  of  the  debt,  which  the  debtor  acts  upon  to  the 
material  alteration  of  his  position,  may  operate  in  equity  as 
effectually,  to  the  extent  to  which  it  is  acted  upon,  as  if  the  creditor 
Renunciatioii  ^^  ^^  ^^^  executed  a  release  (n). — An  exception  to  the  rule  of 
of  bills  and  common  law  requiring  a  release  under  seal  occurs  with  bills  of 
exchange  and  promissory  notes,  which  are  regulated  by  rules 
founded  on  the  custom  of  merchants ;  and  the  liability  upon  these 
instruments,  both  before  and  after  they  have  become  due  and  pay- 
able, may  be  discharged  by  the  holder  by  express  renunciation  or 
waiver  without  deed  and  without  consideration  (o). 

Constniction  ^  release  of  all  actions  includes  not  only  actions  pending  but 
of  release.  q\qq  debts  and  causes  of  action  then  existing ;  but  it  does  not 
^io^  debts  ^^^^^^  ^  judgments  and  executions  (jo).  A  release  of  all  actions 
and  demands,  does  not  discharge  a  covenant  before  breach,  as  a  covenant  to  build 
a  house,  or  to  repair,  or  to  pay  rent,  or  to  make  an  estate ;  because 


(h)  Brooke  v.  Saymes,  L.  R.  6  Eq.  25.  stabls^   8   Sim.  69  ;    Crou  v.    Sprigg,   6 

(i)  Be  Qamelt,  31  C.  D.  1.  Hare,  652  :  18  L.  J.  C.  204  ;  Feaee  v. 

80^.  /ex.  193 ;  see  'EccUb.  Commr..  v.  ,  .W  ^ff^'l'  1'  Zf'T'     '      u  J^* 

N,  E.  Ry.,  4  0.  D.  846  ;  47  L.  J.  C.  20.  J«^;  ^^^'  l^^'  ^83  ;  Flower  y.  Marta^, 

(/)  Taylor  v.  Mantiert,  L.  R.   1    Ch.  (o)  Bills'of  Exchange  Act,  s.  62.    See 

48  ;  35  li.  J.  C.  128.  ante,  p.  b^b. 

.  {m)  Grant,    M.     R.,     Slaekhouse    v.  {p)  Co.  Lit.  285  a;  AlthanCs  etue,  8 

Hamaton,  10  Ves.  466  ;  Tufnell  v.  Con-  Co.  162  a. 
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at  the  time  of  the  release  there  is  no  debt  or  cause  of  action  Gb.  YTII. 
existing ;  but  a  release  of  all  covenants  is  a  good  discharge  of  the 
covenant  before  it  is  broken  {q).  A  release  of  all  debts  or  duties 
extends  to  all  things  that  are  then  certain,  and  therefore  discharges 
judgments  and  executions ;  but  it  does  not  extend  to  a  liability  to 
account,  the  result  of  which  is  uncertain  (/•).  It  extends  to  debts 
then  due  though  payable  at  a  future  time ;  but  it  does  not  discharge 
contingent  debts  payable  upon  the  happening  of  an  uncertain 
event  («).  Nor  can  it  discharge  debts  or  liabilities  incurred  subse- 
quently to  the  release ;  as  the  acceptance  of  a  bill  after  a  release 
given  to  the  drawee  (f).  A  release  of  all  claims  and  demands  is 
the  most  extensive  form  of  release,  and  discharges  all  covenants, 
conditions,  obligations,  contracts  and  remedies,  and  all  actions  and 
executions  (u).  If  given  after  the  commencement  of  an  action  it 
discharges  not  only  the  debt  or  cause  of  action  but  also  the  claim 
for  damages  and  costs,  and  may  be  pleaded  generally  to  the 
action  [jt).  The  release  of  a  debt  also  discharges  all  securities  held 
for  the  debt,  as  against  the  debtor  (y), 

A  release  in  general  terms  is  construed  as  restricted  by  the  General 
recitals  in  the  deed  to  the  particular  object  expressed ;  as  by  a  Jte^JI^'by 
recital  of  the  particular  debt  or  class  of  debts  to  which  alone  it  is  redtalaand 
intended  to  apply  (2).     A  general  release  in  a  composition  deed  is  deed, 
construed  as  restricted  to  the  debts  and  liabilities  which  are  the 
subjects  of  the  composition  and  provable  under  it  (a).     A  release 
of  all  actions  whatsoever  was  construed  as  restricted  in  operation 
by  a  recital  stating  the  object  of  the  deed  to  be  the  putting  an  end 
to  actions  then  pending  between  the  parties ;  and  evidence  was 
admitted  to  direct  and  restrain  the  application  of  the  release  to  the 
actions  intended  (6).     Upon  this  principle  a  general  release  by  a 
creditor  having  a  separate  debt,  and  also  a  joint  debt  as  partner 


(q)  Co.  lit.  292  b ;  Hoe*8  eaae^  6  Co. 
71  a;  Hancock  v.  FicM^  Cro.  Jac.  170 ; 
JFittQn  V.  Bye,  Cro.  Jac.  486. 

(r)  Co.  Lit.  291  a. 

(s)  Co.  Lit.  292  b ;  Eoc^h  ease,  6  Co. 
70  b ;  AlthanCt  ease,  8  Co.  163  a  ;  Tynan 
T.  Bridges,  Cro.  Jac.  300. 

(t)  Ashton  y.  Freestun,  2  Man.  &  G. 
1 ;  10  L.  J.  C.  P.  r.3  ;  Hartley  v.  Manlon, 
6  Q.  B.  247;  12  L.  J.  Q.  fi.  41;  see 


Ld.  Wefitbury,j;.  #  S.  JT.  By.  y.  BJack- 

L.  L. 
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more,  L.  B.  4  H.  L.  623 ;  39  L.  J.  C. 


(m)  Co.  Lit.  291  b ;  AUham's  case,  8 
Co.  163  b. 

(r)  Tetley  v.   TTonJess,  L.   R.   2   Ex. 


275  ;  36  L.  J.  Ex.  153  ;  see  ante,  p.  628. 

(y)  Cowper  v.  Green,  7  M.  &  W .  633 ; 
10  L.  J.  Ex.  346. 

(;)  Bayler  t.  Homersham,  4  M.  &  S. 
423 ;  Lindo  t.  Lindo,  1  Bear.  496  ;  8 
L.  J.  C.  284  ;  Turner  v.  Turner,  14  C.  D. 
829 ;  Danby  v.  Couts,  29  C.  D.  600 ;  64 
L.  J.  C.  677  ;  Be  Perkins,  (1898)  2  Ch. 
182  ;  67  L.  J.  C.  454. 

(a)  Hanelgrore  v.  House,  L.  R.  1  Q.  B. 
101 ;  35  L.  J.  Q.  B.  1 ;  Gresty  v.  Gibson, 
L.  R.  1  Ex.  112;  36  L.  J.  Ex.  74; 
Fazakerly  v.  JfcKniyht,  6  E.  &  B.  795  ; 
26  L.  J.  Q.  B.  SO. 

(A)  i^imons  y.  Johnson,  3  B.  &  Ad.  176 ; 
1  L.  J.  K.  B.  98. 
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Pabt  IV.  with  others,  due  from  the  releasee,  is  construed  as  presumptively 
restricted  to  the  separate  deht  (c).  And  a  release  of  a  dehtor  owing 
a  separate  debt,  and  also  a  joint  debt  as  partner  in  a  firm  indebted 
to  the  same  creditor,  is  presumptively  restricted  to  his  separate 
debt  (d).  Where  a  release  of  debts  was  executed  by  creditors,  with 
a  blank  left  for  filling  in  the  amount  of  the  debts ;  it  was  held 
that  though  it  could  not  be  filled  in  after  execution,  the  deed 
operated  as  a  release  of  the  existing  debts,  which  might  be  proved 
by  extrinsic  evidence  (e). 

A  release  may  be  conditional  upon  the  happening  of  some  event 
or  contingency :  as  in  a  deed  of  composition  with  creditors,  pro- 
viding that  if  any  creditor  sue  for  his  debt  before  the  time  allowed 
for  payment  of  the  composition,  the  deed  may  be  pleaded  in  bar  as 
a  release  (/)  ;  and  in  a  deed  of  arrangement,  that  the  debtor  was 
to  carry  on  his  business  during  a  certain  time  for  the  benefit  of  his 
creditors,  and  if  any  creditor  should  interfere  with  him  during  that 
time,  the  deed  might  be  pleaded  in  bar  to  an  action  by  that 
creditor  (g).  The  effect  of  the  conditional  release  under  such  deeds 
extends  only  to  an  action  or  proceedings  for  the  debt  brought  con- 
trary to  the  terms  of  the  deed  ;  but  not  to  discharge  the  debt  itself, 
so  as  to  deprive  the  creditor  of  his  claim  to  the  composition  (A). — 
A  release  may  also  be  subject  to  a  condition  subsequent  defeating 
it  in  a  certain  event ;  as  in  the  case  of  a  deed  of  composition  with 
creditors  containing  a  release,  with  a  proviso  that  if  default  be 
made  in  payment  of  the  composition  the  deed  shall  be  void  and  the 
creditors  remitted  to  their  original  claims  (i). 

A  covenant  made  by  a  creditor  with  his  debtor  not  to  sue  him  at 
any  time  for  the  debt,  though  it  does  not  in  terms  release  the 
debtor,  yet  is  held,  upon  the  principle  of  avoiding  circuity  of 
action,  to  be  equivalent  in  effect  to  a  release,  and  may  be  so  pleaded 
in  an  action  against  the  debtor  (A-).  But  it  is  not  available  as  a 
release  in  an  action  against  the  debtor  sued  jointly  with  another 


Condition 
subsequent. 


Covenant  not 
to  sue. 


.1 


{c)  Bain  Y.  Cooper,  9  M.  &  W.  701 ; 
11  Li.  J.  Ex.  325. 

(d)  Ex  p.  Kirk,  6  0.  D.  800 ;  46 
L.  J.  B.  101.  And  see  Ex  p.  Halifax 
Joint  Stock  Bk.,  5  C.  D.  46  ;  46  L.  J. 
B.  66. 

(<?)  Harrkf/  v.  JTall,  1  B.  &  Aid.  103 ; 
Fazakerly  v.  MeKnight,  supra;  and  see 
ante,  p.  90. 

(/)  Comer  v.  Sweet,  L.  R.  1  C.  P. 
456;  36L.  J.  C.  P.  161. 


{g)  GibboM  v.  Vouillon,  8  C.  B.  483 ; 
19  L.  J.  C.  P.  74. 

(A)  Ellis  V.  M'Henry,  L.  R.  6  C.  P. 
228  ;  40  L.  J.  C.  P.  109. 

(i)  Keioington  v.  Levy,  L.  R.  6  C.  P. 
180 ;  40  L.  J.  C.  P.  29 ;  Hall  v.  Levy, 
L.  R.  10  C.  P.  154  ;  44  L.  J.  C.  P.  89 ; 
see  ante,  p.  624. 

(k)  Per  eur,  Fordv.  Beeeh,  11  Q.  B. 
871 ;  17  L.  J.  Q.  B.  114 ;  see  Keyesy, 
Elkins,  6  B.  &  S.  240 ;  34  L.  J.  Q.  B. 
25  ;  Ledger  v.  Staftton,  2  J.  &  H.  687. 
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for  a  joint  debt,  and  the  remedy  of  the  covenantee  is  then  only  for  Chap.  VIII. 
the  breach  of  covenant  in  suing  him;  nor  is  it  available  in  an 
action  against  the  other  joint  debtor  sued  separately  (/)  ;  nor  in  an 
action  brought  by  the  covenantor  jointly  with  another  in  respect  of 
a  joint  debt  {m).  And  a  covenant  not  to  sue  made  with  a  debtor 
jointly  with  other  covenantees,  and  not  severally,  is  not  available 
to  the  debtor  as  a  release  of  his  several  liability  (n).  A  covenant 
by  the  obligee  of  a  bond  not  to  sue  the  obligor  and  to  indemnify 
him  in  case  of  his  assigning  it,  was  construed  a^  excepting  an 
assignment,  and  therefore  not  pleadable  as  a  release  in  an  action 
brought  for  the  benefit  of  an  assignee  (o). — A  covenant  not  to  sue  CoTenantnot 
for  a  limited  time  operates  as  a  covenant  only,  and  cannot  be  nnSted^e. 
pleaded  as  equivalent  to  a  release  {p).  And  a  simple  contract  not 
to  sue  for  a  limited  time  operates  by  way  of  contract  only  and 
cannot  be  pleaded  in  bar  of  an  action  {q).  But  a  covenant  not  to 
sue  for  a  limited  time,  with  a  condition  suspending  the  right  of 
action  during  that  time,  operates  as  a  conditional  release,  and  may 
be  pleaded  in  bar  to  an  action  brought  within  the  time  (r).  A 
covenant  or  agreement  not  to  sue  a  debtor  for  a  limited  time  dis- 
charges a  surety  for  the  debt  («). 

The  release  of  one  of  co-debtors  jointly,  or  jointly  and  severally  Release  of 
liable  for  the  same  debt,  releases  all.     "  If  two  be  jointly  and  ^"^®^*«^- 
severally  boimden  in  an  obligation,  if  the  obligee  release  to  one  of 
them,  both  are  discharged"  (^).     The  release  of  one  of  debtors 
severally  and  not  jointly  liable  for  the  same  debt,  not  being  in  the 
relation  of  principal  and  surety,  does  not  discharge  the  others  [u), 
— At  common  law  the  effect  of  an  absolute  release  under  seal  of  j^^gej^-e  ^f 
one  of  co-debtors  in  discharging  the  others  could  not  be  met  by  a  remedies 
merely  parol  agreement  to  the  contrary  {x).    But  a  release  of  one  ^S^^tor. 
of  co-debtors  may  be  qualified  by  an  express  proviso  or  reservation 


(0  Lean  v.  Xewhall,  8  T.  R.  168  ; 
EutUm  V.  Eyre,  6  Taimt.  289.  See  Hen^ 
derson  v,  Stobart,  5  Ex.  99  ;  19  L.  J.  Ex. 
135. 

(«)  Walmesley  v.  Cooper^  11  A.  &  E. 
216;  10  L.J.  Q.  B.  49. 

(^  Salmon  t.  Webb,  3  H.  L.  C.  610 ; 
lOE.  R.  201. 

(o)  MorUy  v.  Frear,  6  Bing.  647. 

{p)  Thimblebtf  v.  Barron,  3  M.  &  W. 
210  ;  7  L.  J.  Ex.  128. 

(q)  Ford  t.  Beech,  11  Q.  B.  862;  17 
L.  J.  Q.  B.  114. 


L. 


(0  Walker  v.  ^^eviU,  3  H.  &  C.  403 ; 
34  La.  J.  Ex.  73. 

(«)  MouY.  Hall,  dBx.. 46;  19 L.J. Ex. 
205 ;  Bolton  y.  Buckenham,  (1891)  1  Q.  B. 
278  ;  60  L.  J.  Q.  B.  261. 

ify  Go.  Lit.  232  a ;  Cheetham  t.  Ward, 
1  B.  &  P.  630 ;  Nicholson  t.  Jtevill,  4 
A.  &  E.  675  ;  5  L.  J.  K.  B.  129 ;  Be 
E,  W,  A,,  (1901)  2  K.  B.  642 ;  70  L.  J. 
K.  B.  810. 

(»)  Collins  V.  Prosser,  I  B.  &  0.  682. 

(x)  See  ante,  p.  663. 

u  u 
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of  the  remedies  of  the  creditar  against  the  other  oo-debtors ;  and 
the  release  in  such  form  operates  only  between  the  parties  to  it,  and 
with  the  same  effect  as  a  oovenant  not  to  sue  (y).  *^  The  reason 
why  a  release  to  one  debtor  releases  all  jointly  is,  because,  unless  it 
was  held  to  do  so,  the  co-debtor  after  paying  the  debt,  might  sue 
him  who  was  released  for  contribution,  and  so  in  effect  he  would 
not  be  released ;  but  that  reason  does  not  apply  where  the  debtor 
released  agrees  to  such  a  qualification  of  the  release  as  will  leave 
him  liable  to  any  rights  of  the  co-debtor  "  (2).  So  a  creditor  of  a 
firm  of  partners  may  release  one  or  more  of  the  partners,  reserving 
the  right  to  sue  them  all  jointly,  or  the  others  separately  (a).  And 
creditors  may  release  the  debtor  under  a  composition  without  pre- 
judice to  their  remedies  against  co-debtors  or  sureties  {b).  A  release 
or  composition  under  the  bankruptcy  law  operates  without  affecting 
the  remedies  of  creditors  against  other  parties  because  it  takes  effect 
by  force  of  law  {c). 

Where  two  persons  have  contracted  liability  for  the  same  debt  in 
the  relation  of  principal  and  surety,  to  the  knowledge  of  the 
creditor,  a  release  of  the  principal,  or  a  covenant  not  to  sue  the 
principal  for  a  limited  or  unlimited  time,  discharges  the  surety  by 
reason  of  the  relation  (d).  The  release  of  a  surety  does  not  dis- 
charge the  principal  debtor  {e) ;  and  the  release  of  a  surety  dis- 
charges a  joint  co-surety,  but  not  a  co-surety  severally  bound  (/). 
A  release  or  covenant  not  to  sue  may  be  made  with  an  express  re- 
servation of  remedies  against  the  surety ;  in  which  case  the 
principal  debtor  is  discharged  as  against  the  creditor,  but  not  as 
against  the  surety  whose  liability  remains  unaffected.  "  The 
reserve  of  remedies  has  that  effect  upon  this  principle— first,  that  it 
rebuts  the  implication  that  the  surety  was  meant  to  be  discharged^ 
which  is  one  of  the  reasons  why  the  surety  is  ordinarily  exonerated 
by  such  a  transaction ;  and,  secondly,  that  it  prevents  the  rights  of 


(y)  IVice  t.  Barker^  4  E.  &  B.  760 ; 
24  L.  J.  Q.  B.  130 ;  JFillU  v.  De  Castro, 
4  C.  B.  N.  S.  216 ;  27  L.  J.  0.  P.  246. 

(z)  Per  eur.  North  v.  Wakefield,  13 
Q.  B.  541. 

(a)  Solly  V.  Forbes,  2  B.  &  B.  38. 

(b)  Hxdson  v.  Barclay,  3  H.  &  C.  361 ; 
34  L.  J.  Ex.  217;  Keyes  v.  Elkins,  5 
B.  &  8.  240 ;  34  L.  J.  Q.  B.  25 ;  Bateson 
T.  Gosling,  L.  R.  7  C.  P.  9 ;  41  L.  J. 
0.  P.  63. 

(£)  Ellis  T.  Wilmot,  L.  R.  10  Ex.  10 ; 
44  Li.  J.  Ex.  10 ;  Exp,  Jacobs,  L.  R.  10 


Gh.  211;  44L.  J.  B.  34. 

(d)  Moss  v.  Hall,  5  Ex.  46 ;  19  L.  J.  Ex. 
205  ;  Cragoe  v.  Jones,  L.  R.  8  Ex.  81  ; 
42  L.  J.  Ex.  68 ;  JFebb  v.  Hetcitt,  3 
K.  &  J.  438  ;  Comm.  Bk,  of  Tasmania  v. 
Jones,  (1893)  A.  C.  313  ;  62  L.  J.  P.  0. 
104. 

(i)  Ex  p.  Good,  6  0.  D.  46  ;  46  L.  J.  B. 
65. 

(/)  TFard  v.  Nat.  Bk.  of  New  Zealand, 
8  Ap.  Ca.  755  ;  62  L.  J.  P.  C.  65.  See 
Thompson  t.  Lack,  3  C.  B.  640 ;  16  L.  J. 
C.  P.  76. 


the  Btirety  agunst  the  debtor  being  impured,  the  injury  to  such  Cou.  viii. 
rights  being  the  other  reason  ;  for  the  debtor  cannot  complain  if 
the  instant  afterwards  the  surety  enforces  those  rights  against  him, 
and  his  consent  that  the  creditor  shall  hare  reconrse  against  the 
surety  is,  imphedly,  a  consent  that  the  surety  shall  have  recourse 
against  him  "  (g).  Accordingly,  the  holder  of  a  bill  of  exchange 
may  release  the  acceptor,  at  the  same  time  expressly  reserring  his 
remedies  against  other  parties  seoondarily  liable ;  who  retain  their 
right  of  recourse  against  the  acceptor  (h).  Where  the  surety  had 
guaranteed  the  interest  of  the  debt,  but  not  the  debt  itself,  a  release 
of  the  debtor  with  a  reserve  of  rights  against  other  persons  was 
held  not  to  release  the  surety,  though  the  surety  could  only  stop 
the  interest  by  paying  the  debt,  in  which  case  he  might  charge  the 
debtor  with  the  amount  (i).  The  original  contract  may  expressly 
reserve  to  the  creditor  the  power  of  releasing  a  debtor  without  dis- 
charging the  co-debtors  or  sureties ;  and  a  general  release  is  then 
qualified  by  the  terms  of  the  contract  (k). 

A  release  by  one  of  oo-oreditore  jointly  entitled  to  the  debt  dis-  Belewe  bj 
charges  the  debtor  against  all  (/) ;  but  where  a  person,  being  a  ^J^to^.' 
creditor  in  his  own  right  and  also  as  partner  in  a  firm,  executed  in 
his  own  name  a  release  to  the  debtor,  he  was  taken  to  have  executed 
for  his  own  debt  only  and  not  for  the  partnership  debt(ffi).     A  CoTenantnot 
covenant  by  one  of  joint  creditors  not  to  sue  the  debtor,  though  it 
may  operate  as  equivalent  to  a  release  as  against  that  creditor  upon 
the  principle  of  avoiding  circuity  of  action,  has  no  efieot  in  re- 
leasing the  debtor  from  the  joint  claim ;  and  all  the  creditors  may 
join  in  suing,  though  the  one  would  thereby  commit  a  breach  of 
his  covenant  (n).— In  U»e  case  of  a  co-creditor  releasing  the  debt  in  Beieasa 

ooUusion  with  the  debtor  and  in  fraud  of  the  other  creditors,  the  *»'''»'°«1  ^ 

'  collDsioii  and 

Com't  of  Chancery  upon  equitable  principles  will  sot  aside  the  fraud, 
release  ;  as  in  the  case  of  a  partner  oollusively  releasing  a  partner- 
ship  debt  (o) .    The  courts  of  common  law  also  ex^xtised  a  summary 
jurisdiction  to  set  aside  a  plea  of  release  where  a  court  of  equity 

(?)  Jtr  cur.  Efarfley  v.  Colt,  IB  M.  4  &  C.  672  ;  3i  L.  J.  Ex.  133, 

W.    13S;   16  L.   J.   El.    116;    Ov-en  v.  (()  Hawkiluiu!  t.   Farkim,  2  Swanst. 

Himm,  4  H.  L.  C.  B97  ;   10  E.  R,  762  ;  639  :    Witkii-ioa  v.  Linda,  7  M.  &  W.  81. 

Batnon  t.  Goiting,  L.  B.  7  C.  P.  9  ;  41  (m)  Bain  t.  Coeper,  9  M.   4  W 

L.  J.  C.  P.  53  ;  CVflooe  v.  Jonet,  tupra.  1 1  L.  J.  Ei.  326,     See  Fm-ell  v. 

(A)  Jfuir  V.  Craaford,  L.  B.  2  H.  L.  hunt,  (1901)  2  C*.   160 ;  70  L. 

8u.  46fl.  687. 

(i)  Green  y.  Wgm,  L.  B.  4  Ch.  204  ; 
38  L.  J.  C.  76. 

<t)  Cooper  y.  Smith,  4  M.  4  W.  619 ; 

Vnimt  Bank  ef  UamhttUr  y,  Bttlh,  ZS..  401,,  J.  C.  404. 
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Pake  IV.  would  set  aside  the  release  imoonditionally  and  absolutely ;  as  in 
the  case  of  fraud  and  collusion  with  the  debtor  {p)  ;  or  in  the  case 
of  the  releasor  being  a  bare  trustee,  or  a  nominal  plaintiff,  or  having 
assigned  the  debt  without  retaining  any  beneficial  interest  (q) .  But 
the  courts  of  common  law  had  no  jurisdiction  to  set  aside  the 
release  itself,  or  to  modify  it  upon  equitable  terms  (r).  Now  under 
the  Judicature  Act  all  the  divisions  of  the  court  have  the  power  to 
^^^®?s®  give  full  equitable  relief. — In  the  case  of  a  releasing  creditor  having 

frand.  been  induced  to  give  the  release  by  the  fraud  of  the  debtor,  he  may 

avoid  it  at  his  election  without  the  aid  of  the  court ;  and  he  may 
meet  a  plea  of  release  in  an  action  by  replying  that  the  release  was 
obtained  by  fraud  (s). 

{p)  Barker  t.  JRie?Mrd8ony  1  Y.  &  J.  (r)   Parke,    B.,    PMlhpt    v.    Clagett^ 

362 ;  Phillipa  v.  Cla^ett,  11  M.  &  W.  84 ;  ^upra  ;  Sawstone  t.  Gandell,  16  M.  &  W. 

12  L.  J.  Ex.  275 ;  £jep.  Garnet,  3  H.  &  oaI  .  i  ^  t    T  i?^   ooi 

C.  294  ;  33  L.  J.  Ex.  317.  ^^*  »  ^^  ^'  ''•  ^^'  2^^' 

{q)  Legh  t.  Legh,  1   B.   &  P.   447  ;  (»)   Wild  v.  Williams,  6  M.  &  W.  490 ; 

Innell  v.  Newman,  4  B.  &  Aid.  419  ;  Be  9  L.  J.  Ex.  490  ;  Parke,  B.,  Fhillips  t. 

Fothonier  v.  Mattos,  E.  B.  &  E.  461  ;  27  Clagett,  eupra.    See  Bobinsim  v.  Vernon, 

L.  J.  Q.  B.  260.     See  Mont/orts  v.  Mars-  7  0.  B.  N.  S.  231 ;  29  L.  J.  C.  P.  135  ; 

den,  (1896)  1  Oh.  11 ;  64  L.  J.  0.  62.  Urquhart  t.  Maepherson,  3  Ap.  Oa.  831. 
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Chapter  IX. 
MERGER  AND  ESTOPPEL. 

Merger — oondifdons  of  merger — ^intention  of  mergfer — effect  of 
implied  ooyenant    661 

Merger  by  judgment  recovered — judgment  on  collateral  security 
— reyersal  uf  judgment    663 

Judgment  against  joint  debtor— joint  debtor  beyond  seas — effect 
in  equity  of  merger  of  joint  debt    664 

Estoppel  by  judgment  against  plaintiff — ^judgment  for  part  of 
claim     666 

Estoppel  by  ret  Judicata— indgment  by  default — admissions  in 
pleading — effect  of  yerdiot  or  judgment — estoppel  must  be 
pleaded    667 

Judgment  of  inferior  court — foreign  judgment — pendency  of 
another  action    , 668 

"  It  is  a  general  rule  of  law,  that  a  party,  by  taking  or  acquiring  Merger, 
a  security  of  a  higher  nature  in  legal  operation  than  the  one  he 
already  possesses,  merges  and  extinguishes  his  legal  remedies  upon 
the  minor  security  or  cause  of  action."  By  taking  a  bond  or 
covenant  under  seal  for  a  simple  contract  debt,  the  remedy  upon 
the  simple  contract  is  extinguished ;  by  recovering  judgment  upon 
a  simple  contract,  bond,  or  speciality,  the  remedy  upon  the  cause  of 
action  is  merged  in  the  judgment,  which,  being  matter  of  record, 
is  a  security  of  higher  efficacy  (a).  "  The  policy  of  the  law  is, 
that  there  shall  not  be  two  subsisting  remedies,  one  upon  the 
covenant  and  another  upon  the  simple  contract  by  the  same  person 
against  the  same  person  for  the  same  demand"  (^).  But  no 
merger  takes  place  where  the  securities  are  of  equal  degree :  as  a 
bond  taken  for  a  bond  or  for  a  covenant  (c) ;  or  a  bond  or  covenant 

(a)  Truro,  L.  C,  Otcen  v.  ffotnan,  3  (h)  Maule,  J.,   Price  v.  MouUon,    10 

Mac.  &  a.  407  ;  20  L.  J.  C.  314 ;  Ken-  C.  B.  674 ;  20  L.  J.  C.  P.  102. 

dall  V.  HamiHoH,  4  Ap.   Ca.  504  ;   4S  (c)  Branthtoait  t.  Comicallit,  Gro.  Car. 

L.  J.  G.  P.  706 ;  Commre.  of  Stamp*  v.  86.     See  HigyetCe   eate,    6  Go.    46  b ; 

Hope,  (1891)  A.  G.  476  ;  60  L.  J.  P.  G.  Chetwynd  v.  Allen,  (1899)  1  Gh.  863 ;  68 

44.  L.  J.  G.  160. 
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Conditions  of 
merger : — 


Paet  IV.  taken  for  payment  of  rent,  which  is  also  a  specialty  debt  (d) ;  or  a 
judgment  recovered  upon  a  contract  of  record  (e).  The  remedy  by 
action  in  the  nature  of  an  action  for  waste  is  available  notwith- 
standing an  express  covenant  in  that  behalf ;  this  forming  the  only 
apparent  exception  to  the  generality  of  the  rule  (/). 

It  is  a  necessary  condition  of  merger  that  the  two  securities  are 
co-extensive ;  that  is  to  say,  the  superior  security  must  be  for  the 
same  identical  debt  and  between  the  same  parties  as  the  inferior 
as  to  the  debt,  security.  A  bond  for  a  limited  sum  cannot  merge  a  simple  con- 
tract debt  of  indefinite  amount ;  as  a  bond  given  to  secure  the 
payment  of  money  then  due  and  thereafter  to  become  due  under  a 
simple  contract  for  work  (g).  But  merger  may  be  effected  of  part 
of  a  claim,  if  the  superior  security  be  specifically  appropriated  to 
that  part  (A). — The  new  security  must  also  be  between  the  same 
parties ;  a  superior  security  given  by  a  surety  for  the  debt  does  not 
merge  the  debt  as  against  the  principal  («).  And  a  joint  bond  of  a 
principal  and  surety  does  not  merge  the  debt  of  the  principal  (k). 
A  mortgage  with  a  covenant  to  pay  the  debt,  given  by  one  of  the 
makers  of  a  joint  and  several  promissory  note,  was  held  not  to 
merge  the  note  as  against  the  other  maker  (/).  And  a  superior 
security  given  to  a  third  party  as  trustee  for  the  creditor  does  not 
merge  the  original  debt  (m). 

Merger  is  effected  by  mere  operation  of  law,  independently  of 
any  intention  of  the  parties  that  the  inferior  remedy  should  be  dis- 
charged (n) ;  and  it  seems  that  it  is  not  competent  for  the  parties 
to  prevent  the  operation  of  the  rule  of  law,  by  an  express  agree- 
ment to  the  contrary,  except  in  oases  where  merger  is  infeiTod  from 
the  circumstances,  as  upon  the  payment  off  of  a  mortgage  by  an 
absolute  owner  (o).     But  a  new  security,  though  not  within  iiiQ 


As  to  the 
parties. 


Intention  of 
merger. 


{d)  Creflswell,  J.,  JMm  t.  MouUtm^ 
supra;  Kidd  t.  BooiWy  L.  B.  12  Eq.  89 ; 
40  L.  J.  C.  681. 

ie)  PrettM  v.  Ferton,  Cro.  Eliz.  817. 

(/)  Kinlyiide  v.  Thornton,  2  W.  Bl. 
Ill;  Marker  Y,  Kenrieky  13  C.  B.  188; 
22  L.  J.  C.  129. 

(^)  Norfolk  Ey,  v.  MeKamaray  3  Ex. 
628. 

(A)  iViVd  V.  Moulton,  10  C.  B.  661 ; 
20  L.  J.  C.  P.  102. 

(i)   White  V.  Cuyler,  6  T.  R.  17G. 

{k)  Holmes  ▼.  Bell,  3  Man.  &  G.  213. 

(0  Amrll  V.  Baker y  16  Q.  B.  20; 
BoaUr  v.  Mayor,  19  0.  B.  N.  S.  76 ;  34 


L.  J.  C.  P.  230.    See  Sharpe  v.  Gihhs,  16 
C.  B.  N.  S.  627. 

(m)  Bell  Y.  Banks,  3  Man.  &  G.  268 ; 
Moteatt  y.  Londethorough,  4  E.  &  B.  1 ; 
23  L.  J.  Q.  B.  38. 

(«)  Fi-ice  V.  MouUon,  10  C.  B.  661  ; 
20  L.  J.  C.  P.  102;  Norfolk  By.  t. 
MeNamara,  3  Ex.  628. 

(o)  Truro,  L.  C,  Otoen  v.  Mbman,  S 
Mac.  &  G.  408;  20  L.  J.  C.  314; 
Commrs.  of  Stamps  v.  Hope,  (1891)  A.  C. 
476 ;  60  L.  J.  P.  C.  44.  See  Lutuidation 
Estates  Co.  v.  Willoughby,  (1898)  A.  C. 
321  ;  67  L.  J.  0.  261  ;  IngU  v.  Vaughan 
Jenkins,  (1900)  2  Ch.  368 ;  69  L.  J.  C. 
618. 
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conditions  required  to  effect  a  merger  by  operation  of  law,  may  be  Chap.  rx. 
given  and  accepted  in  discharge  of  the  prior  debt  by  agreement  of 
the  parties ;  and  it  then  operates  by  way  of  accord  and  satisfac- 
tion ( p), — A  deed  acknowledging  a  simple  contract  debt  may  be  con-  Effect  of 
stnied  as  implying  a  covenant  to  pay  the  debt,  with  the  effect  of  TOvenant. 
merging  the  simple  contract.  *'In  the  simple  case  of  a  debtor 
acknowledging  a  debt  by  a  deed  under  seal,  without  any  other 
object  declared  by  the  deed,  it  must  be  assumed  that,  although  no 
words  of  covenant  are  used,  the  debtor  meant  to  be  bound,  or  else 
why  should  he  go  through  the  form  of  executing  a  deed  P  "  {q) .  But 
if  the  acknowledgment  of  debt  is  made  for  a  particular  purpose 
declared  in  the  deed,  it  is  construed  presumptively  as  restricted  to 
the  declared  purpose,  and  there  is  no  merger  (r).  Where  a  deed 
acknowledges  a  simple  contract  debt  for  the  declared  purpose  of 
assigning  certain  security  for  it,  without  any  express  terms  of  cove- 
nant, no  intention  to  give  a  covenant  can  be  implied,  and  the 
debtor  remains  chargeable  with  the  original  debt  («).  But  if  the 
deed  reciting  a  simple  contract  debt  agrees  to  execute  a  mortgage 
to  secure  it  with  all  usual  powers  and  covenants  incidental  thereto, 
it  conveiis  the  debt  into  a  specialty  debt,  because  a  covenant  for 
payment  is  a  usual  covenant  {t).  Where  money  is  lent  upon  a 
deed  of  mortgage  containing  a  covenant  to  pay  it  out  of  the  mort- 
gaged property,  the  borrower  cannot  be  charged  with  a  simple  debt 
for  money  lent,  or  with  any  other  liability  than  the  covenant  (w). 

A  judgment  recovered  by  the  plaintiff  in  an  action  for  a  debt  or  Merger  by 
breach  of  contract  merges  the  original  cause  of  action,  and  is  a  bar  J^oj^r^ 
to  another  action  for  the  same  claim  {x).    An  order  of  the  court 
directing  payment  of  money,  as  in  the  case  of  a  balance  order 
under  the  Companies  Act,  1862,  is  not  necessarily  a  judgment  so 
as  to  effect  a  merger  (j/).    Judgment  recovered  for  a  less  sum  than 


ip)  See  anUy  p.  623. 


Caims,  L.  J.,  Isaaeson  v.  ITartcood, 
L.  R.  3  Ch.  226;  37  L.  J.  C.  213; 
Saitoun  V.  ffoustonj  1  Bing.  433. 

(r)  Tivopmny  v.  Young ^  3  B.  &  C. 
208 ;  Yates  v.  ABton^  4  Q.  B.  182 ;  12 
L.  J.  Q.  B.  160 ;  Courtney  v.  Taylor ,  6 
Man.  &  G.  851 ;  12  L.  J.  C.  P.  330. 

(a)  Isaacson  v.  Hancood^  L.  R.  3  Gh. 
226 ;  37  L.  J.  G.  209  ;  Jaekson  v.  JV.  E, 
Ry.,  7  C.  D.  673  ;  47  L.  J.  C.  363. 

{t)  Saunders  y.  Milsomey  L.  R.  2  Eq. 
673.  See  Kidd  y.  Boone,  L.  R.  12  Eq. 
89;  40L.  J.  C.  631. 


(m)  Mathew  y.  Blackmore,  1  H.  &  N. 
762  ;  26  L.  J.  Ex.  160. 

(x)  Siddall  v.  Hawelife,  1  C.  &  M. 
487  ;  2  L.  J.  Ex.  237  ;  Kinj  v.  Iloare, 
13  M.  &  W.  494 ;  14  L.  J.  Ex.  29  ; 
ffammond  v.  Schofield,  (1891)  1  Q.  B. 
453  ;  60  L.  J.  Q.  B.  639.  See  Edevain 
y.  Cohen,  43  C.  D.  187  ;  MeLeod  y. 
Power,  (1898)  2  Ch.  295;  67  L.  J.  0. 
661. 

{jy)  Westmoreland  Slate  Co,  y.  Feilden, 
(1891)  3  Gh.  15;  60  L.  J.  G.  680.  See 
Carpenter  y.  Thornton,  3  B.  &  Aid.  622. 
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Past  IV. 


Judgment  on 

ooUateral 

securitj. 


Warrant  of 
attomej. 


BeTersal  of 
judgment. 


that  claimed  merges  the  whole  claim,  because  it  is  conclusiye  as  to 
the  amount  recoverable ;  and  no  further  action  can  be  brought  upon 
the  same  claim  in  respect  of  the  residue  (z).  A  judgment  recovered 
in  an  action  for  interest  only  is  no  bar  to  a  subsequent  action 
claiming  the  principal  debt  {a).  And  a  judgment  recovered  in  an 
action  for  the  principal  debt  only,  is  no  bar  to  a  subsequent  action 
for  interest  accrued  previous  to  the  judgment  (J) .  As  the  judgment 
merges  the  debt  no  interest  can  afterwards  accrue  except  upon  the 
judgment  (c).  But  a  judgment,  though  it  merges  the  debt,  does 
not  affect  a  charge  or  mortgage  of  property  for  the  debt  and 
interest  (d). — Where  a  bill  of  exchange  was  given  in  payment  of  a 
debt  due  imder  a  covenant,  and  judgment  recovered  upon  the  bill, 
it  was  held  that  the  judgment  alone,  without  payment  or  satisfac- 
tion, though  it  merged  the  remedy  upon  the  bill,  afforded  no 
answer  to  an  action  upon  the  covenant  {e). — ^A  warrant  of  attorney 
to  enter  up  judgment,  or  a  cognovit  acthnemj  is  only  a  collateral 
security  for  obtaining  the  judgment,  and  does  not  alone  merge  the 
original  debt  nor  satisfy  it,  before  payment  is  made  or  judgment 
entered  (/).  A  warrant  of  attorney  given  to  a  third  parly  as 
trustee  for  the  creditor,  with  judgment  entered  under  it,  is  no 
merger,  because  not  between  the  same  parties,  nor  is  it  any  satis- 
faction until  paid  {g), — A  judgment,  though  erroneous  or  voidable 
for  any  cause,  retains  its  operation  in  merger  of  the  cause  of  action 
until  reversal ;  but  if  reversed  or  set  aside,  the  creditor  is  restored 
to  his  original  cause  of  action  {h). 


Merger  of 
joint  debt. 


A  judgment  recovered  against  one  of  joint  obligors  of  a  bond 
merges  the  joint  liability  on  the  bond,  and  is  a  bar  to  an  action 
against  the  others ;  but  if  the  obligors  axe  bound  jointly  and 
severally  the  judgment  against  one,  without  satisfaction,  is  no  bar 
to  an  action  against  another  upon  his  several  liability,  whilst  any 


(z)  Stewart  v.  Todd,  9  Q.  B.  767 ;  16 
L.  J.  Q.  B.  827 ;  Bagot  v.  TFiliiams,  3 

B.  &  C.  235.     See  Barber  v.  Zamb,  8 
a  B.  N.  S.  96 ;  29  L.  J.  0.  P.  234. 

(a)  BlackbnrD,  J. ,  Morgan  v.  Rowlands , 
L.  R.  7  Q.  B.  493 ;  41  L.  J.  Q.  B.  187. 

{b)  Florence  v.  JenningSy  2  0.  B.  N.  S. 
454  ;  26  L.  J.  0.  P.  274. 

(f)  Ex  p.  Oriental  Finance  Corp.,  4  C.  D. 
33 ;  46  L.  J.  C.  67  ;  Fx  p.  Fewings,  26 

C.  D.  338 ;  63  L.  J.  C.  543. 

(rf)  Fopple  V.  Sylvester,  22  C.  D.  98 ; 
62  L.  J.  C.  64  ;  Fconomic  Life  Ass,  v.  Us- 
*or«<?,  (1902)  A.  0. 147 ;  71 L.  J.  P.  0. 34. 


(e)  Drake  t.  Mitchell,  3  East,  251  ; 
TFegg  Frosser  v.  Svans,  (1895)  1  Q.  B. 
108. 

(/)  Mrris  v.  Aglett,  2  Camp.  329  ; 
Billon  y.  Rimmer,  1  Bing.  100.  See 
Siddall  V.  Raweliffe,  1  C.  &  M.  487 ;  2 
L.  J.  Ex.  237. 

ia)  Bell  v.  Banks,  3  Man.  &  G.  258. 

(A)  Siggen*s  ease,  6  Co.  45  b ;  Vibart 
T.  Coles,  24  Q.  B.  D.  364 ;  59  L.  J.  Q.  B. 
152.  See  Lechmere  v.  Fletcher,  1  C.  & 
M.  623  ;  2  L.  J.  Ex.  219  ;  Hammond  v. 
Schojield,  (1891)  1  Q.  B.  463 ;  60  L.  J. 
Q.  B.  539. 
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part  of  the  debt  remains  due  (t).     So  a  bond  given  by  one  of  joint     Chap.  IX. 
debtors  for  a  simple  contract  debt  merges  the  joint  liability,  but  not 
the  several  liability  of  co-debtors  (A).    And  a  judgment  against  one 
of  the  makers  of  a  joint  and  several  promissory  note  does  not 
merge  the  note  against  the  others  severally  (/).      A  consent  to 
judgment  given  by  one  of   two  joint  contractors  in  an  action 
brought  against  the  two  is  a  bar  to  the  further  maintenance  of  the 
action  against  the  other  (m) ;  but  a  petition  in  bankruptcy  founded 
on  a  debt  is  not  defeated  by  judgment  having  been  recovered  subse- 
quently (n). — An  exception  has  been  made  by  the  Mercantile  Law  Joint  debtor 
Amendment  Act,  1856,  s.  11,  in  the  case  of  one  of  joint  debtors  ^jo^dseas. 
being  beyond  the  seas  at  the  time  the  cause  of  action  accrued  ;  in 
which  case  it  is  provided  that  the  judgment  recovered  against  one 
then  within  the  jurisdiction  shall  not  merge  the  remedy  against  the 
joint  debtor  beyond  the  seas,  who  may  be  sued  after  his  return. 

Merger  of  a  joint  liability  has  presumptively  the  same  effect  in  EflPeot  in 
equity  as  at  law  in  discharging  co-debtors  ;  and  though  they  were  ^^^  °^ 
unknown  to  the  plaintiff  at  the  time  of  recovering  the  judg-  joint  debt. 
ment(o).  And  judgment  recovered  against  a  husband  bars  an 
action  against  the  wife  upon  the  same  contract  in  respect  of  her 
separate  property  (p).  Nor  can  a  judgment  against  one  of  joint 
debtors  be  set  aside  with  the  consent  of  the  judgment  debtor  for 
the  purpose  of  joining  a  joint  debtor  who  is  discharged  by  the 
judgment  (q).  But  in  the  case  of  partners  the  assets  are  several  in 
equity,  and  a  creditor  has  a  several  claim  against  the  assets  of  a 
deceased  partner ;  and  in  such  circumstances  a  judgment  against 
the  surviving  partner  does  not  bar  the  claim  against  the  share  of 
the  deceased ;  nor  does  judgment  against  the  latter  bar  an  action 
against  the  survivor  (r).  And  a  judgment  against  partners  jointly 
does  not  merge  the  debt  so  far  as  to  exclude  the  right  of  the  creditor 
to  prove  in  bankruptcy  against  their  separate  estates  in  respect  of 
separate  liabilities,  if  any,  for  the  original  debt  («). — ^A  judgment 


(•)  Eiggen's  ease,  6  Go.  46  a ;  Blum- 

Jt^ld^s  eoMf  6  Co.  86  b ;  King  v.  Hoare^ 

13  M.  &  W.  494  ;  14  L.  J.  Ex.  29.    See 

Blyth  V.  Fladgaie,  (1891)  I  Ch.  337  ;  60 

L.  J.  C.  66. 

(A)  Oicen  v.  Homan^  3  Mac.  &  G.  410  ; 
20  L.  J.  C.  314. 

(/)  Ayrey  y.  Davenport,  2  B.  &  P. 
N.  R.  474. 

(m)  MeLeod  v.  Power,  (1898)  2  Ch. 
295;  67L.  J.C.  551. 

(»)  JBxp,  Horner,  (1895)  1  Q.  B.  189 ; 
6t  L.  J.  Q.  B.  126. 


(o)  Kendall  v.  Ifamilton,  4  Ap.  Ca. 
604  ;  48  L.  J.  C.  P.  705. 

{p)  Hoare  v.  Xibl^'tt,  (1891)  I  Q.  B. 
781;  60  L.J.  Q.  B.  565. 

(q)  Hammond  v.  Schqfield,  (1891)  1 
Q.  B.  463 ;  60  L.  J.  Q.  B.  639. 

(r)  Liverpool  Borough  Bk.  v.  Walker, 
4  I)e  a.  &  J.  24  ;  Me  Hodgson,  31  C.  D. 
184;  65  L.  J.  C.  241.  See  Blyth  v. 
Fladgate,  (1891)  1  Ch.  337 ;  60  L.  J.  C. 
66. 

(«)  Exp.  Chandler,  13  Q.  B.  D.  60. 


666 


DIBCHABGE  OP  OOKTRACTS. 


PabtIV. 


Eotoippelby 
jadinnent 
against 
plaintiff. 


recovered  against  one  of  joint  debtors,  thoagh  it  merges  the  debt 
and  prevents  recovery  against  the  others,  does  not  bar  his  right  of 
contribution  from  them  (t). 

A  judgment  against  the  plaintiff  in  an  action  is  a  oonelnsive 
estoppel  as  to  the  matter  adjudicated.  '^  When  one  is  barred  in 
any  action,  real  or  personal,  by  judgment  on  demurrer,  confession^ 
verdict,  &c.,  he  is  barred  as  to  that,  or  the  like  action  of  the  like 
nature  for  tbe  same  thing,  for  ever ;  for  ^  expedit  reipubiioB  vt  sU 
finiA  litium ' "  («).  But  the  judgment,  in  order  to  operate  in 
estoppel,  must  have  proceeded  upon  grounds  which  are  decisive  of 
the  cause  of  action  {x) ;  a  plaintiff  is  not  estopped  by  a  judgment 
against  him  upon  the  ground  of  having  brought  the  action  pre- 
maturely, as  an  action  for  the  price  of  goods  before  the  oredit  had 
expired  (y),  or  an  action  to  recover  back  the  deposit  under  a  con- 
tract of  sale  before  the  contract  was  rescinded  (z).  If  the  plaintiff 
discontinued  the  former  action,  or  was  nonsuited,  or  if  it  was  dis- 
missed for  want  of  prosecution,  there  is  no  bar  to  a  second  action  (a). 
The  plaintiff  may  also  bring  a  second  action  upon  new  matter 
arising  which  defeats  the  defence  of  the  former  action ;  as  in  the 
case  of  a  composition  deed  being  defeated  by  non-payment  of  the 
composition  (&).  But  he  cannot  bring  a  new  action  upon  the  dis- 
ooTery  of  new  evidence  in  support  of  his  case,  unless  it  amounts  to 
a  new  cause  of  action  which  he  could  not  have  known  before  (c). 
And  a  plaintiff  cannot  bring  an  action  to  impeach  a  judgment 
upon  grounds  of  fitiud  which  he  might  have  pleaded  in  the  former 
action  {d).  Where  the  defendant  relied  for  defence  upon  a  judg- 
ment against  the  plaintiff  in  a  former  action  against  a  joint  debtor 
for  the  same  debt,  it  was  held  that  he  must  show  that  the  former 
judgment  was  obtained  upon  grounds  open  to  all  the  joint  debtors, 
and  not  upon  grounds  peculiar  to  the  one  previously  sued  {e). 


i: 


it)  See  Hammond  v.  Sehofield,  supra. 

(«)  Ferrer*8  case^  6  Co.  7  a  ;  Dtuheu  of 
Kin^9Um^9  eate,  2  Sm.  L.  C.  713  ;  Overton 
V.  Harvey,  9  C.  B.  324  ;  19  L.  J.  C.  P. 
256 ;  Tredegar  v.  Windus^  L.  B.  19  Eq. 
607  ;  44  L.  J.  C.  268. 

(x)  Hadley  v.  Green,  2  G.  &  J.  374  ; 
1  L.  J.  Ex.  137. 

(y)  Per  eur.  Palmer  v.  Temple,  9  A.  & 
E.  608  ;  8  L.  J.  Q.  B.  179. 

i«)  Palmer  v.  Temple,  supra, 
a)  Jte  Orrell  CoU,  Co.,  12  0.  D.  681 ; 
48  L.  J.  C.  655  ;  Magmts  v.  Bk.  of  Scot- 
land,  67  L.  J.  C.  902 :    Ord.    XXVI. 
r.   1.     See  Neuington  v.  Levy,  L.  R.  6 


0.  P.  180 ;  40  L.  J.  C.  P.  29 ;  Fox  v. 
*•  Star''  Newspaper  Co.,  (1900)  A.  0.  19 ; 
69  L.  J.  Q.  B.  117. 

(*)  Hall  V.  Levy,  L.  B.  10  C.  P.  164  ; 
44  L.  J.  C.  P.  89.     See  anU,  p.  656. 

(e)  Phosphate  Setcage  Co.  v.  Mollison,  4 
Ap.  Ca.  801  ;  Eeath  v.  Weaverhaven, 
(1894)  2  Q.  B.  108 ;  63  L.  J.  M.  C.  187. 
See  Re  May,  28  C.  D.  616  ;  64  L.  J.  C. 
338  ;  SeoH  y.  Alvarez,  (1895)  1  Ch.  596  ; 
64  L.  J.  C.  376. 

(rf)  Flower  v.  Lloyd,  10  C.  D.  327. 
See  Turner  v.  Tepper,  46  L.  J.  C.  703. 

(*)  PhiUips  ▼.  Ward,  2  H.  &  0.  717 ; 
83  L.  J.  Ex.  7. 
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Upon  the  same  principle  a  judgment  for  the  plaintiflP  for  a  certain  Chap.  IX. 
amount  operates  in  estoppel  as  to  the  amount  recoverable,  and  pre-  judgment  for 
eludes  his  suing  again  for  a  greater  amount  or  farther  damages  part  of  olaim. 
under  the  same  claim  (/).  But  a  judgment  may  be  set  aside  by 
the  court  upon  the  ground  of  mistake  in  the  amount  claimed,  and 
upon  the  ground  of  fraud  upon  the  plaintifiE(^).  Where  a 
plaintiff  sued  for  two  distinct  debts,  but  proceeded  for  and  proved 
one  only,  it  was  held  that  the  judgment  did  not  include  the  other 
debt  and  was  no  bar  to  a  second  action  (h). — So  if  the  plaintiff  in 
a  county  court  abandons  so  much  of  his  claim  as  is  in  excess  of  the 
jurisdiction,  he  is  precluded  by  the  judgment  of  the  court  from  bring- 
ing another  action  for  the  excess  (t) .  But  the  defendant  in  a  county 
court  action  may  make  a  coimterclaim  in  excess  of  the  jurisdiction 
of  the  court,  which  is  available  in  that  court  only  to  the  amount  of 
the  plaintiff's  claim ;  consequently  he  may  bring  an  action  in  the 
superior  court  for  the  residue,  in  which  action  the  judgment  of  the 
county  court  is  conclusive  as  to  the  cause  of  action,  and  the  only 
question  is  the  amount  of  the  debt  or  damages  (A). 

The  principle  of  estoppel  extends  to  all  matters  adjudicated  upon  Estoppel  by 
by  a  court  of  competent  jurisdiction,  as  against  the  parties  before  ^^J*^^^^' 
the  court,  and  all  persons  claiming  in  the  same  right  (/) ;  but  not 
against  parties  suiag  or  being  sued  in  different  rights  (fn).    And 
where  the  judgment  decides  a  general  right  affecting  a  class  of 
persons,  the  estoppel  includes  all  persons  of  that  class  who  were 
properly  represented  in  the  suit,  though  not  actual  parties  (w). — 
"  The  judgment  of  a  court  is  not  only  conclusive  with  reference  to  judgment  by 
the  actual  matter  decided,  but  it  is  also  conclusive  with  reference  to  <1«**^*' 
the  gi-ounds  of  the  decision,  provided  that  from  the  judgment  itself 
the  actual  grounds  of  the  decision  can  be  clearly  discovered"  (o). 


(/)  Serrao  ▼.  Noel,  16  Q.  B.  D.  649. 

Q)  Cannan  v.  Reynolda,  6  E.  &  B.  301 ; 
26  L.  J.  Q.  B.  62.  See  Patch  v.  Ward, 
L.  B.  3  Gh.  203 ;  GirdUsione  v.  Brighton 
Aqmrinm,  4  Ex.  D.  107 ;  48  L.  J.  Ex. 
373. 

(A)  Seddon  v.  Tutop,  6  T.  R.  607 ; 
Hadley  v.  Green,  2  C.  &  J.  374;  1 
L.  J.  Ex.  137. 

(t)  County  Courts  Act,  1888,  s.  81. 
See  Vines  v.  Arnold,  8  C.  B.  632  ;  19 
L.  J.  C.  P.  98;  Clarke  ▼.  Torke,  62 
L.  J.  C.  32;  Acarda  y.  Rhodes,  8  Ex. 
312;  22L.  J.  Ex.  106. 

(k)  Webnter  v.  Armstrong,  64  L.  J. 
Q.  B.  237  ;  Davis  v.  Fhgstaff  Minittg  Co.^ 
3  0.  P.  D.  228  ;  47  L.  J.  C.  P.  603. 


(/)  Tfeedham  v.  Bremner,  L.  R.  1  C.  P. 
683;  36  L.  J.  C.  P.  313;  Symons  v. 
Bees,  1  Ex.  D.  416 ;  Be  May,  28  C.  D. 
616  ;  64  L.  J.  C.  338  ;  Loekyer  v.  Ferry- 
man, 2  Ap.  Ca.  630  ;  Be  Eyton,  46  C.  D. 
468  ;  69  L.  J.  C.  733. 

(m)  Leggott  v.  G,  JV.  By,,  1  Q.  B.  D. 
699  ;  46  L.  J.  Q.  B.  667 ;  Ex  p.  Young, 
17  C.  D.  668  ;  60  L.  J.  C.  824;  BaUan- 
tyneT.  Mackinnon,  (1896)  2  Q.  B.  466; 
66  L.  J.  Q.  B.  616. 

(n)  Commrs.  of  Sewers  v.  Gellatly,  3 
CD.  610;  46  L.J.  C.  788. 

(o)  MeUiflh,  L.  J.,  Alison's  ease,  L.  R. 
9  Ch.  26 ;  43  L.  J.  C.  11.  See  Eoustown 
T.  Sligo,  29  C.  D.  448. 
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Admissions  in 
pleading. 


Effect  of 
verdict  or 
jadgment. 


Estoppel  nmst 
be  pleaded. 


Therefore  a  judgment  by  default  against  a  party  estops  him  in  a 
second  action  as  to  all  traversable  allegations  in  the  former  action 
which  are  necessary  to  support  the  judgment ;  but  not  as  to  de- 
fences, consistent  with  such  allegations,  which  he  merely  omitted  to 
plead  (/?).  So  a  plaintiff  who  confesses  a  defence  pleaded  is 
estopped  in  a  subsequent  action  from  setting  up  any  matter  incon- 
sistent with  the  confession  (q).  And  a  plea  of  set-off  found  against 
the  defendant  estops  him  from  suing  for  the  same  claim  in  a  sub- 
sequent action,  though  he  offered  no  evidence  upon  the  set-off  (#•). 
— The  allegations  and  admissions  in  the  pleadings  of  an  action, 
which  are  made  and  intended  for  the  purpose  of  that  action  only, 
do  not  operate  in  estoppel  in  other  proceedings  ;  as  the  admissions 
made  by  pleading  in  confession  and  avoidance,  or  by  pleading  a 
demurrer  («). — The  facts  actually  decided  by  an  issue  in  any  suit 
cannot  be  again  litigated  by  the  same  parties,  and  are  evidence 
between  them,  so  far  as  the  court  had  jurisdiction  to  decide  them 
and  they  were  properly  put  in  issue  (f).  Hence  a  verdict  operates 
in  estoppel  as  to  the  facts  in  issue  which  are  material  to  support  it, 
so  long  as  it  stands  ;  but  the  court  may  grant  a  new  trial  upon  the 
grounds  of  there  being  no  evidence  to  support  it ;  or  of  it  being 
against  the  weight  of  evidence,  or  of  misdirection  by  the  court  (u). 
The  court  can  disregard  the  verdict  only  in  the  ccwe  of  there  being 
no  evidence,  so  that  a  new  trial  is  useless ;  or  where  the  matter  of 
the  verdict  is  immaterial  (a?). — An  estoppel  must  be  specially 
pleaded,  where  there  is  an  opportunity,  because  it  concludes  the 
fact  without  inquiry ;  but  if  issue  is  joined  instead  of  pleading  the 
estoppel,  the  inquiry  is  open  and  it  is  matter  of  evidence  only  and 
not  conclusive ;  unless  there  was  no  opportunity  of  pleading  the 
estoppel,  in  which  case  it  is  conclusive  in  evidence  (y). 


Effect  of  The  judgment  of  an  inferior  court,  not  being  a  court  of  record, 

l^emrw)urt   ^^^®  ^^*  merge  the  debt  in  a  higher  security,  but  it  operates  by 

in  merger. 


(p)  Howlett  V.  Tarif,  10  C.  B.  N.  S. 
813;  31  L.  J.  0.  P.  146. 

(q)  Neicington  v.  Levy,  L.  R.  6  0.  P. 
180;  40  L.J.  C.  P.  29. 

(r)  Eastmure  v.  Zawes,  6  Bing.  N.  C. 
444;  8  L.  J.  C.  P.  236.  See  Ward  v. 
Wallii,  (1900)  1  Q.  B.  676;  69  L.  J. 
Q.  B.  423. 

(«)  Willes,  J.,  Hewlett  v.  Tarte,  supra; 
Boileau  y.  Rutlitiy  2  Ex.  665. 

{t)  Briscoe  y.  Stephen*^  2  Bing.  213  ; 
Carter  v.  James,  13  M.  &  "W.   137  ;  13 


L.  J.  Ex.  373;  Rm.  v.  Hutehxns,  6 
Q.  B.  D.  300 ;  50  L.  /.  M.  C.  36  ;  Friest- 
manv.  Thomas,  9  P.  D.  210  ;  53  L.  J.  P. 
109  ;  Coiieha  v.  Coneha,  11  Ap.  Ca.  541 : 
56  L.  J.  C.  267 ;  Btanton  y.  Styles^  5  Ex. 
578 ;  19  L.  J.  Ex.  336. 

M  ^cr  cur.  Me  May,  28  C.  D.  619 ;  64 
L.  J.  C.  338. 

{x)  Ex  p.  Morgan,  2  C.  D.  72  ;  46 
L.  J.  B.  36. 

(y)  Vooght  y.  W\neh,2  B.  &  Aid.  662  ; 
Kingston's  case,  2  Sm.  L.  C.  718. 
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way  of  estoppel ;  as  the  judgment  of  the  ancient  county  court  at  Chap.  IX. 
common  law(z).  The  county  court  as  constituted  by  statute  is 
expressly  made  a  court  of  record  (a) ;  and  the  judgment  of  the 
statutory  county  court  is  a  bar  to  an  action  for  the  same  cause  in 
any  other  court  (5).  By  the  County  Courts  Act,  1888,  it  is 
enacted,  s.  93,  "  every  judgment  and  order  of  this  court  shall  be 
final  and  conclusive  between  the  parties  " ;  but  it  is  provided  that 
the  court  shall  have  power  to  nonsuit  the  plaintiff ;  also  power  to 
order  a  new  trial.  An  action  will  not  lie  upon  a  judgment  of  a 
coimty  court ;  nor  in  a  county  court  upon  a  judgment  of  the  High 
Court  (c). — The  judgments  and  decisions  of  inferior  courts  of  com-  Effect  in 
potent  jurisdiction  are  conclusive  between  the  parties,  and  operate  ^  ^^' 
in  estoppel  upon  the  principles  above  stated.  The  decision  of  a 
county  court  on  a  claim  for  rent,  that  the  tenancy  was  yearly 
and  not  weekly,  was  held  to  be  conclusive  in  an  action  for  trespass 
and  eviction  in  the  superior  court  {d).  And  the  verdict  and  judg- 
ment of  a  county  court  upon  a  counterclaim  was  held  to  be  con- 
clusive as  to  the  claim ;  though  not  as  to  the  amount  due  in  excess 
of  the  plaintifE's  claim  (e).  And  a  judgment  or  order  made  by 
consent  is  equally  effective  as  an  estoppel  (/).  The  decision  of 
justices  exercising  summary  jurisdiction  in  petty  sessions  upon  a 
matter  within  their  jurisdiction  is  an  estoppel  between  the  parties ; 
as  a  decision  against  the  claim  of  a  servant  for  wages  under  the 
Masters  and  Servants  Act,  which  was  held  to  bar  the  same  claim  in 
any  other  court  {g), 

A  judgment  recovered  in  a  foreign  court  does  not  merge  the  Foieign 
cause  of  action  in  the  courts  of  this  country ;  and  therefore,  unless  ^^  *^™*^  * 
followed  by  satisfaction,  it  affords  no  answer  to  an  action  upon  the 
original  claim  (A).  But  a  final  judgment  of  a  foreign  court  is  con- 
clusive between  the  parties,  and  operates  in  estoppel  as  to  the 
matters  adjudicated.  It  therefore  raises  an  implied  debt  between 
the  parties  which  forms  a  distinct  cause  of  action ;  and  the  debtor 
cannot  plead  any  matter  of  defence  which  was  available  to  him  in 


(s)  Higgefi^t  case,  6  Co.  46  a. 

(a)  County  Courts  Act,  1888,  b.  6. 

{b)  Austin  y.  MilU,  9  Ex.  288 ;  23 
L.  J.  Ex.  40. 

{e)  See  the  County  Courts  Act,  1888, 
Bs.  63,  116. 

(rf)  FlUCers  T.  AUfrey,  L.  R,  10  C.  P. 
29  ;  44  L.  J.  C.  P.  73. 

(e)  Webster  t.   Armstrong ^   64  L.   J. 
Q.  B.  236. 
(/)  RihbU  Committee  v.  Crostofi  D,  C.y 


(1897)  1  Q.  B.  251 ;  66  L.  J.  Q.  B.  384. 

[g)  IliUHt  V.  CoUman,  44  L.  J.  Q.  B. 
194.  See  Dover  t.  Child,  1  Ex.  D.  172  ; 
46  L.  J.  Ex.  462  ;  Beg,  v.  Hutchings,  6 
Q.  B.  D.  300  ;  60  L.  J.  M.  C.  35. 

(h)  Smith  V.  NicoUs,  6  Bing.  N.  C. 
208  ;  8  L.  J.  C.  P.  42  ;  Bank  of  Austral- 
asia  ▼.  Harding,  9  C.  B.  661  ;  19  L.  J. 
C.  P.  345  ;  Bank  of  Australasia  y.  Nias, 
16  Q.  B.  717  ;  20  L.  J.  Q.  B.  284.  See 
Taylor  y.  HoUard,  (1902)  1  K.  B.  676  ; 
71  L.  J.  K.  B.  278. 
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PabtIV.  the  foreign  oourt  (t).  A  foreign  judgment  is  also  oondnsiYe  as  to 
the  amount  recoverable,  which  may  be  disdiarged  by  payment  or 
satisfaction  of  the  judgment  {j).  Upon  the  same  principle  a  final 
and  condusiye  judgment  upon  the  merits  against  the  plaintiff  in  a 
suit  brought  in  a  foreign  court,  may  be  set  up  in  estoppel  against 
an  action  brought  by  him  for  the  same  cause  in  the  courts  of  this 
country  (A-). 
AcUon  pend-  If  concurrent  actions  are  brought  by  the  same  plaintiff  in  an 
cause?'  "*™^  English  court  and  also  in  a  court  in  the  King's  dominions  for  the 
same  cause,  it  is  priniA  facie  vexatious,  and  the  plaintiff  will  be  put 
to  his  election  to  determine  in  which  court  he  will  sue  ;  but  in  the 
case  of  a  foreign  action,  by  reason  of  the  different  procedure  and 
remedies,  there  is  no  such  presumption,  and  it  lies  upon  the  defen- 
dant to  show  special  grounds  for  the  interference  of  the  court  (Q. 


29 


(•)  See  ante,  pp.  81,  83.  H.  L.  C.  416 ;  24  L.  J.  C.  620  ;  10  E.  R. 

( f)  Barber  ▼.  Lamb,  8  C.  B.  N.  S.  96 ;  981 ;  MeEenry  t.  Lewie,  22  C.  D.  397  ; 

L  J   C   P   234  52  L.  J.  C.  326 ;  Peruvian  Guano  Co.  v. 

Boekwoldt,  23  C.  D.  226  ;  62  L    J.  C. 

(*)  Rieardo  v.   Qareiae,  12  CI.  &  F.  714 ;  jr«/n>  v.  Binnie,  35  C.  D.  614 ; 

368  ;  8  E.  R.  460 ;  Nmvion  t.  Freeman,  The  Chrlstiineborg,   10  P.   D.   141 ;  54 

16  Ap.  Ca.  1 ;  69  L.  J.  C.  337.  l.  J.  Ad.  84.   See  The  Mannheim,  (1897) 

(/)  Carrm   Iron    Co.    t.   Maelaren,   6  P.  13  ;  66  L.  J.  P.  6. 
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Chapter  X. 
AEBITRATION  AND  AWARD. 

Arbitration — ^reference  bj  consent — by  order  of  court    671 

Award  conclusive  upon  the  parties — effect  of  award  in  answer  to 
claim , 672 

Effect  of  agreement  to  refer — arbitration  made  a  condition  pre- 
cedent to  claim  673 

Remedies  upon  agreement  to  refer— action — staying  legal  pro- 
ceedings— specific  performance — appointment  of  arbitrator ....  676 

Bemedies  upon  award — action  and  specific  performance — ^judg- 
ment and  execution   678 

Reyocation  of  reference    679 

A  RIGHT  of  aGtion  may  be  referred  to  arbitration  instead  of  the  Arbitration. 

regular  course  of  procedure  :  by  agreement  of  the  parties ;  or  in 

some  cases  by  an  order  of  the  court  or  a  judge.    Arbitration  is 

now  regulated  by  the  Arbitration  Act,  1889,  which  repeals  and 

consolidates  the  previous  enactments  relating  to  arbitration. — ^As  to  Reference  by 

reference  by  consent  out  of  court  it  is  enacted,  sect.  1,  "  A  submis-  ^°*®^  • 

sion  (which  is  defined  by  sect.  27  to  mean  *  a  written  agreement  to 

submit  present  or  future  differences  to  arbitration,  whether  an 

arbitrator  is  named  therein  or  not '),  unless  a  contrary  intention  is 

expressed  therein,  shall  be  irrevocable,  except  by  leave  of  the  court 

or  a  judge,  and  shall  have  the  same  effect  in  all  respects  as  if  it  had 

been  made  by  an  order  of  court."     The  written  agreement  to 

submit  to  arbitration  is  not  required  by  the  Act  to  be  signed  by  the 

parties  (a). — Sect.  2,  "  A  submission,  imless  a  contrary  intention  is 

expressed  therein,  shall  be  deemed  to  include  the  provisions  set 

forth  in  the  first  schedule  to  this  Act,  so  far  as  they  are  applicable 

to  the  reference  under  the  submission."     The  provisions  in  the 

schedule  regulate  the  appointment  of  arbitrators  and  umpire,  the 

time  of  making  the  award,  the  conduct  and  costs  of  the  reference, 

and  the  finality  of  the  award.     They  apply  to  submissions  made 

before  the  Act  as  well  as  after  (i). 

(a)  SakerY.  Yorkuhire  Fire  Ass, ^  (1892)  (b)  Me  Williams  and  SUpney,  (1891)  2 

1  Q.  B.  144 ;  61  L.  J.  Q.  B.  838.  Q.  B.  267  ;  60  L.  J.  Q.  B.  636. 
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Reference  hj 
order  of  court 
for  report. 


Reference 
for  award. 


Ab  to  references  under  order  of  court,  it  is  enacted,  sect.  13 
(1),  "The  court  or  a  judge  may  refer  any  question  arising  in 
any  cause  or  matter  (c)  for  inquiry  or  report  to  any  official  or  special 
referee."  (2)  "  The  report  of  an  official  or  special  referee  may  be 
adopted  whoUy  or  partially  by  the  court  or  a  judge  (d) ;  and  if  so 
adopted  may  be  enforced  as  a  judgment  or  order  to  the  same 
effect." — Sect.  14,  "In  any  cause  or  matter,  (1)  If  aU  the  parties 
interested  who  are  not  imder  disability  consent :  or,  (2)  If  the 
cause  or  matter  requires  any  prolonged  examination  of  documents 
or  any  scientific  or  local  investigation  which  cannot  in  the  opinion 
of  the  court  or  a  judge  conveniently  be  made  before  a  jury  or  con- 
ducted by  the  court  through  its  ordinary  officers :  or,  (3)  If  the 
question  in  dispute  consists  wholly  or  in  part  of  matters  of  account ; 
the  court  or  a  judge  may  at  any  time  order  the  whole  cause  or 
matter,  or  any  question  or  issue  of  fact  arising  therein,  to  be  tried 
before  a  special  referee  or  arbitrator  respectively  agreed  on  by  the 
parties,  or  before  an  official  referee  or  officer  of  the  court "  (<?). 


Award  oon- 
dnmye  upon 
the  parties. 


An  award,  good  on  the  face  of  it,  is  binding  and  conclusive 
upon  both  parties,  until  it  is  set  aside ;  upon  the  same  principle 
that  a  judgment  binds  the  parties  as  res  judicata  (/).  And  an 
agreement  to  this  effect  is  presumptively  implied  in  all  submissions, 
unless  a  contrary  intention  is  expressed  (g).  The  award  binds  not 
only  the  parties  to  the  reference,  but  also  all  persons  claiming 
through  or  imder  them ;  as  a  judgment  creditor  of  one  of  the 
parties  claiming  satisfaction  out  of  property  which  is  subject  of  the 
award  (A).  And  the  award  is  conclusive  as  to  all  causes  and 
matters  within  the  scope  of  the  reference,  which  a  party  might 
have  brought  forward,  though  he  has  omitted  to  do  so  (e).  But  an 
award  beyond  the  scope  of  the  reference  is  not  binding ;  as  where 
under  a  submission  of  "  any  dispute  arising  on  this  contract,"  an 


{e)  See  TFend  r.  Ward,  40  C.  D.  666 ; 
68  L.  J.C.  454  ;  Bamet  y.  Youngi,  (1898) 
1  Ch.  414 ;  67  L.  J.  0.  263. 

(d)  Bmkirk  Coll.  Co.  v.  Lever,  9  C.  D. 
20. 

(e)  See  Cruihhank  y.  Floating  Bath 
Co.,  1  C.  P.  D.  260;  46  L.  J.  0.  P. 
684  ;  Longman  v.  East,  3  C.  P.  D.  142 ; 
47  L.  J.  0.  P.  211  ;  Hoch  v.  Boor,  49 
L.  J.  Q.  B.  665 ;  Darlington  Wagon  Co. 
V.  Harding,  (1891)  1  Q.  B.  246;  60 
L.  J.  Q.  B.  110;  Hurlbatt  t.  Bamett, 
(1893)  1  Q.  B.  77 ;  62  L.  J.  Q.  B.  1 ; 
Bamet  v.  Towng*^  (1898)  1  Ch.  414 ;  67 


L.  J.  C.  263. 

(/)  HiU  V.  BaU,  2  BU.  N.  S.  1 ;  4 
E.  B.  1030 ;  1  D.  &  CI.  164 ;  6  E.  B. 
486.  See  Jone*  t.  Jones,  14  C.  D.  693  ; 
Freeman  v.  Jeffries,  L.  B.  4  Ex.  189 ; 
38  L.  J.  Ex.  116. 

ig)  Arbitration  Act,  1889,  s.  2, 
ached.  l.> 

(A)  Martin  v.  Boulanger,  8  Ap.  Ca. 
296;  62L.  J.  P.  C.  31. 

(t)  Smith  Y.  Johnson,  16  East,  213; 
Dunn  V.  Murray,  9  B.  &  C.  780 ;  Fetch 
T.  Fountain,  5  Bing.  N.  C.  442 ;  8  L.  J. 
0.  P.  306. 
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award  was  made  as  to  the  validity  of  the  contract ;  the  submission     Chap.  X. 
being  construed  to  refer  only  disputes  arising  out  of  the  given  con- 
tract, and  not  disputes  about  the  contract  itself  (A).     And  it  is  in 
general  for  the  court  and  not  for  the  arbitrator  to  construe  the 
reference  as  to  what  matters  are  referred  to  arbitration  (/). 

Hence  an  award  upon  a  cause  of  action,  followed  by  performance  Effect  of 
of  the  award,  is  a  complete  discharge  of  the  claim ;  and  an  award  ^^^^^^ 
that  nothing  is  due  may  be  pleaded  in  bar  to  an  action  upon  the  claim  claim, 
referred  (m).  An  award  upon  a  money  claim  which  merely 
ascertains  the  sum  due  is  no  discharge  without  payment ;  and  the 
remedy  lies  upon  the  original  claim  (n) ;  as  in  the  case  of  goods 
sold  at  a  price  to  be  ascertained  by  the  awarjd  of  two  persons  (o). 
An  award  that  a  certain  sum  is  due  is  conclusive  as  to  the  amount, 
and  a  defence  limited  to  a  claim  for  an  amount  in  excess  of  the 
simi  awarded  is  regular  (/?).  And  in  an  action  for  the  breach  of  a 
covenant  in  a  lease  to  repair  the  demised  premises,  an  award  upon 
the  amount  of  dilapidations  is  conclusive  evidence  of  the  amount  of 
damages  {q). — But  if  the  award  substitutes  a  new  debt  or  duty  in 
satisfaction  of  the  claim  referred,  the  award  alone,  without  payment 
or  performance,  may  be  pleaded  in  answer  to  the  claim  ;  and  the 
party  must  pursue  his  remedy  upon  the  award  (r).  Thus  an  award 
under  a  submission  of  a  claim  for  breach  of  a  covenant  in  a  lease 
to  repair,  that  the  lessee  should  pay  a  certain  sum,  and  put  the 
premises  in  repair,  and  quit  on  a  certain  day,  was  held  to  be  a 
suflBcient  answer  to  an  action  on  the  covenant,  without  alleging 
performance  («).  But  an  award  upon  a  claim  referred,  that  mutual 
releases  should  be  executed  by  the  parties,  was  held  to  be  no  plea 
to  an  action  without  execution  of  the  release  {t). 


A  mere  agreement  to  refer  to  arbitration  differences  that  may  Effect  of 
arise  under  a  contract  does  not  oust  the  jurisdiction  of  the  court,  agr^^e^* 
and  is  no  bar  to  an  action ;  but,  as  hereafter  mentioned,  may  be  a 


(k)  Kuteheson  v.  Eaton,  13  Q.  B.  D. 
861 .  See  Tumell  y.  Sanderson,  60  L.  J.  C. 
703. 

(/)  lb.  And  see  De  Jiicei  v.  De  Eicci, 
(1891)  P.  391  ;  61  L.  J.  P.  17. 

(m)  Farke$  v.  Smith,  16  Q.  B.  297  ; 
19  L.  J.  Q.  B.  405. 

(n)  Alien  ▼.  Milner,  2  C.  &  J.  47  ;  1 
L.  J.  Ex.  7. 

(o)  £e  Zee  and  Hemingway,  15  Q.  B. 
306,  n. ;   3  Ner.  &  M.  860 ;    3  L.  J. 

L. 


K.  B.  126. 

(jt?)  Commings  v.  Heard,  L.  R.  4  Q.  B. 
669  ;  39  L.  J.  Q.  B.  9. 

{q)  Whitehead  v.  Tattersall,  1  A.  &  E. 
491. 

(r)  Parke,  B.,  Bates  v.  Townley,  2  Ex. 
167 ;  19  L.  J.  Ex.  339 ;  per  cur,  Allen  v. 
Milner,  2  C.  &  J.  47 ;  1  L.  J.  Ex.  7. 

(<)  Gaseoyne  v.  Edwards,  1  Y.  &  J.  19. 

{t)  Freeman  ▼.  Bernard,  1  Ld.  Raym. 
248. 
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Arbitration 
made  a 
condition 
precedent  to 
claim. 


ground  for  staying  proceedings  under  sect.  4  of  the  Arbitration 
Act,  1889.  "  It  would  be  against  the  policy  of  the  law  to  give 
effect  to  an  agreement  that  a  right  of  action  should  not  be  enforced 
through  the  medium  of  the  ordinary  tribunals '*  («).  And  the 
pendency  of  an  arbitration  upon  such  difference,  until  a  final  award 
made,  has  no  greater  effect,  and  affords  no  answer  to  an  action  for 
the  matter  referred  (ip).  Accordingly  the  usual  condition  in  a 
policy  of  insurance,  that  any  difference  as  to  the  loss  or  damage 
should  be  referred  to  arbitration,  does  not  alone  exclude  the  insured 
from  suing  on  the  policy  {y).  A  covenant  in  a  lease  of  mines  not 
to  bring  any  action  without  first  submitting  all  matters  in  dif- 
ference to  arbitration  was  held  to  be  a  collateral  independent  cove- 
nant, which  did  not  exclude  an  action,  though  in  breach  of  the 
covenant  (s). 

But  an  arbitration  of  differences  may  be  made  a  condition  pre- 
cedent to  any  claim  or  liability  arising  upon  the  contract ;  so  that 
no  action  can  be  brought  until  an  arbitration  has  been  held  and  an 
award  made.  "  Parties  may  agree  that  no  right  of  action  should 
arise  between  them  until  J.  S.  had  determined  whether  the  contract 
had  been  fulfilled,  and  what  damages  had  been  sustained  by  its 
breach ;  and  if  they  did  so  agree,  no  right  of  action  would  exist 
until  J.  S.  had  so  decided  "  (a).  Accordingly  provisions  in  policies 
of  insurance  not  only  that  the  loss  or  damage  recoverable  shall  be 
referred  to  arbitration,  but  further,  that  no  action  shall  be  brought 
except  for  the  sum  awarded  to  be  paid  will  be  given  effect  to  (6). 
And  where  a  policy  against  fire  provided  that  the  loss  should  be 
paid  immediately  after  adjustment,  and  in  case  of  difference  should 
be  submitted  to  arbitration,  it  was  construed  as  making  adjustment 
by  arbitration  a  condition  precedent  to  the  claim  (c).     A  policy  of 


(m)  Campbell,  L.  C,  Scott  y.  Liverpool, 
3  D.  &  J.  aeo ;  28  L.  J.  C.  235 ;  Thomp- 
son  V.  Charnockf  8  T.  R.  139 ;  Lee  v. 
Poffe,  30  L.^  J.  C.  857.  See  JFaiers  v. 
Taylor  y  15  Ves.  10;  Fey  crick  y.  Hubbard, 
7IL.  J.  K.B.  509. 

{x)  Harris  v.  Reynolds^  7  Q.  B.  71  ; 
U  L.  J.  Q.  B.  241;  Wood  v.  Copper 
Jfiners'  Co.,  17  C.  B.  5()1 ;  25  L.  J.  C.  P. 
166 ;  Cooke  v.  Cooke,  L.  K.  4  Eq.  77  ;  36 
L.  J.  C.  480. 

{y)  Kill  V.  Hollister,  1  Wils.  129; 
Roper  V.  Lendon,  1  E.  &  E.  825;  28 
L.  J.  Q.  B.  200.  See  Edicards  v. 
Aberayroii  Ins.  Soe.,  1  Q.  B.  D.  663. 

{z)  Norton  v.  Sayer,  4  H.  &  N.  643 ; 
29  L.  J.  Ex.  28.     And  see  Dawson  y. 


Fitzgerald,  1  Ex.  D.  267 ;  46  L.  J.  Ex. 
893  ;  Collins  v.  Locke,  4  Ap.  Ca.  674 ; 
48  L.  J.  P.  C.  68. 

(fl)  Cranworth,  L.  C,  Seott  v.  Avery, 
6  H.  L.  C.  811 ;  25  L.  J.  Ex.  312  ;  10 
E.  R.  1121 ;  per  eur»  Collins  v.  Locke, 
supra. 

{b)  Scott  V.  Avert/,  supra;  Tredwcnv, 
Hobnan,  I  H.  &  C.  72  ;  31  L.  J.  Ex. 
398  ;  Braunslein  v.  Accidental  Death  Ins., 

1  B.  &  S.  782;  31  L.  J.  Q.  B.  17; 
Caledonian  Ins.  v.  Gilmour,  (1893)  A.  C. 
85. 

(c)  Elliott  V.  Royal  Exch.  Ass.,  L.  R. 

2  Ex.  237  ;  36  L.  J.  Ex.  129 ;  Viney  v. 
Bignold,  20  Q.  B.  D.  172;  67  L.  J. 
Q.  B.  82. 
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insurance  may  further  expressly  provide  that  the  liability  as  well     Chap.  X. 
the  amount  of  the  loss  shall  be  referred  to  and  settled  by  arbitra- 
tion,  as  a  condition  precedent  to  the  claim  of  payment  (d).     Such 
conditions  are  legal   and  must  be  satisfied  before   a   cause   of 
action  arises;   and  consequently  the  court  will  stay  an   action 
brought  before  the  arbitration  (e).     Upon  the  same  principle  of 
construction   in  the  case  of  building  and  engineering  contracts 
with  the  condition  for  payment  of  such  sums  only  as  the  architect 
or  engineer  shall  certify  to  be  due,  there  is  no  claim  or  right  of 
action  until  the  certificate  is  given  (/).   And  in  the  case  of  a  horse 
race  for  a  sum  of  money  to  be  paid  to  the  winner  upon  the  decision 
of  the  stewards,  no  claim  can  be  made  by  the  winner,  without 
showing  a  decision  in  his  favour  (g).     Where  a  tenant  of  house 
and  furniture  covenanted  to  deliver  them  up  in  good  order,  and 
in  the  event  of  loss  or  damage  to  pay  for  the  same,  the  amount  to 
be  settled  by  two  valuers,  it  was  held  that  no  action  for  dilapida- 
tions was  maintainable  imtil  the   sum  was  ascertained  by  the 
valuers  (h).    In  the  event  of  the  arbitration  failing  a  party  may 
be  entitled  to  claim  upon  the  original  consideration ;  as  in  the  case 
of  goods  sold  and  delivered  at  a  price  to  be  fixed  by  valuers,  who 
are  duly  appointed  by  the  parties,  but  fail  to  act  (i). — ^Upon  the  Statutory 
same  principle,  arbitration  clauses  in  Acts  of  Parliament  presump-  oUuses. 
tively  do  not  oust  the  jurisdiction  of  the  court ;  but  they  may  be 
obligatory  by  the  express  enactment,  or  impliedly  by  the  objects 
which  they  are  intended  to  serve ;  as  in  the  Friendly  Societies 
Acts,   with  respect  to   differences    between  the   society  and  its 
members    as    to  the   management  and  internal   afPairs  of    the 
society  (k) ;  and  in  the  Building  Societies  Acts  (/).      The  arbitra- 
tion provided  by  the  Eailway  Companies  Arbitration  Act,  1859,  is 
compulsory ;    but  it  does  not  oust  the  jurisdiction  of  the  court 


{d)  Trainor  v.  Phcenix  Ins.,  66  L.  T. 
826. 

(e)  Ibid, 

If)  Scott  V.  Liverpool,  3  D.  &  J.  334  ; 
28  L.  J.  0.  230;  Sharpe  v.  San  Paulo 
Ry,,  L.  R.  8  Ch.  697.  See  London 
Tramicays  Co,  v.  BaiUy,  3  Q.  B.  D.  217  ; 
47  L.  J.  Q.  B.  74. 

(^)  Brown  v.  Overbury,  11  Ex.  715; 
26  L.  J.  Ex.  169.  See  Dinet  v.  Wolfey 
L.  R.  2  P.  C.  280;  Sadler  v.  Smith, 
L.  R.  6  Q.  B.  40 ;  39  L.  J.  Q.  B.  17. 

(A)  Bahbaye  y.  Coulbum,  9  Q.  B.  D. 
235 ;  62  L.  J.  Q.  B.  60. 

(•)  Cooper  T.  Shuttleworth,  26  L.  J.  Ex. 


114;  Dinham  Y,  Brad/ordf  L.  R.  6  Ch. 
519. 

{k)  Cairns,  L.  C,  Mulketm  v.  Lord^  4 
Ap.  Ca.  190;  48  L.  J.  C.  746;  Iltickle 
V.  fTilwn,  L.  R.  2  0.  P.  410;  Sfoue  y, 
Liverpool  Marine  Soc.,  63  L.  J.  Q.  B. 
471. 

{D  Wriyht  V.  Monarch  By.  Soc.y  5 
C.  D.  726 ;  46  L.  J.  C.  649 ;  Municipal 
By,  Soc.  V.  Kent,  9  Ap.  Ca.  260;  63 
L.  J.  Q.  B.  290 ;  Buckle  v.  Lordonny, 
66  L.  J.  C.  437.  See  Building  Societies 
Act,  1884;  Western  Suburban  B.  S.  v. 
Martin,  17  Q.  B.  D.  609  ;  65  L.  J.  Q.  B. 
382 ;  Municipal  By.  Soc.  v.  Bichards,  39 
CD.  372;  68  L.  J.  0.  8. 
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Paet  IV.      unless  one  of  the  parties  insists  upon  the  arbitration  (m).      Where 
"  the  statutory  tribunal  beoomes  non-existent,  the  parties  may  appeal 

to  the  ordinary  tribunals  («). 


Remedy  by         ^  action  lies  upon  a  submission,  or  agreement  to  refer  difFer- 

action  on  .  . 

agreement  to   enoes,  for  a  breach  in  refusing  to  refer ;  though  such  agreement 
^'  cannot  be  set  up  in  answer  to  an  action  upon  the  cause  referred  (o). 

But  the  damages  in  such  action  must  in  general  be  nominal, 
because  it  cannot  be  ascertained  what  the  award  would  be,  if  the 
reference  were  carried  out ;  unless  the  agreement  stipulated  for 
liquidated  damages  {p).  So  an  action  will  lie  for  refusing  to 
appoint  an  arbitrator ;  and  where  upon  such  refusal  the  other  party 
is  authorised  by  the  terms  of  submission  to  proceed  to  an  award, 
he  may  recover  the  sum  awarded  {q).  And  an  arbitration  bond 
with  a  penalty,  conditioned  to  "  perform  "  the  award,  is  forfeited 
by  a  party  preventing  the  award  by  revoking  the  authority  of  the 
arbitrator  (r). 

The  court  will  not  grant  specific  performance  of  an  agreement 
to  refer  by  compelling  a  party  to  appoint  an  arbitrator,  or  to 
execute  an  arbitration  bond  («)  ;  nor  does  the  Arbitration  Act, 
1889,  give  the  court  power  to  make  an  order  to  that  effect  (t).  And 
the  court  will  not  grant  specific  performance  of  an  agreement  to 
sell  property  at  a  price  to  be  settled  by  arbitrators  or  valuers  to  be 
appointed  by  the  parties,  unless  an  award  of  the  price  has  been, 
made  ;  the  mode  agreed  upon  for  settling  the  price  being  an  essen- 
tial condition  of  the  contract  (t/).  But  the  court  will  compel  a 
vendor  under  such  an  agreement  to  admit  the  appointed  valuer  to 
enter  to  make  a  valuation  (i?).  Specific  performance  will  be 
granted  of  a  contract  of  sale  at  a  fair  valuation,  where  the  court 
can  provide  the  means  of  ascertaining  the  price  (y).     And  the 


Specific  per- 
formance. 


(fw)  Z.  C.  ^  J).  Ry,  V.  S.  E,  i^y.,  40 
0.  D.  100 ;  68  L.  J.  C.  75.  And  see 
Caledonian  Ry.  y.  Greenock  Ry.^  L.  R.  2 
H.  L.  So.  347. 

(n)  Bcntley  v.  Manchester  Ry.^  (1891) 
3Ch.  222;  60  L.  J.  C.  641. 

(o)  Livingston  v.  Ralii,  5  E.  &  B.  132 ; 
24  L.  J.  Q.  B.  269. 

(/))  Eldon,  L.  C,  Street  v.  Righy,  6 
Ves.  817  ;  Bnmsden  v.  Staines  Z.  -B.,  1 
Cab.  &  E.  272. 

{q)  Thofnas  v.  Fredrieks,  10  Q.  B.  776  ; 
16  L.  J.  Q.  B.  393. 

(r)  Vynior's  case,  8  Ck).  81  b ;  TTar^ 
burton  v.  Storr,  4  B.  &  C.  103. 


(s)  Agar  y.  Mackhir,  2  Sim.  &  S.  418. 
See  Cheslyn  v.  Dalby,  2  Y.  &  C.  Ex.  170. 

(0  Re  Smith  and  KeUon,  26  Q.  B.  D. 
646;  69  L.J.  Q.  B.  633. 

(tt)  Milnes  v.  Gcry^  14  Ves.  400 ; 
Barhey  v.  Whitaker,  4  Drew.  134; 
Vickers  v.  Vickers,  L.  R.  4  Eq.  629 ;  36 
L.  J.  C.  946 ;  Firth  v.  Midland  Ry., 
L.  R.  20  Eq.  100;  44  L.  J.  C.  313; 
antCf  p.  449. 

(x)  Morse  y.  Merest,  6  Madd.  26; 
Smith  V.  Peters,  L.  R.  20  Eq.  611 ;  44 
Xj.  J.  G.  613. 

(y)  Gregory  y.  Mxghell,  18  Vep.  328 ; 
Jackson  v.  Jackson^  1  Sm.  &  G.  184 ;  22 
L.  J.  C.  873. 
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court  granted  specific  performance  of  an  agreement  for  a  lease  to  Chap.  X. 
contain  "all  usual  and  proper  conditions"  as  shall  be  judged 
reasonable  by  a  land  surveyor  named  ;  the  person  not  being  held 
essential  to  the  performance  (a).  And  where  the  benefit  of  an 
agreement  has  been  had  and  enjoyed  upon  the  terms  of  paying  a 
valuation  price  which  cannot  be  ascertained  as  agreed,  the  court 
will  enforce  completion  and  supply  the  valuation  (a). 

Sect.  4  of  the  Arbitration  Act,  1889,  enables  the  court  to  stay  Staying  legal 
proceedings  in  an  action  where  the  subject-matter  of  the  action  is  ^  ^' 

agreed  to  be  referred  [b) ;  but  the  application  must  be  made  after 
appearance  and  before  the  party  applying  has  taken  any  step  in 
the  action.  A  ooimterclaim  is  a  cross-action,  and  the  plaintifi  in 
the  original  action  may  apply  to  have  proceedings  on  a  counter- 
claim stayed  if  the  subject-matter  has  been  agreed  to  be  referred  (c). 
An  application  for  a  stay  of  proceedings  until  security  for  costs  be 
given  (r/),  or  for  particulars  or  for  interrogatories  (^),  is  a  step  in  the 
proceedings ;  but  a  notice  requiring  the  delivery  of  a  statement  of 
claim  (/),  or  obtaining  further  time  for  tlie  delivery  of  a  de- 
fence (g),  or  filing  affidavits  in  answer  to  affidavits  filed  in  support 
of  an  application  for  the  appointment  of  a  receiver  (A),  do  not 
amount  to  a  step  in  the  proceedings.  A  stay  will  be  refused  after  an 
order  has  been  made  on  a  summons  for  directions  (t).  Under  this 
enactment  it  is  the  "pritnd  facie  duty"  of  the  court  to  stay  proceed- 
ings upon  matters  which  the  parties  have  agreed  to  refer  (j) .  But  the 
court  will  refuse  to  stay  legal  proceedings,  pending  a  submission  to 
arbitration,  where  there  is  no  bond  fide  defence  {k) ;  where  they  involve 
a  charge  of  fraud  made  by  the  defendant  (/) ;  where  the  defendant 
is  unwilling  to  accept  a  complete  arbitration  of  all  differences  (m) ; 


(z)  Gourlay  v.  Somerset,  19  Yes.  429. 
See  Hart  v.  Hart,  18  C.  D.  670;  60 
L.  J.  C.  697. 

(a)  Binham  v.  Bradford,  L.  R.  5  Ch. 
519. 

(b)  Bakery.  Yorkshire  Fire  Ast.,  (1892) 

1  Q.  B.  144 ;  61  L.  J.  Q.  B.  838 ;  Aitken 
V.  Batchelor,  62  L.  J.  Q.  B.  193. 

{c)  Spartali  v.  Van  Hoom,  W.  N. 
(1884)  32. 

(rf)  Adamt  v.  Ca/fcy,  66  L.  T.  687; 
40  W.  R.  670. 

{e)  Chappelly,  Xorth,  (1891)2  Q.  B. 
252  ;  60  L.  J.  Q.  B.  654. 

(/)  Ives  and  Barker  v.  JFillanSy  (1894) 

2  Ch.  478  ;  63  L.  J.  C.  521. 

(^)  Chappell  V.  North,  supra;  FordU 
Hotel  Co.  ▼.  Bartlett,  (1896)  A.  0.  1  ;  66 
L.  J.  Q.  B.  166. 

(A)  Laiinofy.  Hammond,  (1898)  2  Ch. 


92 ;  67  L.  J.  0.  370. 

(i)  County  Theatres  and  Hotelsy.  Knowles, 
(1901)  2  K.  B.  480 ;  71  L.  J.  K.  B.  351 ; 
Steven  v.  Bunele,  W.  N.  (1902)  44. 

U)  Willesfordy,  Watson,  L.  R.  8  Ch. 
473 ;  42  L.  J.  C.  447  ;  per  cur.  Law  v. 
Oarreit,  8  C.  D.  26;  Lyon  y,  Johnson, 
40  C.  D.  579  ;  68  L.  J.  C.  626.  See 
Manchester  Ship  Canal  y.  Pearson,  (1900) 
2  Q.  B.  606 ;  69  L.  J.  Q.  B.  852. 

{k)  Lury  v.  Fearson,  1  C.  B.  N.  S. 
639.  See  Seligmann  y.  Le  Boutillier, 
L.  R.  1  C.  P.  681. 

(/)  Wallis  V.  Hirsch,  1  0.  B.  N.  S. 
316 ;  Jtussell  v.  Russell,  14  C.  D.  471 ; 
49  L.  J.  C.  268. 

(iw)  Davis  y.  Starr,  41  C.  D.  242;  68 
L.  J.  C.  808.  Observed  upon  Farry  y. 
Liverpool  Malt  Co.,  (1900)  i  Q.  B.  339 ; 
69L.  J.  Q.  B.  161. 
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and  where  the  proceedings  are  not  within  the  scope  of  the  reference, 
unless  that  question  is  intentionally  included  in  the  reference  (i»). 
The  court  will  not  stay  proceedings  merely  upon  the  ground  that 
the  reference  includes  matters  of  law  (o) ;  but  the  court  may  decide 
the  matters  of  law  first,  and  then  allow  the  reference,  if  necessary, 
of  the  facts  (p).  And  the  court  will  allow  a  reference,  including 
the  question  whether  the  contract  containing  the  agreement  to  refer 
has  been  dissolved  (q).  The  court  may  grant  a  stay  of  proceedings 
pending  an  cu'bitration  referred  to  a  foreign  court  (r). 

An  agreement  to  refer  does  not  import  any  undertaking  by  a 
party,  in  appointing  an  arbitrator,  that  the  arbitrator  will  act,  nor 
any  liability  for  his  not  acting  or  for  the  failure  of  the  arbitration 
in  consequence  (s).  By  the  Arbitration  Act,  1889,  s.  6,  it  is  pro- 
vided that  if  an  arbitrator  refuses  to  act,  or  becomes  incapable  of 
acting,  the  party  may  appoint  a  new  arbitrator ;  and  if  he  refuses 
to  appoint  an  arbitrator,  either  originally  or  by  way  of  substitu- 
tion, the  other  party,  after  notice  given,  may  appoint  a  sole 
arbitrator.  Also  in  certain  cases  of  the  appointment  failing  by 
disagreement  of  the  parties,  or  by  refusal,  incapacity,  or  death  of 
the  arbitrator,  the  court  is  empowered  by  the  Act  to  appoint ;  but 
the  court  has  no  general  power  of  appointing  in  other  cases  {t). 
The  statutory  powers  given  to  a  party  and  to  the  court  to  supply 
an  arbitrator  do  not  apply  to  mere  valuations,  which  do  not  involve 
any  differences ;  as  in  the  cases  of  sales  of  property  at  a  valua- 
tion (w). 

A  submission  by  consent,  and  an  order  by  consent  for  submission 
to  arbitration,  implies  an  agreement  to  perform  the  award ;  upon 
which  an  action  will  lie  for  non-performance.  The  action  may  be 
in  the  form  of  a  claim  for  debt  or  damages,  or  for  specific  perform- 
ance according  to  the  kind  of  liability  imposed  by  the  awcu:d(a?.) — 


(«)  Fi£rey  v.  Young,  14  0.  D.  200. 
See  Fetch  v.  Fountain,  6  Bing.  N.  C. 
442;  8  L.  J.  C.  P.  306;  TumeU  v. 
Sanderson,  60  L.  J.  0.  703. 

(o)  Randegger  v.  Holmes,  L.  R.  1  C.  P. 
679 ;  WilleHford  v.  Watton,  L.  R.  8  Ch. 
473;  42  L.  J.  C.  447;  Forwood  v. 
Watney,  49  L.  J.  Q.  B.  447. 

{p)  Re  Carlisle,  44  C.  D.  200;  69 
L.  J.  C.  520. 

{q)  Flexes  v.  Baker,  L.  R.  16  Eq.  664 ; 
43  L.  J.  0.  212. 

(r)  Law  V.  Gay^rett,  8  C.  D.  26. 

(«)  Cooper  V.  Shuitlcwortk,  26  L.  J.  Ex. 
114. 


(t)  Arbitration  Act,  1889,  s.  6;  £d 
Smith  and  Nelson,  26  Q.  B.  D.  646 ;  69 
L.  J.  Q.  B.  633 ;  Rs  Wilson  and  Eastern 
Counties  Nav.,  (1892)  1  Q.  B.  81  ;  61 
L.  J.  Q.  B.  237  ;  Re  Eyre  and  Leicester, 
(1892)  1  Q.  B.  136 ;  61  L.  J.  Q.  B.  438. 

(u)  Re  Dawdy,  15  Q.  B.  D.  426 ;  64 
L.  J.  Q.  B.  674;  Re  Cams- WiUon,  18 
Q.  B.  D.  7  ;  66  L.  J,  Q.  B.  630. 

(x)  Lieveiley  v.  Gilmore,  L.  R.  1  0.  P. 
670;  36  L.  J.  C.  P.  361;  TTood  v. 
Griffith,  1  Swanst.  43.  See  Nickels  ▼. 
Hancock,  7  D.  M.  &  G.  800 ;  Blaekett  t. 
Bates,  L.  R.  1  Ch.  117 ;  36  L.  J.  C.  324. 
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A  submission  has  also  the  same  effect  in  all  respects  as  if  it  had     ^^^^^•^- 
been   made    an   order  of   court;    and   by    the  Arbitration  Act,  Under  order 
sect.  12,    "  an   award  on   a   submission   may,   by   leave   of  the  ^*  *^"'^* 
court   or   a   judge,  be  enforced  in  the  same  manner  as  a  judg- 
ment or  order  to  the  same  effect"  (y).     And  by  sect.  15,  in  all 
oases  of  reference  under  an  order  of  the  court  or  a  judge  in  any 
cause  or  matter,  "  the  report  or  award  of  any  oflScial  or  special 
referee  or  arbitrator  on  any  such  reference  shall,  unless  set  aside 
by  the  court  or  a  judge,  be  equivalent  to  the  verdict  of  a  jury." 
An  order  by  consent  of  the  parties  to  refer  the  action,  and  all 
matters  in  difference,  is  not  an  order  within-  the  section,  but  an 
order  by  virtue  of  the  consent  only ;  consequently  the  award  can- 
not be  reviewed  by  the  court  as  a  verdict,  and  is  final  (25). 


A  submission,  or  agreement  to  refer  differences  to  arbitration,  is  Revooation  of 
a  binding  contract  which  cannot  be  revoked  by  one  of  the  parties,  '® 
without  the  consent  of  the  other  (a).  But  the  reference  to  a  par- 
ticular arbitrator  under  it  was  revocable  at  common  law  at  any 
time  before  an  award  made  {b) ;  and  if  one  arbitrator  was  ap- 
pointed to  act  for  both  parties,  either  party  might  revoke  his 
authority  (c).  The  Arbitration  Act,  1889,  now  enacts  generally, 
sect.  1,  that  ^'a  submission,  unless  a  contrary  intention  is  ex- 
pressed therein,  shall  be  irrevocable,  except  by  leave  of  the  court 
or  a  judge."  This  enactment  applies  to  the  authority  of  the 
arbitrator  when  appointed ;  the  agreement  to  refer  being  irrevoc- 
able by  one  party  only,  independently  of  the  statute  {d).  The 
court  will  grant  leave  to  revoke  a  reference  upon  grounds  which 
would  vitiate  an  award  made  under  it ;  as  a  wrongful  admission 
of  evidence  or  an  erroneous  decision  of  law(<').  And  the  court 
has  jurisdiction  to  restrain  an  arbitration,  but  will  not  exercise  it 
where  the  proceedings  are  futile  and  cannot  result  in  any  binding 
effect  (/). 


(y)  See  Ord.  XLII.  r.  24  ;  1  &  2  Vict. 
c.  110,  B.  18. 

(2)  Darlington   JFoffon  Co.  v.  Harding, 
(1891)  1  Q.  B.  246 ;  60  L.  J.  Q.  B.  110. 
.  {a)  ricrcy  v.   Young^   14   C.  D.   200  ; 
Forwoody.  TTatney,  49  L.  J.  Q.  B.  447. 

(b)    Vvnior^s  ca»e,  8  Co.  81b;  Orecn  v. 
PoU,  6  Bing.  443. 
*  {e)  FrMer  v.  Ehrensperger,   12   Q.  B. 
D.  310;  53L.  J.  Q.  B.  73. 

(d)  Bakery.  Tor fuhire  Fire  Ass.  ^  {IS92) 


1  Q.  B.  144 ;  61  L.  J.  Q.  B.  838.  See 
per  cur.  Me  Smith  and  NeUoHy  26  Q.  B.  D. 
650 ;  69  L.  J.  Q.  B.  533. 

(e)  See  Eaitt  and  West  India  Docks  y. 
Kirky  12  Ap.  Ca.  738 ;  67  L.  J.  Q.  B. 
295 ;  James  v.  JameSy  23  Q.  B.  D.   12 ; 

68  L.  J.  Q.  B.  424. 

(/)  Farrar  v.  Cooper,  44  C.  D.  323  ; 

69  L.  J.  C.  606 ;  Wood  v.  Lillies,  61 
L.  J.  C.  164 ;  Kitts  v.  Moore,  (1896)  1 
Q.  B.  253 ;  64  L.  J.  Q.  B.  162. 
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Past  IV.      The  right  of  aotion  for  a  debt  or  breach  of   oontract  may  be 
Statutes  of      barred  by  the  Statutes  of  Limitation,  which  prescribe  a  limit  of 
mutation.      ^^^^  withui  "which  the  action  must  be  commenced,  and  afford  an 
absolute  bar  to  an  action  brought  beyond  the  prescribed  limit. — 
Simple  con-     By  21  Jac.  1,  c.  16,  s.  3,  "  all  actions  of  account  and  upon  the 
^^™®**-  case,  other  than  for  such  accounts  as  concern  the  trade  of  mer- 

chandise between  merchant  and  merchant,  their  factors  or  servants, 
all  actions  of  debt  grounded  upon  any  lending  or  contract  without 
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specialty,  all  actions  of  debt  for  arrearages  of  rent, — shall  be  com-  Chip.  XI. 
menced  and  sued  within  six  years  next  after  the  cause  of  such 
actions  or  suit,  and  not  after." — The  actions  upon  the  case  include 
actions  of  assumpsit,  which  was  the  form  of  action  for  breach  of  a 
simple  contract,  express  or  implied,  other  than  a  mere  debt  (a). 
The  exception  of  merchants'  accounts  is  repealed  by  effect  of  the 
Mercantile  Law  Amendment  Act,  1856,  s.  9.  The  actions  of  debt 
for  rent  apply  only  to  rent  reserved  on  a  demise  without  deed  {b). 
The  section  applies  to  all  actions  of  debt  by  simple  contract,  not- 
withstanding the  debt  is  also  secured  by  a  charge  upon  land  (c). 

By  3  &  4  Will.  4,  c.  42,  s.  3,  "  all  actions  of  debt  for  rent  Contracts 
upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon  and  by* 
any  bond  or  other  specialty,  and  all  actions  of  debt  or  scire  facias  specialty, 
upon  any  recognizance,  and  also  all  actions  of  debt  upon  any  award 
where  the  submission  is  not  by  specialty,  or  for  any  fine  due  in 
respect  of  any  copyhold  estates,  or  for  an  escape,  or  for  money 
levied  on  any  fieri  facias,  and  all  actions  for  penalties,  damages, 
or  sums  of  money  given  to  the  party  grieved  by  any  statute  now  or 
hereafter  to  be  in  force, — shall  be  commenced  and  sued  within  the 
time  and  limitation  hereinafter  expressed  and  not  after ;  that  is  to 
say,  the  said  actions  of  debt  for  rent  upon  an  indenture  of  demise, 
or  covenant,  or  debt  upon  any  bond  or  other  specialty,  actions  of 
debt  or  scire  facias  upon  recognizance,  within  twenty  years  after  the 
cause  of  such  actions  or  suits,  but  not  after ;  the  said  actions  by  the 
party  grieved,  within  two  years  after  the  cause  of  such  actions  or 
suits,  but  not  after;  and  the  said  other  actions  within, six  years 
after  the  cause  of  such  actions  or  suits,  but  not  after ;  provided  that 
nothing  herein  contained  shall  extend  to  any  action  given  by  any 
statute  where  the  time  for  bringing  such  action  is  or  shall  be  by 
any  statute  specially  limited." — At  common  law  bonds  and  PresnmptiTe 
specialty  debts  were  presumed  to  have  been  satisfied  after  the  lapse 
of  twenty  years  without  any  payment  of  interest  or  other  acknow- 
ledgment of  the  debt.  The  above  enactment  substituted  a 
peremptory  bar  of  twenty  years,  subject  to  the  provision  as  to 
acknowledgment  contained  in  the  5th  section  of  the  statute  {d). 

By  the  Eeal  Property  Limitation  Act,  1874,  ss.  8,  9,  "  no  action 


(a)  Battley  v.  FaulJcner,  3  B.  &  Aid.  (e)  Barnes  v.  Glenton,  (1899)  1  Q.  B. 

288  ;  Chandler  v.  Vihttf  2  Wma.  Saund.  885 ;  68  L.  J.  Q.  B.  602. 
391 

{b)  Freeman    v.    Stace^,    Hutt.    109;  (rf)  Cranworth,L.C.,ifbrfeyT.iforA»y, 

Lelffh  ▼.  Thornton,  1  B.  &  Aid.  626.  6  D.  M.  &  G.  625 ;  25  L.  J.  C.  I. 
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or  enit  or  other  proceeding  shall  be  brought  to  recover  any  gum  of 
money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or- payable  out  of  any  land  or  rent,  at  law  or  in 
equity,  or  any  legacy,  but  within  twelve  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for  or  release  of  the  same  (e) ;  unless  in  the 
meajitirae  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writing  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent ;  and  in  such  case  no  such  action  or  suit  or 
proceeding  shall  be  brought  but  within  twelve  years  after  such  pay- 
ment or  acknowledgment,  or  the  last  of  such  payments  or  acknow- 
ledgments, if  more  than  one,  was  given." — A  debt  on  bond  or  cove- 
nant binding  the  heirs,  though  recoverable  against  heir  and  devisee 
to  the  extent  of  the  real  assets  of  the  obligor,  is  not  "  charged  upon 
or  payable  out  of  land,''  within  this  section  (/).  But  the  section 
applies  to  a  personal  action  against  a  mortgagor  upon  his  covenant 
to  pay  the  mortgage  debt,  as  well  as  to  the  action  to  enforce  the 
mortgage  against  the  land  (g)  ;  also  to  an  action  upon  a  collateral 
bond  given  by  the  mortgagor  at  the  same  time  with  the  mortgage 
to  secure  the  mortgage  debt  (h) ;  also  it  seems  to  an  'action  upon 
the  covenant  of  a  surety  contained  in  the  mortgage  deed  to  pay 
the  mortgage  debt  (t)  ;  but  not  to  an  action  on  a  bond  given  by  a 
surety  conditioned  for  payment  by  the  mortgagor  {/).  It  applies 
to  an  action  on  a  judgment  (k). 

By  3  &  4  Will.  4,  c.  27,  s.  42,  "  no  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  charged  upon  or  payment  out  of 
any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in 
respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by 
any  distress,  action  or  suit,  but  within  six  years  next  after  the  same 
respectively  shall  have  become  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  " ;  subject  to  a  proviso  that,  "  where 
any  prior  mortgagee  or  other  incumbrancer  shall  have  been  in  pos- 


(<?)  Homsey  X.  B.  v.  Monarch  B.  S., 
24  Q.  B.  D.  1 ;  59  L.  J.  Q.  B.  105. 

(/)  Roddam  v.  Morley^  1  B.  &  J.  1  ; 
26  L.  J.  C.  438. 

{g)  Sutton  y.  Suttofi,  22  G.  D.  511 ;  62 
L.  J.  0.  333.  See  Be  Turner,  43  W.  R. 
154.  And  Bee  Be  England^  (1895)  2  Gh. 
820;  65  L.J.  C.  21. 


(A)  Feamside  v.  Flint,  22  C.  D.  579 ; 
52  L.  J.  C.  479. 

(t)  Cotton,  L.  J.,  Be  Friahy,  43  a  D. 
115  ;  69  L.  J.  C.  94. 

(j)  Be  Ftiwer$,  30  0.  B.  291. 

\k)  Hebblethwaite  v.  Peever,  (1891)  1 
Q.  B.  124;  Jay  y.  Johnstone,  (1895)  1 
Q.  B.  189 ;  62  L.  J.  Q.  B.  128. 
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session  of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within  CttAp.  XI. 
one  year  next  before  an  action  "  the  person  entitled  may  recover 
the  arrears  of  interest  during  the  whole  time  of  such  possession. — 
This  section  applies  to  the  recovery  of  arrears  of  rent  or  interest 
by  distress,  action  or  suit  against  the  land  only ;  and  if  the  pay- 
ment of  the  rent  or  interest  is  also  secured  by  bond  or  covenant  or 
other  specialty,  the  limitation  of  an  action  upon  such  security  is 
twenty  years  under  the  above  statute  3  &  4  Will.  4,  c.  42,  s.  3  (/). 
And  the  statutory  limitation  of  the  remedies  against  the  land  is 
not  removed  or  extended  by  reason  of  the  longer  limitation  of  the 
covenant  or  special  security  (w) .  A  mortgagee  exercising  a  power 
of  sale  is  not  within  the  statute,  and  may  retain  more  than  six 
years'  interest  out  of  the  proceeds  of  the  sale(«).  And  the 
right  of  redemption  of  a  mortgage  is  subject  to  payment  of  so 
much  interest  as  the  mortgagee  can  recover;  that  is,  six  years' 
arrears  only  under  the  statute,  but  twenty  years  under  a  cove- 
nant or  special  security,  which  may  be  added  to  the  charge 
for  redemption  (o).  The  lien  of  a  vendor  for  impaid  purchase- 
money  is  not  within  the  section,  and  extends  to  all  arrears  of 
interest  payable  under  the  contract  of  sale  (p).  The  section  did 
not  apply  where  the  money  charged  upon  land  and  interest  were 
secured  by  an  express  trust  (q) ;  but  this  right  is  now  taken  away 
by  sect.  10  of  the  Eeal  Property  Limitation  Act,  1874.  Sect.  42 
of  the  Act  of  Win.  4  does  not  apply  to  the  interest  of  money 
charged  upon  personal  estate,  though  invested  upon  mortgage  of 
land  (r). 

Actions  for  debts  created  by  statute,  as  before  stated,  are  in  Debts  oreated 
general  ranked  as  actions  of  debt  upon  specialty  within  the  above  ^^  statute, 
enactment  of  3  &  4  Will.  4,  c.  42,  s.  3,  and  are  subject  to  the  limi- 
tation of  twenty  years  («).     Debts  founded  on  foreign  statutes,  as 


(/)  Ante,  p.  681 ;  Pa^et  v.  Jbfey,  2 
Bing.  N.  C.  679  ;  6  L.  J.  C.  P.  268 ; 
Strachan  v.  Thomas,  12  A.  &  £.  556 ;  9 
L.  J.  Q.  B.  399 ;  Manning  v.  Phelps,  10 
Ex.  69  ;  24  L.  J.  Ex.  62. 

(m)  Hunter  v.  NocJcoldSy  1  Mao.  &  G. 
640;  19  L.  J.  0.  177.  See  Sinclair  v. 
Jackson,  17  Beav.  405  ;  Round  v.  Bell, 
80  Beav.  121  ;  31  L.  J.  C.  127. 

(n)  Edmunds  y.  Waugh,  L.  R.  1  Eq. 
418  ;  36  L.  J.  C.  234  ;  Re  MarshJUld,  34 
C.  D.  721 ;  66  L.  J.  C.  699. 

(o)  Elcy  v.  Norwood,  5  De  G.  &  S. 
240 ;  21  L.  J.  C.  716. 


(p)  Toft  V.  Stevenson,  5  D.  M.  &  G. 
735. 

{q)  Cox  V.  Dolman,  2  D.  M.  &  G.  592 ; 
22  L.  J.  C.  427 ;  Knight  v.  Bowyer,  1 
De  G.  &  J.  421 ;  27  L.  J.  C.  520. 

(r)  Smith  v.  Hill,  9  C.  D.  143;  47 
L.  J.  C.  788;  Mellersh  v.  Brown,  46 
CD.  225;  60L.J.  C.43.  ^ee Charters. 
Watson,  (1899)  1  Ch.  175  ;  68  L.  J.  C.  1. 

(«)  Jones  V.  Pope,  1  Wma.  Saand.  66  ; 
Shepherd  v.  Htlh,  11  Ex.  66;  26  L.  J. 
Ex.  6 ;  Cork  and  Bandm  Ry,  y.  Ooode, 
13  0.  B.  826 ;  22  L.  J.  C.  P.  198  ;  Re 
Cornwall  Minerals  Ry.,  (1897)  2  Gh.  74  ; 
66  L.  J.  G.  561.    See  ante,  p.  102. 
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a  debt  for  calls  in  a  company  constituted  by  a  foreign  statute, 
create  a  simple  contract  debt,  and  an  action  therefor  must  be 
brought  within  six  years  (t), — ^A  statutory  claim  given  to  a  local 
authority  for  contribution  out  of  the  county  fund  is  the  subject  of 
an  action  on  the  case  and  not  a  debt  by  statute,  and  the  limit  is 
six  years  («). 

By  the  statute  31  Eliz.  c.  5,  s.  5,  all  actions  for  any  forfeiture 
upon  any  penal  statute  shall  be  commenced  within  one  year  next 
after  the  offence  committed.  This  statute  applies  to  actions  by 
informers  for  the  benefit  of  themselves  alone,  as  well  as  to  actions 
by  informers  qui  tarn,  the  benefit  whereof  is  limited  to  the  King 
and  to  the  informer  {jt).  Actions  for  penalties,  damages,  or  sums 
of  money  given  to  the  party  grieved  by  any  statute  must  be  com- 
menced within  two  years  after  the  cause  of  such  actions  imder  the 
above-cited  enactment  of  3  &  4  Will.  4,  c.  42,  s.  3  (y).  An  action 
of  debt  for  a  penalty  due  under  a  bye-law  of  a  company  created  by 
charter  was  held  to  be  an  action  upon  a  contract  without  specialty, 
and  barred  by  21  Jac.  1,  c.  16,  s.  3,  because  founded  upon  the  con- 
sent to  become  a  member  (s). 


Foreign 
debts. 


Foreign  limi- 
tations. 


The  limitation  of  actions  by  statute  is  matter  of  procedure  only, 
lex  fori  as  distinct  from  lex  contractus;  but  not  otherwise  affecting 
the  debt  or  cause  of  action.  It  therefore  applies  to  actions  brought 
in  the  courts  of  this  country  for  foreign  debts  and  causes  of  action, 
though  no  limitation  or  a  longer  limitation  is  imposed  by  the 
foreign  law.  Thus  an  action  upon  a  Scotch  instrument,  which  it 
was  alleged  might  be  put  in  suit  by  the  law  of  Scotland  within 
forty  years,  was  held  barred  by  the  limitation  of  six  years  (a), — On 
the  other  hand,  an  action  may  be  barred  in  the  courts  of  a  foreign 
country  where  a  shorter  limitation  prevails,  without  being  baned 
in  the  courts  of  this  country ;  as  an  action  upon  a  promissory  note 
made  in  France,  which  is  there  barred  by  a  limitation  of  three 
years,  but  which  may  be  brought  in  the  courts  of  this  country  at 
any  time  within  six  years  (b).     So  with  a  debt  incurred  in  India, 


(t)  JFellund  Ry.  v.  Blake,  6  H.  &  N. 
410  ;  30  L.  J.  Ex.  164. 

(«)  Salford  v.  Lancashire,  25  Q.  B.  D. 
384 ;  59  L.  J.  Q.  B.  676. 

(x)  Dyer  v.  Best,  L.  R.  1  Ex.  162;  35 
L.  J.  Ex.  105. 

(y)  See  JRobifuon  v.  Currey,  7  Q.  B.  D. 
466;  60L.  J.  Q.  B.  561. 


(2)  Tohaeeo  Pipe  Maker*^  Co,  v.  Loder^ 
16  Q.  B.  765 ;  20  L.  J.  Q.  B.  414. 

(a)  British  Linen  Co.  y.  Drummond,  10 
B.  &  G.  903  ;  Don  v.  Lippmann,  5  CI.  ft 
F.  1 ;  7  E.  R.  303. 

{b)  Huber  y.  Sleiner,  2  Bing.  K.  C. 
202. 
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where  the  limitation  under  the  Indian  statute  of  limitations  is  three  Chap.  XI. 
years  (c).  A  bond  executed  under  seal  in  India,  which  is  there 
treated  as  a  simple  contract  debt  with  a  limitation  of  three  years, 
is  not  barred  in  this  country  by  less  than  twenty  years  (o?).  A 
foreign  judgment  raises  a  simple  contract  debt  in  this  country  for 
which  the  limit  of  action  is  six  years  {e). — A  statute  of  limitation  LimitatioM 
may  be  so  framed  as  to  extinguish  the  right  and  not  merely  to  bar  l^^^^^f^^^^ 
the  remedy  by  action ;  as  is  expressly  enacted  respecting  the  title 
to  land  and  real  estate  by  the  statute  3  &  4  Will.  4,  c.  27,  s.  34  (/). 
And  "  where  the  statutes  of  limitation  of  a  particular  country  not 
only  extinguish  the  right  of  action,  but  the  claim  or  title  itself, 
ipso  /ado,  and  declare  it  a  nullity  after  the  lapse  of  the  prescribed 
period,  in  such  case  the  statute  may  be  set  up  in  any  other  country 
to  which  the  parties  remove ; "  provided  "  that  the  parties  are  resi- 
dent within  the  jurisdiction  during  all  that  period,  so  that  it  has 
actually  operated  upon  the  case  "  {g).  The  statutes  of  limitation 
which  operate  upon  the  title  to  land  have  no  application  beyond 
the  country  in  which  the  land  is  situated  (h). 

The  Courts  of  Chancery  in  dealing  with  legal  rights  followed  the  Limitations 
law,  including  the  statutes  of  limitation,  which  in  terms  applied  rfg^g^^d 
only  to  common  law  actions ;  in  dealing  with  equitable  claims  cor-  remedies, 
responding  to  legal  rights,  as  claims  for  money  obtained  by  fraud 
or  mistake,  they  adopted  the  corresponding  statutory  limitations;  in 
dealing  with  rights  and  remedies  of  purely  equitable  jurisdiction, 
as  trusts,  specific  performance,  and  injunctions,  where  no  statute 
of  limitation  was   applicable,   they  exercised  an   original  juris- 
diction over  delay  or  neglect  in  suing  upon  equitable  principles  (i). 
Under  the  Judicature  Acts  the  statutes  of  limitation  apply  directly 
to  actions  in  all  divisions  of  the  High  Court  according  to  their 
terms  and  subject  to  the  same  equitable  considerations  {k).     There 


(c)  Finch  V.  Finch,  46  L.  J.  C.  816. 

(rf)  Alliance  Bk.  v.  Carey,  6  0.  P.  D. 
429;  49L.  J.  C.  P.  781. 

(e)  Dupleix  v.  Dc  Roven^  2  Vem.  540. 

(/)  I)e  Beauvoir  v.  Owen^  5  Ex.  166; 
19  L.  J.  Ex.  177 ;  Batrkins  v.  Fenrhijn, 
4  Ap.  Ca.  51 ;  48  L.  J.  0.  304  ;  Games 
V.  Bonnor,  54  L.  J.  C.  617  ;  Trustees* 
Co.  V.  Short,  13  Ap.  Ca.  793  ;  68  L.  J. 
P.  C.  4. 

(a)  See  Huber  v.  Steiner,  2  Bing.  N.  C. 
202 ;  Harris  ▼.  Quine,  L.  R.  4  Q.  B. 
663 ;   38  L.  J.  Q.  B.  331 ;   Fhillips  y. 


Eyre,  L.  R.  6  Q.  B.  1 ;  40  L.  J.  Q.  B. 
48. 

{hj  Fitt  V.  Dacre,  3  C.  D.  295  ;  46 
L.  J.  C.  796. 

(i)  Westbury,  L.  C,  Knox  v.  Gf/e^ 
L.  R.  5  H.  L.  674 ;  42  L.  J.  C.  234  ; 
Charter  v.  Watson,  (1899)  1  Ch.  176;  68 
L.  J.  C.  1 ;  Londoti  and  Midland  Bank  v. 
Mitchell,  (1899;  2  Ch.  161 ;  68  L.  J.  C. 
668.  See  Metrop,  Bank  y.  Heiron,  6 
Ex.  D.  319. 

(At)  Jessel,  M.  R.,  ^  OrMves,  18  C.  D. 
651 ;  60  L.  J.  C.  818. 
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is  no  equitable  jurisdiction  to  give  relief  to  rights  barred  by  the 
lapse  of  the  statutory  limitation  of  time ;  except  in  cases  of  mis- 
take and  fraud  (/) ;  or  to  give  or  refuse  relief  in  the  case  of  a  right 
not  barred,  merely  on  the  ground  of  lapse  of  time  short  of  the  statu- 
tory limitation  (m).  But  in  the  exercise  of  an  equitable  jurisdic- 
tion to  which  no  statutory  limitation  applies,  the  court  requires  that 
there  shall  be  no  unreasonable  delay  on  the  part  of  a  claimant ; 
having  regard  to  the  nature  and  circumstances  of  the  claim,  and 
the  particular  consequences  of  the  delay  (n). 

By  the  Judicature  Act,  1873,  s.  25  (2),  "no  claim  of  a  cestui 
que  trust  against  his  trustee  for  any  property  held  on  an  express 
trust,  or  in  respect  of  any  breach  of  such  trust,  shall  be  held  to  be 
barred  by  any  statute  of  limitations/'  This  enactment  is  merely 
declaratory  of  the  law(o).  This  enactment  applies  to  trusts  of 
real  and  of  personal  estate,  and  to  trusts  arising  from  the  deposit 
or  receipt  of  money  or  goods ;  and  it  is  not  restricted  to  trusts 
expressed  in  writing,  except  trusts  of  land  which  are  required  by 
law  to  be  created  in  writing  {p), — But  by  the  Real  Property 
Limitation  Act,  1874,  s.  10,  "  no  action,  suit  or  other  proceeding 
shall  be  brought  to  recover  any  sum  of  money  or  legacy  charged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  and 
secured  by  an  express  trust,  or  to  recover  any  arrears  of  rent  or  of 
interest  in  respect  of  any  sum  of  money  or  legacy  so  charged  or 
payable  or  so  secured,  or  any  damages  in  respect  of  such  aixears, 
except  within  the  time  within  which  the  same  would  b©  recoverable 
if  there  were  not  any  such  trust "  ;  that  is,  twelve  years  by  sect.  8 
of  the  same  statute  {q). — By  the  Trustee  Act,  1888,  s.  8,  it  is 


(Q  Brooktbanky.  Smith,  2  Y.  &C.  Ex.  68 ; 
6  L.J.  Ex.  Eq.  Si;  Lawrence  y.  Norreifs, 
]6  Ap.  Ca.  210;  59  L.  J.  C.  681; 
Moore  v.  Knight,  (1891)  1  Gh.  547  ;  60 
L.  J.  0.  271  ;  Willis  v.  Howe,  (1893)  2 
Ch.  646  ;  62  L.  J.  C.  690 ;  JBetJemann 
T.  Setjemann,  ri895)  2  Ch.  474;  62  L.J. 
C.  641.  Ana  see  Thorne  v.  Heard, 
(1895)  A.  C.  495  ;  64  L.  J.  C.  652. 

(m)  Fidluood  v.  Fullwood,  9  C.  D.  176; 
47  L.  J.  C.  459 ;  Re  Baker,  20  C.  D. 
230;  61  L.  J.  C.  315;  He  Bireh,  27 
C.  D.  622;  64  L.  J.  C.  119;  Re 
Ifadderer,  27  C.  D.  623;  62  L.  J.  C. 
733. 

(m)  Reimera  y.  Druee,  23  Beav.  150 
26  L.  J.  C.  196;  Smalloombe'e  ease,  L.  R 
3  Eq.  769;  RuU  y.  Jewell,  18  C.  D.  660 
Re   Mammoth    Co.,   60    L.    J.   C.    11 


Charter  Y,  Watson,  (1899)  1  Ch.  176;  68 
L.  J.  C.  1. 

(o)  See  Ohee  ▼.  Bishop,  1  D.  F.  &  J. 
137  ;  29  L.  J.  C.  148  ;  Brittlebank  v. 
Oooduifi,  L.  R.  6  Eq.  545 ;  37  L.  J.  C. 
377  ;  Re  Sharpe,  (1892)  1  Ch.  154  ;  61 
L.  J.  C.  193 ;  Re  Severn  and  Wye  J?y., 
(1896)  1  Ch.  559  ;  65  L.  J.  C.  400. 

(p)  Bmmn^Y,  Berridge,  18  C.  D.  254; 
50  L.  J.  C.  630.  See  Re  Lacy,  (1899) 
2  Ch.  169 ;  68  L.  J.  C.  488  ;  Re  Bell,  34 
C.  D.  462  ;  56  L.  J.  C.  307  ;  Friend  r. 
Yomig,  (1897)  2  Ch.  421 ;  66  L.  J.  C. 
737. 

{q)  See  Hughes  v.  Voles,  27  C.  D.  231 ; 
63  L.  J.  C.  1047  ;  ReBlaehford.  27  C.  D. 
676;  64  L.  J.  C.  216;  Re  i^o^^^  68 
L.  J.  C.  703;  Williams  v.  Williams, 
(1900)  I  Ch.  162 ;  69  L.  J.  O.  77. 
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enaoted  to  the  effeot  that  in  any  action  against  a  trustee,  except  Chip.  XI. 
where  the  claim  is  founded  on  fraud,  or  is  to  recover  trust  property 
or  the  proceeds  thereof,  the  trustee  shall  have  the  benefit  of  any 
statute  of  limitation  as  "  if  the  trustee  had  not  been  a  trustee  " ; 
and  if  the  action  is  brought  to  recover  money  or  other  property, 
the  trustee  shall  be  entitled  to  plead  the  lapse  of  time  as  a  bar  to 
such  action,  '^  as  if  the  claim  had  been  against  him  in  an  action  of 
debt  for  money  had  and  received  '*  (r). 

A  devise  of  land  upon  express  trust  for  the  payment  of  debts  is  Trusts  for 
not  affected  by  any  statutes  of  limitation  («).  But  the  trust  does  §*2te.^* 
not  prevent  the  statutes  running  against  other  remedies  for  the 
debts ;  as  the  remedy  by  personal  action,  or  against  the  personal 
estate,  or  by  petition  or  proof  in  bankruptcy  (t).  A  charge  of 
debts  upon  land  also  keeps  the  debts  alive  for  the  purpose  of  the 
charge,  so  long  as  the  charge  subsists ;  but  the  recovery  of  any 
money  charged  on  land  is  limited  to  twelve  years  by  the  enact- 
ment above  cited  (u).  A  trust  for  payment  of  debts,  or  a  charge 
of  debts,  presumptively  does  not  include  debts  already  barred  by 
the  statutes ;  but  it  may  include  them  if  clearly  referred  to  with 
that  intention  (x).  And  the  court  in  general  will  not  allow  barred 
debts  to  be  paid  out  of  a  fund  in  court  (y).  A  trust,  charge,  or 
direction  by  will  for  the  payment  of  debts  has  no  effect  as  regards 
personal  estate  (including  leasehold),  because  it  merely  expresses 
the  same  liability  which  the  law  imposes  primarily  upon  personal 
estate ;  and  the  executor  may  plead  the  statutes  of  limitation  in 
bar  of  debts  of  the  testator  (2). — An  assignment  of  property  to 
trustees  upon  trust  for  payment  of  debts  presumptively  invests 
them  with  an  authority  only,  which  is  revocable  by  the  owner  of 
the  property ;  unless  the  creditors  are  made  parties  to  the  trust,  or 


(r)  See  i2«  BowcUn,  L.  B.  46  G.  D. 
444 ;  59  L.  J.  C.  815  ;  Moore  ▼.  Knight^ 
(1891)  1  Ch.  647 ;  60  L.  J.  C.  271 ;  Re 
Swain,  (1891)  3  Gh.  233;  61  L.  J.  G. 
20;  Re  Gurney,  (1893)  1  Gh.  590;  Re 
Lands  Allotment  Co.,  (1894)  1  Ch.  616; 
63  L.  J.  G.  291 ;  Thorney.  Heard,  (1895) 
A.  G.  495;  64  L.  J.  0.  652;  How  \, 
Winterlon,  (1896)  2  Ch.  626 ;  65  L.  J.  G. 
832  ;  Re  Davies,  (1898)  2  Ch.  142 ;  67 
L.  J.  G.  607. 

(«)  Ilttffhes  V.  JTtjnne,  T.  &  R.  307 ; 
Jacfjuel  V.  Ja'^quet,  27  Bear.  332.  See 
Dickenson  v.  Teisdale,  1  D.  J.  &  S.  62 ; 
32  L.  J.  G.  37. 

{t)  Boatwright  v.  Boaticright^  L.  B. 


17  Eq.  71 ;  43  L.  J.  G.  12 ;  Ex  p.  Smith, 
14  Q.  B.  D.  394 ;  64  L.  J.  Q.  B.  422. 
See  Re  Stephen*,  43  G.  D.  39  ;  69  L.  J.  G. 
109. 

(m)  Real  Prop.  Lim.  Act,  1874,  a.  10  ; 
Dickenson  v.  Teasdale,  nupra  ;  Re  Stephene, 
supra, 

{x)  Burke  v.  Jones,  2  V.  &  B.  275 ; 
miliamson  v.  Xaytor,  3  Y.  &  G.  208; 
Philips  V.  Philips,  3  Hare,  281  ;  13 
L.  J.  G.  446. 

(y)  Re  Harris,  49  L.  J.  C.  327. 

{z)  Seott  V.  Jones,  4  Gl.  &  F.  382 ;  7 
E.  R.  147  ;  Ex  p.  Smith,  supra ;  Re 
Stephens,  supra. 


688 


DISCHARGE  OF  CONTRACTS. 


PajitIV. 


Debts  prov- 
able in  bank' 
niptcy. 


Agents. 


unless  it  is  communicated  to  them  and  they  accept  it ;  it  then 
becomes  a  binding  trust  which  the  creditors  may  enforce,  and  which 
is  not  affected  by  any  statute  of  limitation ;  but  such  trust  does  not 
include  debts  previously  barred  (c). — Upon  the  same  principle 
estates  in  bankruptcy  are  held  upon  a  trust  for  distribution 
amongst  the  creditors,  which  is  not  affected  by  any  statutes  of 
limitation;  and  a  creditor  who  is  not  barred  before  the  adjudica- 
tion may  prove  his  debt  at  any  time  after  (d).  But  debts  barred 
at  the  time  of  adjudication  are  not  admissible  to  proof,  even  by 
consent  of  the  trustee  {e).  So  judgment  in  an  administration 
action  prevents  the  running  of  statutes  of  limitation  against 
creditors  who  are  not  then  barred,  and  they  may  come  in  and 
prove  at  any  time  (/).  And  an  order  for  winding  up  a  company 
charges  the  assets  with  the  payment  of  all  liabilities  subsisting  at 
the  date  of  the  order ;  and  they  are  not  afterwards  affected  by  any 
statutes  of  limitation.  "  The  Legislature  intended  to  follow  the 
analogy  of  other  cases  where  the  assets  of  a  debtor  are  to  be 
divided  amongst  his  creditors,  whether  in  bankruptcy  or  insol- 
vency, or  under  a  trust  for  creditors,  or  under  a  decree  of  the 
Court  of  Chancery  in  an  administration  suit.  In  these  cases  the 
rule  is  that  everybody  who  had  a  subsisting  claim  at  the  time  is 
entitled  to  participate  in  the  assets,  and  that  the  statute  of  limita- 
tions does  not  run  against  this  claim ;  but  as  loug  as  assets  remain 
unadministered  he  is  at  liberty  to  come  in  and  prove  his  claim,  not 
disturbing  any  former  dividend"  (g). 

The  claim  to  an  account  against  an  agent  who  stands  in  a 
fiduciary  relation  to  his  principal  rests  upon  the  same  principle  as 
the  claim  of  a  cestui  que  trust  against  his  trustee  :  as  in  the  case  of 
an  agent  intrusted  to  sell  property  and  to  invest  or  hold  the  pro- 
ceeds {h) ;  a  director  of  a  company  who  misapplies  the  money  of 
the  company  {i)  ;  an  agent  and  receiver  of  rents  of  an  estate  (k)  ; 
a  receiver  under  an  order  of  court  in  relation  to  the  beneficiaries 


(c)  Philips  V.  Philips f  supra.  See  anie^ 
p.  646. 

(rf)  Ex  p.  Poss,  2  Glyn  &  J.  46  ;  Exp. 
Lancaster  Bh.,  10  C.  D.  776  ;  48  L.  J.  C. 
89 ;  Ex  p.  Bd.  of  Trade,  (1896)  1  Q.  B. 
99  ;  65  L.  J.  Q.  B.  106. 

{e)  i2tfi?aA\?r,  44  CD.  262;  59L.J.C. 
661. 

(/)  Angdl  t.  Haddon,  1  Madd.  529 ; 
Be  Greaves,  18  C.  D.  651 ;  60  L.  J.  0. 
817. 

(^)  MeUish,  L.  J.,  Pe  General  Polling 


Stock  Co.,  L.  E.  7  Ch.  649 ;  41  L.  J.  C. 
732. 

(A)  Burdick  v.  Garrieky  L.  R.  5  Ch. 
233 ;  39  L.  J.  C.  369  ;  Pe  Bell,  34  C.  D. 
462 ;  66  L.  J.  C.  307.  See  Friend  v. 
Young,  (1897)  2  Ch.  421  ;  66  L.  J.  C. 
737. 

(t]  Flitcroft's  ease,  21  C.  D.  619 ;  62 
L.  J.  C.  217  ;  Pe  Sharpe,  (1892)  1  Ch. 
164 ;  61  L.  J.  C.  193. 

(k)  Lyell  r.  Kennedy,  14  Ap.  Ca.  437  ; 
69  L.  J.  C.  268. 
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entitled  to  the  money  reoeived  (l) ;  and  the  court  will  open  settled  Chap.  XI. 
accounts  on  the  ground  of  errors,  whether  caused  by  mistake  or 
fraud  (m).  Where  the  accounting  party  is  entitled  to  plead 
sect.  8  of  the  Trustee  Act,  1888,  the  order  should  not  carry  the 
period  over  which  the  account  should  extend  beyond  six  years  from 
the  commencement  of  the  action  (n).  The  claim  against  an  agent 
to  recover  profits  wrongfully  or  fraudulently  made  by  him  in  the 
execution  of  his  agency,  as  by  taking  bribes  or  commissions,  being 
money  received  for  his  own  use  and  not  for  his  principal,  is  barred 
by  the  statute,  the  time  beginning  to  nm  from  the  discovery  of 
the  wrong  or  fraud  (o). — ^A  banker  employed  by  a  customer  in  the  Banker, 
ordinary  business  of  banking,  that  is,  to  receive  money  by  way  of 
loan  to  be  disposed  of  as  he  pleases,  under  the  obligation  of  cashing 
cheques  of  the  customer  in  repayment,  is  not  considered  as  stand- 
ing in  a  fiduciary  relation  to  the  customer,  and  is  entitled  to  the 
benefit  of  the  statute  of  limitation  as  against  his  liability  of  repay- 
ment {p) ;  which  it  seems  in  an  ordinary  banking  account  only 
arises  upon  a  demand  by  cheque  (q).  But  a  banker  intrusted  w^itli 
property  for  safe  custody  is  in  a  fiduciary  position  which  is  not 
affected  by  statutes  of  limitation  (r).  And  a  banker  may  be 
affected  with  notice  that  a  deposit  of  a  customer  is  trust  money,  so  . 
as  to  be  chargeable  with  a  breach  of  trust  in  misappljdng  it ;  as 
where  the  deposit  is  made  upon  a  specified  separate  account  («). — 
A  solicitor  retained  by  a  client  for  professional  services,  who  Solicitor, 
receives  money  in  the  ordinary  course  of  business,  is  not  a  fiduciary 
agent  (t). — Partners  are  in  the  position  of  fiduciary  agents  in  the  Partner, 
conduct  of  the  partnership  business,  so  long  as  the  relation  of 
partners  continues  (w).  But  the  claim  to  an  account  of  partner- 
ship business  after  the  termination  of  the  partnership,  against  a 


(Q  Seagram  r.  Tuck,  18  C.  D.  296; 
60  L.  J.  C.  672. 

(ot)  AUfrey  v.  Allfrey,  1  Mao.  &  G. 
87;  Wiliianison  v.  Barbour,  9  C.  D.  629; 
60  L.  J.  0.  147;  Gcthing  v.  Keighley, 
9  C.  D.  647  ;  48  L.  J.  C.  46. 

(w)  How  V.  Winterton,  (1896)  2  Ch. 
626  ;  66  L.  J.  C.  832  :  Re  Davies,  (1898) 
2  Ch.  142  ;  67  L.  J.  C.  607. 

(o)  Mctrop,  Bk,  v.  Heiron,  6  Ex.  D. 
319 

(p)  Foley  V.  Hill,  2  H.  L.  C.  28  ;  9 
E.  R.  1002.  See  Atkinson  v.  Bradford 
B,  8.,  26  Q.  B.  D.  377  ;  69  L.  J.  Q.  B. 
860  ;  Be  Tidd,  (1893)  3  Ch.  164  ;  62 
L.  J.    G.    916  ;    and   see   Johnson   v. 


L. 


Robarte,  L.  R.  10  Ch.  606 ;  44  L.  J.  C. 
678. 

(2)  Pott  V.  CUgg,  16  M.  &  W.  321  ; 
16  L.  J.  Ex.  210. 

(r)  Hatherley,  L.  C,  Burdiek  r.  Gar' 
rick,  L.  R.  6  Ch.  240 ;  39  L.  J.  0.  369. 

(a)  Bx  p,  Kingston,  L.  R.  6  Ch.  632  ; 
40  L.  J.  B.  91  ;  Bailey  v.  Finch,  L.  R. 
7  Q.  B.  34 ;  41  L.  J.  Q.  B.  83. 

(t)  Re  Hindmarsh,  1  Dr.  &  Sm.  129 ; 
Crawford  v.  Crawford,  16  W.  R.  411; 
Watson  V.  Woodman,  L.  R.  20  Eq.  721. 
See  Smith  v.  Pococke,  2  Drew.  197  ;  23 
L.  J.  C.  646  ;  Soar  v.  Ashicell,  (1893)  2 
Q.  B.  390. 

(»)  See  ante,  p.  462. 
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partner  who  continues  the  business,  is  within  the  statute,  and  is 
barred  by  the  lapse  of  six  years  from  the  time  the  partnership 
ceased  {x) ;  and  a  debt  admitted  to  be  due  upon  an  account  stated 
at  the  termination  of  a  partnership  is  a  debt  within  the 
statute  {i/). 

By  the  joint  effect  of  21  Jac.  1,  c.  16,  3  &  4  WiU.  4,  c.  42,  and 
the  Mercantile  Law  Amendment  Act,  1856,  s.  10,  there  is  excepted 
from  the  computation  of  time  such  period  as  that  during  which  the 
plaintiff  is  or  shall  be  "  within  the  age  of  twenty-one  years,  feme 
covert,  or  non  compos  mentls,^^  and  the  persons  so  under  disability 
are  "  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited,  after  their  coming  to  or 
being  of  full  age,  discovert,  of  sane  memory,  as  other  persons 
having  no  such  impediments  should  have  done"(z). —  The 
statute  4  Anne,  c.  16,  s.  19,  deals  with  the  case  of  a  person 
who  might  be  made  defendant  to  an  action  within  the 
statute  21  Jac.  1,  c.  16,  s.  3,  being  beyond  the  seas,  and 
enacts  that  the  "  person  or  persons  who  shall  be  entitled  to  any 
such  suit  or  action  shall  be  at  liberty  to  bring  the  said  actions 
against  such  person  or  persons  after  their  return  from  beyond  the 
seas,  so  as  they  take  the  same  after  their  return  from  beyond  the 
seas  within  such  times  as  are  respectively  limited  for  the  bringing 
of  the  said  actions  by  the  said  act  made  in  the  21  Jac.  1 "  (a). — 
The  4th  section  of  3  &  4  Will.  4,  c.  42,  contains  a  similar  provision 
with  respect  to  actions  on  specialties  accruing  against  persons 
beyond  the  seas. — And  as  to  the  meaning  of  the  expression  "  be- 
yond the  seas  "  used  in  the  above  statutes,  it  is  enacted  "  that  no 
part  of  the  United  Kingdom  of  Grreat  Britain  and  Ireland,  nor  of 
the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  nor  any 
islands  adjacent  to  any  of  them,  being  part  of  the  dominions  of  his 
Majesty,  shall  be  deemed  to  be  beyond  the  seas"  (6). — The  statute 
applies  to  the  renewal  of  a  debt  by  an  acknowledgment  or  promise 
made  by  the  debtor  when  beyond  the  seas;  against  which  the 
statute  does  not  begin  to  run  until  his  return  (c). 


(z)  Knox  V.  Gye,  L.  R.  6  H.  L.  656 ; 
42  L.  J.  C.  234.  See  JRule  v.  Jeicell,  18 
C. D.  660. 

(y)  Noyes  v.  Crawley,  10  0.  D.  31  ;  48 
L.  J.  C.  112. 

(z)  See  Chandler  v.  FMt,  2  Wms. 
Saund.  391 ;  Fardo  v.  Bingham,  L.  B. 
10  Ch.  736  ;  39  L.  J.  C.  170. 


(a)  Forbes  v.  Smithy  11  Ex.  161  ;  24 
L.  J.  C.  299 ;  Musurtta  Bey  y.  Gadhan, 
(a894)  2  Q.  B.  352 ;  63  L.  J.  Q.  B.  621. 

(*)  3  &  4  Will.  4,  c.  42,  8.  7; 
19  &  20  Vict.  0.  98,  s.  12. 

(c)  lU  BetheU,  34  C.  D.  661 ;  66 
L.  J.  0.  334. 
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Under  the  above  statutes,  in  the  case  of  joint  debtors,  if  one  of     Chap.  XI. 
joint  debtors  was  beyond  the  seas  at  the  time  of  the  accrual  of  the  joint  debtor 
cause  of  action,  the  limitation  did  not  begin  to  run  until  his  return,  ^^^^  ^® 
though  the  others  remained  within  the  jurisdiction  {d).     But  the 
Mercantile  Law  Amendment  Act,  1856,  s.  11,  enacted  that  a 
creditor  shall  not  be  entitled  to  any  time  within  which  to  sue  any 
of  joint  debtors  who  shall  not  b€  beyond  the  seas,  by  reason  only 
that  one  or  more  of  such  joint  debtors  were  beyond  the  seas  when 
the  cause  of  action  accrued ;  and  that  he  shall  not  be  barred  from 
suing  a  joint  debtor  who  was  beyond  the  seas  at  the  time  the  cause 
of  action  accrued,  after  his  return,  by  reason  only  that  judgment 
was  already  recovered  against  a  joint  debtor  who  was  not  beyond 
the  seas  at  the  time  aforesaid. 

The  disabilities  above  mentioned  must  exist  at  the  time  when  Diaability 
the  cause  of  action  first  accrues ;  where  the  statute  has  once  begun  '*P®'^®°"^^- 
to  run  no  subsequently  supervening  disability  will  suspend  its 
operation  (<?).  The  disability  of  the  debtor  to  pay  for  want  of 
assets  is  no  exception  to  the  operation  of  the  statutes ;  for  the 
creditor  may  recover  a  judgment  which  will  be  available  against 
future  assets  (/).  But  a  debt  may  be  contracted  as  payable  out  of 
a  particular  fimd  only,  so  that  there  is  no  cause  of  tiotion,  nor  does 
the  statute  begin  to  run,  until  there  is  a  fund  to  pay  the  debt  (g). 

The  statutes  of  limitation  in  general  begin  to  run  from  the  time  When  the 
when  the  cause  of  action  first  accrues,  subject  to  the  above  ex-  Nation ^^"^ns 
ceptive  conditions  of  disability ;  and  the  cause  of  action  upon  a  to  ran. 
contract  first  accrues  upon  a  breach.     There  is  no  limitation  of 
time  to  a  contract  before  breach,  except  such  as  may  be  expressly 
or  impliedly  prescribed  in  its  terms ;  though  a  presumption  may 
arise  from  lapse  of  time  that  the  contract  has  been  performed  and 
satisfied,    or    has  been  mutually  abandoned    and  rescinded  (/^). 
Where  there  are  several  conditions  upon  which  a  cause  of  action 
arises  for  the  same  debt,  the  statute  runs  against  the  debt  from  the 
earliest  satisfied  (?") .     The  limitation  of  an  action  for  money  charged 


(d)  Fannin  t.  Anderson,  7  Q.  B.  811 ; 
14  L.  J.  Q.  B.  482  ;  Townet  v.  Mead^  16 
C.  B.  123 ;  24  L.  J.  C.  P.  89. 

{e)  Modes  v.  Smethurst,  6  M.  &  W. 
351 ;  9  L.  J.  Ex.  330.  See  Homfrmj  v. 
Scroope,  13  Q.  B.  509;  18  L.  J.  Q.  B. 
138;  Seagram  v.  Knight ^  L.  R.  2  Gh. 
628;  36  L.  J.  G.  91.  And  see  Sturgis 
V.  Darell,  6  H.  &  N.  120 ;  29  L.  J.  Ex. 
472. 

(/)  Emery  y.  Day,  1  0.  M.  &  B.  245 ; 


3  L.  J.  Ex.  307. 

{g)  Re  Kensington  Station  Act,  L.  R. 
20  Eq.  197.  See  Williams  v.  Hathauay, 
6  G.  D.  544. 

{h)  See  ante,  pp.  470,  561  ;  Siboni  y. 
Kirkman,  1  M.  &  W.  418  ;  5  L.  J.  Ex. 
212;  Beck  v.  Fierce,  35  C.  D.  94;  56 
li.  J.  G.  631. 

(•)  Reeres  y.  Buteher,  (1891)  2  Q.  B. 
609  ;  60  L.  J.  Q.  B.  619  ;  post,  p.  693. 
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upon  land,  under  the  Real  Property  Limitation  Act,  1874,  s.  8, 
begins  to  run  "  next  after  a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a  discharge,"  which 
is  not  the  same  as  a  present  right  to  sue  (Ar). 

A  judgment  takes  effect  from  the  day  when  it  is  pronounced  in 
court,  unless  otherwise  ordered ;  and  the  entry  of  the  judgment  is 
dated  as  of  that  day  (/).  An  action  to  recover  a  judgment  debt  is 
therefore  barred  by  the  lapse  of  twelve  years  from  that  date  (w). 
"  As  between  the  original  parties  to  a  judgment  execution  may 
issue  at  any  time  within  six  years  from  the  recovery  of  the  jud^ 
ment "  (;i).  And  where  six  years  have  elapsed,  or  any  change  has 
taken  place  in  the  parties,  execution  may  issue  by  leave  of  the 
court  (o).  And  an  order  of  the  court  or  a  judge  may  be  enforced 
in  the  same  manner  as  a  judgment  to  the  same  effect  {p).  The 
action  to  recover  a  debt  imder  a  foreign  judgment,  which  is  treated 
as  a  simple  contract  in  the  courts  of  this  country,  is  six  years  from 
the  recovery  of  the  judgment  (q). 

In  the  case  of  a  single  bond  the  cause  of  action  is  complete 
from  the  execution  of  the  bond,  and  the  action  must  be  brought 
within  twenty  yeai's  from  that  date.  In  the  case  of  a  bond  with 
a  condition  the  cause  of  action  accrues  when  the  condition  is  first 
broken  ;  as  in  the  case  of  a  post  obit  bond,  the  statute  runs  from 
the  death  upon  which  the  money  is  payable  (r).  Where  there  are 
several  conditions  in  a  bond,  or  several  covenants  in  the  same 
deed,  every  distinct  breach  gives  a  new  cause  of  action ;  and  the 
statute  can  only  be  pleaded  as  to  those  breaches  which  have 
occurred  within  the  period  of  limitation  («).  Upon  a  bond  con- 
ditioned to  pay  an  annuity,  default  in  each  periodical  payment  is 
a  distinct  breach  of  the  condition  and  gives  a  new  cause  of 
action  (/).  So  with  a  bond  or  covenant  to  pay  a  sum  of  money  by 
instalments ;  but  if  it  is  stipulated  that  upon  default  in  payment 


[k)  Eomsey  X.  B,  v.  Monarch  B,  8.. 
24  Q.  B.  D.  1  ;  59  L.  J.  Q.  B.  105. 

(0  Ord.  XLI.  r.  3.  See  JRe  Manning, 
30  C.  D.  480;  55  L.  J.  C.  613  ;  Holthy 
V.  llodgsou,  24  Q.  B.  D.  103  ;  69  L.  J. 
Q.  B.  46;  fix  p.  Hookey,  4  D.  F.  &  J. 
456. 

(m)  37  k  38  Vict.  o.  67,  s.  8.  See 
Hebblelhwaite  v.  Feever,  (1891)  1  Q.  B. 
124 ;  Jay  v.  Johnstone,  (1895)  1  Q.  B. 
189  ;  62  L.  J.  Q.  B.  128. 

(n)  Ord.  XLII.  r.  22. 

(o)  Ord.  XLII.  r.  23. 


(p)  Ord.  XLII.  r.  24. 

{q)  Ante,  p.  81.  See  Reimera  t. 
J)ruee,  23  Beav.  150  ;  26  L.  J.  C.  196. 

(r)   Tuekey  v.  ffaickins,  4  C.  B.  656 ; 

16  L.  J.  C.  P.  201. 

(*)  Sanders  ▼.  Coward,  15  M.  &  W. 
48 ;  16  L.  J.  Ex.  97 ;  Blair  v.  Ormond, 

17  Q.  B.  423 ;  20  L.  J.   Q.   B.  444  ; 
Af^hUn  V.  Lee,  44  L.  J.  C.  174,  376. 

{t)  Amott  V.  Molden,  18  Q.  B.  693;  22 
L.  J.  Q.  B.  14;  White  v.  Corbett,  1 
£.  &  £.  692  :  28  L.  J.  Q.  B.  228. 
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of  one  instalment  the  "whole  amount  is  to  become  due,  then  upon  Chap.  XI. 
the  first  default  a  cause  of  action  accrues  for  all  that  then  remains 
due,  and  the  statute  begins  to  run  forthwith  (w).  So  under  a  lease 
each  periodical  accrual  of  rent  gives  a  new  cause  of  action  against 
which  the  statute  begins  to  run ;  but  as  long  as  the  relation  of 
landlord  and  tenant  subsists  the  right  to  rent  is  not  barred,  except 
that  the  arrears  payable  out  of  the  land  are  limited  to  six 
years  (it). 

Upon  a  bill  of   exchange  or  other  negotiable  instrument  the  Bills  of 
cause  of  action  accrues  when  the  instrument  is  due  and  unpaid,  o^o^anfir® 

*■  and  notes. 

and  notice  of  dishonour  given  where  necessary ;  and  the  statute 
runs  from  that  time  (t/).  A  promissory  note  payable  upon 
demand,  being  held  to  be  a  present  debt  payable  immediately,  the 
statute  prima  facie  runs  from  the  date  of  the  note  (2).  But  where 
such  a  note  is  given  as  a  continuing  security  for  future  advances, 
as  to  secure  a  banking  account,  the  statute  does  not  begin  to  rim 
imtil  the  credit  is  determined  and  the  account  closed  (a).  A  bill  or 
note  payable  at  a  certain  time  after  demand  is  not  due  until  a 
demand  made  and  the  time  elapsed,  nor  does  the  statute  run  until 
that  time  ;  but  a  presumption  of  a  demand  having  been  made  may 
arise  from  lapse  of  time,  or  from  payment  of  interest,  unless  the 
interest  is  expressly  payable  by  the  contract  (J).  And  upon  a  bill 
or  note  drawn  payable  at  or  after  sight  no  cause  of  action  arises, 
nor  does  the  statute  begin  to  run,  imtil  it  has  been  presented  for 
payment  and  become  due(c?).  A  right  of  action  against  the 
drawer  or  indorser  of  a  bill  arises  upon  dishonour  by  non-accept- 
ance ;  in  such  case  no  new  right  of  action  arises  upon  non-payment 
and  the  statute  runs  accordingly ;  but  as  against  an  indorsee  taking 
such  bill  without  notice  of  the  prior  dishonour,  the  statute  does  not 
run  until  the  bill  is  due  and  unpaid  {d).  Where  the  holder  of  a  bill 
or  note  delays  suing  until  it  is  barred  by  the  statute,  the  prior 


(u)  Hemp  V.  Garland,  4  Q.  B.  619 ; 
12  L.  J.  Q.  B.  134  ;  Reevet  v.  Butcher, 
(1891)  2  Q.  B.  609 ;  60  L.  J.  Q.  B.  619. 

(x)  Arehbold  ▼.  Scully,  9  H.  L.  C. 
360;  11  E.  R.  769. 

(y)  See  Wittershcim  v.  Carlislr,  1  H.  Bl. 
631 ;  Fryer  v.  Jioe,  12  0.  B.  437. 

(z)  Norton  v.  Ellam,  2  M.  &  W.  461 ; 
6  L.  J.  Ex.  121  ;  He  George,  44  C.  D. 
627 ;  69  L.  J.  C.  709.  See  Maltby  v. 
MurrelU,  6  H.  &  K.  813  ;  29  L.  J.  Ex. 
377  ;  Be  Bethell,  34  C.  D.  661 ;  66  L.  J. 


C.  334. 

(a)  Hartland  v.  Jukes,  1  H.  &  0.  667  ; 
32  L.  J.  Ex.  162. 

{h)  Re  Rutherford,  14  0.  D.  687 ;  49 
L.  J.  C.  664.  See  Clayton  ▼.  Josliny,  6 
B.  &  0.  360. 

(r)  Holmes  v.  Kerrison,  2  Taunt.  323 ; 
Dixon  V.  Nutiall,  1  G.  M.  &  R.  307 ; 
3  L.  J.  Ex.  290 ;  BeBoyse,  33  G.  D.  612 ; 
66  L.  J.  G.  136. 

(rf)  WhiUhead  v.  Walker,  9  M.  &  W, 
606  ;  11  L.  J.  Ex.  168. 
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God  tracts 
giving  credit. 


Pabt  IV.  indorsers  are  discharged ;  and  subsequent  indorsees  take  the  oyer^ 
due  bill  subject  to  the  statutory  defence  (e). 

On  a  mere  loan  of  money  the  limitation  commences  from  the 
date  of  the  loan ;  but  if  the  contract  fixes  a  time  for  repayment 
the  statute  runs  from  that  time ;  as  in  the  case  of  a  loan  secured 
by  a  bill  of  the  borrower  payable  at  a  future  date,  the  statute  runs, 
not  from  the  advance  of  the  money,  but  from  the  maturity  of  the 
bill  (/).  A  loan  of  money  for  which  the  lender  gives  his  cheque 
to  the  borrower  dates,  not  from  the  delivery,  but  from  the  cashing 
of  the  cheque  (g).  A  sale  of  goods  at  six  months'  credit,  payment 
to  be  then  made  by  bill  at  three  months,  is  in  efEect  a  credit  for 
nine  months ;  and  in  an  action  for  the  price  the  statute  nms  from 
the  maturity  of  the  bill ;  but  if  a  bill  is  not  given  according  to  the 
contract,  an  action  will  lie  from  that  time  (h), — Where  indefinite 
credit  is  given  which  the  creditor  may  put  an  end  to  at  any  time  by 
a  demand  of  payment  or  by  commencing  an  action,  as  is  the  case 
generally  with  contracts  implied  in  law,  the  statute  runs  from 
the  time  when  the  debt  is  first  due  and  actionable ;  though  the 
debtor  is  not  in  default  so  long  as  the  credit  is  continued,  and  may 
tender  payment  at  any  time  before  a  demand  is  made  (t) ;  but  this 
rule  does  not  apply  whore  there  is  no  debt,  as  in  the  case  of  money 
deposited  for  safe  custody,  where  no  right  of  action  exisfa  untQ  a 
demand  for  its  return  {k). 

Under  a  contract  for  work  there  is  in  general  no  claim  for  pay- 
ment, and  the  statute  does  not  begin  to  run,  until  the  work  is  com- 
pletely performed ;  as  in  the  case  of  a  solicitor  retained  to  conduct 
an  action,  the  statute  does  not  begin  to  run  against  his  bill  of  costs 
until  the  termination  of  the  action,  or  the  termination  of  his 
retainer  by  a  proper  notice  (/) ;  and  an  appeal  is  a  continuation  of 
the  action  for  this  purpose,  and  postpones  the  accrual  of  his 
claim  (m). 

The  right  of  action  against  a  surety  accrues,  and  the  statute 


Contract 
for  work. 


Guarantee 


W  See  JFebater  v.  ZtrJ^,  17  Q.  B.  947 ; 
21  L.  J.  Q.  B.  169. 

(/)  Wittersheim  v.  Carlisle^  1  H.  Bl. 
631.    See  aff/0,  p.  444. 

(^)  Garden  v.  Bruecy  L.  R.  3  C.  P. 
300 ;  37  L.  J.  C.  P.  112.  See  ReBethell, 
34  C.  D.  661  ;  66  L.  J.  C.  334. 

(A)  Helps  V.  Winterbottom,  2  B.  &  Ad. 
431. 

(i)  Birke  v.  Trippet^  1  Wma.  Saund. 
33  ;  roit  V.  CUgg^  IG  M.  &  W.  321  ;  16 


L.  J.  £x.  210.  See  Re  Brown's  EstaU, 
(1893)  2  Oh.  300  ;  62  L.  J.  C.  696. 

[k)  Be  Tidd,  (1893)  3  Gfa.  164  ;  62 
L.  J.  C.  916. 

(/)  Harris  v.  Osbourn,  2  C.  &  M.  629  ; 
3  Ij.  J.  Ex.  182  ;  Martindale  v.  Falkner^ 
2  C.  B.  706  ;  niiitehead  v.  Lord,  7  Ex. 
691  ;  21  L.  J.  Ex.  239 ;  Cobum  v.  Col- 
ledge,  (1897)  1  Q.  B.  702 ;  66  L.  J.  Q.  B. 
462. 

(m)  Harris  v.  Quine,  L.  B.  4  Q.  B. 
653  ;  38  L.  J.  Q.  B.  331. 
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begins  to  run,   immediately  upon  the  default  of  the  principal     Chap.  XI. 
debtor ;  and  the  time  is  not  postponed  by  disputes  arising  between  ^ud 


in- 


the  debtor  and  the  creditor  concerning  the  default  (n).  Upon  an  denmity. 
indemnity  against  the  costs  of  legal  proceedings,  the  cause  of 
action,  for  the  purpose  of  the  statute,  dates  from  the  payment  of 
the  costs  and  not  from  the  time  of  incurring  the  liability  to  pay  (o). 
Upon  the  implied  indemnity  in  accepting  an  accommodation  bill, 
the  cause  of  action  arises  not  when  the  bill  becomes  due,  but  when 
the  acceptor  is  damnified  by  payment  (p).  In  the  case  of  co- 
sureties the  action  for  contribution  accrues  as  soon  as  one  has  in 
fact  paid  more  than  his  proportion,  and  the  statute  then  begins  to 
run  against  his  claim  for  the  excess ;  the  action  by  a  surety  against 
the  principal  debtor  for  money  paid  for  his  use  accrues  at  the  time 
he  in  fact  pays  the  debt  (q). 

A  breach  of  contract  may  be  in  its  nature  continuing,  with  a  Continning 
continual  renewal  of  the  time  of  limitation.     Thus  a  covenant  for  ^'®*°^®»- 
title  is  broken  by  the  existence  of  an  adverse  title,  and  is  con- 
tinuously broken  so  long  as  the  adverse  title  exists ;  as  by  an  out- 
standing prior  lease  so  long  as  the  term  lasts ;  the  covenantee  in 
such  case  may  sue  from  time  to  time  whenever  any  damage  results, 
but  only  such  damage  will  be  recoverable  as  has  occurred  within  the 
time  of  limitation  (r).     In  the  case  of  a  covenant  to  repair  the' 
breach  is  continuing,  because  the  covenant  is  broken  afresh  every 
day  the  premises  are  out  of  repair ;  but  a  covenant  to  build  within 
a  certain  period  of  time  is  broken  once  for  all  at  the  expiration  of 
the  stipulated  period  («). 

The  statutory  limitation  runs  against  an  action  at  common  law,  oanse  of 
though  the  cause  of  action  was  unknown  to  the  plaintiff.     In  the  f^tion  un- 

tcnowii. 

case  of  a  solicitor  neglecting  to  examine  the  title  of  property  sold, 
which  was  consequently  lost  to  his  client  the  purchaser,  it  was  held 
that  the  right  of  action  dated  from  the  act  of  the  negligence, 
though  it  was  unknown  to  the  client  and  not  discovered  by  him 


(«)  Colpin  V,  Bttckhy  8  M.  &  W.  680  ;  {q)  Davies  v.  Humphreys,  6  M.  &  W. 

11  L.  J.  Ex.  33  ;  Holl  v.  Hadley,  2  A.  &  163  ;  9  L.  J.  Ex.  263  ;    Wolmemhausen  v. 

E.  768  ;  4  L.  J.  K.  B.  126.  OuUick,  (1893)  2  Ch.  614  ;  62  L.  J.  C. 

(o)  Collinge  v.  Heywood,  9  A.   &   E.  ^^^^    ^  ^J*^^'  ^'Jt'.j.   ^  lur  s.  a   «»;r 

"^^  ^/  n-  h  ^rt  J-  %:  ^  ^-  ^^^^"^  rs  -  Vot,Vfrt: 

derson,  1  C.  &  M.  467  ;   2  L.  J.  Ex.  ^^g.  ^  ^    ^  'g    J^ .  ^^^^;  ^  ^^^^ 

^"*-  (1901)  2  Ch.  826  ;  70  L.  J.  0.  822. 

(p)  Heynoldt  y.  Ihyle,  1   Bian.  &  G.  («}  Jacob  y,  Doum^  (1900)  2  Oh.  766; 

763 :  2  Scott,  N.  R.  46.  69  Jb.  J.  0.  493. 
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until  barred  by  the  statute  {t).  So  in  the  case  of  a  debtor  beyond 
the  seas,  the  statute  begins  to  run  from  the  date  of  his  return  within 
the  jurisdiction  for  however  short  a  time,  though  unknown  to  his 
creditor  (u).  And  upon  a  promise  by  a  debtor  to  pay  when  he  was 
able,  it  was  held  that  the  statute  began  to  run  from  the  time  when 
the  debtor  first  became  able  to  pay,  though  the  creditor  was  ignorant 
of  the  fact  (x).  But  a  right  of  action  against  a  bailee  of  goods  for 
not  delivering  them  back  to  the  owner  on  demand  is  not  barred  by 
a  previous  wrongful  conversion  of  the  goods  unknown  to  the  owner, 
for  which  the  right  of  action  has  become  barred  by  time  ;  the  con- 
tract being  distinct  from  the  wrong  (y). — The  statute  also  runs  from 
the  time  a  contract  is  broken  against  any  claim  for  consequential 
damage  arising  from  the  breach,  though  not  then  known  or  con- 
templated ;  but  where  such  damage  constitutes  a  new  cause  of 
action,  not  recoverable  as  damage  under  the  original  breach,  the 
statute  runs  from  the  time  of  the  damage  happening  (a). — ^The 
court  has  no  jurisdiction  to  grant  relief  against  the  statute  upon 
the  ground  that  the  cause  of  action  was  unknown  to  the  pledntiff ; 
unless  it  was  also  fraudulently  concealed  by  the  defendant  {a). 

In  the  courts  of  common  law  a  replic£ktion  to  a  plea  of  the  statute 
of  limitations,  that  the  cause  of  action  was  fraudulently  concealed 
from  the  plaintiff  by  the  defendant,  was  held  bad ;  but  the  Court 
of  Chancery  did  not  allow  a  party  who  was  guilty  of  such  fraud  to 
take  advantage  of  the  statute  in  respect  of  the  time  elapsed  before 
discovery  of  the  fraud.  Under  the  Judicature  Acts  the  equitable 
rule  now  prevails,  and  a  defendant  who  has  fraudulently  concealed 
the  cause  of  action  is  excluded  from  the  benefit  of  the  statute ;  and 
the  statute  does  not  run  against  the  claimant  until  discoveiy  of  the 
fraud,  or  until  such  discoveiy  can  be  reasonably  imputed  to 
him  (6). 

When  the  statute  has  once  begun  to  rim  it  is  not  stopped  or 


(0  Moicell  V.  Younff,  6  B.  &  C.  269  ; 
Stiff hea  V.  TicUden,  66  L.  J.  C  481. 

(m)  Gregory  v.  Surrill,  6  B.  &  C.  341. 

(x)  Waters  v.  Thanet,  2  Q.  B.  767 ; 
11  L.  J.  Q.  B.  87. 

(y)  Wilkinson  v.  Veriti/,  L.  R.  6  C.  P. 
206 ;  40  L.  J.  C.  P.  141.  See  Millar  v. 
Dell,  (1891)  1  Q.  B.  468 ;  60  L.  J.  Q.  B. 
404. 

(z)  BattUy  v.  Faulkner,  3  B.  &  Aid. 
288  ;  Tiolett  v.  Sympson,  8  £.  &  B.  344  ; 
27  L.  J.  Q.  B.  138 ;  Backhouse  v.  Bonomi, 


9  H.  L.  C.  603 ;  34  L.  J.  Q.  B.  181 ; 
11  E.  R.  826;  Darl^  Main  ColL  y. 
Mitchell,  11  Ap.  Ca.  127 ;  63  L.  J.  Q.  B. 
471 ;  CrumbU  v.  WalUend  L.  B„  (1891) 
1  Q.  B.  603 ;  60  L.  J.  Q.  B.  392. 

(a)  Per  cur.  Oibbsy.  Guild,  9  Q.  B.  D. 
69 ;  61 L.  J.  Q.  B.  313 ;  Bains  v.  Buxton^ 
14  C.  D.  637 ;  49  L.  J.  C.  473.  See 
Astley  V.  Tyldesley  Coal  Co.,  68  L.  J. 
Q.  B.  262. 

{b)  Gibbs  ▼.  Guild,  supra.  See  Moore 
V.  Knight,  (1891)  1  Oh.  647 ;  60  L.  J.  0. 
271. 
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suspended  by  any  supervening  disability,  or  other  ciroumstance     Chap.  XI. 
preventing  the  creditor  from  bringing  an  action  (e).    If  the  statute  Death  of 
begins  to  run  against  a  debtor  in  his  lifetime  it  is  not  stopped  or  ^®^^^^- 
suspended  by  his  death ;  and  the  debt  becomes  barred,  though  no 
personal  representative  was  appointed  capable  of  being  sued  within 
the  time  of  limitation,  and  though  an  action  was  commenced  as 
soon  as  a  representative  was  appointed  (d).     But  if  the  cause  of 
action  does  not  accrue  until  after  the  death  of  the  debtor,  the 
statute  does  not  begin  to  run  until  a  representative  is  appointed 
who  is  capable  of  being  sued  (e). — Nor  is  the  statute  suspended  by  Death  of 
the  death  of  the  creditor;   the  debt  becomes  barred,  though  no  <^^^'- 
personal  representative  was  appointed  within  the  period  of  limita- 
tion (/) ;  and  though  his  executor  commenced  an  action  within  a 
reasonable  time  after  his  death  (g).     But  if  the  cause  of  action 
accrued  after  the  death  of  the  creditor,  the  statute  does  not  begin 
to  run  until  a  representative  is  appointed  capable  of  suing  (//).     So 
in  the  case  of  a  debt  payable  on  certain  conditions,  if  the  creditor 
dies  intestate  before  the  conditions  are  satisfied,  the  cause  of  action 
is  not  then  complete,  and  the  statute  does  not  begin  to  run  before 
the  appointment  of  an  administrator  (<).      And  "  if  a  creditor  dies 
intestate  on  the  day  a  debt  becomes  payable  to  him,  and  there  is 
no  evidence  to  show  whether  he  died  before  or  after  the  moment 
when  the  debt  became  payable,  the  statute  does  not  begin  to  run 
against  his  administrator  until  letters  of  administration  have  been 
tf^en  out"  (A-). — An  action  commenced  in  the  lifetime  of   the  DeaUiiMn- 
oreditor  or  debtor  does  not  abate  by  the  death  of  either,  and  if  the  ^"^^  ^*^- 
cause  of  action  survives,  it  may  be  carried  on  by  or  against  the  re- 
presentative (/) ;  or  in  such  case  a  new  action  may  be  commenced 
by  or  against  the  representative  of  the  deceased  party,  within  a 
reasonable  time  after  the  appointment  of  such  representative,  and 


(r)  Modes  v.  Smethurst,  6  M.  &  W. 
351  ;  9  L.  J.  Ex.  330  ;  Homfray  v. 
Scrtxtpe,  13  Q.  B.  509  ;  18  L.  J.  Q.  B. 
138  ;  Seagram  y.  Knight ^  L.  R.  2  Ch. 
628  ;  36  L.  J.  0.  91.  A.n^9ee  Stnrgis  v. 
Darell,  6  H.  &  N.  120 ;  29  L.  J.  Ex. 
472. 

(rf)  Rhodes  V.  Snwthurst,  supra  ;  Freaks 
▼.  Cranefeldt,  3  M.  &  Cr.  499  ;  8  L.  J. 
C.  61 ;  Boatwright  v.  Boatwright^  L.  R. 
17  Eq.  71 ;  43  L.  J.  C.  12. 

{s)  See  Burdick  ▼.  Garricky  L.  R.  5 
Gh.  233  ;  39  L.  J.  C.  369. 

(/)  Hiekmtm  t.  Walker,  Willea,  27. 


See  Hodsden  v.  Harridge^  2  Wms.  Saund. 
170,  n.  (7). 

ig)  Fenny  ▼.  Briee,  18  0.  B.  N.  S. 
393. 

(A)  Murray  Y.  East  India  Co,,  5  B.  & 
Aid.  204  ;  Clark  v.  6*.  Metrop,  Gas  Co., 
54  L.  J.  C.  259 ;  affirmed  53  L.  T.  646 ; 
Burdick  v.  Garriek,  supra.  See  3  &  4 
Will.  4,  0.  27,  B.  6;  Jte  Wiiliams,  34 
C.  D.  658  ;  56  L.  J.  0.  123. 

(•)  Atkinson  v.  Bradford  B,  S,,  25 
Q.  B.  D.  377  ;  59  L.  J.  Q.  B.  360. 

(k)  Fer  eur,  ib. 

{I)  Old.  XVn.  rr.  1,  2,  4. 


698 


DISCHAEGE  OP  CONTRACTS. 


PaetIV. 


Computation 
of  time  of 
limitation. 


Renewal 
of  writ. 


though  in  the  meantime  the  limitation  has  expired  (w). — ^If  a 
debtor  takes  out  administration  to  his  creditor,  the  remedy  is  sus- 
pended without  discharging  the  debt ;  but  if  a  debtor  is  appointed 
executor,  the  statute  ceases  to  run,  because  he  is  considered  as 
having  paid  the  debt  and  as  holding  the  simi  as  part  of  the 
estate  (n). 

The  time  of  limitation  prescribed  by  the  statutes  "after  the 
cause  of  action  "  is  computed  exclusively  of  the  day  on  which  the 
cause  of  action  accrued  (o).  The  commencement  of  the  action, 
which  must  be  brought  within  the  time  of  limitation,  is  the  date  of 
issuing  the  original  writ  of  summons  ;  and  the  writ  bears  date  on 
the  day  on  which  it  is  issued  {p). — The  original  writ  of  summons 
continues  in  force  for  twelve  months  from  the  day  of  the  date 
thereof,  including  the  day  of  the  date.  But  before  the  expiration 
of  the  twelve  months  it  may  be  renewed,  by  leave  of  the  court  or 
judge,  for  six  months  from  the  date  of  such  renewal  inclusive,  and 
so  from  time  to  time  during  the  currency  of  the  renewed  writ. 
"  And  a  writ  of  summons  so  renewed  shall  remain  in  force  and  be 
available  to  prevent  the  operation  of  any  statute  whereby  the  time 
for  the  commencement  of  the  action  may  be  limited,  and  for  all 
other  purposes,  from  the  date  of  the  issuing  of  the  original  writ  of 
summons  "  (<7).  The  renewed  writ  prevents  the  operation  of  the 
statute  in  that  action,  but  not  in  any  other  action  or  proceeding ;  as 
in  the  case  of  the  plaintiff  bringing  an  administration  suit  to  re- 
cover the  same  debt  (r).  And  the  court  will  not  amend  the  writ  by 
adding  causes  of  action  which  have  become  barred  since  issuing  the 
writ  (*).  Nor  will  the  court,  except  perhaps  under  exceptional  cir- 
cumstances, renew  the  writ  after  it  has  expired  and  the  right  of 
action  has  become  barred  (t). 


Operation  of 
the  statute. 


The  Statutes  of  Limitation  offer  an  absolute  bar  to  a  claim  dating 
beyond  the  prescribed  limitation  of  time ;  whether  charged  as  a 
cause  of  action  or  a  cause  of  set-off  or  counterclaim.  But  a  party 
wishing  to  take  advantage  of  the  statute  must  plead  it,  witii  an 


(w)  Smndell  v.  BulkeUy,  18  Q.  B.  D. 
250 ;  56  L.  J.  Q.  £.  613.  See  Sttirgis 
V.  Darell,  6  H.  &  N.  120  ;  29  L.  J.  Ex. 
472. 

(n)  Seagram  y.  Knight ,  L.  B.  2  Oh. 
628  ;  36  L.  J.  C.  918.  See  Ingle  v. 
RichartU,  28  Bear.  366. 

(o)  See  Hardy  v.  Ryle^  9  B.  &  0.  603. 

\p)  Ord.  n.  rr.  1,  8. 


{q)  Ord.  VIII.  See  Smalpage  v. 
Tongue,  17  Q.  B.  D.  644 ;  55  L.  J.  Q.  B. 
618;  Hume  v.  Somertcn,  25  Q.  B.  D. 
239  ;  59  L.  J.  Q.  B.  420. 

(r)  Manbg  v.  Manhg,  3  C.  D.  101. 

{»)  Weldon  v.  Neal,  19  Q.  B.  D.  394 ; 
56  L.  J.  Q.  B.  621. 

it)  Hewett  y.  Barr,  (1891)  1  Q.B,  98; 
60  L.  J.  Q.  B.  268. 
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allegation  of  any  facts  necessary  to  show  the  application  of  it  to     Chap.  XI. 


the  claim  (u).  "  The  statute  furnishes  an  absolute  legal  answer  to  Option  of 
the  hand  of  the  debtor,  and  it  does  therefore  extinguish  the  debt  l^«^^ 
at  his  volition,  but  it  is  only  at  his  volition,  the  courts  having 
always  held  that  it  was  optional  to  the  defendant  to  plead  the 
statute  or  not,  and  that  if  he  did  not,  the  law  would  treat  the  debt 
as  an  existing  obligation  and  lend  the  process  of  the  court  to  enforce 
its  discharge  "  (a?). 

An  executor  or  administrator  of  a  debtor  has  the  same  option  to  Executor  may 
plead  the  statute ;  and  he  may,  in  the  exercise  of  his  discretion,  §^J^ 
pay  a  barred  debt  and  charge  it  against  the  personal  estate,  and  if 
that  is  deficient,  against  the  real  estate  (j/).     And  an  executor  may 
retain  for  a  debt  due  to  himself  which  is  barred  by  the  statute  (s)  ; 
but  there  is  no  right  to  retain  out  of   equitable  assets  (a).      A 
creditor  of  an  intestate  is  entitled  to  a  grant  of  administration,  though 
his  right  of  action  is  barred  by  the  statute  {b).     But  in  an  adminis- 
tration suit  in  which  the  assets  are  administered  by  the  court 
creditors,  and  any  other  parties  interested  in  the  estate,  may  claim 
the  benefit  of  the  statute  against  barred  debts  in  protection  of  their 
own  interests  (c). — A  beneficiary,  who  is  also  a  debtor  to  the  estate  Legatee  must 
of  his  testator,  must  account  for  the  debt  in  payment  of  his  gift,  t^^debt. 
though  the  remedy  by  action  is  barred  by  the  statute  (d) ;  and  so 
where  a  next  of  kin  is  indebted  to  the  estate  of  an  intestate  (e) ; 
and  where  a  creditor  of  a  testator  is  indebted  to  the  estate  in 
respect  of  a  barred  debt  (/). — In  administering  an  insolvent  estate  Insolvent 
in  bankruptcy  the  trustee,  as  acting  for  the  creditors,  has  no  option  ®^***^* 
to  admit  proof  of  debts  barred  by  the  statute  (g). 

The  Statutes  of   Limitation  only  bar  the  remedy  by  personal  Lien  for 
action,  leaving  all  other  securities  for  the  debt  unaffected  (A).    And  ^^^'^'^^  ^^°^- 


(u)  Ord.  XIX.  r.  16  ;  Ord.  XXV. 

{s^  Wilde,  J.,  Coombs  v.  Coomba^ 
L.  R.  1  P.  &  D.  289 ;  86  L.  J.  P.  21  ; 
Cairns,  L.  C,  Lawkim  ▼.  Penrhyn^  4 
Ap.  Ca.  61  ;  48  L.  J.  C.  304. 

(y)  Lowis  V.  Rumney^  L.  R.  4  Eq. 
451.  See  Midgley  v.  Midgley,  (1893)  3 
Oh.  282 ;  62  L.  J.  C.  905. 

(«)  Stahlschmidt  v.  Lett,  1  Sm.  &  Giff. 
416;  iZtf  Stewart,  18  C.  D.  368;  60 
L.  J.  C.  136 ;  Re  May,  46  C.  D.  499 ; 
60  L.  J.  0.  34.  See  Treon  v.  Hutchins, 
(1896)  1  Ch.  844  ;  66  L.  J.  0.  738 ;  Re 
Giles,  (1896)  1  Ch.  956;  65  L.  J.  C. 
419;  i^tf  Z/ffA-«-,  44  C.  D.  262  ;  69L.  J.C. 
661. 

(a)   Walters  v.  Walters,  18  C.  D.  182  ; 


60  L.  J.  0.  819. 

ib)  Coombs  Y.  CoombSy  supra, 

[c)  Showery.  Vanderhorst,  1  Buss.  &  M. 
347  \  2ib.n\  Re  Wenham,  (1892)  3  Ch. 
69;  61L.J.  C.  635;  Jfidyley  v.  Midyley, 
(1893)  3  Ch.  282  ;  62  L.  J.  C.  905. 

{d)  Coates  v.  Coates,  33  Beav.  249 ;  33 
L.  J.  C.  448 ;  Re  Akerman,  (1891)  3  Ch. 
212  ;  61  L.  J.  C.  34.  See  Re  Orpen,  16 
C.  D.  202  ;  50  L.  J.  C.  27. 

{e)  White  V.  Cordxoell,  L.  R.  20  Eq. 
644 ;  44  L.  J.  C.  746. 

(/)  Gee  V.  Liddell,  36  Beav.  629. 

Q)  Exp.  Dewdmy,  15  Ves.  479  ;  Exp, 
Rofty,  19  Ves.  468. 

(h)  Higyins  v.  Scott,  2  B.  &  Ad.  413  ; 
Seager  v.  A^ton,  26  L.  J.  C.  809. 
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Vast  17.  a  general  lien,  by  usage  or  otherwise,  includes  debts  barred  by 
the  statute ;  though  barred  before  obtaining  possession  of  the 
goods  upon  which  the  lien  is  held  (t).  A  solicitor's  lien  upon 
documents  includes  costs  barred  by  the  statute;  and  such  costs 
must  be  allowed  on  taxation  under  an  order  for  delivering  up 
the  docimients  (A*).  Upon  the  same  principle  a  mortgagee  may 
retain  the  mortgaged  property,  or  may  enforce  his  remedy  by 
foreclosure,  though  the  personal  action  for  the  debt  is  barred  by 
the  statute  (/) ;  and  he  may  charge  the  proceeds  of  the  property 
under  a  power  of  sale  with  more  than  six  years*  arrears  of 
interest,  though  he  cannot  recover  more  by  action  (;w).  But  the 
debtor  ccmnot  reduce  the  lien  of  his  creditor  by  setting  o£f  a 
claim  against  him  that  is  barred  by  the  statute  («).  Upon  the 
same  principle  if  a  debtor  pay  money  to  a  creditor  without  direct- 
ing the  appropriation,  the  creditor,  having  acquired  the  right  to 
apply  it  to  one  or  other  of  several  debts,  may  apply  it  in  payment 
of  a  debt  of  which  the  remedy  by  action  is  barred  by  the 
statute  (o). 


Renewal  of 
Bimple  oon- 
tract  debts. 


Acknowledg- 
ment or 
promiae. 


The  liability  for  a  simple  contract  debt  may  be  renewed,  with 
the  effect  of  taking  the  case  out  of  the  operation  of  the  statute  and 
renewing  the  time  of  limitation :  by  an  acknowledgment  or 
promise  ;  by  part  payment  of  the  debt ;  or  by  payment  of  interest 
By  9  Geo.  4,  c.  14,  s.  1,  after  reciting  the  above-mentioned 
enactment  of  21  Jac.  1,  c.  16,  s.  3,  it  is  enacted,  "  that  in  actions 
of  debt,  or  upon  the  case  gi'ounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be  sufficient  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  said  enactment,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledgment  or  pro- 
mise sliall  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby."  And  by  sect.  4,  "  this 
Act  shall  be  taken  to  apply  to  the  case  of  any  debt  on  simple 
contract  alleged  by  way  of  set-off  on  the  part  of  any  defendant. 


(•)  Spears  v.  Hartly,  3  Esp.  81 ;  J2<? 
Bromhead,  6  D.  &  L.  62 ;  16  L.  J.  Q.  B. 
355  ;  Re  Carter^  66  L.  J.  C.  230. 

ijc)  Cw^en  V.  Milbum,  42  C.  D.  424. 

(/)  Re  Hancock,  67  L.  J.  C.  793  ; 
London  and  Midland  Bk,  v.  Mitehelly 
(1899)  2  Ch.  161 ;  6d  L.  J.  C.  568.     See 


CharUr  v.  WaUon^  (1899)  1  Ch.  175 ;  68 

T        T      Q      I 

\m)  Re  Marehjield,  34  C.  D.  721  ;  56 
L.  J.  C.  699. 

[n)  See  Courtenay  y.  WilliamSf  3  Hare, 
662. 

(o)  Milh  V.  Fowkea,  6  Bing.  N.  C.  465 ; 
8  L.  J.  C.  P.  276.    See  antey  p.  651. 
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either  by  plea,  notice  or  otherwise."     By  the  Mercantile  Law    Ohap.  XI. 
Amendment  Act,  1856,  s.  13,  it  is  enacted  that  "an  acknowledg-  ' 

ment  or  promise  made  or  contained  by  or  in  a  writing  signed  by  an 
agent  of  the  party  chargeable  thereby,  duly  authorised  to  make 
such  acknowledgment  or  promise,  shall  have  the  same  effect  as  if 
such  writing  had  been  signed  by  such  party  himself."  And  the 
signing  by  the  party  or  agent  may  be  in  any  manner  sufficient  to 
authenticate  the  wi'iting  (/?). — The  efiPeot  of  an  acknowledgment 
in  taking  a  case  out  of  the  statute  applies  only  to  debts.  "  If  a 
man  acknowledges  the  existence  of  a  debt  barred  by  the  statute, 
the  law  has  been  supposed  to  raise  a  new  promise  to  pay  it,  and 
thus  the  remedy  is  revived ;  but  no  such  effect  can  be  given  to  an 
acknowledgment,  where  the  cause  of  action  arises  from  the  doing 
or  omitting  to  do  some  act  at  a  particular  moment  in  breach  of  a 
contract."  In  such  case  a  promise  in  renewal  of  the  liability  for 
the  breach  of  contract  must  be  treated  as  a  new  and  original  con- 
tract requiring  a  valid  consideration  (q). 

The  construction  of  the  written  document,  as   containing  an  Construction 
acknowledgment  or  promise  sufficient  to  take  the  case  out  of  the  o'^i^te^ 

,  ,  aoknowledgp- 

statute,  is  a  question  of  law  for  the  court,  according  to  the  general  ment. 
rule  (r).     And  if  the  written  document  is  lost,  secondary  evidence, 
though  not  in  writing,  may  be  given  of  the  contents  («).    But  Lord 
Tenterden's  Act  has  made  no  alteration  in  the  legal  construction  to 
be  put  upon  acknowledgments  or  promises ;  and  since  that  Act,  as 
before,  there  must  be  an  express  promise  to  pay  the  debt ;  or  such 
an  acknowledgment  of  the  debt  from  which  a  promise  to  pay  must 
be  inferred  (^).     And  "upon  a  general  acknowledgment,  where 
nothing  is  said  to  prevent  it,  a  general  promise  to  pay  may  and 
ought  to  be  implied ;  but  where  the  party  guards  his  acknowledg- 
ment, and  accompanies  it  with  an  express  declaration  to  prevent 
any  such  implication,  the  rule  *  expressiim  facit  cessare  taciturn ' 
applies  "  (w). — ^Accordingly  expressions  importing  hope,  or  expec-  implied  pro- 
tation,  or  deliberation,  or  endeavour  to  pay ;  or  regret  or  excuse  ™^  *®  P*^- 
for  not  paying ;  or  inability  to  pay,  taken  alone  are  held  to  be  not 

(p)  Holnm  V.  Mackrell,  3  C.  B.  N.  S.  (r)  MorreU  v.  Frith,  3  M.  &  W.  402  ; 

789 ;  Cleave  v.  JoneSy  6  Ex.  673  ;  20  L.  J.  7  li.  J.  Ex.  172  ;   Eouiledge  v.  Rammtj,  8 

Ex.  238.  A.  &  E.  221 ;  7  L.  J.  Q.  B.  156. 

(q)  EUenborough,    0.   J.,   Boydell  v.  («J  Haydon  v.  IFiUiaim,  7  Bing-.  1C3. 

Drummondf    2    Gamp.    162  ;    Short    v.  {t)  Haydon  v.  Williams^  supra;  Green 

McCarthy,  3  B.  &  Aid.  626  ;    Whitehead  v.  Mumphreya,  26  C.  D.  474  ;  53  L.  J.  0. 

V.  Howard,  2  B.  &  B.  372.    See  Blair  v.  625. 

Ormond,  17  Q.  B.  423 ;  20  L.  J.  Q.  B.  (w)  Per  mr.  Tanner  ▼.  Smart,  6  B.  & 

444.  C.  609. 
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Pabt  IV. 


Amonnt  of 
debt. 


Acknowledg- 
ment limited 
to  special 
purpose. 


sufficient  to  take  the  ease  out  of  the  statute  (;r) ;  but  suoh  expres- 
sions,  if  appended  to  an  absolute  aoknowledgment  of  debt,  are  not 
sufficient  to  rebut  the  promise  implied  in  such  acknowledgment  (y). 
If  an  acknowledgment  of  debt  is  accompanied  with  repudiation  of 
liability ;  as  a  distinct  refusal  to  pay,  or  a  statement  that  the  debt 
has  been  paid,  or  that  it  is  barred  by  the  statute  or  other  like 
grounds  of  repudiation,  no  promise  can  be  implied  (z).  A  request 
by  a  debtor  "  to  send  in  his  account "  ;  or  any  acknowledgment  of 
an  account  pending  prima  facie  implies  a  promise  to  pay  what  shall 
be  found  due  upon  that  account  and  takes  it  out  of  the  statute  (a). 
And  an  acknowledgment  of  some  balance  being  due  implies  a 
promise  to  pay;  which  is  not  rebutted  by  an  accompanying 
demand  for  an  account  with  vouchers  (6).  But  a  request  by  a 
debtor  for  his  bill,  which  he  promised  to  pay  "  if  just,"  was  held 
not  to  be  sufficient  admission  of  liability  (c). — The  amount  of  the 
debt  acknowledged  or  promised  in  the  writing  may  be  supplied  by 
extrinsic  evidence  {d) :  as  in  the  case  of  an  acknowledgment  of 
"  the  bill,"  or  the  "  account "  or  "  the  balance  "  due  {e) ;  or  the 
promise  of  a  joint  debtor  to  pay  his  "proportion  "  of  the  debt  (/); 
or  the  promise  of  a  surety  to  pay  the  deficiency  of  the  principal  {g), 
— ^An  acknowledgment  made  for  a  special  purpose  is  limited  in 
effect  to  the  purpose  intended,  and  cannot  be  taken  beyond  that 
purpose  as  a  renewal  of  the  debt :  as  a  proposal  for  discharging  the 
debt  by  a  set-off  or  some  special  arrangement  (/i) ;  or  by  a  payment 
by  instalments  (?) ;  a  proposal  to  submit  the  debt  to  arbitration  {k) ; 
a  consent  by  a  surety  that  his  liability  shall  not  be  prejudiced  by 


(x)  Feam  v.  ZetvU,  6  Bing.  349 ;  Mor- 
reU  V.  Frithf  supra  ;  Hart  v.  Prendergastf 
14  M.  &  W.  741  ;  15  L.  J.  Ex.  223 ; 
Smith  V.  Thome,  18  Q.  B.  134 ;  21  L.  J. 
Q.  B.  199 ;  Mackham  v.  Marriott,  2  H. 
&  N.  196  ;  26  L.  J.  Ex.  315  ;  Green  v. 
Humphreys,  supra. 

(y)  Bramwell,  B.,  Sidwell  v.  Mason, 
2  H.  &  N.  310  ;  26  L.  J.  Ex.  409  ; 
Chasemore  v.  Turner,  L.  R.  10  Q.  B.  500  ; 
45  L.  J.  Q.  B.  66. 

(z)  A'Conrt  v.  Cross,  3  Bing.  329  ; 
Brigstocke  v.  Smith,  1  C.  &  M.  483  ;  2 
L.  J.  Ex.  187. 

(a)  Quifieey  v.  Sharps,  1  Ex.  D.  72  ; 

45  Li.  J.  Ex.  347  ;  Banner  v.  Berridge, 
18  C.  D.  254  ;  60  L.  J.  0.  630 ;  Curxcen 
V.  Milburn,  42  0.  D.  424. 

(^  Skeet  v.  Lindsay,  2  Ex.  D.  314 ; 

46  L.  J.  Ex.  249. 

{c)  Spong  V,  Wright,  9  M.  &  W.  629 ; 


12  L.  J.  Ex,  144. 

{d)  Aldcrson,  B.,  Spong  v.  Wright, 
supra;  Parke,  B.,  Williams  v.  Gr\jUh, 
3  Ex.  343  ;  18  L.  J.  Ex.  210. 

{e)  Quiiicey  v.  Sharps,  supra ;  Gardner 
y.  McMahon,  3  Q.  B.  561 ;  11  L.  J.  Q.  B. 
297  ;  Waller  v.  La4fy,  1  Man.  &  G.  54  ; 
9  L.  J.  C.  P.  217. 

(/)  Leehmers  v.  Fletcher,  1  G.  &  M. 
623;  2  L.J.  Ex.  219. 

(y)  Humphriys  v.  Jones,  14  M.  &  W. 
1 ;  14  L.  J.  Ex.  254. 

(h)  Bout  ledge  y.  Bamsay,  8  A.  &  E. 
221  ;  7  L.  J.  Q.  B.  156  ;  CHpps  v. 
Davies,  12  M.  &  W.  169 ;  13  L.  J.  Ex. 
217  ;  Goate  v.  Goate,  1  H.  &  N.  29 ; 
Francis  v.  Hawkesley,  1  E.  &  E.  1052 ; 
28  L.  J.  Q.  B.  370. 

(i)  Buek-master  v.  Bussell,  10  0.  B.  N.  S. 
746. 

(k)  Mitchell's  claim,  L.  B.  6  Oh.  822. 
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the  creditor  taking  a  composition  from  the  principal  debtor  (/)  ;     Chip.  XI. 
and  an  acknowledgment  expressly  made  "  without  prejudice  "  (in).  ■ 

An  agreement  settling  a  particular  item  of  an  account  has  no  effect 
in  acknowledging  the  general  account  (n).  An  acknowledgment  of 
a  debt  in  proceedings  in  bankruptcy  or  composition  with  creditors, 
though  sworn  to  by  the  debtor,  does  not  take  the  case  out  of  the 
statute  in  other  proceedings  (o). 

"  The  new  promise  and  not  the  old  debt  is  the  measure  of  the  Conditional 
creditor's  right.  If  a  debtor  simply  acknowledges  an  old  debt,  the  r®^®^^- 
law  implies  from  that  simple  acknowledgment  a  promise  to  pay  it ; 
for  which  promise  the  old  debt  is  a  sufficient  consideration.  But  if 
the  debtor  promises  to  pay  the  old  debt  when  he  is  able,  or  by  in- 
stalments, or  in  two  years,  or  out  of  a  particular  fund,  the  creditor 
can  claim  nothing  more  ^  than  the  promise  gives  him  "  (p).  The 
conditions  must  be  accepted  and  satisfied  in  order  to  renew  the 
liability,  and  the  renewal  dates  from  the  time  when  the  promise 
becomes  absolute.  A  promise  by  the  debtor  to  his  creditor  that 
"  if  he  could  prove  the  debt  he  would  pay  him  "  was  held  to  be  a 
conditional  promise,  and  that  the  condition  was  to  be  satisfied  by 
proof  in  an  action  for  the  debt,  and  therefore  the  case  was  taken 
out  of  the  statute  (q).  So  a  promise  by  the  debtor  to  pay  "  as  soon 
as  he  is  able  "  becomes  absolute  when  he  first  becomes  able ;  and 
though  his  ability  may  not  then  be  known  to  the  creditor  (r).  A 
promise  that  "  as  soon  as  we  can  get  our  affairs  arranged  we  will 
see  you  paid "  was  construed  either  not  to  be  conditional,  or  if 
conditional,  that  the  condition  was  presumptively  satisfied  after  a 
reasonable  delay  (5). — The  renewal  of  liability  may  be  made  before  Time  of 
or  after  the  debt  is  barred  by  the  statute  {f).  And  it  is  material  to  '«'^®^*1« 
the  construction  of  the  acknowledgment  or  promise  whether  the 
debt  is  barred  or  not  at  the  time  of  making  it ;  in  the  former  cose 


(n  CoekriU  v.  Sparke,  1  H.  &  C.  699 ; 
32L.  J.  Ex.  118. 

(m)  Cory  v.  Jiretion,  4  Car.  &  P.  462  ; 
mtehelPt  claim,  L.  B.  6  Oh.  822. 

(»)  Huffhst  V.  Paramore,  7  D.  M.  &  G. 
229;  24  L.  J.  C.  681. 

(o)  Everett  v.  Robertson,  1  E.  &  E.  16 ; 
28  L.  J.  Q.  B.  23 ;  Ex  p.  Topping,  4 
D.  J.  &  S.  551 ;  34  L.  J.  B.  44. 

(p)  Wigram,  V.-C,  Philips  v.  Philips, 
3  Hare,  300 ;  Williams,  J.,  Buekmaster 
V.  Russell,  10  C.  B.  N.  S.  749. 

(q)  Heyling  v.  Hastings,  1  Ld.  Baym. 
421 ;  Com.  64. 

(r)  Tanner  v.  Smart,  6  B.  &  C.  603  ; 


Haydon  y.  Williatns,  7  Bing.  163; 
Edmunds  v.  Loumes,  2  C.  &  M.  459 ;  3 
L.  J.  E^.  98  ;  Waters  v.  Thanet,  2  Q.  B. 
767;  11  L.  J.  Q.  B.  87;  Hammonds, 
Smith,  33  Beav.  452  ;  Meyer hoff  v. 
Froehlich,  4  C.  P.  D.  63 ;  48  L.  J.  C.  P. 
43;  J2tf-B<?Mtf//,  34C.D.661;  66L.J.C. 
334. 

(*)  Chasemorev,  Turner,  L.  R.  10  Q.  B. 
600 ;  45  L.  J.  Q.  B.  66. 

{t)  Channell  v.  Ditchhurn,  6  M.  &  W. 
494  ;  9  L.  J.  Ex.  1 ;  Goddardy.  Ingram, 
3  Q.  B.  839  ;  12  L.  J.  Q.  B.  9 ;  Latouehe 
V.  Latouehe,  3  H.  &  C.  576 ;  34  L.  J.  Ex. 
85. 
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the  debtor  is  in  a  position  to  couple  any  promise  he  makes  with  a 
condition ;  in  the  latter  he  has  no  right  to  impose  terms,  and  must 
be  presumed  to  have  no  such  intention  (u) ;  and  where  an  action  is 
brought  upon  the  original  liability  within  the  time  of  limitation,  a 
promise  to  pay,  whether  absolute  or  conditional,  is  an  admission  of 
liability  of  which  the  debtor  cannot  qualify  the  effect  {x).  The 
time  when  the  acknowledgment  or  promise  was  written  or  signed, 
upon  which  the  renewal  of  liability  depends,  may  be  supplied  by 
extrinsic  evidence  {[/). 

The  renewal  of  liability  for  a  barred  debt  must  be  absolute,  and 
discharged  of  all  conditions,  before  an  action  can  be  commenced ; 
it  then  operates  as  a  new  cause  of  action  with  the  full  time  of 
limitation  (z).  It  is  generally  sufficient  in  such  action  to  daim  the 
original  debt,  or  so  much  of  it  as  is  renewed  ;  and  if  the  statute  is 
pleaded  and  issue  joined  upon  the  plea,  the  renewal  is  admissible  in 
evidence  to  take  the  case  out  of  the  statute  {a) ;  or  a  conditional 
promise  in  renewal  of  the  debt  may  be  charged  in  terms  as  a  sub- 
stantive cause  of  action,  with  an  averment  of  the  satisfaction  of  all 
coDditions  necessary  to  make  it  absolute  (6). — By  9  Geo.  4,  o.  14 
(above  cited),  s.  8,  "  no  memorandum  or  other  writiQg  made  neoes- 
saiy  by  this  Act  shall  be  deemed  to  be  an  agreement  within  the 
meaning  of  any  statute  relating  to  the  duties  of  stamps."  Hence 
fl.n  instrument  containing  an  acknowledgment  or  promise  may  be 
used  in  evidence  to  take  a  debt  out  of  the  statute  without  a  stamp, 
though  if  used  to  prove  the  debt  or  for  any  other  purpose  it  may  be 
an  agreement  requiring  a  stamp  (c).  But  an  instrument  which  is 
a  bill  of  exchange  or  promissory  note  or  an  agreement  for  payment 
is  not  available  in  evidence,  under  the  above  proviso,  unless  pro- 
perly stamped  (fl?).  An  indorsement  of  name  and  date  upon  a 
promissory  note  by  the  maker  was  construed  as  a  sufficient  re- 
newal, without  making  it  a  new  note  requiring  a  new  stamp  (e). 


(m)  Per  cttr.  Cornforth  v.  Smithard,  5 
H.  &  N.  13 ;  29  L.  J.  Ex.  228. 

(x)  Per  ctn\  Uaydon  v.  TTiUiaiM^  7 
Bing.  168. 

(y)  Ediuunds  v.  Downer,  2  C.  &  M. 
459  ;  3  L.  J.  Ex.  98. 

(c)  Waters  t,  Thanet,  2  Q.  B.  767  ;  U 
L.  J.  Q.  B.  87  ;  Bateman  v.  Pitider,  3 
Q.  B.  674;  11  L.J.  Q.  B.  281. 

(a)  Per  cur.  Tanner  v.  Smarty  6  B.  &  C. 
606;  RolHs  v.  Palmer,  2  Bing.  N.  C. 
713  ;  6  L.  J.  C.  P.  264. 


(*)  Leehmere  v.  Fletcher,  1  C.  &  M 
623 ;  2  L.  J.  Ex.  219 ;  Waterey,  Thanet 
supra. 

(c)  Morris  v.  Dixon,  4  A.  ft  E.  846 
6  L.  J.  K.  B.  165. 

{d)  Brooks  v.  Elkins,  2  M.  &  W.  74 
6  Ii.  J.  Ex.  6  ;  Jones  v.  Ryder,  4  M.  ft  W. 
82 ;  7  L.  J.  Ex.  216  ;  Parmiter  v.  Par^ 
miter,  IJ.  &  H.  135 ;  30  L.  J.  C.  508. 

(«)  Bourdin  y.  Oreemoood,  L.  R.  13  Eq. 
281 ;  41  L.  J.  G.  73.  See  Holmes  y. 
Mackrell,  3  0.  B.  N.  S.  789. 
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The  statute  9  Geo.  4,  o.   14,  s.  1,  enacting,  as  above,  that  no     Chap.  XI. 
acknowledgment  by  words  only  shall  be  sufficient  to  take  any  case  Renewal  of 
out  of  the  statute,  unless  made   in   some  writing   signed  by  the  Bimple  oon- 
party,  expressly  provides  "that  nothing  herein  contained  shall  alter,  payment, 
or  take  away,  or  lessen  the  effect  of  any  payment  of  any  principal, 
or  interest,  made  by  any  person  whatsoever"  (/).      A  payment 
proved  by  an  acknowledgment  or  admission  made  by  words  only, 
without  any  writing  or  signature,  is  within  this  proviso,  and  may 
take  the  case  out  of  the  statute  ((/). — The  same  statute,  sect.  3,  Indowement 
further  enacts,  "  that  no  indorsement  or  memorandum  of  any  pay-      pay™®^** 
ment  written  or  made  upon  any  promissory  note,  bill  of  exchange, 
or  other  writing,  by  or  on  behalf   of  the   party  to  whom  such 
payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the  said 
statute."     The  words  "other  writing"  in   this  enactment  mean 
the  writing  containing  the  contract ;  leaving  to  other  memoranda 
of  payment  the  ordinary  effect  in  evidence  (A). — "  The  meaning  of  Meaning  of 
part  payment  is  not  the  naked  fact  of   payment  of   a  sum  of  P*^  payment, 
money,  but  payment  of  a  smaller  sum   on  account  of  a  greater 
snm,  which  part  payment  implies  an  admission  of  such  greater 
sum  being  then  due  and  a  promise  to  pay  it  "  (*).     The  appropria- 
tion of  the  payment  by  the  debtor  to  the  debt  or  account  charged 
may  be  proved  by  evidence  distinct  from  the  payment  (A).    A  pay- 
ment on  a  certain  account  may  be  sufficient,  although  the  amount 
due  on  that  account  is  not  ascertained  at  the  time  of  the  pay- 
ment (/).      A  payment  made  with  the  expressed  intention  of  dis- 
charging the  whole  debt,  or  with  a  refusal  to  pay  more,  excludes 
any  inference  of  a  promise  (m).     Payment  into  court  in  an  action 
admits  the  debt  to  the  amount  paid  in  and  no  more  (w).    The  pay- 
ment of  a  dividend  in  bankruptcy,  or  imder  a  composition  with 
creditors,  is  intended  in  full  discharge,  and  has  no  effect  in  renew- 


(/)  Ptr  eur,  Turney  v.  Dodweli,  3  E. 
&  B.  141. 

iff)  Cleave  y.  JoneSf  6  Ex.  573 ;  20  L.  J. 
Ex.  238. 

(A)  Bradley  r.  Jamet,  13  C.  B.  822  ; 
22  L.  J.  0.  P.  193. 

(i)  Per  cur.  Waters  v.  Tompkins^  2  0. 
M.  &  R.  726  ;  6  L.  J.  Ex.  61 ;  Tippett 
V.  Heane,  1  C.  M.  &  R.  252  ;  3  L.  J. 
Ex.  281  ;  TFaugh  v.  Cope,  6  M.  &  W. 
824 ;  10  L.  J.  Ex.  146  ;  Fritndy,  Young y 
(1897)  2  Ch.  421  ;  66  L.  J.  C.  737. 

(k)  Waters  v.  Tompkins^  tupra;  Bail' 

L. 


don  T.  Walton,  1  Ex.  617  ;  17  L.  J.  Ex. 
357. 

(/)  Walker  T.  Buttery  6  E.  &  B.  506  ; 
26  L.  J.  Q.  B.  377.  See  Be  Bainforth, 
49  L.  J.  C.  5  ;  Friend  v.  Young y  tupra. 

(m)  Liusell  v.  Bonsor,  2  Bingf.  N.  C. 
241  ;  6  L.  J.  C.  P.  40  ;  Wainman  v. 
Kynnwny  1  Ex.  118  ;  16  L.  J.  Ex.  232 ; 
per  eur,  Foster  v.  Dawber,  6  Ex.  853 ;  20 
Xi.  V.  TjX..  385. 

(n)  Beid  v.  Diekefu,  5  B.  &  Ad.  499 ; 
Menntll  v.  Davirs,  (1893)  1  Q.  B.  367  ; 
62  L.  J.  Q.  B.  220. 

Z  Z 
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ing  the  debt,  or  any  security  for  it  (o).  A  payment  enforced  by  a 
judgment  recoyered  against  the  debtor  in  invitum  excludes  any  in- 
ference of  a  promise  in  renewal  {p),  A  part  payment  will  take  a 
barred  debt  out  of  the  statute,  though  the  payment  may  be  void- 
able on  the  subsequent  bankruptcy  of  the  debtor  {q). 

Payment  of  interest  is  an  admission  that  the  principal  debt  was 
due  during  the  time  the  interest  paid  was  accruing  and  at  the  time 
it  accrued  due,  and  it  takes  the  debt  out  of  the  statute  from  that 
time  ;  but  apart  from  circumstances  it  is  no  admission  that  the  debt 
remained  due  at  the  time  of  the  payment  made  (r).  In  the  case 
of  a  promissory  note  to  pay  a  sum  with  interest,  the  interest  is 
made  part  of  the  debt ;  and  an  arrear  of  interest  having  been  paid 
after  it  had  accrued  due,  and  the  payment  indorsed  upon  the  note, 
which  was  retained  by  the  payee,  it  was  held  sufficient  to  take  the 
note  out  of  the  statute  from  the  time  of  the  payment  {a),  A  pro- 
missory note  to  pay  a  certain  sum  on  demand  carries  no  interest 
until  demand  made ;  but  a  payment  of  interest  is  evidence  of  a 
demand  having  been  made  and  of  interest  running  upon  the  note; 
and  therefore  the  payment  admits  the  note  due  and  takes  it  out  of 
the  statute  if).  Where  there  are  several  securities  for  the  same  debt, 
as  a  mortgage  and  a  promissory  note,  payment  of  interest  prevents 
the  statute  as  to  all  (u).  A  payment  made  expressly  on  account  of 
principal  only,  or  accompanied  with  a  refusal  to  pay  interest,  ex- 
cludes admission  of  liability  for  the  latter  {x).  And  if  the  prin- 
cipal debt  is  barred,  the  claim  for  interest,  being  accessory  to  the 
principal,  is  barred  with  it  (y). 

The  payment  may  be  made  by  any  agreed  mode  which  is 
equivalent  to  money  in  reduction  of  the  debt  or  in  satisfaction  of 
the  interest,  provided  it  is  such  as  would  support  a  plea  of  pay- 
ment iz) :  as  the  delivery  and  acceptance  of  goods  in  part  pay- 


(o)  Davies  v.  Edwards,  7  Ex.  22  ;  21 
L.  J.  Ex.  4  ;  Exp,  Tapping,  4  D.  J.  & 
S.  551  ;  34  L.  J.  B.  44  ;  Brandram  v. 
Wharton,  1  B.  &  Aid.  463. 

( p)  Morgan  v.  Eowlands,  L.  E.  7  Q.  B. 
493;  41  L.J.  Q.  B.  187. 

(g)  Ex  p,  Oaze,  23  Q.  B.  D.  74  ;  58 
L.  J.  Q.  B.  373. 

(r)  Sanders  v.  Meredith ,  3  Man.  &  Ry. 
116;  HoUiB  V.  Palmer,  2  Bing.  N.  C. 
713;  6  L.  J.  0.  P.  264.  See  Libb  v. 
Walker,  (1893)  2  Ch.  429  ;  62  L.  J.  C. 
636. 

(*)  Bealy  v.  Greeix^lade,  2  0.   &  J.  61  ; 


1  L.  J.  Ex.  1.     See  Purdon  t.  Purdom, 
10  M.  &  W.  563  ;  12  L.  J.  Ex.  3. 

(t)  Bamfield  t.  Tupper,  7  Ex.  27;  21 
L.  J.  Ex.  6.  See  Re  Rutherford,  14  0.  D. 
687  ;  49  L.  J.  C.  654. 

(m)  Bowling  v.  Ford,  11  M.  AW.  329 ; 
12  L.  J.  Ex.  842. 

{x)  Collyer  t.  Willock,  4  Bing.  313. 

(y)  Hollis  T.  Palmer,  2  Bing.  N.  C. 
717  ;  5  L.  J.  0.  P.  264. 

(z)  Bodger  v.  Areh,  10  Ex.  333:  24 
L.  J.  Ex.  19 ;  Maber  y.  Muster,  L.  R.  2 
Ex.  153  ;  36  L.  J.  Ex.  70. 
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xnent  (a) ;  the  payment  of  money  at  the  request  and  direction  of  Chap.  XT. 
the  creditor  instead  of  to  himself  (6) ;  a  payment  made  hy  set-ofE 
in  account  (c) ;  or  hy  set-off  of  an  agreed  weekly  charge  for  hoard 
and  lodging  {d) ;  or  for  the  maintenance  of  a  child  in  payment  of 
the  interest  on  a  promissory  note  (e).  Payment  by  a  hill  or  note 
given  on  account  of  part  of  a  larger  deht  or  of  interest  is  sufficient 
to  take  the  case  out  of  the  statute ;  and  the  renewal  of  the  cause  of 
action  dates  from  the  delivery  of  the  bill  or  note,  when  the  implied 
promise  arises,  whether  it  he  honoured  at  maturity  or  not  (/).  So 
where  a  debtor  fails  to  pay  a  composition,  whereby  the  liability  of 
the  debtor  to  pay  the  original  debt  is  revived,  the  statute  runs 
from  the  date  of  the  default  {g).  Where  the  trustees  of  a  fund  for 
a  married  woman  lent  the  fund  to  her  husband  with  an  arrange- 
ment that  the  wife  should  give  the  trustees  receipts  for  the  interest 
as  if  paid  to  her  through  her  husband,  it  was  held  that  the  loan 
was  kept  alive  against  the  husband  though  no  money  in  fact 
passed  (h).  So  where  land  subject  to  a  mortgage  was  conveyed  to 
a  person  for  life,  who  was  also  entitled  to  the  interest  on  the  mort- 
gage, it  was  held  that  receipt  of  the  rents  was  equivalent  to  pay- 
ment of  interest  and  kept  alive  the  debt;  and  that  it  was  immaterial 
that  the  rents  and  interest  were  payable  to  different  trustees  for 
the  same  person  (i). — A  receipt  signed  by  the  creditor  for  interest  BeoeiptB  and 
due,  and  delivered  to  the  debtor  with  the  intention  of  giving  him  entries, 
the  amount  was  held  to  be  equivalent  to  payment  in  taking  the 
debt  out  of  the  statute,  though  no  money  in  fact  passed  (A-).  An 
entry  or  memorandum  made  by  the  creditor  himself  may  be 
evidence  of  the  payment  after  his  death,  as  being  an  admission 
made  against  his  own  interest ;  and  such  evidence  is  primd  facte 
sufficient  to  take  the  debt  out  of  the  statute  (/) ;  provided  the 
entry  was  made  before  the  debt  was  barred,  for  if  made  after  it 


(a)  Hart  v.  Kaahy  2  0.  M.  &  R.  337 ; 
Hooper  v.  Stephens^  4  A.  &  E.  71 ;  6 
L.  J.  K.  B.  4. 

[b)  Worthington  v.  Oritmditeh,  7  Q.  B. 
479  ;  15  L.  J.  Q.  B.  52.  See  Maber  t. 
Maber,  supra. 

(f)  Mhby  r.  Jatnes,  11  M.  &  W.  452 ; 
12  L.  J.  Ex.  295. 

(<0  ^lair  V.  Onnondf  17  Q.  B.  423; 
20  L.  J.  Q.  B.  444. 

(e)  Bodger  v.  Arch,  10  Ex.  333;  24 
L.  J.  Ex.  19. 

(/)  Ooican  Y,  ForsUTy  3  B.  &  Ad.  607  ; 
Irving  v.    YexUh^   3   M.    &  W.    90 ;   7 


L.   J.   Ex.   25 ;   Tumey  t.   Lodxoelly   3 
E.  k  B.  136 ;  23  L.  J.  Q.  B.  137. 

{g)  Exp»  AmoSf  66  L.  J.  Q.  B.  146. 

(k)  Amos  v.  Smith,  1  H.  &  G.  238 ; 
31  L.  J.  Ex.  423.  See  Re  Dixon,  (1900) 
2  Ch.  561 ;  69  L.  J.  C.  609. 

(i)  Topham  v.  Booth,  35  C.  D.  607; 
56  L.  J.  G.  812.  See  Re  England,  (1895) 
2Ch.  820;  65  L.  J.  G.  21. 

{k)  Mabei'  v.  Mabei;  L.  R.  2  Ex.  153 ; 
36  L.  J.  Ex.  70. 

(t)  Bradl^  t.  Jams,  13  C.  B.  822 ;  22 
L.  J.  C.  P.  193. 
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would  operate  for,  rather  than  against,  his  interest  (m). — ^A  pay- 
ment which  is  not  appropriated  by  the  debtor  at  the  time  of 
making  it  to  any  particular  debt  may  be  appropriated  by  the 
creditor  to  a  debt  barred  by  the  statute ;  but  such  appropriation  by 
the  creditor  has  no  effect  in  taking  the  debt  out  of  the  statute  (n). 
Where  a  debtor  owing  three  debts,  two  of  which  were  then  barred 
by  the  statute,  paid  a  sum  on  account  of  interest  generally,  it  was 
held  that  he  must  have  intended  it  either  as  a  payment  upon  all 
the  debts,  or  upon  the  later  only ;  and  that  the  later,  at  least,  was 
renewed  by  the  payment  (o).  As  between  two  debts,  one  of  which 
was  admitted  and  the  other  disputed,  a  payment  was  presumed  to 
have  been  made  upon  the  admitted  debt,  though  it  was  then  barred 
by  the  statute,  and  that  it  renewed  that  debt  (p). 

The  renewal  of  specialty  debts  is  regulated  by  the  statute  3  &  4 
Will.  4,  c.  42,  s.  5,  enacting  as  a  proviso  to  sect.  3  already  cited  (^), 
"  that  if  any  acknowledgment  shall  have  been  made,  either  by 
writing  signed  by  the  party  liable  by  virtue  of  such  indenture, 
specialty,  or  recognizance,  or  his  agent,  or  by  part  payment  or  part 
satisfaction  on  account  of  any  principal  or  interest  being  then  clue 
thereon,  it  shall  and  may  be  lawful  for  the  person  or  persons 
entitled  to  such  actions  to  bring  his  or  their  action  for  the  money 
remainiug  unpaid  and  so  acknowledged  to  be  due  within  twenty 
years  after  such  acknowledgment  by  writing,  or  part  payment  or 
part  satisfaction  as  aforesaid ; — ^and  the  plaintiff  or  plaintiffs  in  any 
such  action  on  any  indenture,  specialty,  or  recognizance,  may,  by 
way  of  replication,  state  such  acknowledgment,  and  that  such 
action  was  brought  within  the  time  aforesaid,  in  answer  to  a  plea  of 
this  statute." — ^This  section  applies  only  to  debts,  and  has  no  appli- 
cation to  breaches  of  bonds  or  covenants  sounding  in  damages  and 
not  resulting  in  money  debts,  as  a  breach  of  covenant  to  repair ; 
acknowledgments  of  which  have  no  effect  in  renewing  the 
liability  (r). 

Acknowledgment  under  this  section  does  not  mean  a  new  promise 
and  cause  of  action,  as  required  for  the  renewal  of  simple  oontract 


(m)  Brifffft  y.  WiUon,  6  D.  M.  &  G. 
12.  See  Nnvbould  v.  Smith,  14  Ap.  Oa. 
423 ;  65  L.  J.  C.  788. 

(«)  Mills  T.  Fowkeiy  6  Bing.  N.  C. 
466 ;  8  L.  J.  C.  P.  276.  See  Friend  t. 
Tounff,  (1897)  2  Ch.  421 ;  66  L.  J.  C. 
737. 

(o)  Nath  T.  Modfwnt  6  D.  M .  &  G. 


474 ;  26  L.  J.  0.  186.    See  Friend  t. 
Tounfff  supra. 

(p)  Bum  V.  BouUon,  2  0.  B.  476 ;  16 
L.  J.  C.  P.  97. 

{q)  Ante,  p.  681. 

(r)  JBlair  v.  Ortnond,  17  Q.  B.  423 ;  20 
L.  «r.  Q.  B.  444. 
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debts  ;  any  aoknowledgment  sufficient  to  rebut  the  presumption  of  Chap.  XI. 
payment  arising  from  lapse  of  time,  if  made  in  writing  signed, 
though  made  to  a  third  party  and  not  to  the  plaintiff,  is  sufficient 
to  support  the  action  («).  The  Real  Property  Limitation  Act, 
1874,  B.  8,  as  to  money  charges  upon  land,  requires  the  acknowledg- 
ment to  be  made  in  writing  "  to  the  person  entitled  thereto  or  his 
agent  "(^).  The  acknowledgment  must  be  of  the  debt  as  then 
existing,  and  not  a  mere  recital  of  its  existence  at  the  original 
date  (u).  The  amount  of  the  debt  may  be  supplied  by  parol  eyi- 
dence  (a*).  Payment  of  interest  is  within  the  section,  whether 
chargeable  by  express  terms  of  the  contract  or  as  damages  for  non- 
payment (^).  And  a  payment  made  more  than  twelve  years  after 
the  cause  of  action  first  accrued,  but  less  than  twelve  years  before 
action  brought,  revives  the  right  of  the  owner  of  the  charge  to 
enforce  it  against  the  land  (2). — The  acknowledgment  by  writing  Effect  on 
or  by  payment  must  be  made  by  the  party  liable  by  virtue  of  the  5S*^^  ^ 
specialty ;  and  the  effect  is  confined  to  the  party  making  it,  his  interests, 
real  and  personal  representatives,  and  parties  becoming  liable  in 
the  same  interest  (a).  Payment  of  interest  by  a  personal  repre- 
sentative will  not  renew  the  debt  against  a  party  charged  as  heir 
or  devisee  of  real  estate  (b).  And  payment  by  a  devisee  of  real 
estate  will  not  renew  the  debt  against  the  personal  representa- 
tive (c).  "Where  a  testator  devised  real  estate  in  moieties,  subject 
to  the  charge  of  half  his  debts  upon  each  moiety,  the  payment  of 
interest  upon  a  specialty  debt  by  the  one  devisee  was  held  not  to 
renew  the  debt  against  the  other  ((/).  But  payment  of  interest 
upon  debts  chargeable  against  the  real  assets  of  the  testator  by  a 
devisee  for  life  of  land  settled  by  the  will  prevents  the  statute 
running  against  all  persons  becoming  entitled  in  remainder  (e). 
And  it  seems  generally  that  a  payment  made  by  any  of  the  per- 
sons interested  in  property  which  is  discharged  by  the  payment 


(«)  Kindenley,  V.-C,  Moodie  v.  Ban* 
fiister,  4  Drew.  432;  28  L.  J.  C.  881 ; 
per  eur,  Boddam  v.  Morley,  1  D.  &  J.  1  ; 
26  L.  J.  C.  438 ;  Forgyth  y.  Bristowe^  8 
Ex.  347  ;  22  L.  J.  Ex.  256. 

{fl  See  ante,  p.  682. 

(u)  Hotceutt  V.  Bansor,  3  Ex.  491 ;  18 
L.  J.  Ex.  262. 

(x)  Parke,  B.,  Howcutt  v.  Bonsor, 
tupra. 

(y)  Forsyth  v.  Brietowe,  supra. 

(s)  Be  Clifdffi,  (1900)  1  Ch.  774 ;  69 
L.  J.  G.  478. 


(fl)  See  Boddam  v.  Morley,  supra  ;  per 
eur,  Coope  v.  Cresswell,  L.  R.  2  Gh.  124  ; 
36L.  J.  C.  114. 

[b)  Coope  T.  Cressicell,  supra.  See  Be 
Fnghnd,  (1895)  2  Ch.  820 ;  65  L.  J.  C. 
21. 

(f)  Boatu»-\ght  v.  Boattcriyht,  L.  R. 
17  Eq.  71  ;  43  L.  J.  C.  12. 

(</)  Diektmou  v.  Teasdale,  1  D.  J.  &  S. 
62  ;  32  L.  J.  C.  37. 

(r)  Boddam  v.  Aforiey,  tupra ;  Be  Mol' 
lingsJicad,  37  C.  D.  651 ;  67  L.  J.  C. 
400.     See  Be  England,  tupra. 
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Past  IV.  will  keep  the  charge  alive  against  all  other  persons  interested  in 
and  liahle  to  be  charged  in  respect  of  the  same  property  (/).  Pay- 
ment of  interest  upon  a  mortgage  debt  by  an  assignee  of  the 
equity  of  redemption  takes  the  case  out  of  the  statute  against  the 
ooYenant  of  the  mortgagor  {g) ;  but  payment  of  interest  by  the 
mortgagor  after  assignment  of  the  equity  of  redemption  does  not 
keep  the  charge  alive  against  the  assignee  (A).  Where  a  bond  was 
given  under  one  penalty  to  secure  two  distinct  simis  upon  separate 
trusts,  the  statute  was  held  to  run  against  each  separately  and 
payment  of  one  sum  did  not  take  the  other  out  of  the  statute  (i). 
Payment  by  either  a  principal  or  a  surety  keeps  the  debt  alive 
against  both  (A-). 

Acknow-  By  the  statute  9  Geo.  4,  c.  14,  s.  1,  after  reciting  the  statute 

'^^^to^  21  Jac.  1,  c.  16,  s.  3,  and  enacting  that  no  acknowledgment  or 
promise  shall  be  sufficient  unless  made  in  writing  and  signed  (/), 
proceeds  to  enact  "  that  where  there  shall  be  two  or  more  joint  con- 
tractors, or  executors,  or  administrators  of  any  contractor,  no  such 
joint  contractor,  executor,  or  administrator,  shall  lose  the  benefit  of 
the  said  enactments  or  either  of  them  so  as  to  be  chargeable  in 
respect  or  by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of  them :  provided 
always,  that  nothing  herein  contained  shall  alter  or  take  away  or 
lessen  the  efiEect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever  " :  provided  also  that  in  actions  against 
such  joint  contractors,  executors  or  administrators,  if  the  plaintiff, 
though  barred  against  one  of  them  by  the  statute,  shall  be  entitled 
to  recover  against  any  other  or  others  by  virtue  of  a  new  acknow- 
ledgment or  promise  or  otherwise,  judgment  may  be  given  for  and 
against  the  plaintiff  accordingly. — Before  this  enactment  an  acknow- 
ledgment or  promise  or  a  part  pajTnent  or  a  payment  of  interest 
made  by  one  of  several  persons  jointly,  or  jointly  and  severally 
liable  for  the  same  debt  renewed  the  liability  against  all,  both 
jointly  and  severally  (;/?) ;  but  only  during  the  continuance  of  the 

(/)  Pears  v.  Laing,  L.  R.  12  Eq.  41 ;  {k)  Re  Frisby,  43  C.  D.  106  ;  59  L.  J. 

40  L.  J.  C.  226  ;   Chinnery  v.  Evans,  11  C.  94  ;  Lewin  v.  WiUoHj  11  Ap.  Ca.  639  ; 

H.  L.  0.  116;  11  E.  R.   1274;  Adnam  65  L.   J.   P.   C.   76.      See   CoekrxU  v. 

T.  Sandwich,  2  Q.  B.  D.  485 ;  46  L.  J.  Sparke,  1  H.  &  C.  699 ;  32  L.  J.  Ex. 

Q.  B.  612.     See  Earloek  v.  Ashberry,  19  118. 

C.  D.  639  ;  61  L.  J.  C.  394.  (/)  See  ante,  p.  700. 

{g)  Forty th  v.  Brigtowe^  supra.  (m)   JFhiteomb  v.  fFhitinyy  Doug.  652  ; 

(h)  Newbwild  V.  Smith,  33  G.  D.  127 ;  1  Sm.  L.  C.  661  ;  Perham  v.  Raynal,  2 

65  L.  J.  C.  788.  Binjf.  306  ;  BurUiyh  v.  Stott,  8  B.  &  C. 

(•)  Ashlin  V.  Lee^  44  L.  J.  C.  376.  36. 
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joint  liability ;  and  where  a  joint  debt  was  severed  by  the  death  of  CJhap.  XI. 
one  of  the  joint  debtors,  a  renewal  by  the  survivor  or  by  the  repre- 
sentative  of  the  deceased  had  no  effect  against  the  other  party  (n). 
The  effect  of  payment  in  renewing  the  liability  of  a  joint  debtor 
remained  unaltered  by  the  terms  of  the  above  enactment  (o). 
Where  the  liability  is  several,  payment  by  one  co-contractor  does 
not  keep  the  debt  alive  as  against  the  other  co-contractor  {p). 

By  the  Mercantile  Law  Amendment  Act,  1856,  s.  14,  it  was  Payment  by 
enacted,  "in  reference  to  the  provisions  of  the  Acts  21  Jac.  1,  3<>"^* ^®^*»'« 
c.  16,  s.  3,  and  3  &  4  Will.  4,  c.  42,  s.  3,  when  there  shall  be  two 
or  more  co-contractors  or  co-debtors,  whether  bound  or  liable  jointly 
only  or  jointly  and  severally,  or  executors  or  administrators  of  any 
contractor,  no  such  co-contractor  or  co-debtor,  executor  or  adminis- 
trator, shall  lose  the  benefit  of  the  said  enactments  or  any  of  them, 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of  payment  of 
any  principal,  interest,  or  other  money,  by  any  other  or  others  of 
such  co-contractors  or  co-debtors,  executors  or  administrators." 
The  Act  does  not  refer  to  3  &  4  Will.  4,  c.  27,  s.  40,  which  has 
been  replaced  by  the  Real  Property  Limitation  Act,  1874,  s.  8  (q), 
— The  renewal  of  a  partnership  debt  by  a  payment  of  one  of  the  Payment  by 
partners  is  not  within  the  enactment,  because  it  is  chargeable  not  P"^®'- 
by  reason  only  of  the  payment,  but  by  reason  of  the  agency  of  the 
partner  to  act  for  the  firm  during  the  continuance  of  the  partner- 
ship ;  a  payment  made  after  dissolution  of  the  partnership,  which 
revokes  the  agency,  is  within  the  enactment  and  has  no  effect 
against  the  other  partners  (r). — An  acknowledgment  of  a  debt 
made  by  an  executor  will  keep  the  debt  alive  as  chargeable  against 
the  assets,  whether  in  the  hands  of  another  executor  or  outstand- 
ing («).  A  written  consent  given  by  a  debtor  to  his  creditor  that 
a  payment  by  a  co-debtor  should  not  prejudice  the  claim  against 
him  was  held  not  to  add  any  effect  to  the  payment  in  renewal  of 
the  debt  which  would  take  it  out  of  the  statute  (f). 

An  acknowledgment  of  a  debt,  though  made  to  a  third  party  Renewal  to 
who  is  neither  the  creditor  nor  his  agent,  is  sufficient  at  common  ^*jl^*^ 

(it)  Atkint  V.  Tredgold,  2  B.  &  0.  23  ;  (r)   Wation  y.  Woodman,  L.  R.  20  Eq. 

Slater  y,  Lawson,  1  B.  &  Ad.  396.  721. 

(o)   Wyatt  V.  Hod»on,  8  Biug.  309;  1  («)  Be  Macdonald,  (1897)  2  Ch.   181  ; 

L.  J.  C.  P.  93.  66  L.  J.  C.  630.     See  Aatbury  v.  Ast- 

(p)  Re  Wolmerhau^,  62  L.  T.  641.  *«7'   (1«^»)  ^  Ch.   Ill  ;    67  L.  J.  C. 

(q)  See  anfe,  p.   681  ;   Re  Frisby,  43  {t)  Cockrill  v.  SparkCy  1  H.  &  C.  699  ; 

C.  D.  106  ;  69  L.  J.  C.  94.  32  L.  J.  Ex.  118. 
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law  to  rebut  a  presiimption  of  payment  arifiing  from  lapse  of 
time  (u)  ;  and  if  made  in  writing  and  signed  by  tbe  debtor  it  is 
sufficient  to  renew  a  specialty  debt  for  a  limit  of  twenty  years  after 
such  acknowledgment,  under  the  statute  3  &  4  Will.  4,  C..42,  s.  5  (x). 
But  an  acknowledgment  made  by  the  debtor,  unless  made  to  the 
creditor  himself  or  to  an  agent  on  his  behalf,  is  not  sufficient 
ground  for  inferring  a  promise  to  the  creditor  ;  which  is  required 
for  the  renewal  of  a  simple  contract  debt  under  the  statute  21  Jac.  1, 
0. 16  (.y).  A  payment  made  to  the  person  beneficially  entitled  to  a 
debt  is  sufficient  to  renew  the  liability  to  the  creditor  as  trustee  (s). 
In  the  case  of  negotiable  instruments,  a  party  liable  on  a  bill  or 
note  may  renew  his  liability  to  any  of  the  existing  parties  exclu- 
sively of  others  («) ;  but  the  indorser  of  a  bill  or  note  is  not  the 
agent  of  the  holder  claiming  under  his  indorsement  (6). — An  ac- 
knowledgment or  promise  in  renewal  of  a  debt  may  be  made  and 
signed  by  an  agent  duly  authorised  with  the  same  eflFect  as  by  the 
party  himself  (c).  And  part  payment  or  payment  of  interest  by  an 
agent  has  the  same  effect  in  renewal  of  the  debt  as  if  made  by  his 
principal  (d) ;  as  a  payment  made  by  a  partner  on  account  of  a 
partnership  debt  (e).  But  an  agent  authorised  to  pay  a  sum  in  dis- 
charge of  the  whole  debt  cannot  renew  the  liability  by  applying 
the  sum  in  part  payment  (/). 

The  statute  of  limitation  runs  against  the  liability  of  a  husband 
for  the  debts  of  his  wife  before  marriage,  from  the  date  of  the 
cause  of  action  against  the  wife,  whether  the  original  cause  of 
action  or  a  renewal  by  her  before  marriage ;  but  after  the  marriage 
a  renewal  by  the  wife  is  no  renewal  against  the  husband,  unless 
made  as  his  agent  with  his  authority  {g).  Payment  to  the  husband 
of  the  interest  on  a  promissory  note  of  the  wife  is  considered  j^rtiwi 
facte  as  made  to  him  as  her  agent,  with  the  effect  of  taking  the 
note  out  of  the  statute  (Z^).     The  statute  of  limitation  applies  to 


(tf)  Mounistephen  v.  Brooke^  3  B.  &  Aid. 
141  ;  Cwrh  v.  Bougham^  2  B.  &  C.  149. 

{x)  AntSy  p.  708. 

(f/)  Kindersley,  V.-C,  Moodiey,  Ban' 
nistery  4  Drew.  439 ;  28  L.  J.  C.  883 ; 
Wilby  V.  Elgee,  L.  R.  10  C.  P.  497 ;  44 
L.  J.  C.  P.  254. 

{z)  Meggimon  v.  Harper^  2  C.  &  M. 
322 ;  3  L.  J.  Ex.  784. 

(a)  Easterley  v.  Pullmf  3  Stark.  186. 

(b)  StamfwdBkg,  Co.  v.  Smith,  (1892) 
1  Q.  B.  76/);  61  L.  J.  Q.  B.  405. 
See  Crippt  v.  Davis,  12  M.  &  W.  165 ; 
13  L.  J.  Ex.  217. 

(e)  See  ante,  pp.  700,  708. 


(rf)  Rew  T.  Pettet,  1  A.  &  E.  196 ; 
Jones  V,  Suijhea,  3  Ex.  104  ;  19  L.  J.  Ex. 
200;  Re  Bale,  (1899)  2  Ch.  107;  68 
L.  J.  C.  517 ;  Taylor  v.  Bollard,  (1902) 
1  K.  B.  676 ;  71  L.  J.  K.  B.  278. 

{e)  See  ante,  p.  711. 

(/)  Linsell  t.  Bonsor,  2  Bing.  N.  C. 
241 ;  5  L.  J.  C.  P.  40. 

(p)  Pittam  V.  Foster,  1  B.  &  C.  248 ; 
Neve  y.  BolUmds,  18  Q.  B.  262 ;  21  L.  J. 
Q.  B.  289. 

(h)  Hart  t.  Stephens,  6  Q.  B.  937 ;  14 
L.  J.  Q.  B.  148 ;  Re  Dixon,  (1900)  2  Ch. 
561 ;  69  L.  J.  C.  609. 
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debts  of  a  married  woman  chargeable  upon  her  separate  estate  (i) ;     Ohaf.  XI. 
and  since  the  Married  Women's  Property  Act,  1882,  a  renewal  by 
a  married  woman  is  effectual  to  charge  her  separate  estate,  though 
not  to  charge  her  husband  {k), — ^An  infant,  so  far  as  he  is  capable  Infant. 
of  contracting  a  debt  for  necessaries,  may  also  renew  such  debt  by 
a  sufficient  acknowledgment  or  promise  (/). — And  an  executor,  so  Executor, 
far  as  he  may  pay  a  debt  of  his  testator  which  is  barred  by  the 
statute,  may  also  renew  his  liability  as  executor  for  such  debt  (m). 
An  executor's  advertisement  to  creditors  to  send  in  their  claims 
imports  no  acknowledgment  of  liability  («).     An  acknowledgment 
made  to  a  person  acting  as  administrator  or  to  an  agent  on  his 
behalf  becomes  available  after  he  has  taken  out  administration  (o). 
An  acknowledgment  may  renew  a  debt  due  to  the  estate  of  a 
deceased  person ;  but  it  must  imply  a  promise  to  pay  his  represen- 
tative, and  cannot  be  charged  as  a  promise  to  the  deceased  (p). 


(t)  Latouehe  t.  Latouche,  3  H.  &  0. 
676  :  34  L.  J.  Ex.  85 ;  Re  UaatingB,  36 
CD.  94;  66  L.J.  C.  631. 

(k)  Beck  V.  Pierce,  23  Q.  B.  D.  323 ; 
68  L.  J.  Q.  B.  516. 

(/)  Willim  or  Williants  y.  Smith,  4 
E.  &  B.  180 ;  24  L.  J.  Q.  B.  62.  See 
ante,  p.  380. 

(wi)  Fordham  v.  Wallis,  10  Hare,  217  ; 
22  L.  J.  C.  618  ;  BHggs  t.  Wihm,  6 
D.  M.  &  G.  12  ;  Midgley  t.  Midgley, 
(1893)  3  Ch.  282 ;  62  L.  J.  G.  905  ,  £• 


Macdonald,  (1897)  2  Ch.  181 ;  66  L.  J.  C. 
630.  See  AstburyT.  Aatbury,  (1898)  2 
Ch.  Ill;  67  L.  J.  C.  471. 

(n)  Scott  V.  Jones,  4  CI.  &  F.  382 ;  7 
E.  R.  147. 

(o)  Bodger  v.  Arch,  10  Ex.  333;  24 
L.  J.  Ex.  21.  See  Clark  v.  Hooper,  10 
Bing.  480 :  4  M.  &  S.  355 ;  8  L.  J.  C.  P. 
169 ;  Stamford  Bkg,  Co,  v.  Smith,  (1892) 
1  Q.  B.  766;  61  L.  J.  Q.  B.  406. 

(p)  Sarelly.  Wine,  3  East,  409 ;  Ward 
V.  Hunter,  6  Taunt.  210. 
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Set-off  hj  statute — set- off  and  counterclaim  under  the  Judicature 
Acta 715 

Pleading  set-off  and  counterclaim 716 

Parties  to  set-off — parties  to  counterclaim — set-off  with  agents — 
partners — huaband  and  wife    718 

Set-off  in  equity — hj  and  against  trustees — set-off  in  administra- 
tion of  trusts — set-off  by  and  against  assignee  of  debt — set-off 
by  surety 720 

Set-off  by  and  against  executors  and  administrators — set-off  in 
administration  of  assets 722 

Set-off  in  bankruptcy — mutual  credits  and  Healings 724 

Set-off  with  companies — set-off  in  winding  up  of  companies — set- 
off with  contributories , , 726 

PabtIV.  By  common  law  there  is  no  right  of  set-off  between  parties 
Set-off  at  mutually  indebted,  in  the  absence  of  agreement  to  that  effect, 
common  Uw.   ^^^^j  ^]^q  j^q  ^f  equity  follows  the  law,  unless  there  are  special 

circumstances  connecting  the  debts,  besides  the  mere  fact  of 
mutuality,  on  which  the  relief  can  be  founded  (a). — ^Accordingly  a 
debtor  is  not  entitled  to  apply  a  set-off  in  reduction  of  his  debt  and 
tender  the  balance  only  (6)  ;  or  to  apply  a  set-off  to  prevent  a  for- 
feiture, as  in  the  case  of  a  forfeiture  of  shares  for  non-payment  of 
calls  by  a  shareholder  who  is  at  the  same  time  a  creditor  of  the 
company  {c) ;  or  to  apply  a  set-off  in  answer  to  an  attachment  of 
the  debt  under  a  judgment  against  the  creditor  {d) ;  or  to  apply  a 
set-off  in  discharge  of  a  lien  for  a  debt,  and  claim  possession  of  the 
property  discharged  of  the  lien  {e) ;  but  in  the  case  of  money 

(a)  lUiicson  t.  Samuel ,  1  Cr.  &  Ph.  {c)  Johnson  v.  LytiWt  Agency^  5  G.  D. 
161  ;  10  L.  J.  0.    214  ;    Best  v.  Uill^       687 ;  46  L.  J.  0.  786. 

L.  R.  8  C.  P.  10 ;  42  L.  J.  C.  P.  10.  {d)  Stunwre  v.  Campbell,  (1892)  1  Q.  B. 

(b)  Searles  t.  Sadffr<n;e,  6  E.  &  B.  639  ;  ^^*  j  Cla^^ke^ v^^l]  Tb,  &  Ad.  404  ; 
25  L.  J.  Q.  B.  16 ;  PhiUpotU  t.  Clifton,  2  L.  J.  K.  B.  84  ;  Finnock  v.  EmriMon, 
10  W.  R.  135.  3  M.  &  W.  632  ;  7  L.  J.  Ex.  187. 
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received  to  the  use  of  another  there  can  be  no  lien  or  claim  to    Chap.  XII. 
retain  money  beyond  the  balance  of  the  account  between  the  parties 
in  their  own  rights  (/). 

A  contract  may  be  made  with  an  express  stipulation  to  set  off  Set-off  hj 
mutual  claims  arising  under  it :  as  a  contract  for  goods  or  work  to 
be  supplied  from  time  to  time  on  either  side  upon  terms  of  mutual 
credit,  leaving  the  balance  only  due  (g) ;  an  agreement  between  in- 
coming and  outgoing  tenants  for  the  valuation  and  set-ofE  of  items 
chargeable  on  both  sides  (h) ;  a  contract  for  services  upon  the  terms 
that  the  value  of  all  goods  lost  or  damaged  by  the  negligence  of 
the  servant  shall  be  deducted  from  the  wages  (i)  ;  a  building  con- 
tract with  the  stipulation  that  penalties  for  delay  shall  be  deducted 
from  the  contract  price  (k) ;  or  with  the  condition,  express  or 
implied,  that  the  contract  price  shall  be  reduced  by  the  damages 
recoverable  for  defective  work  or  delay  in  completion  (/).  The 
contract  of  an  agent  to  account  for  money  received  is  impliedly 
subject  to  the  just  charges  and  allowances  of  the  agency,  rendering 
him  accountable  for  the  balance  only  (m).  And  by  the  usage  of  a 
particular  trade  or  business  a  set-o£E  or  deduction  of  cross  claims 
may  become  binding  as  part  of  the  contract  (»). — By  subsequent 
agreement,  after  the  accruing  of  a  debt  or  breach  of  contract,  the 
set-off  in  account  of  mutual  claims  may  be  taken  as  payment,  or 
by  way  of  accord  and  satisfaction  (o). 

A  right  of  set-off  independently  of  agreement  was  first  given  by  Set-off  by 
statute  in  the  case  of  the  bankruptcy  of  one  of  the  parties  in  "^*"*®' 
order  to  obviate  the  hardship  of  the  other  party  having  to  pay  his 
debts  in  full  to  the  estate  of  the  bankrupt  while  receiving  only  a 
dividend  upon  the  debts  of  the  bankrupt  (jt?). — The  right  of  set- 
off applicable  to  debts  in  general  was  first  given  by  the  statutes 
2  Geo.  2,  c.  22,  s.  13,  and  8  Geo.  2,  c.  24,  s.  4,  which  enacted  that 
"  where  there  are  mutual  debts  between  the  plaintiff  and  the  defen- 
dant, or  if  either  party  sue  or  be  sued  as  executor  or  administrator. 


(/)  MilUr  T.  Atleey  3  Ex.  799.  See 
Stumore  v.  Campbelly  supra, 

{g)  Kinnerley  v.  JSosaaek,  2  Taunt. 
170. 

(A)  Leeds  T.  Burrows,  12  East,  1. 

(i)  Cleworth  v.  Fielford,  7  M.  &  W. 
314;  10  L.J.  Ex.  41. 

(k)  Jones  v.  St.  John's  CoIL,  L.  R.  6 
Q.  B.  115;  40  L.J.  Q.  B.  80. 

{I)  Young  v.  Kitehin,  3  Ex.  D.  127  ; 
47  L.  J.  Ex.  679  ;  Nctvfoundland  Gov,  v. 


Newfoundland  Ry,,  13  Ap.  Ca.  199  ;  67 
L.  J.  P.  C.  36. 

(»i)  Bale  Y,  SoUet,  4  Burr.  2133. 

(n)  Per  cur.  Meyer  v.  Dresser,  16  0.  B. 
N.  S.  646 ;  33  L.  J.  C.  P.  29*. 

(o)  Callander  Y.  Howard,  10  0.  B.  290; 
19  L.  J.  C.  P.  312  ;  Living\tone  v. 
Whiting,  15  Q.  B.  723 ;  19  L.  J.  Q.  B. 
628. 

( p)  See  Blackburn,  J.,  Bailey  v.  Finchf 
L.  R.  7  Q.  B.  44  ;  41  L.  J.  Q.  B.  87. 
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Part  IV. 


Set-off  and 
counterclaim 
under  the 
Judicature 
Acts. 


Distinction 
of  set-off 
and  counter- 
claim. 


Pleading 
aet-off  or 
counterclaim. 


where  there  are  mutual  debts  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the  other."  This  enact- 
ment was  practically  superseded  by  the  Judicature  Acts  and 
Orders,  and  finally  repealed  by  the  Statute  Law  Revision  Act, 
1883,  s.  4 ;  with  the  saving  by  sect.  5,  o£  "  any  jurisdiction  or 
principle  or  rule  of  law  or  equity  established  or  confirmed  by  any 
enactment  repealed  by  this  Act "  (q). 

By  the  Judicature  Act,  1873,  s.  24  (3),  it  is  provided  generally 
that  the  courts  shall  have  power  to  grant  to  any  defendant  ^^  all 
such  relief  against  any  plaintiff  or  petitioner  as  such  defendant 
shall  have  properly  claimed  by  his  pleading,  and  as  the  said  courts 
respectively  or  any  judge  thereof  might  have  granted  in  any  suit 
instituted  for  that  purpose  by  the  same  defendant  against  the  same 
plaintiff  or  petitioner." — And  by  Order  XIX.  r.  3,  "  A  defendant 
in  an  action  may  set  off,  or  set  up  by  way  of  counterclaim  against 
the  claims  of  the  plaintiff,  any  right  or  claim,  whether  such  set-off 
or  counterclaim  sound  in  damages  or  not,  and  such  set-off  or 
counterclaim  shall  have  the  same  effect  as  a  cross  action,  so  as  to 
enable  the  court  to  pronounce  a  final  judgment  in  the  same  action 
both  on  the  original  and  on  the  cross  claim."  By  Order  XXI. 
r.  17,  "Where  in  any  action  a  set-off  or  counterclaim  is  established 
as  a  defence  against  the  plaintiff's  claim,  the  court  or  a  judge  may, 
if  the  balance  is  in  favour  of  the  defendant,  give  judgment  for  the 
defendant  for  such  balance,  or  may  otherwise  adjudge  to  the  de- 
fendant such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the 
case." — The  distinction  between  a  set-off,  strictly  so  called  under 
the  former  statutes  of  set-off,  and  a  counterclaim,  is  that  the  former 
applied  to  mutual  debts  only  and  was  pleaded  by  way  of  answer  to 
a  claim  of  debt;  while  the  latter  is  treated  as  a  cross  action  to 
be  decided  independently  of  the  cause  of  action  to  which  it  is 
pleaded  (r). 

A  defendant  must  plead  a  set-off  or  counterclaim  in  order  to 
avail  himself  of  it  in  an  action ;  and  the  court  on  the  application 
of  the  plaintiff  has  a  discretion  to  refuse  permission  to  plead  it  («). 


{q)  See  SnelUng  t.  HiUifig,  29  C.  D. 
87  ;  Judicature  Act,  1876,  a.  21. 

(r)  Gathercoh  v.  Smith,  7  Q.  B.  D. 
626 ;  50  L.  J.  Q.  B.  681  ;  McGotcan  v. 
MiddUion.  11  Q.  B.  D.  464;  52  L.  J. 
Q.  B.  365;  JFettaeott  v.  Bevan,  (1891) 
1  Q.  B.  774  ;  60  L.  J.  Q.  B.  636 ;  Hrp. 


T.  City  of  London  Ct.,  (1891)  2  Q.  B.  71 ; 
60  L.  J.  Q.  B.  575. 

(«)  Ord.  XIX.  rr.  2,  3;  Beddall  t. 
Jfaitfand,  17  C.  D.  174;  60  L.  J.  C. 
401 ;  Gray  y.  TTebb,  21  C.  D.  802  ;  61 
L.  J.  C.  815;  Aleoy  and  Oandia  Ry,  Y, 
Greenhill,  (1896)  1  Ch.  19 ;  66  L.  J.  C. 
99. 
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The  defendant  is  not  bound  to  avail  himself  of  it  in  the  action ;  he    Cha.p.  XII. 
may  reserve  it  for  a  separate  cross  action  or  for  a  defence  to  a  sub- 
sequent action  {t).     And  in  an  action  upon  a  judgment  the  de- 
fendant may  plead  a  set-off,  which  he  might  have  pleaded  in  the 
original  action  (it) ,   And  a  defendant  may  plead  a  set-off  in  an  action 
for  a  debt,  though  he  contracted  to  pay  in  ready  money  {x), — The 
subject  of  a  set-off  or  counterclaim  must  be  a  debt  or  claim  for  which 
an  action  will  lie ;  and  not  a  claim  which  is  enforceable  only  by 
attachment,  or  by  summary  proceedings,  or  by  leave  of  the  court  (y). 
And  the  debt  or  claim  must  continue  due  at  the  time  of  trial  (s). — 
The  plaintiff  must  reply  to  a  plea  of  set-off  or  coimterclaim  as  if  Pleading  to 
pleading  to  an  original  action  (a) :  as  that  he  has  paid  the  debt  (i) ; 
that  the  debt  was  incurred  during  infancy  (c) ;  that  the  debt  was 
barred  by  the  statute  of  Kmitation  {d) ;  that  the  debt  had  been 
discharged  by  a  bankruptcy  of  the  plaintiff  (e) ;  or  that  after  action 
brought  defendant  became  bankrupt  and  the  set-off  vested  in  his 
trustee  (/) ;  or  plead  to  the  matter  of  the  defendant's  counter- 
claim, a  counterclaim  in  respect  of  a  cause  of  action  arising  after 
the  issue  of  the  writ,  but  arising  at  the  same  time  and  out  of  the 
same  transaction  as  the  counterclaim  of  the  defendant  (</). — ^Under  Set-off 
the  Judicature  Acts  a  defendant  may  plead  a  set-off  or  counter-  ^^f  *    ' 
claim  which  arises  after  the  commencement  of  the  action ;  and  the 
plaintiff  may  reply  defences  to  it  which  arise  after  the  plea,  as  pay- 
ment, the  statute  of  limitation,  or  bankruptcy  (A). — The  set-off  of  Set-off 
mutual  debts  and  counterclaims  are  matters  of  procedure  only,  and  ^U^o5,° 
a  set-off  according  to  the  procedure  of  a  foreign  court  cannot  be 
pleaded  as  a  matter  of  right  in  an  action  brought  in  the  courts  of 
this  country  (?). 


lore. 


(t)  Campbell,  L.  C,  Jentier  v.  MorrU^ 
3  D.  F.  &  J.  64  ;  30  L.  J.  C.  363.  See 
Stanton  v.  f^tyles,  6  Ex.  678  ;  19  L.  J. 
Ex.  336 ;  Baker  v.  Alexander^  35  L.  J. 
C.  P.  217. 

(«)  Jentier  v.  Morris,  supra, 

{x)  £la»d  V.  Karr,  1  East,  376  ;  Corn- 
forth  V.  Hivftt,  2  M.  &  S.  610.  See 
Clarke  T.  Felly  4  B.  &  Ad.  407  ;  2  L.  J. 
K.  B.  84. 

(y)  Field  v.  Bezant,  6  B.  &  Ad.  367 ; 
Birminghant  Estates  Co.  v.  Smithy  13 
C.  D.  606 ;  49  L.  J.  C.  261 ;  Exp.  Felly, 
21  C.  D.  492. 

(«)  Dendy  v.  Powell,  Z  ^.  &W.  442  ; 
7  L.  J.  Ex.  164 ;  Eyton  v.  Littledah,  4 
Ex.  169 ;  18  L.  J.  Ex.  369. 

(a)  Ord.  XIX.  rr.  2, 16  ;  Ord.  XXTV. 
r.  1. 


{b)  Miller  v.  Atlee,  3  Ex.  799 ;  Eyt<m 
Y.  LittledaU,  supra. 

(<?)  Rawley  v.  Rawley,  1  Q.  B.  D.  460 ; 
45  L.  J.  Q.  B.  675. 

(d)  Chappie  y.  Durston,  1  C.  &  J.  1 ; 
Walker  v.  Clements,  16  Q.  B.  1046. 

(e)  See  per  eur.  Francis  v.  Dodstcorth, 
4  C.  B.  220;  17  L.  J.  C.  P.  186;  Be 
Smith,  22  C.  D.  686;  62  L.  J.  C.  411. 

(/)  Xeio  Qitebrada  Co.  v.  Carr,  L.  R. 
4  C.  P.  661  ;  38  L.  J.  C.  P.  2S3. 

{y)  Toke  y.  Andrews,  8  Q.  B.  D.  428 ; 
61  L.  J.  Q.  B.  281. 

(A)  Old.  XXIV.  rr.  1—3 ;  Beddall  t. 
Maitland,  17  C.  D.  174;  60  L.  J.  0. 
401. 

(i)  Meyer  v.  Dresser,  16  C.  B.  N.  S. 
646 ;  33  L.  J.  C.  P.  289 ;  South  African 
Bep.  T.  Compaynie  Franeo-Belye,  (1897)  2 
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set-off. 
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Set-off  with 
agents. 


A  set-off  can  be  pleaded  only  where  the  debts  or  claims  are 
between  parties  in  the  same  right  {j ).  In  an  action  for  a  debt  due 
to  the  plaintiff  solely,  the  defendant  cannot  plead  a  set-off  of  a 
joint  debt  of  the  plaintiff  and  another  (A) ;  but  he  may  plead  a  set- 
off of  a  debt  for  which  the  plaintiff  is  severally  liable  as  well  as 
jointly  with  others ;  as  a  joint  and  several  promissory  note,  or  a 
joint  and  several  bond  of  the  plaintiff  (/).  And  in  an  action  for  a 
several  debt,  the  defendant  cannot  plead  a  set-off  of  a  debt  due  to 
him  and  another  jointly  {m) ;  but  if  sued  solely  for  a  joint  debt  of 
himself  and  another,  he  may  plead  a  set-off  of  a  debt  due  to  them 
jointly  from  the  plaintiff  («) ;  and  if  he  contracted  as  surety  only 
for  the  other,  he  may  set  off  a  debt  due  from  the  plaintiff  to  the 
co-debtor  which  the  latter  could  set  off  in  reduction  of  the  principal 
debt  (o).  Upon  the  death  of  one  of  joint  debtors  or  creditors  the 
debt  accrues  to  the  survivor,  and  may  then  form  the  subject  of  set- 
off in  respect  of  an  originally  several  debt  of  the  survivor  (/»). — 
Where  several  plaintiffs  join  in  suing  for  a  joint  claim,  or  under 
Order  XVI.  r.  1,  the  defendant  may  set  up  separate  counterclaims 
against  each  plaintiff  (g).  And  where  in  an  action  any  person  is 
improperly  or  unnecessarily  joined  as  a  co-plaintiff,  the  defendant 
may  obtain  the  benefit  of  a  set-off  or  counterclaim  by  establishing 
it  against  the  other  parties  (r).  And  a  defendant  may  set  up  a 
"counterclaim  which  raises  questions  between  himself  and  the 
plaintiff  along  with  any  other  persons  "  who  would  be  defendants 
to  the  counterclaim  if  enforced  by  cross  action,  by  summoning  such 
persons  to  appear  and  serving  them  with  the  counterclaim  («). 

Where  a  contract  is  made  through  an  agent  for  an  undisclosed 
principal,  the  agent,  having  authority  to  act  in  his  own  name  as 
principal,  may  be  identified  with  the  principal  for  the  purpose  of 
set-off ;  as  where  an  agent  has  been  intrusted  with  the  possession 
and  apparent  ownership  of  goods  for  the  purpose  of  selling  them  in 


Ch.  487 ;  66  L.  J.  C.  747.  See  Maefar- 
lane  v.  Norris,  2  B.  &  S.  783  ;  31  L.  J. 
Q.  B.  245. 

ij)  Freeman  t.  Zomas,  9  Hare,  113; 
20  L.  J.  0.  664 ;  Middlrt&tt  v.  Polhck, 
L.  R.  20  Eq.  29;  44  L.  J.  C.  684; 
Maedonald  v.  Varinpton,  4  0.  P.  D.  28  ; 
48  L.J.  C.  P.  179. 

{k)  Jrnold  v.  Bainhrigge,  9  Ex.  153  ; 
23  t.  J.  Ex.  69  ;  Middleton  t.  Pollock, 
L.  R.  20  Eq.  516;  44  L.  J.  C.  618; 
£xp,  Morier,  12  0.  D.  491  ;  49  L.  J.  B.  9. 

(0  Otcen  V.  Wilkimon,  6  0.  B.  N.  S. 


626 ;  28  L.  J.  C.  P.  3 ;  Fletcher  y,  Bgehe, 
2  T.  R.  32. 

{m)  Bowyear  t.  Fatcson,  6  Q.  B.  D. 
640 ;  60  L.  J.  Q.  B.  495. 

(«)  Stacktcood  v.  Dunn,  3  Q.  B.  822  ; 
12  L.  J.  Q.  B.  3. 

(o)  Bechervaise  y.  Lncis,  L.  R.  7  C.  P. 
372;  41  L.  J.  C.  P.  171. 

(p)  Slippery.  Stidstone,  6  T.  R.  493; 
Frntch  V.  Andrade,  6  T.  R.  682. 

(7)  Manchester,  S.  ^  L.  i?y.  v.  Brooki^ 
2  Ex.  D.  243  ;  46  L.  J.  Ex.  244. 

ir)  Ord.  XVI.  r.  3. 

(*)  Ord.  XXI.  rr.  11—16. 
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his  own  name,  and  the  buyer  contracts  vnih.  him  in  faith  of  his  being  Chap.  XII. 
the  real  owner,  in  an  action  by  the  principal  for  the  price,  the  buyer 
may  set-off  a  debt  of  the  agent  that  has  accrued  due  to  him  before 
receiving  notice  of  the  agency  {t).  But  if  the  buyer  had  knowledge, 
or  may  be  inferred  to  have  had  knowledge  from  having  the  means  of 
knowledge,  of  the  agency  he  would  be  precluded  from  asserting  the 
set-off  (m).  The  set-off  in  such  cases  was  allowed  by  an  equitable 
application  of  the  statute,  though  the  debts  are  not  strictly 
"  mutual  debts  "  within  the  words  of  the  statute  (r).  But  in  the 
case  of  the  bankruptcy  of  the  agent,  the  settlement  with  his 
trustee  by  taking  an  account  of  mutual  credits  is  not  admissible  as 
against  the  principal  (x).  In  an  action  by  the  agent,  the  debtor 
primd  facie  cannot  set  off  debts  due  from  the  principal,  because 
they  are  not  mutual  debts  between  plaintiff  and  defendant  (y). 
But  if  the  agent  is  suing,  wholly  or  partly,  merely  as  trustee  for 
the  principal,  to  the  extent  that  the  latter  is  beneficially  interested 
in  the  action,  debts  due  from  him  may  be  set  off  (2). — Partners  as  Partners, 
agents  for  the  firm  are  within  the  same  principle ;  and  if  one  of 
the  partners  is  allowed  by  the  others  to  deal  in  his  own  name  as 
principal  in  a  partnership  matter,  the  person  so  dealing  with  him 
without  notice  that  it  is  a  partnership  contract  may  set  off  a  sepa- 
rate debt  due  from  that  partner  against  the  claim  of  the  firm  (a) ; 
though,  except  in  such  circumstances,  a  separate  debt  of  one  of  the 
partners  cannot  be  set  off  in  an  action  by  the  firm  (b).  And  an 
agreement  with  one  of  the  partners  to  set  off  his  separate  debt 
without  the  consent  of  the  other  partners,  would  be  void  as  being 
a  fraud  on  the  partnership  (c). 

At  common  law  a  married  woman  could  not  sue  or  be  sued  with-  Set-oflP  by 
out  joining  her  husband  as  a  party  to  the  action ;  and  in  an  action  h^^^Sd"*^^ 
in  which  the  husband  and  wife  sued  or  were  sued  as  joint  parties,  wife. 
a  set-off  could  not  be  pleaded  of  a  debt  due  from  or  to  the  husband 
severally;  nor  in  an  action  by  or  against  the  husband  alone  could 
debts  in  right  of  the  wife  be  set  off  {d).     Where  the  husband  had 


(0  George  t.  Claggetty  7  T.  R.  359 ;  2 
Sm.  L.  0.  135;  Rabone  v.  TTilliame, 
ib,  n.  (a). 

(u)  Baring  v.  Corrie,  2  B.  &  Aid.  137. 

(v)  Carr  t.  Hinehcliffe,  4  B.  &  C.  647. 

(x)  Turner  v.  Thomas,  L.  R.  6  C.  P. 
610;  40  L.J.  C.  P.  271. 

(y)  leberg  v.  Bowden^  8  Ex.  862 ;  22 
L.  J.  Ex.  322 ;  Atwool  v.  Atwool^  1  E. 
&  B.  1 ;  22  L.  J.  Q.  B.  287. 

(«)  See  po»t,  p.  720. 


(a)  Gordon  v.  Ellit,  7  Man.  &  G.  607  ,' 
2  C.  B.  821 ;  16  L.  J.  C.  P.  178 ;  Spurr 
V.  Case,  L.  R.  6  Q.  B.  666 ;  39  L.  J. 
Q.  B.  24. 

(*)  France  v.  White,  6  Bing.  N.  C.  33  ; 
6  L.  J.  C.  P.  27. 

(c)  Pierey  v.  Fynney,  L.  R.  12  Eq.  69  ; 
40  L.  J.  C.  404.  See  Kxnnerley  v.  Eos- 
saeky  2  Taant.  170. 

(rf)  Paynter  v.  JTaUery  Ball.  N.  P. 
179  ;   Jf'ood  V.  Akn'9,  2  E«»p.  59*. 
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Past  IV.  the  Option  of  suing  in  his  own  name,  or  of  joining  the  name  of  his 
wife  OS  claiming  in  her  right,  in  the  former  case  he  admitted  a  plea 
of  set-off  for  debts  due  from  himself  only,  in  the  latter  a  plea  for 
debts  chargeable  against  himself  and  wife ;  but  both  classes  of  set- 
off could  not  be  pleaded  in  the  same  action  (e). — By  the  Married 
Women's  Property  Act,  1882,  s.  1,  a  married  woman  is  rendered 
capable  of  suing  and  being  sued  in  all  respects  as  if  she  were  a 
feme  sole ;  and  when  made  a  sole  party  under  this  section,  a  debt  of 
the  husband  cannot  be  pleaded  by  way  of  set-off  (/).  In  an 
action  in  which  husband  and  wife  were  joined  as  co-defendants  a 
counterclaim  was  permitted  by  them,  claiming  both  for  money  due 
to  the  wife  and  for  goods  belonging  to  the  husband  {g). 


Set-off  in 
equity. 


TnuteeB. 


The  courts  of  common  law,  in  applying  the  statutory  defenoe  of 
set-off  in  an  action,  regarded  legal  debts  only,  ignoring  all  equit- 
able interests  (^).  But  the  Court  of  Chancery  included  in  the 
application  equitable  interests  which  might  be  held  in  legal  debts ; 
as  in  the  case  of  the  trustee  of  a  debt  suing  on  behalf  of  the  cestui 
que  trvst ;  or  a  creditor  suing  on  behalf  of  his  assignee  of  the  debt ; 
or  an  agent  suing  in  his  own  name  on  behalf  of  his  principal. 
— Accordingly  in  an  action  by  a  trustee  on  behalf  of  a  cestui  que 
trust  of  the  debt  sued  for,  the  defendant  may  set  off  debts  due  to 
him  from  the  cestui  que  trust  {i) :  as  in  the  case  of  the  holder  of  a 
bUl  suing,  wholly  or  partly,  on  behalf  of  the  drawer  or  indorser, 
debts  of  the  latter  to  the  defendant  are  available  for  set-off  {k) ; 
or  in  the  case  of  bills  indorsed  merely  for  the  purpose  of 
collection  on  behalf  of  the  owner  (/).  But  in  an  action  by 
or  against  a  trustee,  as  such,  a  debt  in  his  own  right  can- 
not be  made  the  subject  of  set-off  (w) ;  and  a  defendant  sued 
in  his  own  right  cannot  set  off  debts  due  to  him  as  trustee  for 
another ;  as  bills  which  he  holds  merely  as  trustee  or  agent  for 
collection  (w) ;   or  costs  upon  which  his  solicitor  has  a  lien  (o). 


{e)  Burrough  v.  ifow,  10  B.  &  C.  568 ; 
Jones  y.  Cuihbertion,  L.  B.  8  Q.  B.  604 ; 
42  L.  J.  Q.  B.  221. 

(/)  See  ante,  p.  386. 

Q)  Hod^on  V.  Mochiy  8  0.  D.  669 ;  47 
L.  J.  C.  604. 

(A)  Isberg  v.  Boicden,  8  Ex.  852 ;  22 
L.  J.  Ex.  322. 

(0  Thornton  v.  Maynardy  L.  R.  10 
C.  P.  695  ;  44  L.  J.  C.  P.  382. 

Ui)  Thornton  v.  Maynard,  supra* 

\l)  Carralli  and  Haggard* s  claim,  L.  R. 


4  Ch.  174. 

(m)  De  Mattos  v.  Saunders,  L.  R.  7 
C.  P.  670.  See  Wilson  v.  Moore,  1  My. 
&  K.  337 ;  Child  v.  Thorley,  16  0.  D. 
161. 

(w)  Fair  v.  Melver,  16  East,  130: 
Forster  v.  Wilson,  12  M.  &  W.  191 ;  IS 
L.  J.  Ex.  209  ;  London  and  Bombay  Bk. 
V.  Narraway,  L.  R.  16  Eq.  93 ;  42 
L.  J.  C.  329. 

(o)  Exp,  CMand,  L.  R.  2  Ch.  808; 
36  L.  J.  B.  46. 
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And  this  rule  prevails  in  the  ease  of  an  executor,  although  he  is   Chap.  XII. 
beneficially  entitled  to  the  amount  due  to  him  in  the  chai'acter 
of  executor  (^). — ^In  the  administration  of  trusts,  as  between  trustee  Set-ofF  in  the 
and  cestui  que  trust,  the  latter  can  claim  nothing  out  of  the  estate  *^^of^*™" 
until  he  has  paid  what  he  owes,  and  his  debts  to  the  estate  may  be  trusta. 
set  off  against  him;  as  in  the  case  of  a  cestui  que  trust  being 
accountable  for  any  of  the  trust  property  or  for  profits  received 
from  it  (q) ;  and  in  the  event  of  his  bankruptcy  the  trustee  in  bank- 
ruptcy can  claim  only  subject  to  the  same  set-oflf  (r).     Where  a 
trustee  holds  a  fund  as  bare  trustee,  so  that  the  court  without 
further  inquiry  would  order  it  to  be  transferred  to  the  cestui  que 
timsty  the  latter  may  be  treated  generally  as  entitled  in  his  own 
right  for  the  purpose  of  set-ofE  (s).     But  the  court  will  not  inquire 
into  the  trust  and  take  the  accounts  to  ascertain  the  rights  of  a 
cestui  que  trust  and  the  amount  due  to  him  merely  for  the  purpose 
of  establishing  a  set-off  (t). 

Upon  assignment  of  a  debt  with  notice  to  the  debtor  the  assignee  Set-off  hy  or 
is  considered  as  the  creditor  in  equity  for  the  purpose  of  set-off ;  ^*^^  ^f 
and  in  an  action  by  the  assignee  or  by  the  original  creditor  on  his  debt. 
behalf  the  defendant  may  set  off  a  debt  due  to  him  from  the 
assignee  ;  and  upon  the  same  principle  in  an  action  by  a  creditor 
for  a  debt,  the  defendant  may  set  off  debts  due  from  the  plaintiff 
to  a  third  party  which  have  been  assigned  to  the  defendant  (u). 
Upon  an  assignment  of  a  debt  without  notice  to  the  debtor  the 
assignee  takes  subject  to  all  equities  of  set-off  by  the  debtor  against 
his  creditor  accruing  due  before  notice  given  (p).    But  in  an  action 
by  or  on  behalf  of  the  assignee  the  defendant  cannot  set  off  debts 
of  his  original  creditor  which  have  accrued  due  after  notice  of  the 
assignment,  though  contracted  before,  unless  contracted  with  an 
agreement  for  set-off  (x). — Upon  the  principle  that  a  surety  upon  Set-ofl  by 
payment  of  the  debt  is  entitled  to  an  assignment  of  the  securities  ^'^'^^y- 


(p)  MiddUton  v.  Pollock,  L.  R.  20  Eq. 
29  ;  44  L.  J.  C.  684. 

{q)  Selbome,  L.  C,  Re  Harrald,  53 
L.  J.  C.  505.  See  Hallett  v.  Hallett,  13 
C.  D.  232  ;  49  L.  J.  C.  61  ;  McEvan  v. 
Crombie,  lb  0.  D.  175 ;  63  L.  J.  C.  24. 

(r)  Jonet  v.  Mossop,  3  Hare,  568 ;  13 
L.  J.  C.  470. 

(»)  Jonei  V.  Mossop,  tupra;  Ex  p. 
Morier,  12  C.  D.  491  ;  49  L.  J.  B.  9  ; 
Bailey  v.  Finrh,  L.  R.  7  Q.  B.  34 ;  41 
L.  J.  Q.  B.  83. 

(t)  Freeman  y.  Lomtu,  9  Hare,  113  ; 
20  L.  J.  C.  564 ;  MiddleUm  t.  FOllock, 

L. 


L.  R.  20  Eq.  29 ;  44  L.  J.  C.  684. 

(m)  Williamn,  J.,  Cochrane  v.  Green,  9 
C.  B.  N.  8.  448 ;  30  L.  J.  C.  P.  97 ; 
Jeesel,  M.  R.,  Middleton  v.  Pollock, 
tupra;  Clark  r.  Cori,  Cr.  &  Ph.  154; 
10  L.  J.  C.  113  ;  Megrath  v.  Gray,  L.  R. 
9  C.  P.  216;  43  L.  J.  C.  P.  63. 

(v)  Cavendish  ▼.  Geavee,  24  Beav.  163  ; 
27  L.  J.  C.  314. 

(x)  JFation  v.  Mid-  Walen  By.,  L.  R. 
2  C.  P.  593  ;  36  L.  J.  C.  P.  285  ;  Exp, 
Theyi,  25  C.  D.  587  ;  53  L.  J.  C.  1008. 
See  Young  v.  Kitchin,  3  Ex.  D.  127 ;  47 
L.  J.  Ex.  679. 
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Past  IV«  of  the  creditor  against  the  prinoipal  debtor,  the  snrety  may  plead 
to  an  action  for  the  debt  a  set-ofE  due  from  the  plaintiff  to  the 
principal  debtor,  which  the  latter  might  plead  in  reduction  of  the 
debt  for  which  the  surety  is  Hable  (y).  And  a  surety  may  claLm 
to  have  such  assignment  of  securities  upon  payment  of  the  principal 
debt  with  set-off  of  money  due  to  himself  from  the  creditor,  upon 
the  faith  of  which  the  suretyship  was  given  (s). 

Set-off  bj  Upon  the  principle  of  mutuality  in  debts  and  claims  for  the 

executora**  purpose  of  set-off,  "  if  either  party  sue  or  be  sued  as  executor 
and  adminia-  or  administrator,  where  there  are  mutual  debts  between  the  testator 
or  intestate  and  either  party,  one  debt  may  be  set  against  the 
other " ;  as  enacted  in  terms  by  the  statutes  of  set-off,  lately  re- 
pealed {a).  But  if  either  party  sues  or  is  sued  as  executor  or 
administrator,  debts  due  from  or  to  him  in  his  own  right  cannot  be 
set  off ;  and  if  either  party  sues  or  is  sued  in  his  own  right  debts 
due  from  or  to  him  as  executor  or  administrator  cannot  be  set  off  (6). 
Under  the  same  statutes  of  set-off  it  was  held  that  in  an  action  by 
an  executor  or  administrator  for  a  debt  accrued  due  to  him  as  such, 
after  the  death  of  the  testator  or  intestate,  the  defendant  cannot  set 
off  a  debt  due  to  him  fi'om  the  testator  or  intestate  in  hislif etirae (c) ; 
and  that  in  an  action  by  an  executor  or  administrator  for  a  debt 
due  to  the  deceased  in  his  lifetime,  the  defendant  cannot  set  off 
a  debt  accrued  due  after  his  death,  as  a  bill  or  note  of  the  testator 
or  intestate  which  did  not  become  payable  until  after  his  death  (d) ; 
and  that  in  an  action  against  an  executor  for  a  debt  due  from  the 
testator,  he  cannot  set  off  a  debt  which  accrued  due  to  him  as 
executor  after  the  death  of  the  testator  (e).  But  in  the  case  of  an 
administration  in  bankruptcy  of  a  deceased  person's  estate  under 
sect.  125  of  the  Bankruptcy  Act,  1883,  a  set-off  would  under  the 
circumstances  be  allowed  (/).  In  an  action  against  an  executor 
upon  an  account  stated  by  him  *^  as  executor  "  since  the  death  of 


(y)  Beehervaise  y.  LewiSy  L.  R.  7  G.  P. 
872 ;  41  L.  J.  C.  P.  171.  See  Murphy 
y.  6la89y  L.  R.  2  P.  C.  408.  And  see 
antCy  p.  305. 

{z)  Ez  p.  Stephens,  11  Ves.  24;  VuU 
liamy  y.  NobUy  3  Mer.  621 ;  Ex  p, 
Barrett,  34  L.  J.  B.  41. 

(a)  See  ante,  p.  715. 

{b)  Willefi«  C.  J.y  Hutchinson  y. 
Sturges,  Willes,  263 ;  Bishop  y.  Churchy 
3  Atk.  691. 


(c)  SehoJUldY,  ChrheU,  6  N.  &  M.  627 ; 
11  Q.  B.  779,  n. ;  Rees  v.  Wattt,  11  Ex. 
410  ;  25  L.  J.  Ex.  30. 

(d)  Neurall  v.  National  iVor.  Bk\,  I 
0.  P.  D.  496 ;  45  L.  J.  C.  P.  285.  See 
ffalUtt  V.  Halietty  13  C.  D.  232  ;  49 
L.  J.  C.  61  ;  Jis  Gregson,  36  C.  D.  227  ; 
57  L.J.  C.  221. 

{e)  Bees  v.  WattSy  supra. 
If)   Watkins  y.  Lindsay,  67  L.  J.  Q.  B. 
362. 
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his  testator,  a  plea  of  set-ofE  of  a  debt  due  from  the  plaintiff  to  the    Chap.  XII. 
testator  was  held  good,  because  such  account  was  presumptively 
to  be  taken   as  stated  respecting  debts  of  the  testator  (^). — By  Joinder  of 
Order  XVIII.  r.  5,  «  Claims  by  or  against  an  executor  or  admini-  f^^^l^^  °' 
strator  as  such  may  be  joined  with  claims  by  or  against  him  per-  executor. 
sonally,  provided  the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or  defendant 
sues  or  is  sued  as  executor  or  administrator"  (A).     This  rule  does 
not  apply  to  counterclaims,  and  therefore  the  defendant  cannot  set 
up  claims  against  the  plaintiff  personally  and  also  as  executor  (t). 
— If   an  executor  or  administrator  becomes   exclusively  entitled 
beneficially  to  a  fund,  as  residuary  legatee  or  next  of  kin  or  other- 
wise, all  debts  and  charges  upon  the  estate  having  been  paid,  he 
may  then  be  treated  as  claiming  in  his  own  right  for  the  purpose 
of  set-off  (y). 

In  the  administration  of  assets  an  executor  may  retain  a  pecuni-  Set-off  in 
ary  legacy  in  payment  of  a  debt  of  a  beneficiary  to  the  tes-  tion  of  assets. 
tator  (k) ;  but  not  of  a  debt  of  the  legatee  to  the  executor  in  his 
own  right  (/) ;  and  an  assignee  of  the  legacy  can  claim  only  subject 
to  the  debts  of  the  legatee  to  the  estate,  and  even  including  debts 
barred  by  the  statute  of  limitations  (m).  But  if  the  executor  has 
set  apart  the  legacy  and  retains  the  amount  merely  as  trustee  for 
the  legatee,  he  cannot  afterwards  set  off  a  debt  of  the  latter  to  the 
estate  («).  In  the  case  of  bankruptcy  of  the  debtor  before  the 
legacy  is  due,  the  executor  must  pay  the  legacy  in  full  to  the 
trustee  in  bankruptcy  and  prove  for  the  debt ;  nor  can  he  retain  it 
for  dividends  until  a  dividend  is  declared  (o).  And  if  the  debtor 
has  made  a  yalid  composition  with  his  creditors  the  executor  can 
only  retain  for  the  amount  of  composition  {p). 


{ff)  Blakesley  v.  Smallwood,  8  Q.  B. 
638;  16  L.  J.  Q.  B.  186. 

(A)  See  HaU,  V.-C,  Padwxch  y.  Seott^ 
2  0.  D.  743 ;  46  L.  J.  C.  360. 

(i)  Macdonald  v.  Caringiony  4  C.  P.  D. 
28;  48  L.  J.  C.  P.  179. 

{))  Bailry  v.  Finch,  L.  R.  7  Q.  B.  34  ; 
41  L.  J.  Q.  B.  83;  Taylor  v.  Taylor, 
L.  R.  20  Eq.  165  ;  44  L.  J.  C.  718  ; 
Ex  p.  Morier,  12  C.  D.  491 ;  49  L.  J. 
B.  9. 

{k)  Campbell  t.  Graham,  1  Russ.  &  M. 
463 ;  Re  lyalson,  (1896)  1  Ch.  926  ;  66 
L.  J.  C.  663.  See  Re  Rinns,  (1896)  2 
Ch.  684  ;  66  L.  J.  C.  830. 

(/)  Freeman  y.  Ltmuu^  9  Hare,  113 ; 


20  L.  J.  C.  664 ;  Middleion  y.  Folhek; 
L.  R.  20  Eq.  29  ;  44  L.  J.  C.  584. 

(m)  See  Re  Knap^nan,  18  C.  D.  300  ; 
60  L.  J.  C.  629  ;  Re  Akerman,  (1891)  3 
Ch.  212  ;  61  L.  J.  C.  34.  See  Re  Goy 
^  Co.,  (1900)  2  Ch.  149  ;  69  L.  J.  C.  481. 
See  ante,  p.  699. 

(«)  Ballard  y.  Marfden,  14  C.  D.  374  ; 
49  L.  J.  C.  614. 

(o)  Cherry  v.  Boultbee,  4  My.  &  Cr. 
442;  9  L.  J.  C.  118;  Re  liofigson,  9 
C.  D.  673;  48  L.  J.  C.  62.  »ee  Re 
Binm,  (1896)  2  Ch.  684  ;  66  L.  J.  C. 
830. 

(p)  Re  Orpm,  16  C.  D.  202  ;  60  L.  J. 
C.  26. 
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PabtIV. 

Set-off  in 
bankruptoj. 


Parties  to 
oxedits. 


Notice  of 
b&nkruptcj. 


By  the  Bankruptcy  Act,  1883,  s.  38  (repeating  previous  enaot- 
ments    to  the   same   effect),   "  where   there   have   heen  mutual 
credits,  mutual  dehts,  or  other  mutual  dealings  hetween  a  debtor 
against  whom  a  receiving  order  shall  have  been  made  under  this 
Act  and  any  other  person  proving  or  claiming  to  prove  a  debt 
under  such  receiving  order,  an  account  shall  be  taken  of  what  is 
due  from  the  one  party  to  the  other  in  respect  of  such  mutual 
dealings,  and  the  sum  due  from  the  one  party  shall  be  set  off 
against  any  sum   due  from  the  other  party,  and  the  balance 
of  the  account  and  no  more  shall  be  claimed  or  paid  on  either 
side  respectively;  but  a  person  shall  not  be  entitled  under  this 
section  to  claim  the  benefit  of  any  set-off  against  the  property 
of  a  debtor  in  any  case  where  he  had  at  the  time  of  giving  credit 
to  the  debtor  notice  of  an  act  of  bankruptcy  committed  by  the 
debtor  and  available  against  him." — By  the  Judicature  Act,  1875, 
B.  10,  the  section  is  to  be  applied  in  the  administration  of  insolvent 
estates  of  deceased  persons  (q) ;  and  in  the  winding-up  of  insolvent 
companies  (;-)•      Before  the  section  can  be  applied  it  is  essential 
that  there  should  have  been  mutuality  of  dealing  between  the 
parties  (s).     But  the  section  overrides  any  agreement  to  the  con- 
trary which  may  be  existing  between  the  parties  {t).     The  section 
discharges  the  debts  and  credits  in  the  course  of  administration, 
leaving  the  balance  only  payable ;  but  it  is  also  available  as  a  plea 
of  set-off  in  an  action  by  the  trustee  of  the  bankrupt  (u).     And  a 
transferee  of  the  bankrupt  estate  takes  it  subject  to  such  set-off  in 
account  (.r). — The  section  applies  between  parties  in  their  mutual 
rights :  it  is  not  applicable  where  either  party  claims  as  trustee  for 
another  (i/) ;  nor  is  it  applicable  in  the  case  of  dealing  with  an 
agent  as  apparent  owner,  as  against  the  claim  of  the  principal  (s) ; 
nor  to  mutual  debts  with  joint  parties  one  of  whom  becomes  bank- 
rupt (a). — The  credit  must  be  given  before  notice  of  an  act  of 
bankruptcy,  by  the  express  terms  of  the  proviso  of  the  section  as  to 


{q)  See  He  Smithy  22  C.  D.  686 ;  52 
L.  J.  C.  411  ;  JFatkim  r,  Lituhay,  67 
L.  J.  Q.  B.  362. 

(r)  See  Mersey  Steel  Co.  v.  Kaylor^  9 
Ap.  Ca.  434 ;  53  L.  J.  C.  497  ;  Eberle 
Hotel  Co,  ▼.  Jonas,  18  Q.  B.  D.  459 ;  56 
L.  J.  Q.  B.  278. 

(«)  Re  Mid' Kent  Factory,  (1896)  1  Ch. 
667  ;  66  L.  J.  C.  250.  See  Exp.  Lewis, 
(1896)  1  Q.  B.  219;  65  L.  J.  Q.  B.  144. 

(t)  Exp,  Jackson,  6  C.  D.  350. 


(m)  Peat  r.  Jones,  8  Q.  B.  D.  147 ;  61 
L.  J.  Q.  B.  128. 

(;r)  West  v.  Baker,  1  Ex.  D.  44  ;  46 
L.  J.  Ex.  113. 

(y)  De  Mattos  y.  Saunders,  L.  R.  7 
C.  P.  670. 

(z)  Turner  v.  Thomas,  L.  R.  6  C.  P. 
610 ;  40  L.  J.  C.  P.  271  ;  Ex  p,  Ray,  7 
C.  D.  70 ;  47  L.  J.  B.  86. 

{a)  A'ew  Quebrada  Co.  v.  Carr,  L.  R. 
4  0.  P.  661 ;  88  L.  J.  0.  P.  283. 
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credits  giyen  to  the  bankrupt,  and  by  necessary  implication  as  to    Chap.  XII. 
credits  received  from  the  bankrupt  (6).     Credits  given  or  mutual 
dealings  after  the  date  of  the  receiving  order  are  not  available  for 
set-off  within  the  section  (c). 

The  section  applies  to  any  claims  arising  out  of  mutual  credits  Credits  and 
or  dealings  which  become  capable  of  set-off :   as  a  claim  for  the  ^^^^ble 
price  of  goods  sold  upon  a  credit  which  has  not  expired  before  the  to  set-off. 
bankruptcy  (d) ;  or  a  claim  for  not  accepting  a  bill  in  payment  for 
goods  sold  (e) ;  or  claims  upon  the  acceptance  or  indorsement  of 
bills  which  are  running  at  the  time  of  the  bankruptcy,  and  which 
are  then  in  the  hands  of  the  parties,  or  which  they  have  been  com- 
pelled to  take  up  since  {/) ;  but  bills  accepted  or  indorsed  since  the 
bankruptcy  cannot  be  set  off  (g).     The  acceptance  or  indorsement 
of  an  accommodation  bill  is  a  credit  which  may  be  set  off,  when 
the  party  has  been  compelled  to  pay  the  holder  after  the  bank- 
ruptcy (h).     The  notes  of  a  banker  may  be  brought  into  account 
against  him  in  his  bankruptcy  ;  provided  they  were  taken  without 
notice  of  an  act  of  bankruptcy,  and  though  \^'ith  notice  that  he  had 
stopped  payment  (/). — ^A  mere  deposit  or  possession  of  property  is  Depositor 
not  a  credit  or  dealing  within  the  statute  ;  nor  does  a  mere  balance  ^^^jj^*^  ^' 
of  mutual  credit  give  the  creditor  a  lien  upon  property  of  the 
debtor  which  is  in  the  possession  of  the  creditor  at  the  time  of  the 
bankruptcy  (A-).     But  the  set-off  of  mutual  credits,  leaving  the 
balance  only  payable,  discharges  the  debts  to  that  extent,  and  there- 
fore discharges  to  the    same  extent  any  lien  or  charge  upon 
property  (/).    A  deposit  of  goods  or  securitieB  with  authority  to 
convert  them  into  money  for  the  use  of  the  owner  gives  a  credit  to 
the  agent  as  to  money  received  under  it  before  notice  of  an  act  of 
bankruptcy ;  and  notice  of  the  bankruptcy  revokes  the  authority. 


(^  Elliott  V.  Turquand,  7  Ap.  Ca.  79 ; 
61  Ij.  J.  P.  0.  1. 

(e)  Ex  p.  Beid,  14  Q.  B.  D.  963 ;  64 
L.  J.  Q.  B.  342  ;  Ex  p,  Mant,  (1900)  1 
Q.  B.  646 ;  69  L.  J.  Q.  B.  207.  See 
Elgood  y.  Harris,  (1896)  2  Q.  B.  491 ; 
66  L.  J.  Q.  B.  63. 

(rf)  Atkinson  v.  Elliott,  7  T.  R.  378. 

{e)  Gibson  v.  Bell,  1  Bing.  N.  C.  743 ; 
2  L.  J.  C.  P.  242. 

(/)  Collins  V.  Jones,  10  B.  &  C.  777 ; 
AUagerY,  Currie,  12  M.  &  W.  761  ;  13 
L.  J.  Ex.  203. 

is)  Ex  p,  Rydsr,  L.  B.  6  Ch.  413 ;  40 
L.  w . B.  63. 


(A)  RusseU  V.  BeU,  8  M.  &  W.  277 ; 
BUtleston  v.  Tinmis,  1  C.  B.  889. 

(i)  Hawkins  y.  Whitten,  10  B.  &  C. 
217;  Fwrster  ▼.  Wilson,  12  M.  &  "W. 
191  ;  13  L.  J.  Ex.  209. 

[k)  Rose  V.  Hart,  8  Tannt.  499;  2 
Sm.  L.  C.  301 ;  Ex  p.  Bolland,  8  C.  D. 
226  ;  47  L.  J.  B.  62 ;  Ebsrle's  Hotel  Co. 
T.  Jonas,  18  Q.  B.  D.  459;  66  L.  J. 
Q.  B.  278. 

(/)  Ex  p,  Bamett,  L.  R.  9  Ch.  293  ; 
43  L.  J.  B.  87.  See  Maefarlane  t. 
Norris,  2  B.  &  S.  783 ;  81  L.  J.  Q.  B, 
246. 
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Pabt  IV.  if  it  is  revocable  (m) ;  but  if  there  was  no  power  to  convert  into 
money  at  the  time  of  the  bankruptcy,  there  is  no  credit  given  as  to 
the  property  within  the  Act  (n).  Upon  this  principle  a  policy  of 
insurance  is  not  a  credit  or  dealing  with  the  insurance  company 
which  can  be  set  off  before  the  sum  insured  falls  due ;  and  upon 
liquidation  of  the  company  the  then  value  of  the  policy  cannot  be 
set  off  against  a  claim  against  the  policy  holder  for  advances 
made  upon  the  policy  (o).  The  tenancy  of  a  house  is  a  credit 
or  dealing  within  the  section  in  respect  of  rent  accruing  due, 
which  may  be  set  off  in  account  in  the  bankruptcy  of  the 
landlord  or  of  the  tenant  (jo).  The  trustee  of  a  bankrupt 
tenant  having  accepted  the  tenancy  for  the  benefit  of  the 
creditors  becomes  personally  liable  and  entitled,  as  assignee  of 
the  tenancy ;  and  upon  the  termination  of  the  tenancy  by  notice 
to  quit  the  landlord  cannot  set  off  rent  accrued  before  the  bank- 
ruptcy against  the  claims  of  the  trustee  as  outgoing  tenant,  because 
Unliquidated  they  are  not  mutual  credits  or  dealings  (q). — ^A  tenant  having  a 
claim  for  unliquidated  damages  upon  an  agreement  of  his  landlord 
to  put  the  demised  premises  in  repair  was  held  entitled  in  the 
bankruptcy  of  the  landlord  to  set  it  off  against  rent  accru- 
ing due(r).  And  in  an  action  by  the  trustee  of  a  bankrupt 
for  the  price  of  goods  sold,  the  buyer  may  set  off  a  claim  for 
damages  for  defects  and  delay  in  delivery  of  the  goods  («)  ;  or  a 
claim  for  damages  for  fraudulent  misrepresentation  of  the  seller 
which  induced  the  sale  {t). 


Set-off  with 
oompanies. 


In  actions  by  or  against  public  companies,  so  long  as  they  are 
carrying  on  buisness,  set-off  or  counterclaim  may  be  pleaded 
according  to  the  same  rules  as  in  actions  by  or  against  private  per- 
sons ;  whether  the  party  sued  or  suing  is  a  shareholder  or  not,  and 
whether  he  is  charged  with  calls  upon  shares  or  other  debts  {u), — 


(m)  Fer  eur.  Rose  t.  Sartj  supra  ; 
Naoroji  v.  Bk,  of  India,  L.  R,  3  0.  P. 
444  ;  37  L.  J.  0.  P.  221  :  Elliott  v. 
Turquand,  7  Ap«  Ca.  79  ;  61  L.  J. 
P.  0.  1. 

(n)  Younff  v.  Bk.  of  Bengal,  1  Moore, 
P.  C.  160  ;  12  E.  R.  771 ;  Mtl^  y. 
Gurney,  L.  R.  4  C.  P.  714  ;  38  L.  J. 
C.  P.  357. 

(o)  JSxp,  Price,  L.  R.  10  Ch.  648. 

(p)  Booth  y.  Hutchinson,  L.  R.  16  Eq. 
30  ;  42  L.  J.  C.  492. 


{q)  Alhway  y.  Steers,  10  Q.  B.  D. 
22  ;  62  L.  J.  Q.  B.  38.  See  Ex  p, 
Hastings,  62  L.  J.  Q.  B.  628. 

(r)  Booth  y.  Hutchinson,  supra, 

(»i  Peat  y.  Jones,  8  Q.  B.  D.  147 ;  61 
L.  J.  Q.  B.  128;  Mersey  Steel  Co.  y. 
Nayhr,  9  Ap.  Ca.  434 ;  63  L.  J.  0.  697 ; 
Zee  and  Chapman's  case,  30  C.  D.  216 ; 
64  L.  J.  C.  460. 

(0  Jack  V.  Kipping,  9  Q.  B.  D.  118 ; 
61  L..  J.  Q.  B.  463. 

(uj  Jessel,  M.  R.,  Bamett^s  ease,  L.  R. 
19  Eq.  460  ;  44  L.  J.  C.  233. 
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Upon  tlie  winding-up  of  a  company,  whether  by  order  of  the  court  Chap.  XII. 
or  by  voluntary  resolution,  a  liquidator  is  appointed  to  carry  on  the  Set-off  in 
business  for  the  purpose  of  winding  it  up  and  distributing  the  winding-up. 
assets  in  payment  of  creditors  ;  consequently  debts  afterwards  in- 
curred by  or  against  the  liquidator  cannot  be  set  off  against  debts 
due  to  or  from  the  company  before  the  winding-up,  because  they 
are  not  in  mutual  rights  (x).  But  in  an  action  by  the  liquidator 
for  debts  due  to  the  company  before  winding  up,  debts  due  from  the 
company  before  winding  up  may  be  set  oflf,  as  in  bankruptcy  (y). 
And  by  the  Judicature  Act,  1875,  s.  10,  the  mutual  credit 
clause  of  the  Bankruptcy  Act  is  imported  in  the  winding-up 
of  insolvent  companies  (z). — The  case  of  a  contributory  in  the  Set-offwlth 
winding-up  is  regulated  by  the  Companies  Act,  1862,  s.  101,  jontribu- 
which  provides  that  the  court  may  make  an  order  on  any 
contributory  for  the  payment  of  any  moneys  due  from  him, 
exclusive  of  calls  ;  and  it  may,  "  in  making  such  order,  when  the 
company  is  not  limited,  allow  to  such  contributory  by  way  of  set- 
oflF  any  moneys  due  to  him  from  the  company  on  any  independent 
dealing  or  contract  with  the  company,  but  not  any  moneys  due 
to  him  as  a  member  of  the  company  in  respect  of  any  dividend  or 
profit :  provided  that  when  all  the  creditors  of  any  company  are 
paid  in  full,  any  moneys  due  to  any  contributory  from  the  com- 
pany may  be  set  oflF  against  any  subsequent  call  or  calls."  Until 
all  the  creditors  are  paid  in  fall  a  contributory  can  claim  no  set-off 
against  calls  upon  shares,  which  must  be  paid  in  full  before  he  can 
claim  a  dividend  with  the  other  creditors  (a).  And  any  agreement 
to  the  contrary  is  inoperative  in  the  windiug-up  as  against  the 
creditors  (6).  This  rule  applies  to  calls  made  before  the  order  for 
winding  up  (c).  It  applies  whether  the  winding-up  is  voluntary  or 
not  (d) ;  and  whether  the  company  is  limited  or  unlimited  (e) ;  and 
under  the  same  rule  there  can  be  no  counterclaim  by  a  contributory 


(x)  JU  TFhitehouse,  9  C.  D.  595  ;  47 
L.  J.  C.  801 ;  OilVt  case,  12  C.  D.  755 ; 
48  L.  J.  C.  774  ;  Inee  Hall  Co.  v.  Douglas 
Co.,  8  Q.  B.  D.  179 ;  61  L.  J.  Q.  B. 
238. 

(y)  See  ante,  p.  724. 

(z)  See  ante,  p.  725 ;  Mertey  Steel  Co, 
T.  Naylor,  9  Ap.  Ca.  434  ;  53  L.  J.  C. 
497  ;  Se  Auriferoui  FropertieSy  Lim. 
(No.  1),  (1898)  1  Ch.  691 ;  67  L.  J.  0. 
367. 

(a)  OrUteWt  case,  L.  B.  1  Ch.  536 ; 
35  L.  J.  C.  754 ;  Miller's  case,  54  L.  J. 


C.  227  ;  Be  Auriferous  Properties,  Lim. 
(No.  2),  (1898)  2  Ch.  428  ;  67  L.  J.  C. 
574.  See  Gibbs  and  JFest*s  case,  L.  R. 
10  Eq.  312  ;  39  L.  J.  C.  667. 

{b)  Black's  case,  L.  R.  8  Ch.  254 ;  42 
L.  J.  C.  404. 

{c)  Bamett's  case,  L.  R.  19  Eq.  449 ; 
44  L.  J.  C.  233. 

(d)  Be  Whitehouse,  9  C.  D.  595 ;  47 
L.  J.  C.  801  ;  Holy  v.  Birch,  59  L.  J. 
Q.  B.  247. 

{e)  Exp,  Branwhite,  48  L.  J.  C.  463. 
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Past  IV.  in  an  action  for  calla  (/).  An  assignee  from  the  contributory  of 
debentures  or  debts  of  the  company  taking  them  after  the  order 
for  winding  up  is  in  the  same  position,  and  cannot  prove  against 
the  assets  until  all  calls  on  the  assignor  are  paid  (g). 

(/)  Oovemmmi  Semriiy  Inv,  Co.  ▼.       £q.  226 ;  38  L.  J.  C.  616.    See  £x  p. 

^^'  e4i;JRsLee  and  Chapman,  30  C.  D.  216 ; 

iff)  Ex  p,  Afaekmzie,  L.  R.  7  Eq.  240 ;       54  l.  J.  0.  460  ;  Re  Ooy  ^  Co.,  (1900) 

38  L.  J.  C.  199  ;  Exp.  Jamea,  L.  R.  8      2  Ch.  149  ;  69  L.  J.  C.  481. 
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BeoeiTing  order— oompositioii  or  arrangement— adjudication  of 
bankmptcj 729 

Order  of  discharge — ^pleading  order  of  diBcharge 730 

Debts  and  liabilities  provable— conting^t  liabilities — liabilities 
on  bills  of  exchange — for  calls  on  shares 731 

Liabilities  for  unliquidated  damages — for  money  obtained  by 
wrong — debts  incurred  bj  fraud — preferential  debts— distress 
for  rent    , 734 

Liability  of  co-debtor  or  surety  of  bankrupt — right  of  surety  to 
dividend 736 

Foreign  debts — foreign  bankruptcy  737 

The  discharge  of  debts  and  liabilities  in  bankruptcy  is  now  regu- 
lated by  the  Bankruptcy  Act,  1883  (amended  by  the  Bankruptcy 
Act,  1890),  which  enacts  as  follows : — Sect.  5,  "  The  court  may  on  Beoeivin 
a  bankruptcy  petition  being  presented  either  by  a  creditor  or  by  ^"^®'- 
the  debtor  make  an  order,  in  this  Act  called  a  receiving  order,  for 
the  protection  of  the  estate."  Sect.  9  (1),  "On  the  making  of  a 
receiving  order  an  official  receiver  shall  be  thereby  constituted 
receiver  of  the  property  of  the  debtor ;  and  thereafter  no  creditor 
in  respect  of  any  debt  provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person  of  the  debtor,  or  shall  com- 
mence any  action  or  other  legal  proceeding,  unless  with  the  leave 
of  the  court " :  (2)  "  But  this  section  shall  not  affect  the  power  of 
any  secured  creditor  to  realise  or  otherwise  deal  with  his  security." 
And,  sect.  10  (2),  "  The  court  may  at  any  time  after  the  presenta- 
tion of  a  bankruptcy  petition  stay  any  action,  execution,  or  other 
legal  process  against  the  property  or  person  of  the  debtor." 

Sect.  18.  The  creditors  may,  by  a  majority  in  number  repre-  Composition 
senting  three-fourths  in  value  of  all  the  creditors  who  have  proved,  ^  a"w^ar«- 
accept  a  composition  or  scheme  of   arrangement,  subject  to  the 
approval  of  the  court ;  which  shall  be  binding  on  all  the  creditors 
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PaetIV. 

Adjadioation 
of  bank- 
ruptcy. 


as  to  any  debts  due  to  them  from  the  debtor  and  provable  in 
bankruptcy. — Sect.  20.  In  default  of  any  such  composition  or 
scheme,  "  the  court  shall  adjudge  the  debtor  bankrupt ;  and  there- 
upon the  property  of  the  debtor  shall  become  divisible  among  his 
creditors  and  shall  vest  in  a  trustee."  By  sect.  21,  provision  is 
made  for  the  appointment  of  some  fit  person  to  fill  the  office  of 
trustee  of  the  property  of  the  bankrupt ;  in  whom  by  sect.  54  the 
property  of  the  bankrupt  shall  vest  on  appointment. 


Order  of 
discharge. 


Pleading 
order  of 
discharge. 


Sect.  28  (1),  "A  bankrupt  may  at  any  time  after  being  ad- 
judged bankrupt  apply  to  the  court  for  an  order  of  discharge  " ; 
which  the  court,  upon  consideration  of  the  bankrupt's  conduct  cuid 
affairs,  may  grant  or  refuse  absolutely,  or  suspend  for  a  specified 
time,  or  grant  subject  to  conditions  with  respect  to  future  earnings 
or  income  or  property  of  the  bankrupt.  Sect.  28  (2),  "An  order 
of  discharge  shall  release  the  bankrupt  from  all  other  debts  prov- 
able in  bankruptcy  "  ;  except  those  specified  in  the  section,  namely, 
debts  on  recognizance,  debts  chargeable  at  the  suit  of  the  crown  or 
the  public  revenue,  or  on  bail  bonds ;  and  "  an  oixier  of  discharge 
shall  not  release  the  bankrupt  from  any  debt  or  Kability  incurred 
by  means  of  any  fraud  or  fraudulent  breach  of  trust  to  which  he 
was  a  party,  nor  from  any  debt  or  liability  whereof  he  has  obtained 
forbearance  by  any  fraud  to  which  he  was  a  party."  By  the  Act, 
1890,  s.  10,  "  an  order  of  discharge  shall  not  release  the  bankrupt 
from  any  liability  under  a  judgment  against  him  in  an  action  for 
seduction,  or  under  an  affiliation  order,  or  as  a  co-respondent  in  a 
matrimonial  cause." — Sect.  30  (3),  "An  order  of  discharge  shall 
be  conclusive  evidence  of  the  bankruptcy  and  of  the  validity  of  the 
proceedings  therein,  and  in  any  proceedings  that  may  be  instituted 
against  a  bankrupt  who  has  obtained  an  order  of  discharge  in 
respect  of  any  debt  from  which  he  is  released  by  the  order,  the 
bankrupt  may  plead  that  the  cause  of  action  occurred  before  his 
discharge,  and  may  give  this  Act  and  the  special  matter  in  evi- 
dence."— ^An  order  of  discharge  xmder  the  Act,  if  pleaded,  is  con- 
clusive in  an  action  by  a  creditor  for  a  provable  debt ;  though  the 
creditor  had  no  notice  of  the  bankruptcy  proceedings  (a)  ;  and 
though  his  name  was  fraudulently  omitted  by  the  debtor  from  the 


(a)  Heather  v.   Webby  2  0.  P.  D.  1 ;  46  L.  J.  0.  P.  89.    See  Zeicit  r.  Leonard, 
6  £z.  D.  166 ;  49  L.  J.  Ex.  308. 
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list  of  creditors  (ft) ;  the  only  remedy  in  such  cases  being  to  apply  chap.  xm. 
to  the  court  to  rescind  the  order.     If  the  order  of  discharge  is  not 
pleaded  in  an  action,  and  judgment  consequently  obtained  against 
the  debtor,  it  cannot  afterwards  be  pleaded  in  bar  to  an  action  or 
execution  upon  the  judgment  {c). 

The  debts  provable  in  bankruptcy,  which  are  released  by  an  Debts  and 
order  of  discharge  under  sect.  30,  and  which  are  bound  by  a  com-  proyaS^ 
position  under  sect.  18  (e/),  are  further  defined  in  sect.  37,  as  fol- 
lows :  (1)  '^  Demands  in  the  nature  of  imliquidated  damages  arising 
otherwise  than  by  reason  of  a  contract  or  promise  shall  not  be  prov- 
able in  bankruptcy."  (2)  "A  person  having  notice  of  any  act  of 
bankruptcy  available  for  adjudication  against  the  debtor  (e)  shall 
not  prove  for  any  debt  or  liability  contracted  by  the  bankrupt  sub- 
sequently to  the  date  of  his  so  having  notice."  (3)  "  Save  as 
aforesaid  all  debts  and  liabilities,  present  or  future,  certain  or  con- 
tingent, to  which  the  debtor  is  subject  at  the  date  of  the  receiving 
order,  or  to  which  he  may  become  subject  before  his  discharge  by 
reason  of  any  obligation  incurred  before  the  date  of  the  receiving 
order,  shall  be  deemed  to  be  debts  provable  in  bankruptcy"  (/). 
(4)  "  An  estimate  shall  be  made  by  the  trustee  of  the  value  of  any  Estimate  of 
debt  or  liability  provable  as  aforesaid,  which  by  reason  of  its  **  ^^' 
being  subject  to  any  contingency  or  contingencies,  or  for  any  other 
reason,  does  not  bear  a  certain  value."  (5)  "Any  person 
aggrieved  by  any  estimate  made  by  the  trustee  may  appeal 
to  the  court."  (6)  "  If  in  the  opinion  of  the  court,  the  value  of 
the  debt  or  liability  is  incapable  of  being  fairly  estimated,  the  court 
may  make  an  order  to  that  effect,  and  thereupon  the  debt  or 
liability  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  a  debt 
not  provable  in  bankruptcy."  (7)  "  If  in  the  opinion  of  the  court 
the  value  of  the  debt  or  liability  is  capable  of  being  fairly  esti- 
mated," the  court  may  direct  the  value  to  be  assessed  and  the  mode 
of  assessment,  "  and  the  amount  of  the  value  when  assessed  shall 


{h)  Elmslie  v.  Curru',  4  Q.  B.  D.  295 ;  (e)  See  £x  p,  Crotbie,  7  C.  D.  123  ;  47 

48    L.   J.   Q.   B.    462;     Wadsworth  v.  L.  J.  C.   19;  Soody,  Kewby,  21  C.  D. 

Fichks,  5  Q.  B.  D.  470  ;  49  L.  J.  Q.  B.  606  ;    62    L.   J.   C.    204  ;    Btickwell  v. 

464.  Norman,  (1898)  1  Q.  B.  622 ;  67  L.  J. 

Ic)  Todd  Y.  Maxfield,  6  B.  &  G.  106 ;  Q.  B.  435. 


mUB  Y  McHenry    L.  B.  6  0.  P.  236  ;  ^^j  ^^^^  ^  Deerhunt,  (1895)  1  Q.  B. 

{d)  Flint  V.  Barnard,  22  Q.  B.  D.  90 ;       853 ;  64  L.  J.  Q.  B.  430 ;  Kerr  t.  Kerr, 
58  L.  J.  Q.  B.  53.  (1897)  2  Q.  B.  439 ;  66  L.  J.  Q.  B.  838. 
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Past  IV.  be  deemed  to  be  a  debt  provable  in  bankruptcy." — ^By  Sched.  2, 
r.  21,  future  debts  may  be  proved  as  if  payable  presently  "deduct- 
iug  thereout  a  rebate  of  interest  at  the  rate  of  five  per  cent,  per 
annimi  computed  from  the  declaration  of  a  dividend  to  the  time 
when  the  debt  would  have  become  payable  "  (g).  (8)  "  Liability 
shall  for  the  purposes  of  this  Act  include  any  compensation  for 
work  or  labour  done,  any  obligation  or  possibility  of  an  obligation 
to  pay  money  or  money's  worth  on  the  breach  of  any  express  or 
implied  covenant,  contract,  agreement  or  undertaking,  whether  the 
breach  does  or  does  not  occur,  or  is  or  is  not  likely  to  occur  or 
capable  of  occurring  before  the  discharge  of  the  debtor ;  and  gene- 
rally it  shall  include  any  express  or  implied  engagement,  agreement 
or  undertaking  to  pay,  or  capable  of  resulting  in  the  payment  of 
money  or  money's  worth,  whether  the  payment  is,  as  respects 
amount,  fixed  or  unliquidated ;  as  respects  time  present  or  future, 
certain  or  dependent  on  any  one  contingency  or  on  two  or  more 
contiugencies ;  as  to  mode  of  valuation  capable  of  being  ascertained 
by  fixed  rules  or  assessable  only  by  a  jury,  or  as  matter  of  opinion." 

Under  the  above  provisions  a  contingent  debt  or  liability  is 
deemed  to  be  provable  and  is  released  by  an  order  of  discharge ; 
unless  an  order  of  the  court  is  obtained  that  it  is  incapable  of  being 
fairly  estimated  (A).  And  the  estimated  value  of  a  contingent 
liability  assessed  or  accepted  by  the  trustee  for  proof  is  conclusive 
of  the  amount  provable ;  as  the  estimate  of  a  life  annuity,  though 
it  exceeded  the  actual  value  as  afterwards  ascertained  by  the  death 
of  the  annuitant  (t).  But  if  the  contingency  happens  before  such 
estimate  is  made  the  provable  value  is  fixed  by  the  event ;  as  in  the 
case  of  an  annuity,  upon  the  death  of  the  annuitant  the  sum  provable 
is  limited  to  the  payments  accrued  due  at  the  death  {j).  So  the 
liability  upon  a  fire  poUcy  was  ascertained  by  a  loss  happening 
after  the  order  for  winding  up  the  company  (k).  And  the  liability 
on  a  covenant  to  pay  the  premiums  of  a  life  policy,  upon  the  death 
Contingendes  happening,  was  limited  to  the  premiimis  then  paid  (/). — The  con- 
proTable.  tingent  liabilities  in  the  following  cases  have  been  held  to  be 
provable :  an  annuity  to  a  widow  during  widowhood,  which  was 


Contingent 
liabilitiee. 


(a)  Ex  p.  Ador,  (1891)  2  Q.  B.  674 ; 
61  L.  J.  Q.  B.  16.  See  JEx p.  Farquhar, 
(1896)  2  Ch.  320 :  66  L.  J.  C.  687. 

(A)  Hardy  v.  FothergiU,  13  Ap.  Ca. 
361 ;  68  L.  J.  Q.  B.  44. 

(i)  Ex  p.  Bates,   11   C.   D.   914;  48 


L.J.  C.  113. 

(j)  Exp,  Pritehard,  26  Q.  B.  D.  629; 
69  L.  J.  Q.  B.  403. 

{k)  MaefarlaneU  elaintf  17  CD.  837 ; 
60  L.  J.  0.  763. 

(/)  Exp.  Wardley,  6  C.  D.  790. 
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referred  to  an  actuary  for  yaluation  (m) ;  a  covenant  in  a  separation  Chap.  xill. 
deed  to  pay  an  annuity  to  the  wife,  subject  to  the  contingencies  of 
her  not  living  a  chaste  life,  and  of  a  return  to  cohabitation,  and  of 
the  marriage  being  dissolved,  which  was  referred  to  a  jury  to  find 
the  value  (») ;  damages  obtained  by  the  petitioner  in  the  Divorce 
Court  (o)  ;  a  covenant  for  the  payment  of  money  out  of  the  estate 
of  the  covenantor  after  his  death  (jt?)  ;  a  joint  and  several  cove- 
nant of  principal  and  surety  to  pay  a  sum  of  money  in  certain 
future  instalments,  in  the  bankruptcy  of  the  surety  {q)  ;  the 
contingent  liability  of  the  debtor  to  a  surety  for  his  debt,  as 
the  liability  of  the  acceptor  to  the  drawer  on  an  outstanding 
bill  (r) ;  the  contingent  liability  of  co-sureties  for  contribution, 
in  the  bankruptcy  of  one  of  the  sureties  (s)  ;  the  indemnity 
impliedly  given  by  the  assignee  to  the  assignor  of  a  lease  against 
breaches  of  the  covenants  of  the  lease  {t) ;  an  assignment  of  after 
to  be  acquired  property  as  security  for  a  debt,  which  operates  in 
law  merely  as  a  contract  to  assign  when  the  property  comes  into 
existence  {u) ;  the  liability  for  the  costs  of  an  action  after  verdict, 
though  before  taxation  and  before  signing  judgment  (v). — It  must  Contingencies 
be  borne  in  mind  that  the  category  of  "  debts  provable  *'  has  been  estimatiOTi? 
gradually  enlarged,  and  the  following  cases  in  which  contingent 
liabilities  have  been  held  incapable  of  being  estimated  must  be 
read  with  caution  (x) : — ^a  covenant  not  to  revoke  a  will  (y) ;  an 
undertaking  to  transfer  a  certain  amount  of  consols  at  a  future  date 
or  contingency,  by  reason  of  the  uncertainty  of  value  (a) ;  a  cove- 
nant by  a  husband  to  assign  a  reversionary  interest  of  his  wife  in  a 
sum  of  consols,  such  liability  being  subject  to  the  contingencies  of 
the  wife  surviving  and  then  disagreeing  (a) ;  a  covenant  for  annual 
payments  to  a  person  so  long  as  he  conducted  a  business  with 


(m)  Sx  p.  BlakettKn-e,  5  C.  D.  372  ;  46 
L.  J.  B.  118. 

(n)  £xp,  Ncdl,  14  C.  D.  679. 

\o)  Ex  p,  BaU,  (1899)  2  Q.  B.  62 ;  68 
L.  J.  Q.  B.  660. 

(p)  Bamettr.  King,  (1891)  1  Ch.  4  ; 
60  L.  J.  C.  148. 

(g)  £x  p.  Bartcis,  6  D.  M.  &  G.  762 ; 
26  L.  J.  B.  10.  But  see  JFhit^  y. 
Corhettf  I  £.  &  E.  692  ;  28  L.  J.  Q.  B. 
228. 

(r)  Hooper  y.  Marshall^  L.  R.  5  C.  P. 
4 ;  39  L.  J.  C.  P.  14.  See  Saundert  v. 
But,  17  C.  B.  N.  S.  731 ;  34  L.  J.  C.  P. 
26. 

(«)  Adkim  y.  Farringtony  6  H.  &  N. 
(86  ;  29  L.  J.  Ex.  346.    See  mUf  p.  47. 


(0  Hardy  y.  Fothergill,  13  Ap.  Ca. 
351 ;  58  L.  J.  Q.  B.  44. 

(m)  Collyer  v.  naac9^  19  C.  D.  342  ;  61 
L.  J.  0.  14. 

(v)  Ex  p.  Peacock,  L.  R.  8  Ch.  682  ; 
42  L.  J.  B.  78.  See  Ex  p.  Muffle,  L.  R. 
8  Ch.  997  ;  42  L.  J.  B.  82  ;  Exp,  Lang, 
6  C.  D.  971. 

(x)  See  Ex  p.  Ador,  (1891)  2  Q.  B. 
674;  61  L.J.  Q.  B.  16. 

(y)  Rohinton  y.  Ommaneg,  23  C.  D. 
285  ;  62  L.  J.  C.  440. 

{z)  Cary  y.  Datcton,  L.  R.  4  Q.  B.  668  ; 
38  L.  J.  Q.  B.  300. 

(a)  Kent  y.  Thoma$,  L.  R.  6  Ex.  312  ; 
40  L.  J.  Ex.  186. 
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notes. 


Liabilit  7  of 
shareholder 
for  calls. 


success  (b) ;  the  liability  of  a  husband  to  pay  monthly  or  weekly 
alimony  under  a  order  of  the  Divorce  Court  (c)  ;  the  contingent 
liability  of  having  to  pay  costs  in  a  pending  action  (d)  ;  the 
liability  of  a  surety  upon  a  continuing  guarantee  for  goods  sup- 
plied to  a  third  party,  in  respect  of  future  supplies  (e). 

The  liabilities  on  bills  and  notes,  whether  of  maker  or  acceptor^ 
or  of  drawer  or  indorser,  are  provable  and  released  in  bank- 
ruptcy (/) ;  and  on  a  bill  or  note  payable  a  certain  time  after 
notice  (g),  A  creditor  holding  an  accommodation  acceptance  as 
security  for  a  debt  of  the  drawer  of  a  less  amount  may  prove  in 
the  bankruptcy  of  the  acceptor  for  the  full  amount  of  the  bill 
though  he  cannot  recover  dividends  to  a  greater  amount  than  the 
debt  secured  (A). 

The  liability  of  a  shareholder  in  a  company  in  respect  of  future 
calls  is  provable  whether  the  company  is  being  wound  up  or  not, 
the  former  rule,  introduced  by  sect.  76  of  the  Companies  Act,  1862, 
being  superseded  by  sect.  10  of  the  Judicature  Act,  1873  (t).  By 
the  Bankruptcy  Act,  1883,  s.  55,  a  bankrupt  may  be  discharged  of 
shares  in  companies  by  disclaimer  of  the  trustee ;  subject  to  the 
right  given  to  any  person  injured  by  the  disclaimer  to  prove  as  a 
creditor  of  the  bankrupt  to  the  extent  of  the  injury  (k). 


Liabilities 
for  un- 
liquidated 
damages. 


"  Demands  in  the  nature  of  unliquidated  damages  arising  other- 
wise than  by  reason  of  a  contract  or  promise  "  are  not  provable  in 
bankruptcy  {/).  The  court  has  no  jurisdiction  to  restrain  an 
action  against  a  bankrupt  for  such  claims ;  and  if  joined  in  an 
action  with  claims  for  provable  debts  and  liabilities  the  action  wiU 
be  restrained  as  to  the  latter  only  (m).  A  judgment  in  an  action 
of  tort  converts  the  liability  into  a  debt  which  is  provable  in  a  sub- 
sequent bankruptcy  of  the  debtor ;  but  a  judgment  in  such  action 
signed  after  the  bankruptcy,  though  upon  a  verdict  for  damages 


(*)  Brett  T.  Jackson,  L.  R.  4  C.  P. 
269  ;  38  L.  J.  C.  P.  139. 

(4  Linton  v.  Linton^  15  Q.  B.  D.  239 ; 
54  L.  J.  Q.  B.  629.  See  Kerr  v.  JTctt, 
(1897)  2  Q.  B.  439  ;  66  L.  J.  Q.  B.  838. 

{d)  Vint  V.  Hudspethy  30  C.  D.  24  ; 
54  L.  J.  C.  844. 

{e)  Boyd  v.  Robins,  6  C.  B.  N.  S.  697  ; 
28  L.  J.  C.  73.  See  WhiU  v.  Corbctt,  1 
E.  &  E.  692  ;  28  L.  J.  Q.  B.  228. 

(/)  Dwnam  ▼.  BaHy,  L.  B.  4  Q.  B. 
876  ;  38  L.  J.  Q.  B.  218. 


(^)  Clayton  v.  Ootling,  6  B.  &  C.  360. 
(A)  Ex  p.  Newton,  16  C.  D.  330 ;  60 
L.  J.  C.  484. 

(i)  Re  McMahon,  (1900)  1  Ch.  173  ;  69 
L.  J.  C.  142. 

ik)  Ex  p.  United  Ordnance  Co.,  (1899) 
2  Q.  B.  679 ;  68  L.  J.  Q.  B.  993. 

(/)  Sect.  37  ;  ante,  p.  731. 

(m)  Exp.  Baum,  L.  R.  9  Ch.  673;  44 
L.  J.  B.  25  ;  Exp.  Harold,  3  C.  D.  119 ; 
46L.  J.  B.  121. 
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obtained  before,  is  not  provable  (n) .     A  liability  in  the  nature  of   Chap.  xni. 
unliquidated  damages  arising  by  reason  of  a  contract  or  promise, 
was  first  made  assessable  in  bankruptcy,  and  the  amount  provable 
after  assessment,   by  the  express  enactment  of  the  Bankruptcy 
Act,  1861,  s.  153 ;  and  such  liability  is  now  provable  under  the 
general  terms  of  the  Act  of  1883  (o).     The  implied  indemnity  of 
a  tenant  against  a  distress  by  the  superior  landlord  was  held  not  to 
be  a  liability  "  by  reason  of  any  contract  or  promise  "  within  the 
Act,  1861,  s.   153,  and  therefore  not  provable  or  discharged  in 
bankruptcy  (/>). — Where  a  plaintiff  has  the  election  to  waive  the  Debts  for 
damages  for  a  wrong  independent  of  contract  and  claim  the  pro-  ™^^,j  -^^ 
oeeds  of  the  wrong  as  a  debt  for  money  received  for  his  use,  the  wrong, 
claim  in  the  form  of  a  debt  becomes  provable  (q)  ;  as  the  claim  of 
a  patentee,  who  waives  the  damages  for  an  infringement  of  his 
patent,  to  prove  for  an  account  of   profits  as  a  debt  in  bank- 
ruptcy (r). 

Debts  incurred  by  fraud  or  by  fraudulent  breach  of  trust  are  Debts 
expressly  exempted  from  the  effect  of  an  order  of  discharge  or  ij^J^  ^^ 
statutory  composition  in  bankruptcy ;  but  the  debts  are  provable 
for  a  dividend  («).  If  the  creditor  has  accepted  dividends  the 
debtor  remains  liable  only  for  the  unpaid  balance  of  the  debt ;  but 
if  no  dividends  have  been  paid  the  creditor  may  sue  for  the  whole 
debt,  and  the  debtor  having  pcdd  it  in  full  is  entitled  to  dividends 
upon  the  debt  in  place  of  the  creditor  (t).  The  court  will  not 
restrain  an  action  against  a  bankrupt  for  such  debt  (w) ;  but  will 
not  allow  judgment  to  be  enforced  until  he  has  obtained  his  dis- 
charge (x).  The  debt  of  a  firm  incurred  by  fraud  is  not  released 
by  the  bankruptcy  of  the  firm;  and  it  may  be  proved  against 
the  partners  jointly  and  severally,  though  it  was  incurred  by  the 
fraud  of  one  only  (y). 


(»)  jRobitmn  y.  Vale,  2  B.  &  0.  762 ; 
Sxp.  Brooke,  3  G.  D.  494. 

(o)  Ante  J  p.  731.  See  Sharland  r, 
Spenee,  L.  B.  2  C.  P.  466  ;  36  L.  J.  C.  P. 
230 ;  RoberUwi  v.  Gom,  L.  B.  2  £z.  396 ; 
86  L.  J.  Ex.  251. 

(p)  Johnson  y.  Skafie,  L.  B.  4  Q.  B. 
700 ;  38  L.  J.  Q.  B.  318. 

(g)  Parker  v.  Norton,  6  T.  B.  696. 
See  ante,  p.  63. 

(r)  JFaUon  r,  Edliday,  20  0.  D.  780  ; 
affirmed,  62  L.  J.  C.  643. 

(«)  See  ante,  p.  730 ;  Emma  Mining  Co, 
T.  Grant,  17  0.  D.  122 ;  50  L.  J.  0. 


449 ;  HaU  t.  Boustead,  8  Q.  B.  D.  463  ; 
61  L.  J.  Q.  B.  266;  Be  Croseley,  36 
0. D.  266. 

{t)  Ex  p.  Hemming,  13  C.  D.  163;  49 
L.  J.  B.  17. 

(w)  Ex  p.  Coker,  L.  B.  10  Ch.  652 ; 
44  L.  J.  B.  126  ;  Ex  p.  Hemming,  supra, 

{x)  Boss  V.  Gutteridge,  62  L.  J.  C.  280. 

(y)  Ex  p,  Adamson,  8  C.  D.  807 ;  47 
L.  J.  B.  103;  Cooper  v.  Prichard,  11 
Q.  B.  D.  351;  62  L.  J.  Q.  B.  626; 
Ex  p,  Sheppard,  19  Q.  B.  D.  84  ;  66 
L.  J.  Q.  B.  338. 
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Preferential  payments  in  bankruptcy  are  governed  by  tbe  Prefe- 
rential Payments  in  Bankruptcy  Act,  1888.  By  sect.  1  (1),  "  In 
the  distribution  of  the  property  of  a  bankrupt  there  shall  be  paid 
in  priority  to  all  other  debts : — (a)  All  parochial  or  other  local 
rates  and  all  assessed  taxes,  land  tax,  property  or  income  tax, 
within  the  limits  therein  prescribed  (z) ;  (b)  All  wages  or  salary  of 
any  clerk  or  servant  in  respect  of  services  rendered  during  four 
months  before  the  date  of  the  receiving  order  («),  not  exceeding 
fifty  pounds ;  (c)  All  wages  of  any  labourer  or  workman  not  ex- 
ceeding twenty-five  pounds  in  respect  of  services  rendered  during 
two  months  before  the  date  of  the  receiving  order,  (d)  The  fore- 
going debts  shall  rank  equally  between  themselves  and  shall  be 
paid  in  full,  unless  the  property  of  the  bankrupt  is  insufiicient ;  in 
which  case  they  shall  abate  in  equal  proportions  between  them- 
selves. *'  The  Preferential  Payments  in  Bankruptcy  Amendment 
Act,  1897,  gives  priority  to  certain  debtors  of  a  company  over 
debenture  holders  with  a  floating  security.  And  by  the  Act,  1883, 
B.  40,  subject  to  the  above  provisions  "  All  debts  proved  in 
the  bankruptcy  shall  be  paid  pari  pmsu,^' — By  the  Bank- 
ruptcy Act,  1883,  8.  42,  as  amended  by  the  Bankruptcy  Act, 
1890,  s.  28,  the  power  to  distrain  for  rent  upon  the  goods 
of  a  bankrupt  is  available  only  for  six  months'  rent  accrued 
due  prior  to  the  date  of  the  order  of  adjudication ;  with  the 
right  of  proving  under  the  bankruptcy  for  the  surplus  due. 
And  by  the  Preferential  Payments  in  Bankruptcy  Act,  1887, 
s.  1  (4),  the  preferential  debts  above  mentioned  are  made  a  first 
charge  on  the  goods  distrained  or  the  proceeds  of  sale  thereof. 


Liability  of 
00 -debtor  or 
surety  of 
bankrupt. 


By  the  Bankruptcy  Act,  1883,  s.  30  (4),  "  An  order  of  dischai^ 
shall  not  release  any  person  who  at  the  date  of  the  receiving  order 
was  a  partner  or  co-trustee  with  the  bankrupt  or  was  jointly  bound 
or  had  made  any  joint  contract  with  him,  or  any  person  who  was 
surety  or  in  the  nature  of  a  surety  for  him  "  (b).  This  provision 
applies  to  a  discharge  by  a  composition  or  scheme  of  arrangement 
under  sect.  18  (15) ;  the  discharge  in  such  cases  being  ejEEected  by 
operation  of  law(c).     But  if  a  creditor  agrees  to  a  composition 


{z)  Richards  v.  Xidd<'rfmmter  Ovei'seersy 
(18i*6)  2  Ch.  212 ;  66  L.  J.  C.  602  ;  Re 
Heywood,  (1897)  2  Ch.  693  ;  67  L.  J.  C. 
26. 

(a)  See  Ex  p.  Fox,  17  Q.  B.  D.  4  ;  66 
L.  J.  Q.  B.  288. 


{b)  See  Lloyd  v.  Dimmacl;  7  C.  D. 
398  ;  47  L.  J.  C.  398. 

(r)  Ex  p,  Jacobs,  L.  R.  10  Ch.  211  ; 
44  L.  J.  B.  34  ;  Simpsoti  v.  Henning, 
L.  B.  10  Q.  B.  406 ;  44  L.  J.  Q.  B. 
143. 
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independently  of  the  Act,  whereby  he  releases  the  debtor,  any  co-  CkAP.  Xlll. 
debtor  or  surety  for  the  same  debt  is  also  released ;  unless  the 
composition  contains  an  express  reservation  of  the  rights  of  the 
creditor  against  them  (<;?).  And  a  composition  deed  made  by 
agreement  independently  of  the  Act  purporting  to  release  the 
debtor  '*  in  like  manner  as  if  he  had  obtained  a  discharge  in  bank' 
ruptcy,"  was  construed  to  be  an  unqualified  release  without  any 
reserve  of  remedies,  and  therefore  it  released  co-debtors  and 
sureties  (e). 

Upon  the  bankruptcy  of  the  principal  debtor,  if  the  surety  is  Right  of 
made  to  pay  the  debt,  he  stands  in  the  place  of  the  creditor  to  ai^daid. 
claim  the  dividend  from  the  bankrupt's  estate  (/).  If  the  creditor 
proves  for  the  debt  and  receives  the  dividend,  the  surety  remains 
liable  for  the  unpaid  balance  of  the  debt ;  either  in  full,  or  to  the 
limit  to  which  he  has  guaranteed  the  debt(^).  If  the  surety 
has  guaranteed  part  only  of  a  larger  debt,  or  has  guaranteed 
credit  to  a  certain  amount  only  and  the  creditor  has  given  credit  to 
a  larger  amount,  the  surety  is  presumptively  entitled  to  the  divi- 
dend on  the  amount  guaranteed  in  reduction  of  his  liabiKty,  and 
the  creditor  cannot  claim  the  whole  dividend  on  account  of  the 
unguaranteed  balance  {h) ;  unless  he  has  expressly  stipulated  in 
the  guarantee  that  he  should  have  the  whole  dividend  besides  his 
recourse  to  the  surety  (*) .  In  such  cases  "  it  is  a  question  of  con- 
struction for  the  court  to  say  whether  the  intention  was  to 
guarantee  the  whole  debt  with  a  limitation  on  the  liability  of  the 
surety,  or  to  guarantee  a  part  of  the  debt  only  "  (A*).  The  creditor 
may  prove  the  whole  debt  in  the  bankruptcy  of  the  debtor,  though 
the  surety  holds  security  from  the  latter,  and  could  prove  only  for 
the  balance  of  the  debt  after  valuing  the  security  (/). 

An  order  of  discharge  in  bankruptcy  releases  all  foreign  debts  Foreign 
land  contracts  which  are  provable  from  any  remedy  in  the  courts 


(d)  See  ante,  p.  657. 
{e)  Cragoe  v.  Jones^  L.  B.  8  Ex.  81  ; 
42  L.  J.  Ex.  68. 


if)  See  anU,  p.  305. 
Qi)  Ellis  T.  Emmanue 
46  Li.  J.  Ex.  25  ;  Ex  p,  Natiotwl  Frov, 


EUia  T.  Emmanuel,  1  Ex.  D.  157  ; 


Bank,  17  G.  D.  98.  See  Ex  p.  Gilbey,  8 
C.  D.  248  ;  47  L.  J.  B.  49. 

(A)  Thornton  t.  McKewan,  1  H.  &  M. 
625  ;  32  L.  J.  C.  69  ;  Gray  v.  Seckham, 
L.  R.  7  Ch.  680  ;  42  L.  J.  C.  127. 

(t)  Midiani  Banking  Co»  ▼.  Chambert, 

L. 


L.  R.  4  Ch.  398 ;  38  L.  J.  C.  478  ;  Exp. 
National  Frov.  Bank,  supra.  See  Com- 
mercial Bank  of  Australia  v.  Official  As- 
signee, (1893)  A.  C.  181 ;  62  L.  J.  P.  0. 
61. 

(k)  Fer  etir.  Ellis  y.  Emmanuel,  1  Ex. 
D.  167  ;  46  L.  J.  Ex.  26. 

(/)  Midland  Bank  Co,  y.  Chambers, 
L.  R.  4  Ch.  398  ;  38  L.  J.  C.  478  ;  Exp. 
Braithwaite,  46  L.  J.  B.  109.  See  Exp, 
Cama,  L.  R.  9  Ch.  686  ;  43  L.  J.  C. 
683. 
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of  this  oountry  (m).  It  also  releases  provable  debts  from  any 
remedy  in  oourts  over  which  the  legislative  jurisdiction  extends  and 
over  which  it  purports  to  operate  as  it  primd  facte  does  in  Scotch, 
Irish  and  colonial  courts  (n).  And  the  bankruptcy  has  a  co-ex- 
tensive jurisdiction  in  transferring  the  properly  of  the  bankrupt  to 
the  trustee,  including  land  in  a  colony  so  far  as  it  is  transferable  by 
the  colonial  law  (o).  Accordingly  an  English  bankruptcy  has  been 
held  a  bar  to  an  action  in  a  Scotch  court  for  a  debt  contracted  in 
Scotland  (p) ;  and  to  an  action  in  the  Supreme  Court  of  Calcutta 
for  a  debt  contracted  in  that  jurisdiction  (q).  Where  an  English 
bankrupt,  having  been  sued  in  Canada  upon  a  Canadian  debt  and 
judgment  recovered  against  him,  was  afterwards  sued  in  this 
country  upon  the  original  debt  and  upon  the  judgment ;  it  was 
held  that  the  English  bankruptcy  could  be  pleaded  to  the  debt,  but 
not  to  the  judgment,  because  the  debtor  might  have  pleaded  it  to 
the  action  in  Canada  and  had  omitted  to  do  so  (r). — ^Upon  the 
same  principle  a  Scotch  sequestration  under  an  Imperial  statute 
was  held  to  bar  an  action  for  an  English  debt  in  an  English 
court  (a) .  A  discharge  by  the  Irish  Bankrupt  Act,  since  the  Union, 
was  held  to  bar  all  the  debtor's  liabilities  both  to  his  Irish  and  his 
English  creditors  (^).  And  a  discharge  in  Newfoundland  under 
an  Act  of  the  Imperial  Parliament  was  held  to  release  a  debt  of  the 
bankrupt  in  this  country  (u).  But  a  discharge  in  Scotland  under 
process  of  cessio  bonorum^  which  is  peculiar  to  Scotch  law  and  con- 
fined in  effect  to  discharging  the  person  of  the  debtor  in  respect  of 
Scotch  debts,  was  held  to  be  no  bar  to  an  action  in  England  for  an 
English  debt  (x). 

The  release  of  a  debt  by  the  bankruptcy  law  of  the  country  in 
which  it  was  contracted  extinguishes  the  debt  as  a  cause  of  action 
in  any  other  country ;  but  the  release  of  a  debt  by  the  bankruptcy 
law  of  any  other  oountry  than  that  in  which  it  was  contracted 
operates  only  within  the  jurisdiction  of  that  bankruptcy  law,  and 


(m)Fer  eur.  EUii  y.  MeSenry,  L.  B. 
6  C.  P.  236 ;  40  L.  J.  0.  P.  109. 

{n)  JBllit  T.  MeSiMy,  §upra ;  New 
Zealand  Loan  Co.  r.  Morriionf  (1898) 
A.  0.  369  ;  67  L.  J.  P.  C.  10.  See  GiU 
V.  £arron,  L.  B.  2  P.  0.  167  ;  37  L.  J. 
P.  C.  33. 

(o)  Callenderr.  Loffot,  {1891)  A,  CAeO; 
60  L.  J.  P.  O.  33. 

Soyal  Bank  of  Scotland  v.  Cuthbert, 
462. 


ip)  2 
I  Bose, 


(£)  Bdufards  v.  SaiuUd,  1  Enapp,  269 ; 
12  E.  B.  817. 

(r)  SUis  T.  MeSenry^  ntpra, 

[t)  Sidisway  t.  Say^  8  B.  &  0.  12. 

(t)  FerffusoH  y.  Spencer,  1  Han.  ft  G. 
987 ;  Simpson  ▼.  Marabita,  L.  B.  4  Q.  B. 
267 ;  38  L.  J.  Q.  B.  76.  See  Ex  p. 
JifeOulloeh,  14  C.  D.  717. 

{u)  PhilpoUs  y.  Reed,  1  B.  ft  B.  294. 

(x)  PhiUipe  y.  AUm,  8  B.  ft  C.  477. 
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is  no  release  in  any  other  country  {y)  ;  accordingly  it  is  no  answer  Chap.  XIII. 
to  an  action  upon  a  contract  made  in  this  country,  that  the  con- 
tract  was  discharged  by  a  judicial  liquidation  in  France  (s) ;  or 
that  it  was  dischaxged  under  a  Bankruptcy  Act  of  a  colonial  legis- 
lature, having  no  jurisdiction  beyond  the  colony  (a). — ^If  the 
creditor  claims  the  benefit  of  the  foreign  bankruptcy  and  accepts 
a  share  of  the  estate,  he  submits  to  the  jurisdiction  of  the  foreign 
court,  and  is  bound  by  the  proceedings ;  but  not  if  he  appears  only 
for  the  purpose  of  opposing  the  proceedings  (b).  After  receiving 
a  dividend  in  the  foreign  bankruptcy  the  creditor  may  prove  in  an 
English  bankruptcy  of  the  debtor ;  but  he  must  bring  the  divi- 
dend received  into  the  common  fund  {c). 

(y)  Smith  ▼.  Buchanan,  1  East,  6 ;  Kew  (a)  BaHUy  y.  Rodget,  1  B.  ft  S.  376  ; 

Zealand  Loan    Co,  r.  Morrison,   (1898)  80  L.  J.  Q.  B.  362.        ^  ^     .   ^      . 

A   r  ^10.  fl7T    T  P  r  10  *    PhiUipt Y.  Allan,  S  B.  &  C.  477. 

A.  O.  349 ,  67  L..  J.  r.  O.  10.  g^  ^^  ^  Robertson,  L.  R.  20  Eq.  733  ; 

(z)  Thartis  Co.  y.  Soc,  doa  MHaux,  68  44  L.  J.  B.  99 ;  lU  Oaudet  Frhu  Co., 

li.  J.  Q.  B.  436.    See  Oibhs  ▼.  Soe,  dn  48  L.  J.  C.  818. 

Mitaux,  26  Q.  B.  D.  399  ;  69  L.  J.  Q.  B.  (e)  Banco  de  Portugal  y.   Waddell,   6 

610.  Ap.  Ca.  161 ;  49  L.  J.  B.  33. 
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RETiirF«T)TEfl  FOB  B&EAOH  OF  OOKTBAOr. 


Chapteb  I. 
DAMAGES  AND  INTEREST. 

Sbot.  I.— PRINOIPLES  OF  THE  LAW  OF  DAMAGES. 

General  and  epedsA  damages — measnie  of  damages — ^proximate 
and  remote  ^images • 740 

Special  damages  contemplated  by  the  parties — ^notioe  of  special 
circumstances. 743 

Damages  for  injury  to  feelings — personal  inconvenience  ........  744 

Prospective  damages— assessment  of  damages  condusivo 745 

Damages  incurred  b^  plaintiff  in  making  good  the  breach — duty 
of  plaintiff  to  mitigate  damages — evidence  of  defendant  in 
mitigation — accidental  mitigation 747 

Nominal  damages — detention  of  money — detention  of  goods  ....  749 

PiBT  y.      A  BREACH  of  Gontract  is  attended  with  two  kinds  of  remedy :  an 
'  aotion  for  damages  or  pecuniary  compensation ;  and  an  action  for 

specific  performance  of  the  contract  according  to  its  terms,  so  far  as 
the  hreach  will  admit.  The  former  is  the  only  remedy  of  the 
common  law;  the  latter  is  supplied  upon  principles  of  equity. 
The  right  of  action  for  damages  is  regulated  hy  the  Law  of  Pro- 
cedure, which  is  heyond  the  scope  of  this  treatise ;  but  the  damages, 
forming  the  substance  of  the  right,  are  ascertained  and  measured 
according  to  general  rules  and  principles,  which  in  their  application 
to  contracts  are  here  noticed. 
General  and  The  damages  recoverable  in  an  action  are  distinguished  for  some 
Sam^ee.  puiposes  as  general  and  special  damages :  the  former  being  the  con- 
sequence of  a  breach  of  contract  or  other  injurious  act  irrespective 
of  any  special  circumstances,  as  the  loss  of  money  caused  by  non- 
payment of  a  debt,  or  the  deprivation  of  goods  caused  by  a  failure 


PRINaPLES  OF  THE  tiAW  OF  DAMAGES.  7^ 

to  deKver  under  a  contract  of  sale ;  the  latter  being  the  further      Ch^p.  I. 
consequence  caused  by  the  breach  of  contract  happening  tinder  — — 


special  circumstances,  as  where  goods  are  contracted  to  be  delivered 
for  a  special  purpose  which  fails  by  reason  of  the  default  in  delivery. 
And  it  is  a  rule  of  pleading,  that  special  damage  must  be  charged 
with  particularity  in  the  statement  of  daim,  otherwise  it  is  not 
admitted  to  proof.  General  damages  are  sufficiently  indicated  by 
.the  statement  of  the  breach  of  contract,  which  imports  all  the  con- 
sequences that  might  generally  be  expected  to  happen ;  and  if  the 
plaintiff  fails  to  prove  the  special  damage  charged,  he  may  still 
recover  the  general  damages. 

The  measure  of  general  damages  is  the  pecuniary  difference  Measure  of 
between  the  state  of  the  plaintiff  upon  the  breach  of  the  contract,  a^agee. 
and  what  it  would  have  been  if  the  contract  had  been  performed ; 
'^  he  is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same  situation 
as  if  the  contract  had  been  performed  "  (a).  The  measure  is  in 
general  the  value  of  the  performance  to  the  plaintiff,  not  the  cost 
of  performance  to  the  defendant ;  as  in  the  case  of  the  breach  of  a 
contract  to  enclose  land  of  the  plaintiff  with  a  wall,  the  measure  of 
damage  was  held  to  be  the  increase  of  value  of  the  land  by  reason 
of  the  wall,  which  might  be  more  or  less  than  the  cost  of  building 
the  wall  or  might  be  merely  nominal  (b).  And  in  an  action  by  a 
landlord  against  his  tenant  on  the  implied  covenant  not  to  commit 
waste  during  the  term,  the  measure  of  damage  is  not  the  cost  of 
restoring  the  waste,  but  the  deterioration  in  value  of  the  rever- 
sion (c).  So  in  an  action  upon  a  covenant  to  repair  for  a  breach 
during  the  term  the  measure  of  damages  is  not  the  then  cost  of 
repairs,  but  the  diminution  in  value  of  the  reversion ;  but  at  the 
end  of  the  term  the  measure  of  damages  is  the  full  value  of  the 
repairs  (ef), — Nor  is  the  consideration  which  the  plaintiff  gave  for  Coomderatioii 
the  contract  material  to  the  damages  or  compensation  for  the  f^^^* 
breach ;  as  in  the  case  of  an  action  for  not  delivering  goods  sold 
the  damages  depend  upon  the  market  value  at  the  time  of  the 
breach,  and  not  upon  the  fact  of  an  enhanced  price  having  been 

{a)  Parke,  B.,  RohiimnY,  Harmon,  1  357;    61  L.  J.   Q.  B.   830.      See  Ee 

Ex.  866 ;  Lock  ▼.  Fune,  L.  R.  1  0.  P.  Chiferiely  40  0.  D.  46  ;  68  L.  J.  0.  263. 

461 ;   86  L.   J.   C.  P.   141  ;    StrtUt  v.  (c)   JFhitham  ▼.  Kershaw,  16  Q.  B.  D. 

Farlar,  16  M.  &  W.  249  ;   16  L.  J.  Ex.  613. 

84 ;    Wall  ▼.  City  of  London  Real  Pro-  (rf)  Joyner  t.  Week$y  (1891)  2  Q.  B. 

perty  Co.,  L.  R.  9  Q.  B.  253 ;  43  L.  J.  31  ;  60  L.  J.  Q.  B.  510 ;   Conquest  r, 

Q.  B.  75 ;  Michael  ▼.  Hart  ^  Co.,  (1902)  JEMetls,  (1896)  A.  C.  490 ;  66  L.  J.  0. 

1  K.  B.  482;  71  L.  J.  K.  B.  265.  808.     See  Henderson  ▼.   Thome,  (1893) 

(b)  Wigsell  r.  BUnd  School,  8  Q.  B.  D.  2  Q.  B.  164 ;  62  L.  J.  Q.  B.  586. 
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paid  for  deliyery  at  a  oertain  date  (e).  But  where  the  oonsideTation 
has  heen  paid  for  a  performance  whioh  has  failed  wholly  or  in  part, 
the  money  paid  or  an  apportioned  part  may  be  recoyerable,  not  as 
damages,  but  as  an  implied  debt  for  money  received  (/). — In 
assessing  damages  *^  the  plaintiff  is  entitled  to  the  benefit  of  such 
presumptions  as,  according  to  the  rules  of  law,  are  made  in  courts 
both  of  law  and  equity  against  persons  who  are  wrongdoers  in  the 
sense  of  refusing  to  perform,  and  not  performing,  their  agreements. 
Every  reasonable  presumption  may  be  made  as  to  the  benefit 
which  the  other  party  might  have  obtained  by  the  bond  fide  per- 
formance of  the  agreement ''  (g).  But  if  there  are  several  ways  in 
which  the  contract  might  be  performed,  or  if  it  is  in  the  alternative 
to  do  one  of  two  things  at  the  election  of  the  defendant,  and 
neither  way  or  alternative  is  elected  or  performed,  the  measure  of 
damages  is  the  loss  attributable  to  the  non-performance  of  that 
which  is  least  beneficial  to  the  plaintiff  and  least  burthensome  to 
the  defendant  (^). 

General  damages  are  restricted  to  the  proximate  consequences  of 
the  breach  of  contract,  and  the  remote  consequences  are  not  to  be 
regarded ;  according  to  the  maxim,  "  Injure  non  refnota  causa  aed 
proxima  spectatur  "  (i).  "  The  damages  must  be  something  imme* 
diately  flowing  out  of  the  breach  of  contract  complained  of,  some- 
thing immediately  connected  with  the  breach  of  contract,  and  not 
merely  connected  with  it  through  a  series  of  causes  intervening 
between  the  immediate  consequence  of  the  breach  of  contract  and 
the  damage  or  injury  complained  of"  (Ar).  And  it  is  for  the  court 
to  decide  as  a  matter  of  law,  upon  the  droumstances  of  each  case 
whether  the  consequences  are  sufficiently  proximate  to  be  claimed 
as  damages  (/). — In  an  action  against  a  railway  company  for  breach 
of  contract  in  not  carrying  a  passenger  to  a  certain  place  at  a 
certain  time,  it  was  held  that  a  claim  of  the  passenger  for  loss  of 
business  consequent  upon  his  failing  to  keep  appointments  was  too 


(e)  Brady  Y,  Oattler,  3  H.  &  C.  112; 
83  L.  J.  Ex.  300. 

(/)  Devavx  v.  Conolly,  8  C.  B.  640 ; 
19  L.J.  C.  P.  71. 

(^)  Ld.  8elbome,  L.  C,  Wilson  v. 
Northampton  ^  B.  Ry,^  L.  B.  9  Ch. 
286  ;  43  L.  J.  G.  605. 

(A)  Maule,  J.,  Cockbum  v.  Alexander, 
6  C.  B.  814  ;  18  L.  J.  C.  P.  74 ;  Cran- 
worthi  L.  C,  Bobinwn  v.  Robinson  ^  1  D. 
M.  &  a.  267;. 21  L.  J.  0.   111.    See 


Deverill  v.  Burnett,  L.  R.  8  C.  P.  476 ; 
42  L.  J.  C.  P.  214 ;  Eoneh  ▼.  MilUr,  7 
Q.  B.  D.  92  ;  60  L.  J.  Q.  B.  629. 

(i)  Baoon's  Maxims,  regr.  1. 

(k)  Cockbum,  C.  J.,  Hobbs  ▼.  X.  ^ 
S,  W,  Ry,,  L.  R.  10  Q.  B.  117 ;  44  L.  J. 
Q.  B.  62.  See  Harrison  ▼.  Muneaster, 
(1891)  2  Q.  B.  680 :  61  L.  J.  Q.  B.  102. 

(/)  Kniffht  ▼.  EyerUm,  7  Ex.  407  ; 
Blackburn,  J.,  Hobbs  v.  Z.  ^  8.  W.  Ry.^ 
supra. 
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remote  (m) ;  and  where  in  Buoh  case  the  passenger  was  compelled  Ghap.  I. 
to  walk  to  his  destination,  it  was  held  that  he  was  entitled  to  ^'^'  ^' 
damages  for  the  personal  inconvenienoe,  but  that  a  consequential 
illness  was  too  remote  to  be  chargeable  (n).  In  an  action  for  breach 
of  a  contract  to  provide  stabling  for  horses,  it  was  held  that  damage 
to  the  horses  from  exposure  for  want  of  the  stabHng  was  a  suffi- 
ciently proximate  consequence  (o).  In  an  action  against  a  bailee 
of  goods  for  not  warehousing  the  goods  in  the  place  stipulated ;  it 
was  held  that  having  broken  his  contract  by  warehousing  them  in 
another  place,  where  they  were  destroyed  by  fire,  he  had  placed 
the  goods  at  his  own  risk,  and  was  responsible  for  the  loss  (p). 

The  damages  for  a  breach  of  contract  also  includes  such  matters  Special 
as  both  parties  in  making  the  contract  must  have  reasonably  o^t^^ted 
contemplated  as  special  consequences  in  the  particular  case ;  and  in  ^^ 
regard  to  which  therefore  they  must  be  taken  to  have  intended  to 
contract.  ''  The  damages  in  respect  of  a  breach  of  contract  should 
be,  either  such  as  fairly  and  reasonably  may  be  considered  as 
arising  naturally,  that  is,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself ;  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it"  (q).  Upon  this  principle  it  was  held  that  damages  were 
chargeable  for  the  detention  of  a  ship  by  reason  of  defects  in  the 
repair  which  the  defendant  had  contracted  to  do  (r).  And  damages 
were  held  chargeable  for  loss  of  profits  from  the  sale  of  a  machine, 
for  which  the  defendant  had  contracted  to  supply  an  indispensable 
party  and  without  which  he  knew  the  machine  would  be  useless  («). 
Upon  the  same  principle  where  goods  were  sold  as  of  a  certain 
kind  and  quality,  which  the  seller  knew  were  bought  for  the  pur- 
pose of  resale  in  the  ordinary  course  of  business ;  the  seller  was 
held  chargeable  as  damages  with  the  costs  of  the  buyer  in  reason- 
ably defending  an  action  brought  against  him  upon  a  resale  by 
reason  of  the  goods  not  answering  to  the  kind  and  quality  for 

(w)  Hamlitt  Y.  G,  N.  J2y.,  1  H.  &  N.      Ex.  341 ;  23  L.  J.  Ex.  179 ;  Conquett  ▼. 
408  ;  26  L.  J.  Ex.  20.  EbbHU,  (1896)  A.  0.  490 ;  65  L.  J.  C. 

{n)  Hobb»Y.  L,^8,W,Rif.,9upru.  8^8.  ^„    ^ 

f  \   -kjr  -u-  t          T"  jj  t  f\  n  Tk  RCi-i  .  vn   WiUon  v.  General  Screw  Coll.  Co,, 

(o)  Me Jf anon  v.  Ftela,  7  Q.  B.  D.  591 ;  .-V    t   n   t>   ooq 

AA  T     T   n   •»    RRo                                     *  47  Li.  J.  ii.  is.  2o9. 

60  li.  J.  K^,  J5.  662.  j^j  Hydraulic  Eng,  Co.  v.  MeHaJie,  4 

(p)  Lilley  ▼.  Doubleday,  L.  R.  7  Q.  B.       q.  b.  D.  670.    See  Cory  v.  Thamea  Iron 

610 ;  61  L.  J.  Q.  B.  310.  jfTorkt  Co,,  L.  R.  3  Q.  B.  181 ;  37  L.  J. 

{q)  F^  eur,  Hadtey  y.  BaxendaUy  9      Q.  B.  68. 
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Pabt  V.      which  they  were  sold  (t).    So  colliery  proprietors  were  held  bound 
to  indemnify  a  coal  merchant  who  to  their  knowledge  required  the 
coals  which  they  had  agreed  to  sell  him  for  the  purpose  of  coaling 
a  ship,  against  the  damages  and  costs  of  an  action  by  the  ship- 
Notice  of         owners  for  breach  of  his  contract  to  coal  the  ship  (u). — But  mere 
oamstanMa.     notice  Or  knowledge  of  the  special  circumstances  or  purpose  of  one 
of  the  parties  in  making  the  contract  does  not  render  the  other 
party  liable  for  the  special  consequences  of  a  breach,  or  for  the 
failure  of  the  special  purpose,  unless  he  has  expressly  or  impliedly 
contracted  upon  the  basis  of  such  special  circumstances,  and  under- 
taken to  be  bound  for  the  consequences ;  "  in  order  that  the  notice 
may  have  any  eJEEect,  it  must  be  given  under  such  circumstances  as 
that  an  actual  contract  arises  on  the  part  of  the  defendant  to  bear 
the  exceptional  loss "  {a).     Thus  in  an  action  against  a  carrier  for 
not  delivering  a  parcel  of  goods,  the  mere  knowledge  on  his  part 
that  the  parcel  contained  a  part  of  the  machinery  of  a  mill,  with- 
out which  the  mill  could  not  be  erected,  was  held  not  sufficient  to 
charge  him  with  the  consequences  of  the  stoppage  of  the  mill  until 
the  machinery  could  be  replaced ;  and  the  damages  were  restricted 
to  the  cost  of  replacing  the  part  lost,  with  interest  upon  that 
amount  whilst  remaining  unpaid  (y).     So  a  carrier  of  raw  material 
for  a  manufacturer  is  not  responsible  for  the  stoppage  of  a  mill  for 
want  of  the  material,  without  a  special  notice  of  the  circumstances 
given  on  delivery  of  the  material  to  the  carrier  and  his  under- 
taking the  risk  (z).     And  upon  the  same  principle  a  collector  of 
telegraphic  messages  for  despatch  was  held  not  to  be  responsible 
for  the  special  consequences  of  the  loss  of  a  message  written  in 
cipher,  of  which  he  had  no  knowledge  of  the  contents  (a).     But  a 
carrier  who  had  undertaken  to  carry  certain  goods  to  a  public 
exhibition  was  held  to  have  sufficient  notice  of  the  purpose  to 
render  him  responsible  for  the  loss  of  probable  profits  of  exhibiting 
the  goods,  which  he  failed  to  deliver  in  time  (6). 

Damages  for       The  damages  for  a  breach  of  contract  are  restricted  to  matters 

(t)  Hammond  v.  Sussei/,  20  Q.  B.  D.       ship,  L.  R.  3  C.  P.  499  ;  37  L.  J.  C.  P. 
79  ;  67  L.  J.  Q.  B.  68.  235. 

1  ir'B^'a'i^^^rf n ?f2'  ^''''^  21^1  rr L.^'^x*iT!'*'sS'-}.*^*ig: 

1  Q.  B.  312,  68  L.  J.  Q.  B.  312.  ^    Redmayne,  L.  R.   1  C.   P.    329;  36 

W  I*^  cur,  Home  ▼.   Midland  Jty.,  L.  J.  C.  P.  123. 

L.  R.  8  C.  P.  131 ;  42  L.  J.  C.  P.  64.  (a)  Satiders  v.  Stuart,  1  C.  P.  D.  326 ; 

See  Grehert-Borgnis  v.  Nugent,  16  Q.  B.  D-  45  L.  J.  C.  P.  682. 

86 ;  64  L.  J.  Q.  B.  511.  (^)  Simpson  ▼.  X.   #  K,    W,  J?y.,   1 

(y)  BrUiih  Columbia  Mill  Co,  ▼.  Kettle-  Q.  B.  D.  274  ;  45  L.  J.  Q.  B.  182. 
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whioh  are  capable  of  peoxmiary  valuation ;  no  damages  can  in  Ohap,  I, 
general  be  awarded  for  mere  disappointment  or  vexation  of  mind.  ^"^'  ^- 
"  In  the  case  of  a  wrong  (independent  of  contract)  the  damages  are  ^i^j7  to 
entirely  with  the  jury,  and  they  are  at  liberty  to  take  into  con- 
sideration the  injury  to  the  party's  feelings,  and  the  pain  he  has 
experienced,  as,  for  instance,  the  extent  of  violence  in  an  action  of 
assault;  and  many  topics  and  many  elements  of  damage  find  place 
in  an  action  for  tort  or  wrong  of  any  kind  which  have  no  place  what- 
ever in  an  ordinary  action  of  contract "  (c).  The  contract  to  marry 
has  always  been  considered  an  exception;  and  in  assessing  the 
damages  for  a  breach  of  promise  to  marry  not  merely  the  loss  of 
an  establishment  in  life,  but  the  injury  to  a  person's  feelings  in 
regard  to  such  contract  may  be  compensated  (d) ;  in  the  case  of  a 
long  engagement  "  the  wasted  years  and  the  impossibility  of 
forming  any  other  engagement  during  the  intermediate  time 
should  be  taken  into  account,  and  not  merely  the  age  of  the 
parties  and  the  then  existing  value  of  the  marriage  "  (e)  ;  and  in 
the  case  of  seduction  under  the  promise  of  marriage,  the  deteriorated 
position  and  prospects  of  the  plaintiff  are  proper  matter  for  com- 
pensation (/). — Personal  trouble  and  inconvenience  caused  by  a  Personal 
breach  of  contract  may  be  compensated  in  the  damages :  as  in  an  ^^^^®'^^' 
action  for  not  carrying  a  passenger  tp  his  destination,  the  trouble 
and  inconvenience  of  having  to  walk  there  (g) ;  and  in  an  action 
for  not  carrying  a  passenger  safely,  he  is  to  be  compensated  for 
bodily  pain  and  suffering  as  well  as  for  pecuniary  loss,  and  for  loss 
of  probable  professional  earnings  and  emoluments  (h).  Upon  the 
same  principle  in  an  action  upon  a  covenant  not  to  build  upon  a 
particular  spot,  and  in  proceedings  involving  the  value  of  land,  the 
advantages  of  privacy  and  prospect  may  be  considered  in  the 
valuation  of  damages,  though  they  cannot  be  claimed  by  way  of 
legal  right  or  easement  (i). 

Damages  may  be  claimed  and  assessed  for  the  reasonable  and  ProspectiTe 
probable  prospective  consequences  of  a  breach  of  contract,  as  well    *™*fi^" 

(<?)  Per  cur.  Hamlin  v.  O,  N,  Si/.f  1  Zonny,  6  Q.  B.  D.  190 ;  50  L.  J.  Q.  B. 

H.  &  N.  408  ;  26  L.  J.  Ex.  20.  214. 

(rf)  Per  air.  Hamlin  ▼.    G.   N,  By.,  (g)  Hohb»  v.  L.  ^  S.  W.  Ry,,  L.  R.  10 

wpra;  Smith  v.  Woo^fine,  1  O.  B.  N.  S.  Q.  B.  HI  ;  44  L.  J.  Q.  B.  49. 

660.  (A)  PhiUip9  v.   L.   ^   8.    W.   By,,    5 

(e)  Per  cur.  Frost  v.  Knight,  L.  R.  7  Q.  B.  D.  78 ;  5  C.  P.  D.  280  ;  49  L.  J. 

Ex.  116  ;  41  L.  J.  Ex.  81.  Q.  B.  233. 

(/)  Berry  v.  Da  Costa,  L.  R.  1  C.  P.  (•)  Manners  v.  Johtuon,  1  C.  D.  673  ; 

331 ;  85  L.  J.  0.  P.  191 ;  Millington  v.  46  L.  J.  0.  404. 
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Tax  V.  as  for  the  loss  in  fact  aoonied  at  the  time  of  action ;  but  not  for 
prospective  future  breaches  or  continuance  of  breaches  (k).  In  an 
action  for  the  breach  of  a  contract  to  procure  for  the  plaintifi  a 
certain  office,  it  was  held  that  the  full  value  of  the  office  was 
chargeable,  though  it  was  subject  to  periodical  renewal,  for  there 
was  a  probability  of  continuance  (/).  And  in  an  action  for 
wrongful  dismissal  from  service,  the  damages  are  not  restricted  by 
the  stipulated  notice  for  determining  the  service,  but  may  include  a 
probable  loss  in  not  getting  another  service  (m).  Where  a  com- 
mercial traveller  was  engaged  to  serve  for  three  years  at  a  commis- 
sion upon  the  orders  for  goods  obtained  by  him,  he  was  held 
entitled  to  claim  compensation  for  the  loss  of  commission  by  the 
abandonment  of  the  business  (ti).  But  where  an  agent  for  an 
insurance  company  was  engaged  for  five  years  at  a  fixed  salary, 
with  a  commission  upon  the  profits  of  the  company,  upon  the 
winding-up  of  the  company  he  was  held  entitled  to  prove  for  the 
salary  during  the  remainder  of  the  term ;  but  not  for  commission^ 
because  the  engagement  left  the  company  free  as  to  the  extent  of 
their  business  (o). 

Hence  the  damages  finally  assessed  in  an  action  are  conclusive  as 
to  the  amount,  and  no  loss  subsequently  arising  from  the  same 
cause  can  be  claimed  in  another  action;  the  amount  assessed  is 
presumed  in  law  to  be  a  complete  compensation  for  all  the  conse- 
quences of  the  wrong  (jo).  And  if  an  action  is  barred  by  lapse  of 
time,  or  by  an  accord  and  satisfaction,  or  by  other  form  of  discharge, 
aU  claim  for  damages  subsequently  arising  from  the  same  cause, 
though  not  then  discovered  or  discoverable,  is  also  barred  (q). — 
Damages  for  But  damages  cannot  be  assessed  in  respect  of  any  matter  which 
action*"*^  ^^  would  give  a  new  cause  of  action ;  as  in  the  case  of  a  continuing 
breach  of  a  covenant  to  keep  premises  in  repair,  or  for  quiet  enjoy- 
ment, no  damage  can  be  given  in  respect  of  the  probable  continu- 
ance of  the  breach ;  but  the  damage  for  a  continued  breach  must 
be  sought  in  a  new  action,  to  which  the  judgment  reoovered  in  a 


Assessment 
of  damages 
condusiYe. 


(k)  Lloyd  V.  Dimtnackf  7  C.  D.  898 ; 
47  L.  J.  0.  398. 

(0  Riehardsm  v.  Mellish,  2  Bing.  229. 

(m)  Maw  y.  Jones,  25  Q.  B.  D.  107 ; 
69  L.  J.  Q.  B.  542. 

Patent    Floor    Qoth    Co.,    41 
476  ;     Turner  v.   Goldsmith, 
(1891)  1  Q.  B.  544  ;  60  L.  J.  Q.  B.  247. 
(o)  JSx  p.  Maolure,  L.  R.  5  Ch.  737 ; 


(») -Btf 
I.  J.   C. 


39  L.  J.  G.  685 ;  Rhodes  v.  Foncord,  1 
Ap.  Ga.  256;  47  L.  J.  Ex.  396.  See 
Hamlyn  v.  Wood,  (1891)  2  Q.  B.  488 ; 
60  L.  J.  Q.  B.  734. 

(p)  Brett»  J.,  CHbhs  t.  Cruihshonh, 
L.  R.  8  G.  P.  463 ;  42  L.  J.  C.  P.  273. 
And  see  ante,  p.  667. 

(?)  Ante,  p.  695.  See  Nutklin  t.  WiU 
liams,  10  Ex.  259  ;  23  L.  J.  Ex.  385. 
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former  action,  including  damages  for  the  breach  up  to  the  time      Chap.  I. 
of  that  action  only,  would  be  no  bar  (r).  ^'^'  ^' 


The  party  claiming  for  a  breach  of  contract  may  charge  as 
damages  the  cost  of  making  good  the  breach  in  a  reasonable 
manner  at  his  own  expense ;  "  the  principle  is,  that  if  the  party 
does  not  perform  his  contract  the  other  may  do  so  for  him  as  near 
as  may  be,  and  charge  him  for  the  expense  incurred  in  so 
doing"  («).  Where  a  railway  company  fails  to  carry  a  passenger 
to  his  destination,  he  may  incur  reasonable  expense  in  travelling 
there  by  another  mode  of  conveyance,  and  charge  the  amount  to 
the  oompany  as  damages ;  and  if  he  does  not  avail  himself  of  such 
means,  he  can  only  recover  the  pecuniary  loss  in  fact  sustained  (/). 
In  the  case  of  a  person  travelling  for  amusement  missing  a  train 
by  default  of  the  company,  and  taking  a  special  train  when  there 
was  an  ordinary  train  starting  in  an  hour,  the  expense  was  held  to 
be  unreasonable  and  not  chargeable  as  damages  (m).  Where  a 
bank,  having  issued  letters  of  credit  to  a  merchant  abroad,  failed 
to  accept  his  drafts,  it  was  held  that  he  might  arrange  with  another 
house  to  meet  the  bills  and  charge  the  former  with  the  commission 
and  expenses  as  damages  (x).  So  where  the  seller  has  failed  to 
deliver  goods  under  a  contract  of  sale,  the  buyer  may  supply  him- 
self with  the  goods  at  the  market  price  and  charge  the  seller  with 
the  difference ;  or  if  such  goods  cannot  be  obtained,  he  may  pur- 
chase the  best  substitute,  within  reasonable  limits  (t/), 

A  party  to  a  contract  is  bound  to  take  all  reasonable  means  of 
mitigating  the  damages  consequent  upon  a  breach  by  the  other 
party ;  so  far  that  he  cannot  recover  any  part  of  the  damage  which 
is  due  to  his  neglect  of  such  means  (s).  In  an  action  for  wrongful 
dismissal  from  service,  the  damages,  though  presumptively  the 
amount  of  wages  for  the  period  of  engagement,  may  be  reduced  by 
the  value  of  other  service  which  the  plaintiff  could  obtain  (a). 
Upon  this  principle  in  an  action  for  not  accepting  goods  sold,  the 


Damages  of 
plaintSs^  ia 
making'  good 
the  breadi. 


Duty  of 
plaintiff  to 
mitigate 
damages. 


(r)  Coward  t.  Oregwy^  L.  R.  2  C.  P. 
153  ;  36  L.  J.  C.  P.  1 ;  Child  v,  Slenning, 
11  C.  D.  82  ;  48  L.  J.  C.  392 ;  Sender^ 
son  y.  Thormey  (1892)  2  Q.  B.  162;  62 
L.  J.  Q.  B.  686. 

(«)  Hellish,  L.  J.,  Le  BUtnehe  t.  X.  ^ 
K,  W.  Ry.y  1  0.  P.  D.  313;  45  L.  J. 
0.  P.  621. 

(0  Hamlin  ▼.  G.  N,  Ry.,  1  H.  &  K. 
408  ;  26  L.  J.  Ex.  20. 

(«)  Le  Blanche  v.  X.  ^  N.    W,  By., 


tupra, 

(t)  Prehn  ▼.  Boyal  Bank  of  Liverpool, 
L.  K.  6  Ex.  92 ;  39  L.  J.  Ex.  41.  See 
£x  p.  Bank  of  Brazil,  (1893)  2  Ch.  438 ; 
62  L.  J.  C.  678. 

(y)  Hinde  v.  Liddell,  L.  B.  10  Q.  B. 
266  ;  44  L.  J.  Q.  B.  105. 

(z)  James,  L.  J.,  Dunkirk  Coll.  ▼. 
Lever,  9  C.  D.  25. 

(a)  McDonnel  y.  Martton,  1  Cab.  &  E. 
281. 
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Evidenoe  of 
defendant  in 
mitigation. 


Accidental 
mitigation. 


seller  oannot  recover  the  full  prioe  as  damages,  but  only  the  difiPer- 
ence  between  that  and  the  price  for  which  he  could  sell  them  to 
another  person  {b) ;  and  in  an  action  for  not  delivering  goods  sold, 
the  buyer  can  only  recover  the  difference  between  the  contract 
price  and  the  price  at  which  he  could  buy  them  (c).  So  where  the 
master  of  a  chartered  ship,  after  refusal  by  the  charterer  to  provide 
a  cargo,  remained  in  port  until  the  time  for  loading  had  expired, 
it  was  held  that  the  claim  for  full  damages  for  freight  and  expenses 
might  be  reduced  by  the  loss  due  to  his  neglect  to  procure  another 
cargo  (rf). 

The  defendant  is  entitled  to  the  benefit  of  any  matter  which 
goes  in  mitigation  of  damages  (e).  In  an  action  for  wrongful 
dismissal  from  service,  the  master  may  prove  in  mitigation  of 
damages  that  the  plaintiff  after  the  dismissal  continued  to  be 
employed  at  the  same  remuneration  as  before  (/).  In  an  action 
for  the  price  of  goods  sold  with  a  warranty  of  quality,  evidence  of 
a  breach  of  the  warranty  may  be  given  in  reduction  of  the  price  so 
far  as  such  evidence  is  material  to  show  a  diminution  in  the  value 
of  the  goods  {g).  So  in  an  action  for  the  price  of  goods  sold  by 
sample  or  description  or  value,  or  for  work  and  labour  of  a  specified 
kind,  it  may  be  shown  in  reduction  of  the  agreed  prioe,  that  the 
subject  of  the  contract  was  diminished  in  value  by  reason  of  a 
breach  or  insufficient  performance  of  the  contract  by  the  claimant ; 
but  evidence  of  damage  caused  by  a  breach  of  contract  or  warranty 
which  does  not  qualify  the  value  of  the  subject  is  not  admissible, 
as  such  damage  must  bo  sought  in  a  distinct  claim  (A). — The 
defendant  cannot  claim  to  reduce  the  damages  on  account  of  an 
accidental  benefit  accruing  to  the  plaintiff,  independently  of  the 
contract ;  as  in  an  action  for  breach  of  covenant  to  deliver  up 
demised  premises  in  repair  at  the  end  of  the  term,  the  measure  of 
damages  is  the  cost  of  putting  the  premises  into  the  state  of  repair 
in  which  they  ought  to  have  been  left ;  and  the  damages  cannot  be 


{b)  Boorman  v.  Xa»h,  9  B.  &  C.  145 ; 
Brown  v.  MiilUry  L.  R.  7  Ex.  319 ;  41 
L.  J.  Ex.  214. 

((?)  Waddell  v.  Bloeklev,  9  Q.  B.  D. 
678  ;  48  L.  J.  Q.  B.  517 ;  Valpy  v. 
Oakley,  16  Q.  B.  941 ;  20  L.  J.  Q.  B. 
380. 

(rf)   Wih<m  V.  Hicks,  26  L.  J.  Ex.  242. 

(e)  Olderthaw  v.  Holt,  12  A.  &  E.  690 ; 
11  L.  J.  Q.  B.  221. 

if)  Reid  V.  ExploHves  Co,^  19  Q.  B.  D. 


264  ;  56  L.  J.  Q.  B.  388. 

(J)  Sale  of  Goods  Act,  1893,  8.  53; 
Street  v.  Blay,  2  B.  &  Ad.  456 ;  FonlUm 
V.  Laitimore,  9  B.  &  C.  269  :  Dieken  r. 
NeaU,  1  M.  &  W.  556 ;  6  L.  J.  Ex.  265. 

(A)  Allen  v.  Cameron,  1  Cr.  &  M.  832 ; 
2  L.  J.  Ex.  263:  Mofidel  v.  Steel,  8 
H.  &  W.  858  ;  10  L.  J.  Ex.  426.  See 
J)avi9  V.  Hedyea,  L.  R.  6  Q.  B.  687 ;  40 
L.  J.  Q.  B.  276 ;  Youny  v.  Kitchin,  3 
Ex.  D.  127  ;  47  L.  J.  Ex.  579 ;  WayneU 
Coal  Co,  V.  Morewood,  46  L.  J.  Q.  B.  746. 
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reduced  on  the  ground  that  in  oonsequence  of  ohanges  in  the  pro- 
perty the  repairs  would  be  useless ;  or  that  the  plaintiff  after  the 
expiration  of  the  lease  pulled  down  the  premises  (t) ;  or  that  the 
plaintiff  had  granted  a  new  lease  to  a  third  party  from  the  end  of 
the  term  and  that  the  new  lessee  covenanted  to  pull  down  and  alter 
the  premises  (k) .  In  an  action  upon  an  undertaking  to  pay  a  person's 
debts,  it  was  held  that  the  damages  were  the  full  amount  of  the 
debts,  though  the  debtor  afterwards  became  bankrupt ;  and  that  the 
trustee  in  bankruptcy  was  entitled  to  the  same  damages  (/).  In  a 
joint  action  for  damages  a  mitigation  of  the  several  loss  of  one  of 
the  plaintiffs  is  not  available  to  the  defendant  in  reduction  of  the 
joint  damages  (m). 


Chap.  I. 
Sbot.  I. 


In  an  action  for  breach  of  contract,  if  the  plaintiff  proves  the  Nominal 
breach  but  fails  to  prove  any  appreciable  damage  in  fact,  he  is  damages, 
entitled  to  judgment  for  damages  in  law,  which  as  they  exist  only 
in  name  and  not  in  amount  are  called  nominal  (n).  Prior  to  the 
Judicature  Act,  1873,  the  question  was  of  greater  importance,  as 
the  plaintiff  might,  by  reason  of  the  recovery  of  nominal  damages, 
recover  his  costs  of  action ;  but  since  that  statute  the  court  may 
order  a  successful  plaintiff,  who  merely  recovers  nominal  damages, 
to  pay  the  general  costs  of  the  defendant,  even  where  the  action  is 
tried  before  a  jury  (o).  The  following  instances  illustrate  the  right 
to  nominal  damages : — An  action  against  a  banker  who,  having 
sufficient  funds  in  his  hands  for  the  purpose,  refuses  to  cash  a 
customer's  cheque,  substantial  damages  being  given  only  if  the 
refusal  is  in  fact  injurious  to  the  customer's  credit  (p)  ;  an  action 
against  a  solicitor  for  negligence  in  conducting  the  business  of 
a  client  {q)  ;  an  action  for  breach  of  contract  to  procure  a  person 
to  sig^  a  guarantee,  where  it  appeared  that  the  guarantee  in  the 
form  contracted  for,  if  signed,  would  be  of  no  value  (r)  ;  an  action 


(«)  Morgan  v.  ffardy,  17  Q.  B.  D. 
780 ;  affirmed  on  this  point,  36  W.  R. 
688 ;  Rawlings  v.  Morgan,  18  0.  B.  N.  S. 
776 ;  34  L.  J.  C.  P.  186. 

(*)  Joiner  v.  Weeks,  (1891)  2  Q.  B. 
31  ;  60  L.  J.  Q.  B.  610. 

(/)  Anhdoxcn  ▼.  Ingamells,  5  Ex.  D. 
286  ;  60  L.  J.  Ex.  109. 

(m)  Jebsen  t.  Bast  India  Docks,  L.  B. 
10  C.  P.  300  ;  44  L.  J.  C.  P.  181. 

(n)  Maule,  J.,  Beaumont  y.  Oreathead, 
2  C.  B.  499 ;  16  L.  J.  C.  P.  130.  See 
ante^  p.  628.   And  see  Rayner  r.  Rederiak' 


tieholagH  Condor,  (1896)  2  Q.  B.  289;  64 
L.  J.  Q.  B.  640. 

(o)  Harris  ▼.  Fetheriek,  4  Q.  B.  D# 
611;  48  L.  J.  Q.  B.  521. 

{p)  Marzetti  v.  Williams,  1  B.  &  Ad. 
415  ;  Rolin  v.  Steward,  14  C.  B.  695 ;  2% 
L.  J.  C.  P.  148.  See  Larios  v.  Ourety, 
L.  R.  6  P.  C.  346 ;  S,  African  Territories 
V.  Waiiington,  (1898)  A.  C.  309;  67 
L.  J.  Q.  B.  470. 

(7)  Godefroy  v.  Jay,  7  Bing.  413. 

(r)  Buahell  v.  Beavan,  1  Bing.  N.  0. 
103  ;  3  L.  J.  C.  P.  279. 
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FabtV.  for  not  signing  bills  of  lading  according  to  a  charterparty,  the 
master  having  been  willing  to  deliver  the  cargo  on  payment  of 
freight,  and  no  damage  proved  (s) ;  an  action  for  breach  of  a 
covenant  to  pay  the  premiums  of  a  life  insurance  as  security  for  a 
debt,  the  debt  and  interest  having  been  paid  since  the  breach  (t) ; 
and  an  action  upon  a  similar  covenant  which  further  provided  that 
if  the  debtor  failed  to  pay  the  premiums  the  creditor  might  pay 
them  and  add  the  amount  to  the  debt  secured,  it  was  held  that 
express  provision  having  been  made  for  non-payment,  the  damages 
were  nominal  {u).  But  a  plaintiff  though  entitled  only  to  nominal 
damages  on  his  own  account  may  recover  substantial  damages  as 
trustee  for  another  who  is  beneficially  interested  in  the  cause  of 
action  {x).  And  an  injunction  may  be  granted  to  restrain  a  breach 
of  contract,  though  the  pecuniary  damages  would  be  nominal; 
the  reason  for  granting  an  injunction  being  that  damages  are  an 
inadequate  or  inappropriate  remedy  (y). 

In  an  action  for  the  non-payment  of  a  debt  or  liquidated  demand 
-in  money  the  measure  of  damages  is  the  sum  due,  together  with 
interest  if  any  is  payable;  and  nominal  damages  only  can  be 
claimed  for  the  detention  of  the  money  beyond  the  day  of  pay- 
ment, because  the  special  consequences  to  the  creditor  from  want  of 
money  are  not  within  the  contemplation  of  the  parties  (s).  The 
same  rule  is  applied  to  the  dishonour  of  a  bill  of  exchange  by  the 
acceptor,  which  creates  a  mere  money  debt  for  the  amount  of  the 
bill  and  interest  (a) ;  but  the  drawer  of  a  bill  tmder  a  letter  of 
credit  from  a  bank,  upon  dishonour  of  the  bill,  is  entitled  to  replace 
the  credit  by  drawing  on  another  bank  and  charge  the  former  with 
the  commission  and  expenses  as  damages  (6).  In  local  Courts  in 
which  the  jurisdiction  is  limited  to  a  fixed  amount,  the  damages 
for  detention  of  a  debt  of  exactly  that  amount,  being  nominal,  do 
not  enlarge  the  claim  beyond  the  limit  of  the  jurisdiction  (c), — ^A 


Detention  of 
monej'. 


(«)  Jonet  T.  Jlouffht  5  Ex.  D.  115 ;  49 
L.  J.  C.  P.  211. 

(0  National  Am.  t.  Best,  2  H.  &  N. 
606  ;  27  L.  J.  Ex.  19. 

(u)  Broume  r.  Price,  4  0.  B.  N.  8. 
698  ;  27  L.  J.  0.  P.  290. 

{x)  Lueena  ▼.  Craiofurd,  1  Taunt.  825  ; 
Sohertton  v.  Wait,  3  Ex.  299 ;  22  L.  J. 
Ex.  209. 

(y)  Tipping  T.  Eckertley,  2  K.  &  J. 
264  ;  Manners  ▼.  JohMon,  1  C.  D.  673  ; 
45  L.  J.  0.  404. 
.  (f)  Fer   cur,    Graham  v,    Campbellf   7 


C.  D.  494  ;  47  L.  J.  C.  598 ;  Jesael, 
M.  B.,  JTalHe  r.  Smith,  21  G.  D.  257 ; 
52  L.  J.  G.  148.  See  Larioe  t.  Ourety^ 
L.  B.  5  P.  G.  346. 

{a)  Bills  of  Exchange  Aot,  1882,  s.  57. 
See  Ex  p,  Seid,  18  Q.  B.  D.  286 ;  56 
L.  J.  Q.  B.  74  ;  Ee  Commercial  Bank,  36 
G.  D.  522 ;  57  L.  J.  G.  131 ;  Exp,  Bank 
of  Brazil,  (1893)  2  Gh.  438  ;  62  L.  J.  G. 
578. 

{h)  Prehn  ▼.  Royal  Bank  of  Liverpool, 
L.  B.  5  Ex.  92  ;  39  L.  J.  Ex.  41. 

(c)  Joule  ▼.  Taylor,  7  Ex.  58 ;  21  L.  J. 
Ex.  31. 
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debt  or  liquidated  money  demand  differs  in  this  respect  from  a      Ghap.  I. 
claim  for  the  detention  of  goods ;  the  wrongful  detention  of  goods      ^'^'  ^' 


may  entitle  the  owner  to  substantial  damages,  and  a  subsequent  Detention  of 
delivery  of  the  goods  operates  in  mitigation  of  the  damages  only  ^^^^^^^^' 
to  the  value  of  the  goods;  but  the  claim  for  damages  for  the 
original  taking  and  the  detention  still  remains  (d), 

(d)  Croufield  ▼.  Such,  8  Ex.  169 ;   22  L.  J.  Ex.  65.    See  Bryant  y.  Herbtrt,  3 
C.  P.  D.  389 ;  47  L.  J.  C.  P.  670. 
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PabtV. 


Shot.  II.— application  TO  CONTRACTS. 

I 

PAOB 

Damages  in  action  against  buyer  for  goods  sold  and  delivered — 
for  not  accepting  goods  sold — against  seller  for  not  delivering 
goods  sold — ^measure  of  damages  hj  market  price 752 

Damage  in  action  for  sale  of  specific  chattel — for  special  use  of 
chattel — where  the  property  has  passed  by  the  sale    755 

Damages  for  breach  of  warranty  of  specific  chattel  ^of  goods 
sold  by  description  and  quality   757 

Damages  in  action  against  carrier — special  damagpes  contemplated 
in  contract — delay  of  passenger 759 

Damages  in  action  against  purchaser  of  land — against  vendor — 
damages  for  loss  of  bargain    762 

Covenants  for  title — against  incumbrances — for  quiet  eDJoyment 
— for  repair — against  assignment  765 

Damages  for  costs  of  action— indemnities  against  costs — in- 
demnity by  agent  against  want  of  authority   , 768 

The  general  rules  and  principles  above  stated  may  be  further 
explained  and  illustrated  in  the  application  of  them  to  some  con- 
tracts of  frequent  occurrence. 
Damages  in  In  an  action  against  the  buyer  for  goods  sold  and  delivered  the 
goo^soid  ®^°^  recoverable  is  the  price  fixed  in  the  contract ;  and  if  there  is 
and  delivered,  no  price  fixed,  the  value  of  the  goods  at  the  time  of  delivery ;  dis- 
count upon  the  fixed  price  may  be  allowed  by  the  contract  or  by 
usage  of  trade  (a).  The  damages  for  detaining  the  money  due, 
unless  interest  is  recoverable,  are  nominal  {b).  If  payment  is  to 
be  made  by  a  bill,  and  no  bill  is  given,  the  damages  are  the  value  of 
a  bill  in  the  terms  stipulated  for  (c) ;  and  if  the  action  is  brought 
after  the  bill  would  have  become  due,  interest  is  chargeable  upon 
the  amount  as  if  the  bill  had  been  given  (d).  The  buyer  may 
reduce  the  claim  for  the  price  by  proving  a  diminution  in  value 
caused  by  a  breach  of  warranty  or  other  breach  of  the  contract  by 
the  seller  which  directly  affects  the  goods  (e). — ^In  an  action  against 

(a)  Sale  of  Goods  Act,   1893,  s.  49.  (rf)  Marshall  v.  PooU,  13  East,  98; 

See  Exp.  Worthington,  3  0.  D.  803  ;  46      Farr  v.  JFard^  3  M.  &  W.  26  ;  Davit  v. 

L.  J.  B,  135.  Smythy  8  M.  &  W.  399 ;  10  L.  J.  Ex. 

473 
{h)  Gordon  v.  Swan,  12  East,  419.   See  ^\  g^^  ^^  ^^^  ^^^  1893,  s.  63  ; 

ante,  p.  760.  ^^^^^^  ^  ^^^^  2  B.  &  Ad.  466  ;  Alien  r. 

(r)  Mussm  v.  Price,  4  East,  147 ;  Paul  Cameron^  1  Cr.  &  M.  832 ;  2  L.  J.  Ex. 

V.  Dod,  2  C.  B.  800 ;  16  L.  J.  C.  P.  177.  263  ;  Mondel  v.  Steel,  8  M.  &  W.  868  ; 

See  Schneider  v.  Foster,  2  H.  &  N.  4.  10  L  J.  Ex.  426. 
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the  buyer  for  not  accepting  the  goods  sold  the  measure  of  damages      Chap.  I. 
is  the  difference  between  the  contract  price  and  the  market  price  of       ^^* 


similar  goods  at  the  time  appointed  for  acceptance  (/)  ;  or  if  the  ^0*™^^%^°' 
goods  'are  to  be  accepted  in  instalments  at  several  times,  the  goods  sold, 
damages  are  the  snm^of  the  differences  at  those  times  ((/).  The 
price  obtained  upon  a  resale  within  a  reasonable  time  is  presump- 
tive evidence  of  the  market  price  (h)  ;  but  not  the  price  obtained 
after  a  delay  during  which  the  price  may  have  materially 
altered  (e).  If  no  evidence  is  given  of  any  loss  upon  the  market 
price,  the  damages  as  regards  the  value  of  the  goods  are 
nominal  (A:). 

Upon  the  same  principle  in  an  action  against  the  seller  for  not  Damages 
delivering  the  goods  ;  the  measure  of  damages,  the  price  remaining  ^jgij^ering 
unpaid,  is  the  difference  between  the  contract  price  and  the  market  goods  sold, 
value  at  the  time  appointed  for  delivery  (/).  If  the  delivery  is  to 
be  made  in  instalments,  the  measure  of  damages  is  the  sum  of  the 
differences  of  the  market  value  at  the  several  times  of  delivery ; 
and  the  damages  in  such  cases  are  to  be  thus  calculated,  though  the 
action  is  brought  upon  a  complete  breach  before  the  times  for 
delivery  have  all  elapsed  (m).  The  full  market  value  is  to  be  taken, 
though  the  goods  have  become  enhanced  in  value  since  the 
sale  by  the  discovery  of  a  special  quality  in  them  which  was  before 
unknown  (»).  The  buyer  cannot  claim  damages  for  the  loss 
of  profit  on  a  resale  of  the  goods  at  a  price  higher  than  the  market 
price ;  unless  the  seller  had  such  notice  of  the  intended  resale  as  to 
make  him  liable  for  the  risk  (o).  If  there  is  no  difference  between 
the  contract  price  and  the  market  price,  the  damages  as  to  the 
value  of  the  goods  are  presumptively  only  nominal  {p).  If  the 
price  has  been  paid,  the  buyer  is  entitled  to  recover  the  full  market 
value  of  the  goods  at  the  time  appointed  for  delivery ;  and  so  also, 


(/)  Sale  of  Goods  Act,  1893,  s.  60 ; 
Thillpotta  V.  JEvanty  6  M.  &  W.  475  ;  9 
L.  J.  Ex.  33  ;  lever  y.  Ihmkirk  Coll.,  43 
L.  T.  706. 

07)  Brown  v.  Muller,  L.  R.  7  Ex.  319  ; 
41  L.  J.  Ex.  214. 

(A)  Sale  of  Goods  Act,  1893,  s.  50  (3) ; 
Stewart  v.  Cauty,  8  M.  &  W.  160  ;  10 
L.  J.  Ex.  348  ;  Fott  v.  Flather,  16  L.  J. 
Q.  B.  366. 

(t)  JTaddell  ▼.  Bloehetf,  4  Q.  B.  D.  678 ; 
48  li.  J.  Q.  B.  517.  See  Loder  y.  KekuUj 
a  0.  B.  N.  S.  128  ;  27  L.  J.  C.  P.  27. 

(k)  Valpy  V.  Oakley,  16  Q.  B.  941 ;  20 
L.  J.  Q.  B.  380 ;  Nichol  y.  Beetwick,  28 
L.  J.  Ex.  4. 

L. 


(/)  Sale  of  Goods  Act,  1893,  s.  51 ; 
Gairuford  v.  Carroll,  2  B.  &  0.  624  ; 
Startup  y.  Cortaszi,  2  C.  M.  &  R.  165  ; 
4  L.  J.  Ex.  218. 

(m)  Sale  of  Goods  Act,  1893,  s.  51  ; 
Joslitiff  V.  Irvine,  6  H.  &  N.  612;  30 
L.  J.  Ex.  7ft ;  Jioper  y.  Johnson,  L.  R. 
8  0.  P.  167  ;  42  L.  J.  0.  P.  65. 

{n)  Josling  y.  Inine,  6  H.  &  N.  512 ; 
30  L.  J.  Ex.  78. 

(o)  Williamt  y.  Reynolds,  6  B.  &  S. 
495  ;  34  L.  J.  Q.  B.  221 ;  Thol  y.  Hen- 
dereon,  8  Q.  B.  D.  457. 

[p)  Valpy  V.  Oakley,  16  Q.  B.  941  ; 
20  Xi.  J.  Q.  B.  380  ;  Nichol  y.  Beatwiek, 
28  L.  J.  Ex.  4. 

3c 
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Forbearanoe 
of  delivery. 


Part  V.  if  the  price  has  been  paid  b  j  a  bill,  which  during  the  ouirency  of 
the  bill  is  payment ;  but  if  the  bill  is  subsequently  dishonoured, 
the  buyer  is  in  the  same  position  as  if  no  payment  had  been  made, 
and  can  recover  only  the  difference  between  the  contract  price  and 
the  market  value ;  and  if  the  payment  of  the  price  was  a  condition 
precedent  to  the  delivery,  the  seller  is  excused  altogether  by  non- 
payment {q).  The  buyer  is  not  entitled  to  claim  greater  damages 
by  reason  of  his  having  paid  an  increased  price  for  the  goods  in 
special  consideration  for  their  delivery  by  a  certain  day  (r). — ^If  the 
buyer  in  fact  forbears  the  delivery  at  the  request  of  the  seller, 
though  without  binding  himself  to  do  so,  the  damages  will  be 
regulated  by  the  state  of  the  market  when  he  withdraws  the  for- 
bearance and  claims  the  delivery,  and  he  will  have  the  benefit  of  a 
rise  in  the  market  at  that  time  («).  And  if  the  seller  forbear 
delivery  at  the  request  of  the  buyer,  he  will  be  entitled  to  the 
benefit  of  the  state  of  the  market  at  the  time  of  the  buyer's  ulti- 
mate refusal  to  accept  (t).  If  the  buyer  forbear  claiming  delivery 
for  his  own  convenience  and  not  at  the  request  of  the  seller,  the 
mere  forbearance  in  fact  does  not  entitle  him  to  claim  the  benefit 
of  a  rise  in  the  market  after  the  appointed  time  {u).  But  neither 
buyer  nor  seller  can  prevent  the  damages  accruing  from  a  fall  or 
rise  in  the  market  price  by  merely  giving  notice  to  the  other  that 
he  does  not  intend  to  accept  or  deliver  the  goods  when  the  ap- 
pointed time  comes ;  unless  the  other  party  accepts  such  notice  as 
Salo  of  stock,  an  immediate  breach  of  the  contract  (x). — The  above  rules  apply 
in  an  action  for  not  delivering  stock  and  shares  under  contracts, 
where  a  market  is  available  for  replacing  them  (y).  The  measure 
of  damages  is  the  price  of  the  stock  at  the  time  contracted  for 
delivery,  with  interest  for  subsequent  delay ;  and  special  damage 
cannot  be  claimed  for  a  subsequent  rise  in  price,  though  the  stock 
was  bought  for  resale  in  such  event  (s).  Where  stock  is  lent  upon 
a  bond  or  covenant  to  replace  the  stock  on  a  certain  day,  the  time 
for  replacing  the  stock  is  considered  as  enlarged  by  the  consent  of 


(q)  Valpy  ▼.  Oakley ^  wpra ;  Oriffltht 
V.  J'erry,  1  E.  &  E.  680  ;  28  L.  J.  Q.  B. 
204.  See  Sale  of  Goods  Act,  1893, 
8S.  18,  28,  55. 

(r)  Jhadt/  v.  Oaatler,  3  H.  &  0.  112  ; 
33  L.  J.  Ex.  300. 

(*)  Oale  ▼.  Vane,  L.  R.  3  Q.  B.  272 ; 
37  t.  J.  Q.  B.  77. 

(0  Hickman  v.  Haynety  L.  R.  10  C.  P. 
698  :  44  L.  J.  C.  P.  358. 

(u)  Ee  Vo8t,  L.  R.  16  Eq.  165;  i^int 


V.  Downing,  1  0.  P.  D.  220 ;  46  L.  J. 
0.  P.  696. 

ix)  See  ante,  p.  617. 

(y)  Shaw  t.  Holland,  16  M.  &  W.  136 ; 
16  it.  J.  Ex.  87  ;  Tempest  v.  Kilner,  3 
C.  B.  263  ;  Van  Diemrn's  Co.  v.  Cockerell, 
1  C.  B.  N.  S.  732 ;  26  L.  J.  C.  P.  203  ; 
Mieharl  v.  Hart  ^  Co.,  (1902)  1  K.  B. 
482  ;  71  L.  J.  K.  B.  265. 

(t)  See  Simmons  v.  London  J.  S,  Bank, 
(1891)  1  Ch.  270 ;  60  L.  J.  O.  318. 
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both  parties  so  long  as  the  loan  continues,  in  analogy  with  the      Chap.  I. 
covenant  for  repayment  in  a  mortgage  (a).  ^^^*  ^^' 


The  measure  of  damages  by  the  market  price  is  available  only  Damagea 
where  there  is  a  market  for  the  goods  bought  or  sold  to  which  marketprioe. 
buyer  or  seller  can  resort.  "Where,  from  the  nature  of  the  article, 
there  is  no  market  in  which  it  can  be  obtained,  this  rule  is  not 
applicable ;  but  it  would  be  unjust,  if,  in  such  cases,  the  damage 
must  be  nominal;  and  there  are  several  decisions  showing  that  such 
is  not  the  law"  (b).  Where  the  buyer  was  unable  to  procure  goods 
of  precisely  the  same  kind,  and  w£is  obliged  in  order  to  meet  his 
own  contracts  to  buy  the  nearest  substitute  he  could  get,  which 
was  of  a  superior  quality  and  price,  it  was  held  that  he  was  entitled 
to  charge  that  price  as  damages  {c).  And  where  goods  of  a  similar 
quality  were  not  procurable  in  the  market,  the  price  at  which  the 
buyer  had  contracted  to  resell  the  goods  in  the  ordinary  course 
of  business  was  held  to  be  presumptively  the  value  (d) ;  but  the 
profits  or  losses  on  a  resale,  as  such,  cannot  be  charged  as  damages, 
unless  the  seller  had  notice  that  the  goods  were  bought  for  that 
purpose,  and  only  so  far  as  the  terms  of  the  resale  were  brought  to 
his  notice  (e).  Where  a  contract  was  made  with  the  manufacturer 
for  the  supply  of  goods  which  were  not  to  be  procured  in  the 
market,  and  which  he  knew  to  be  intended  for  shipment  and  sale 
abroad,  and  he  failed  to  deliver  any  at  the  time  contracted  for,  and 
delivered  a  portion  only  after  delay,  it  was  held  that  damages  were 
recoverable  for  the  profit  of  a  resale  to  a  foreign  buyer,  and  for  the 
extra  freight  and  insurance  upon  the  part  delivered  consequent 
upon  the  delay  (/). 

In  an  action  for  a  breach  of  contract  in  not  delivering  a  specific  DamagoR 
chattel,  the  damages  are  measured  by  the  cost  of  procuring  another,  ^eiiverinir 
if  reasonably  possible ;  and  if  it  cannot  be  procured,  or  until  it  can  specific 
be  procured,  the  damages  are  measured  by  the  average  profit  made 
by  the  ordinary  use  of  such  article  (g).     The  contracts  made  by 


(a)  Shepherd  v.  Johnson,  2  East,  211  ; 
Owen  V.  Mouth,  U  0.  B.  327  ;  23  L.  J. 
0.  P.  lOo  ;  Blyth  v.  Carpenter,  L.  R.  2 
Eq.  601  ;  35  L.  J.  C.  823. 

(b)  Fer  ettr.  Elbinger  Geeelhehaft  v. 
Annsirong,  L.  R.  9  Q.  B.  476 ;  43  L.  J. 
Q.  B.  211. 

(r)  Hinde  v.  Liddell,  L.  R.  10  Q.  B. 
266;  44  L.  J.  Q.  B.  106.  See  anU, 
p.  747. 

(<0  France  ▼.  Qaudet^  L.  R.  6  Q.  B. 


199;  40  L.  J.  Q.  B.  121. 

(e)  Thol  V.  Henderson,  8  Q.  B.  D.  457  ; 
Elbinger  Geselhchafi  v.  Armstrong,  supra  ; 
Orebert-Borgnis  v.  Nttgent,  16  Q.  B.  D. 
86;  64  L.J.  Q.  B.  611. 

(/)  Borries  v.  Hutchinson,  18  C.  B. 
N.  8.  446 ;  34  L.  J.  C.  P.  169. 

(^)  FUteher  y.  Tayleur,  17  C.  B.  21 ; 
26  L.  J.  0.  P.  65.  See  Cory  v.  Thames 
Ironworks,  L.  R.  3  Q.  B.  181 ;  37  L.  J. 
Q.  B.  68. 


3c2 


755  DAMAGES. 

Pabt  V.  the  buyer  in  the  course  of  business  for  the  use  of  the  article  when 
delivered,  though  not  specifically  chargeable  as  damages,  are 
evidence  of  the  ordinary  profits  for  which  the  seller  is  charge- 
able (//).  In  the  case  of  a  contract  to  build  or  to  repair  a  ship  by 
a  certain  day,  the  damages  for  delay  in  delivering  the  ship  are  the 
ordinary  profits  of  employing  the  ship  during  the  time ;  and  where 
the  builder  knew  that  the  ship  was  intended  for  a  certain  voyage, 
the  damages  were  measured  by  the  difference  between  the  contract 
freight  for  that  voyage  and  the  reduced  freight  for  the  same  voyage 
at  the  time  of  delivering  the  ship  (i).  The  same  rule  applies  where 
the  ship  after  delivery  is  delayed  by  defects  in  the  repairs  con- 
tracted for  (A).  In  the  case  of  a  contract  to  supply  a  threshing 
machine  to  be  ready  for  harvest,  the  contractor  was  held  liable  for 
the  loss  caused  by  want  of  the  machine,  in  the  crops  being  exposed 
to  the  weather  and  in  the  cost  of  storing  the  crops  instead  of 
Befeotive  threshing  out  (/). — Where  the  subject  of  contract  is  intended  for  a 
chattel.  certain  use  known  to  the  seller,  and  with  reference  to  which  it  is 

supplied,  the  damages  include  the  loss  caused  by  its  failing  to 
satisfy  the  required  use:  as  the  loss  of  an  anchor  caused  by  a 
defective  ship's  cable  {m).  Upon  this  principle  a  gas  company 
who  supplied  a  defective  pipe  under  a  contract  to  supply  the 
plaintiff  with  gas  was  held  liable  for  the  damages  caused  by  an 
explosion  of  escaped  gas ;  and  though  the  gas  was  set  on  fire  by 
the  negligence  of  a  third  party  («).  And  a  carriage  builder  who 
supplied  a  pole  for  a  carriage  which  was  not  reasonably  fit  for  the 
purpose,  was  held  liable  for  the  damage  done  to  the  horses  by  the 
Damages  for  breaking  of  the  pole  (<?). — But  the  contractor  is  not  liable  for  the 
©r  h'^tter  ^^^®  ^^®  ^^  ^  special  use  for  which  the  article  was  intended,  of 
which  he  was  ignorant  or  with  reference  to  which  he  did  not  con- 
tract :  as  where  the  article  was  required  for  the  repair  of  a  machine, 
of  which  he  was  not  aware,  it  was  held  that  he  was  liable  for  the 
cost  of  replacing  the  article,  but  not  for  the  damages  which  the 
owner  had  to  pay  under  a  contract  with  a  third  party  for  the  use 
of  the  machine  (p).    Where  the  defendant  contracted  to  make  part 

(A)   TFatcra  v.  Toweis,  8  Ex.  401 ;  22  L.  J.  Q.  B.  178. 

L.  J.  Ex.  186;  France  v.  Gaudety  L.  R.  (m)  Borradaile  v.  Brunton,  8  Taunt. 

6  Q.  B.  199 ;  40  L.  J,  Q.  B.  121.  635. 

(t)  Fletcher    v.    Tayleur^    supra;    Be  (n)  Burrows  v,  March  Gas  Co.,  L.  R. 

Trent  and  Humher  Co.,  L.  R.  4  Cb.  112  ;  7  Ex.  96 ;  39  L.  J.  Ex.  33. 

38  L.  J.  C.  38.  (o)  Randall  v.   Newson,  2   Q.   B.  D. 

(A)   WiUon  V.  General  Screw  ColL,  47  102 ;  46  L.  J.  Q.  B.  269. 

L.  J.  Q.  B.  239.  {p)  Portman  v.  Middleion,  4  C.  B.  N.  S. 

(/)  Smeed  r.  Foord,  I  E.  &  E.  602 ;  28  322  ;  27  L.  J.  C.  P.  231. 
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of  a  new  invention  as  soon  as  possible,  and  he  knew  the  plaintiff  Chap.  I. 
was  under  contract  to  supply  the  complete  machine  by  a  certain  ^^^'  ' 
date,  he  was  held  liable  for  the  loss  of  profits  of  the  plaintiff's  con- 
traot,  and  for  the  expense  incurred  by  him  upon  the  invention 
which  was  rendered  useless  by  the  delay  (q).  The  contractor 
remains  liable  for  damages  measured  by  the  ordinary  use  of  an 
article  which  he  fails  to  supply,  though  the  buyer  does  not  intend 
it  for  ordinary  use,  but  only  for  a  special  use  for  which  the  con- 
tractor is  not  responsible  (r). 

"  The  sale  of  a  specific  chattel  on  credit,  though  that  credit  may  Damages 
be  limited  to  a  definite  period,  transfers  the  property  in  the  goods  ^Xylaw' 
to  the  vendee,  giving  the  vendor  a  right  of  action  for  the  price,  pawed  by 
and  a  lien  upon  the  goods,  if  they  remain  in  his  possession  till  that 
price  be  paid ;  but  default  of  payment  does  not  rescind  the  con- 
tract "  («).     If  the  seller  resumes  the  property  to  himself,  as  by 
reselling  to  another,  before  or  after  the  expiration  of  the  credit, 
the  buyer  may  recover  as  damages  not  the  full  value  of  the  goods, 
but  the  value  less  the  unpaid  price  (t).    It  is  no  defence  to  an 
action  for  the  price  that  after  the  delivery  of  the  goods  under  the 
contract  the  seller  wrongfully  retook  possession  (m).     But  in  such 
case  the  buyer  may  recover  from  the  seller  the  full  value  without 
any  deduction  for  the  impaid  price  (x).     And  he  may  also  recover 
full  value  for  the  goods  in  an  action  for  wrongful  conversion  against 
a  third  party,  though  he  has  not  paid  the  price  to  the  seller  (y). — 
By  the  Sale  of  Goods  Act,  1893,  s.  52,  the  court  is  empowered,  in  Speoiflo 
actions  for  breach  of  contract  to  deliver  specific  or  ascertained  g^odTrold. 
goods  on  the  application  of  the  plaintiff,  to  direct  the  contract  to 
be  specifically  performed  without  giving  the  defendant  the  option 
of  retaining  the  same  upon  paying  the  damages  assessed,  either 
unconditionally  or  upon  terms  and  conditions  as  to  damages, 
payment  of  price  or  otherwise  (a). 

In  an  action  for  breach  of  warranty  of  a  specific  chattel  the  Damages  for 
measure  of  damages  varies  according  to  whether  the  chattel  has  warranty  of 

{q)  HydraulicCo,y, McHaJifji Q.B.'D.  320. 

670.  {x)  Oillard  v.  Brittan,  8  M.  &  W.  676. 

(r)  Cori/  V.  Thames  Ironnorka,  L.  R.  3  (y)  Turners.  Hardeastle,  1 1  0.  B.  N.  S. 

Q.  B.  181 ;  37  L.  J.  Q.  B.  68.  683  ;  31  L.  J.  0.  P.    193  ;  Johnnon  ▼. 

(*)  Per   cur.   MariindaU  ▼.    Smith,    1  Lanes,  ^  Yorks.  i?y.,  3  C.  P.  D.  499. 

Q.  B.  395 ;  10  L.  J.  Q.  B.  155.  (s)  See  Ord.  XLVIII.  r.  1 ;  Chilton  ▼. 

(0  Chinery  r.  Viall,  5  H.  &  N.  288  ;  Currington,  15  C.  B.  730 ;  24  L.  J.  0.  P. 

29  L.  J.  Ex.  180.  78  :   Winfieldy.  Boothroyd,  54  L.  T.  374 ; 

(m)  Stephens  v.  Wilkinson,  2  B.  &  Ad.  34  W.  R.  601. 
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PaetV.      been  returned  or  kept.    The  chattel  can  be  returned  or  refused 


specific  only  where  the  contract  so  provides  in  the  event  of  a  brectch  of 

chattels.  warranty;   or  where  the  contract  is  made  conditional  upon  the 

warranty ;  or  where  the  seller  agrees  to  take  it  back  ;  or  where  the 
sale  was  effected  by  a  fraudulent  warranty  and  the  buyer  has 
repudiated  it  on  that  ground  («).     If  the  chattel  has  been  returned, 
the  measure  of  damages  is  the  price  which  was  paid  for  it,  unless 
returned  under  an  agreement  to  a  different  effect.     If  the  chattel 
is  kept,  the  measure  of  damages  is  the  diminution  in  value  owing 
to  the  defect  warranted  against  (ft).     The  loss  of  profit  upon  a 
resale  cannot  in  general  be  recovered;  but  such   sale  would  be 
evidence  of  the  value  of  the  chattel  if  it  bad  been  sound;  and 
similarly  a  sale  at  a  diminished  price,  after  discovery  of  the  breach 
of  warranty,  would  be  evidence  of  the  real  value  of  the  chattel  {c). 
The  buyer  may,   in   some  cases,  after  discovery  of  a  breach  of 
warranty  and  offering  to  return  the  chattel,  charge  as  damages  the 
expense  of  keeping  the  chattel  for  a  reasonable  time  until  it  can 
be  disposed  of  (d).     The  buyer  of  a  horse  with  a  warranty  resold 
it  with  a  similar  warranty,  and  being  sued  for  a  breach,  offered 
the  defence  of  the  action  to  the  seller  and,  receiving  no  answer, 
defended  the  action  himself ;  it  was  held  that  he  might  charge 
the  seller  with  the   costs  of  defending  the  action  (e).      But  if 
he  defends  the  action  at  his  own  risk,  when  he  might  have  dis- 
covered the  unsoundness,  he  cannot  afterwards  charge  the  costs 
to  the  seller  (/) ;  nor  if  he  pays  the  claim  when  he  has  a  good 
defence  (g).     If  the  warranty  is  fraudulent,  the  seller  is  responsible 
for  the  consequences  of  the  buyer  acting  upon  the  faith  of  the 
warranty :  as  where  a  person  sold  a  cow,  and  fraudulently  warranted 
it  to  be  sound,  when  he  knew  it  to  have  an  infectious  disease,  and 
the  buyer  placed  it  with  other  cows  which  caught  the  disease  and 
died,  the  seller  was  held  responsible  in  damages  for  the  value  of  all 
the  cows  (A) ;  and  where  the  warranty  was  not  fraudulent,  but  the 
seller  of  the  cow  knew  that  the  buyer  was  a  farmer  keeping  other 
cows,  he  was  held  equally  responsible  («). 

(a)  Sale  of  Goods  Act,  1893,  ss.  11,  (e)  Lewis  y.    Feake,    7    Taunt.    168 ; 

12,  13,  14,  16,  63;  ante,  pp.  263  ei  Meg.         Hammond  y.  Bussey,  20  Q.  B.  B.  79 ; 

ih)  Coiwell  y.   Coare,    1   Taunt.    666;       ^^h,^i^:^:  ^^'   ni,     ju-/  •     t  a»  *x 


Ciare  y.  Maynard,  6  A.   &   E.   519;  6 


689. 


L.  J.   K.   B.   138;  Cox  y.    Walker,    6  /\    r-.«  ..    r   .^t*   Mi  r\  -o  r\  cnK 

A    A-  IT   Kon  ^    f^\  \9)  •a.iddle  v.  Lwett,  16  Q.  B.  D.  606. 

A.  «  J!..  bl6,  n.  {a)  ^^j  ^^^^^^^  ^   ^^^^  j^    ^    J  ^    p^ 

(<?)  Clare  v.  Maynard,  tvpra.  559  ;  35  l.  J.  0.  P.  299. 

(rf)  Casicell  y.  Coare,   1   Taunt.    666 ;  (i)  Smith  v.  Green,  1  C.  P.  D.  92  ;  46 

Chesterman  y.  Lamb,  2  A.  &  E.  129.  L.  J.  C.  P.  29. 
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Upon  a  contract  for  the  sale  and  delivery  of  goods  of  a  described  chap.  I. 
quantity  and  quality,  the  seller  is  bound  to  deliver  goods  answering  Sect.  II. 
to  the  description  contracted  for,  which  he  substantially  warrants ;  Warranty  of 
the  buyer  may  refuse  to  accept  inferior  goods  and  sue  the  seller  for  deecri^on.  ^ 
not  delivering  goods  according  to  the  contract,  in  which  action  the 
measure  of  damages  is  the  value  of  goods  of  the  description  con- 
tracted for  at  the  time  appointed  for  delivery,  or  the  difference 
between  that  value  and  the  contract  price,  accordingly  as  he  has  or 
has  not  paid  the  price.  If  the  buyer  has  accepted  the  goods,  the 
measure  of  damages  is  tlie  difference  between  the  value  of  goods  of 
the  description  contracted  for  and  the  value  of  those  actually 
delivered  and  accepted  (A*).  If  the  seller  knew  that  the  buyer  was 
buying  for  the  purpose  of  resale,  he  may  also  be  liable  for  the 
special  damage  occasioned  to  the  buyer  by  reason  of  his  not  being 
able  to  complete  such  resale  through  the  inferiority  of  the  goods 
delivered  (/).  Where  the  subject  of  the  sale  and  warranty  was 
seed-barley  of  a  particular  description,  and  the  buyer  resold  it  with 
a  similar  warranty,  and  consequently  became  liable  to  compensate 
the  sub-purchasers  for  their  loss  in  using  the  barley  for  seed  as 
warranted,  it  was  held  that  such  liability  was  a  consequence  of  the 
breach  of  warranty  which  the  buyer  might  claim  against  the  seller 
as  damages  {m).  Where  a  contract  was  made  for  the  supply  of 
army  shoes,  which  were  known  to  be  for  the  use  of  a  foreign 
government,  and  which  were  rejected  by  them  because  of  a  latent 
defect  in  quality,  the  buyer  was  held  entitled  to  claim  as  damages 
the  costs  of  exporting,  delivering,  and  warehousing,  and  the  loss  of 
profit  («).  If  the  buyer,  having  accepted  the  goods,  is  sued  for  the 
price,  he  may  prove  in  reduction  of  damages  the  difference  in  value 
between  the  goods  delivered  and  those  contracted  for,  and  diminish 
the  price  by  that  amoimt  (o).  If  the  buyer  refuses  the  goods  as 
not  answering  the  description  contracted  for,  he  may  recover  the 
price  previously  paid  as  an  implied  debt  arising  upon  the  failure  of 
the  consideration  (p). 

In  an  action  against  a  carrier  for  default  or  delay  in  delivering  Damages  in 

(k)  Sale  of  Goods  Act,  1893,  ss.  13,  27  L.  J.  Q.  B.  266. 

30,  63  ;  anUf  p.   587  ;  Loder  v.  KckttU,  («)  Heilbutt  ▼.  Hichion^  L.  R.  7  0.  P. 

3  C.  B.  N.  S.  128  ;  27  L.  J.  C.  P.  27  ;  438  ;  41  L.  J.  C.  P.  228. 

Dingle  ▼.  Hare,  7  0.  B.  N.  S.  145 ;  29  (o)  Sale  of  Goods  Act,   1893,  s.  63 ; 

L.  J.  0.  P.  143.  Street  v.  Blay,  2  B.  &  Ad.  466 ;  PouUon 

(/)  See  Dingle  v.  JJar«,  tupra  ;  and  see  v.  Lattimore,  9  B.  &  C.  269  ;  Dieken  y. 

ante,  p.  743.  Ncaky  1  M.  &  W.  656 ;  3  L.  J.  Ex.  205. 

(m)  £andall  y.  Jtapery  E.  B.  &  E.  84  ;  {p)  See  ante,  p.  65. 
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Past  V.  goods,  the  general  measure  of  the  damages  is  the  yalue  of  the  goods 
action  against  **  the  place  of  destination  at  the  time  when  they  ought  to  have  been 
delivered,  and  not  the  value  at  the  place  of  despatch  (|^).  This  value 
is  regulated  by  the  market  value  at  that  place  and  time,  if 
there  is  there  a  market  for  such  goods ;  and  in  the  case  of  delay 
in  delivering  the  goods,  the  damages  would  be  the  fall  in  the 
market  price  during  the  delay  (r)  ;  or  if  the  price  at  that  place 
varies  with  the  season,  the  loss  of  the  season  for  selling  such 
goods  (s) ;  but  damages  for  the  loss  of  a  market  at  another 
place  to  which  the  owner  intended  to  forward  them  are  not 
recoverable  (t) ;  nor  the  expected  profits  of  selling  the  goods 
by  an  agent  at  the  place  of  delivery  (w).  If  there  is  no  market 
price  the  value  is  to  be  estimated  according  to  the  circumstances  : 
as  in  the  case  of  goods  intended  for  commerce,  at  the  cost  price 
with  the  cost  of  carriage  and  with  a  reasonable  profit  to  the 
importer  (a?).  In  the  case  of  samples  of  goods  for  procuring  orders, 
known  to  be  such  by  the  carrier,  which  could  not  be  replaced  in 
the  market,  and  which  became  useless  by  delay  in  carriage,  the 
damages  were  assessed  at  the  value  to  the  owner  at  the  time  when 
they  should  have  been  delivered  (y). — But  the  measure  of  the 
market  value  on  arrival  does  not  apply  to  a  delay  in  the  carriage  of 
goods  on  long  sea  voyages,  because  it  is  the  practice  to  sell  goods 
during  such  voyages  without  waiting  the  arrival ;  and  therefore 
damages  are  not  allowed  for  a  fall  in  the  market  during  delay  in 
arrival ;  the  damages  are  measured  by  deterioration  of  the  goods 
and  interest  on  the  value  during  the  delay  (s).  Where  the  ship- 
owner is  responsible  for  the  loss  of  the  goods  carried  the  damages 
are  the  market  value  at  the  port  of  discharge  at  the  time  when 
the  cargo  should  have  arrived,  deducting  impaid  freight  for 
which  there  is  a  lien ;  and  it  is  immaterial  in  such  case  that  the 
owner  has  sold  the  cargo  '^  to  arrive  "  at  a  price  less  than  that 
market  price  {a), — ^A  declaration  of  value  upon  which  the  carrier 
receives  the  goods  for  carriage  may  limit  the  daim  to  damages ; 


Declaration 
of  valne. 


{q)  Itice  v.  Baxendale^  7  H.  &  K.  96 ; 
30  L.  J.  Ex.  371. 

(r)  CoUard  v.  8.  E,  Ry.,  7  H.  &  N.  79 ; 
30  L.  J.  Ex.  393. 

(*)  WiUon  V.  Lanes,  f  Yorkt.  5y.,  9 
C.  B.  N.  S.  632  ;  30  L.  J.  0.  P.  232. 
See  Home  v.  Midland  J?y.,  L.  R.  8  C.  P. 
131  ;  42  L.  J.  C.  P.  69. 

{t)  Hawes  v.  8,  K  Ry,,  64  L.  J.  Q.  B. 
174. 

(m)  G.  W.  By,  ▼.  Rtdmayne^  L.  B.  1 


0.  P.  329  ;  35  L.  J.  C.  P.  123 ;  Wihim 
y.  Lanes.  ^  Torkt.  By,,  supra. 

(x)  O'HanUm  v.  G.  IF.  Ry,,  6  B.  &  S. 
484  ;  34  L.  J.  Q.  B.  164. 

(y)  Sehulse  v.  G.  E.  Ry.,  19  Q.  B.  D. 
30  ;  66  L.  J.  Q.  B.  442. 

(z)  The  Parana,  2  P.  D.  118  ;  46 
L.  J.  Adm.  108. 

(a)  Rodoeanaehiy.  Milbum,  18  Q.  B.  D. 
67;  66  L.  J.  Q.  B.  202;  Smith  ▼. 
Trsgarthen,  66  L.  J.  Q.  B.  437. 
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as  a  declaration  signed  upon  the  delivery  of  horses  to  a  railway  Chap.  I. 
company  for  carriage  that  the  value  of  each  horse  did  not  '°^'  ' 
exceed  10/.  (b).  The  carrier  may  also  be  bound  by  receiving 
goods  as  of  a  declared  value ;  and  to  avoid  such  liability  he  may 
receive  them  subject  to  the  express  condition,  expressed  in  the 
bill  of  lading  or  otherwise,  as  of  "  value  and  contents  unknown," 
or  "  quantity  and  quality  unknown,*'  the  effect  of  which  is  to 
protect  him  from  any  previous  representation  made  respecting  the 
value ;  in  which  case  also  the  owner  of  the  goods  is  not  bound 
by  any  representation  made  respecting  them  (c), 

"  Whenever  either  the  object  of  the  sender  is  specially  brought  Special 
to  the  notice  of   the  carrier,  or  circumstances  are  known  to  the  templatoT^' 
carrier  from  which  the  object  ought  in  reason  to  be  inferred,  so  the  parties, 
that  the  object  may  be  taken  to  have  been  within  the  contem- 
plation of  both  parties,  damages  may  be  recovered  for  the  natural 
consequences  of  the  failure  of  that  object"  (d).      Where  a  rail- 
way company  employed  agents  to  collect  the  goods  of  exhibitors 
at  an  agricultural  show  for  the  special  purpose  of  carrying  them 
to  another  similar  show ;  it  was  held  that  they  had  contracted  to 
carry  out  the  special  purpose  of  the  exhibitors,  and  therefore  upon 
failui'e  to  deliver  the   goods  in  time  for  the  show  they  became 
liable  to  pay  for  the  expected  profits  of  the  exhibitor,  and  also  for 
his  loss  of  time  {e).     And  in  an  action  by  a  colliery  owner  against 
a  railway   company  for  refusing  to   carry  coals,  damages  were 
assessed  for  loss  of  customers  in  his  business  (/). — But  damages  Damages 
which  could  not  reasonably  be  contemplated  as  the  consequence  J?*^?'iljv, 
of  a  breach  in  the  delivery  are  not  recoverable :  as  the  stoppage  the  parties, 
of  a  mill  by  delay  in  delivering  a  portion  of  the  machinery  of 
which  the  carrier  did  not  know  the  object  (g) ;  the  stoppage  of 
a  manufacture  by  delay  in  delivering  material  to  work  upon  (A) ; 
the  loss  caused  by  the  non-delivery  of  a  message,  of  the  import 
of  which  the  carrier  was  ignorant  (i) ;  the  deterioration  of  goods 
during  delay  of    carriage    caused  by  an   intrinsic  defect  in  the 


(b)  McCance  v.  X.    ^  N,    JF,  i?y.,   3  Q.  B.  182. 

H.  &  C.  343  ;  34  L.  J.  Ex.   39.     See  {e)  Simpson  v.  X.  #  iV.  TT.  Ry.,  supra. 

Millen  v.  Braseh,  10  Q.  B.  D.  142  ;  62  (/)  Lanes.   ^    Torks.  Ry.  v.   GidhWy 

L.  J.  Q.  B.  127.  L.  R.  7  H.  L.  617 ;  45  L.  J.  Ex.  625. 

(<?)  Lebeau  v.  Gen.  Steam  Nav.y  L.  R.  {p)  Hadley  ▼.  Baxendaie,  9  Ex.  341  ; 

8  C.  P.  88 ;  42  L.  J.  C.  P.  1.     See  Thslly  23  L.  J.  Ex.  179. 

▼.  Terry,  L.  R.  8  0.  P.  679 ;  42  L.  J.  (A)  Gee  ▼.   Zam^.    ^    Torks.   Ry.y   6 

C.  P.  240.  H.  &  N.  211 ;  SO  L.  J.  Ex.  11. 

(rf)  Oockbum,  C.  J.,  Simpson  ▼.  X.  f  (i)  Sanders  v.  Stuart,  I  0.  P.  D.  326  ; 

N.  W.  Ry.,  1  Q.  B.  D.  277 ;  45  L.  J,  46  L.  J.  C.  682. 
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goods  of  wUoh  the  carrier  was  ignorant  {k) ;  the  hotel  ex- 
penses of  a  commercial  traveller  whilst  waiting  for  the  arrival  of 
the  goods  (/) ;  all  such  damages  being  too  remote  and  not  con- 
templated in  making  the  contract.  A  mere  notice  given  to  the 
carrier  of  the  special  purpose  for  which  the  goods  are  sent  is  not  in 
general  sufficient  to  render  him  responsible;  the  notice  must  be 
given  and  received  under  such  circumstances  that  he  may  be  taken 
to  contract  to  carry  and  deliver  the  goods  with  special  reference  to 
that  purpose.  Thus  a  notice  given  to  a  railway  company  at  the 
time  of  despatching  the  goods  that  the  senders  were  tmder  contract 
to  deliver  them  by  a  certain  day,  was  held  insufficient  to  charge 
the  company  with  the  loss  of  the  contract  price,  instead  of  the 
market  price  at  that  day  (m). 

In  an  action  by  a  passenger  for  breach  of  contract  to  carry  him 
to  his  destination,  he  may  claim  as  damages  the  expense  of  getting 
there  by  other  reasonable  means,  if  there  be  such,  or  compensation 
for  the  trouble  and  inconvenience  of  walking  there,  if  there  be  not, 
because  it  is  the  direct  object  contemplated  in  the  contract  that  he 
should  reach  his  destination;  but  an  accidental  injury  or  illness 
happening  to  him  in  the  course  of  reaching  his  destination  by  such 
means  is  neither  a  proximate  consequence  of  the  breach  of  contract 
nor  within  the  contemplation  of  the  parties  at  the  time  of  contract- 
ing (/i).  Upon  the  same  principle  a  loss  of  business  appointments 
caused  by  the  delay  of  a  passenger  is  not  generally  chargeable  as 
damages  (o). 


Damages  in 
actions  by 
vendor 
against 
purchaser  of 
land. 


In  an  action  against  the  purchaser  of  land  for  the  purchase- 
money,  the  vendor  may  claim  damages  in  respect  of  interest  from 
the  time  appointed  for  taking  possession  (p).  In  an  action  against 
the  purchaser  for  refusing  to  accept  a  conveyance,  the  land  re- 
maining the  property  of  the  vendor,  he  can  recover  the  costs  of 
the  sale  and  preparatory  to  the  execution  of  the  conveyance ;  and 
if  the  purchaser  has  been  in  possession  he  may  be  charged  with 


{k)  Baldwin  ▼.  2.  C.  i  J),  J2y.,  9 
Q.  B.  D.  682. 

(0  Woodier  v.  G.  W.  -Ry.,  L.  R.  2 
C.  P.  318  ;  36  L.  J.  C.  P.  177. 

(wi)  Home  v.  Midland  Ry.,  L.  R.  8 
C.  P.  131 ;  42  L.  J.  C.  P.  69.  See  anU, 
p.  744. 

(w)  Hobbt  V.  X.  ^  S.  W,  Ry,,  L.  R.  10 


Q.  B.  Ill  ;  44  L.  J.  Q.  B.  49.  See 
McMahon  ▼.  Fields  7  Q.  B.  D.  691 ;  60 
L.  J.  Q.  B.  652. 

(o)  Hamlin  v.  G.  N,  %.,  1  H.  &  N. 
408  ;  26  L.  J.  Ex.  20. 

{p)  lU  Pigott  and  G.  TT,  -By.,  18  C.  D. 
146  ;  60  L.  J.  C.  679 ;  Marsh  v.  Jenet, 
40  C.  D.  663.  See  Re  Riley  and  Sfreat- 
field,  84  C.  D.  386  ;  66  L.  J.  C.  442. 
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the  profits  of  the  land  or  fixed  with  an  occupation  rent  (g).     By      Chap.  I. 
the  conditions  of  sale  the  vendor  may  also  be  entitled  to  retain  the  * 

deposit  (r).  Upon  the  refusal  of  the  purchaser  to  complete  the 
vendor  is  entitled  to  resell  the  land  and  charge  the  purchaser  with 
the  deficiency  of  the  purchase-money  upon  resale  ;  and  it  is  usual 
to  insert  an  express  condition  to  that  effect  in  the  conditions  of 
Bale  (v).  In  the  case  of  a  resale  under  this  right,  the  forfeited 
deposit  must  be  accounted  for  in  part  payment  of  the  deficiency  of 
the  purchase-money  {t). 

In  an  action  against  the  vendor  for  not  completing  the  sale  the  Damages  in 
purchaser  may  recover  as  damages  the  costs  of  preparing  and  ^dor?^^ 
entering  into  the  agreement  of  sale,  and  the  costs  of  investigating 
the  title,  including  the  expense  of  comparing  deeds,  searching  for 
judgments,  and  journeys  for  these  purposes  («).  These  costs  may 
be  given  in  proceedings  under  the  Vendors  and  Purchasers  Act, 
1874,  8.  9,  and  may  be  charged  upon  the  vendor's  interest  in  the 
property  (x).  The  liability  to  pay  such  costs  is  sufficient  for  the 
assessment  of  the  damages,  though  they  have  not  been  paid  before 
action  {t/).  But  the  purchaser  cannot  in  general  recover  as  damages 
the  expenses  incurred  in  the  preliminary  negotiation  of  the  con- 
tract; nor  the  cost  of  a  survey  of  the  estate,  or  of  a  deed  of 
conveyance  prepared  before  ascertaining  the  title ;  nor  the  cost  of 
raising  the  purchase-money  before  it  is  necessary ;  nor  interest 
upon  such  purchase-money ;  nor  the  cost  of  re-investment  (a) ;  nor 
loss  in  buying  farming  stock  for  the  land  in  expectation  of  com- 
pletion {a). — The  purchaser  may  also  recover  his  deposit  money,  Deporit. 
and  interest  on  the  deposit  money  from  the  day  appointed  for 
completion,  unless  otherwise  agreed  in  the  conditions  of  sale  (6) ; 
and  if  the  contract  fails  for  want  of  title  in  the  vendor,  interest 


{q)  Laird  v.  Pirn,  7  M.  &  W.  474  ;  10 
L.  J.  Ex.  259  ;  Howard  v.  Shard,  8  M. 
&  W.  118  ;  Gibion  v.  J)'£8le,  2  Y.  &  C. 
0.  C.  642. 

(r)  Fisex  V.  Danieil,  L.  R.  10  C.  P. 
638. 

(»)  mble  V.  Edwards,  6  C.  D.  378  ; 
Exp,  Hunter,  6  Ves.  94. 

(I)  Ochcnden  v.  Hcnlt/,  E.  B.  &  E.  486  ; 
27L.  J.  Q.  B.  361.  See  Howe  y.  Smith, 
27  C.  D.  89;  63  L.  J.  C.  1055. 

{u)  Hodges  v.  Litchjield,  1  Bing.  N.  C. 
492  ;  Hamlip  v.  Padwick,  6  Ex.  615  ;  19 
L.  J.  Ex.  372  ;  Compton  Y,Bagley,  (1892) 
iCh.  313;  61  L.J.  0.  113. 

(x)  Re  Hargr eaves  and  Thompson,  32 
C.  D.  454 ;  66  L.  J.  C.  199.    See  Jte 


Davis  and  Cavey,  40  C.  D.  601 ;  68  L.  J. 
0.  143  ;  Re  Arbib  and  Class,  (1891)  1  Ch. 
601  ;  60  L.  J.  0.  263  ;  Re  Calcott  and 
Elvin,  67  L.  J.  0.  327. 

(y)  Richardson  y.  Chosen,  10  Q.  B.  766; 
16  L.  J.  Q.  B.  341. 

(z)  Hodges  ▼.  Zitehjield,  supra  ;  Han' 
slip  y.  Padwick,  supra.  See  Sherry  y. 
Oke,  3  Dowl.  349  ;  Howland  v.  Norris,  1 
Cox,  59;  Re  Riley  and  StreatJUld,  34 
0.  D.  386 ;  66  L.  J.  C.  442. 

(a)  Godwin  y.  Francis,  L.  R.  6  C.  P. 
295  ;  39  L.  J.  C.  P.  121. 

{b)  Farquhar  y.  Farley,  7  Taunt.  692. 
See  Pbwell  y.  Powell,  L.  R.  19  Eq.  422 ; 
44  L.J.  C.  311. 
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may  be  charged  from  the  day  of  the  deposit  (c).  The  rate  of 
interest  allowed  has  been  4  per  cent.,  although  the  purchaser  would 
have  been  bound  by  contract  to  pay  a  higher  rate  on  unpaid  pur- 
chase-money in  case  of  default  (d).  If  the  contract  fails  for  want 
of  a  written  memorandum  to  satisfy  the  Statute  of  Frauds,  or  if 
the  contract  is  rescinded  upon  a  default  in  the  vendor,  the  pur- 
chaser can  recover  his  deposit  as  an  implied  debt  arising  upon  the 
failure  of  consideration ;  but  he  could  not  in  that  form  of  claim 
recover  interest,  nor  the  costs  incurred  by  him  which  were  recover- 
able only  as  damages  for  a  breach  of  contract,  but  may  apparently 
do  so  since  the  Judicature  Act  {e). 

Where  the  breach  consists  only  of  a  defect  in  title,  the  purchaser 
cannot  claim  damages  for  the  loss  of  the  profit  or  benefit  of  the 
contract ;  even  though  the  vendor  knew  of  the  defect,  provided  he 
acted  bond  fide y  and  with  reasonable  grounds  of  belief  that  he  had 
or  could  make  a  title  (/)  :  as  where  the  vendor  contracted  to  sell 
a  lease  which  was  not  assignable  without  the  licence  of  the  lessor, 
in  the  belief  that  such  licence  would  be  given  {g) ;  and  where  a 
covenant  to  renew  a  lease  at  a  certain  rent  could  not  be  performed 
when  the  time  came  for  renewal,  because  the  rent  was  not  then  the 
best  rent,  as  was  required  by  the  power  of  leasing  of  the  cove- 
nantor {h).  This  rule  applies  to  the  sale  of  real  estate  of  any  kind 
that  is  held  by  title,  as  a  contract  to  grant  a  right  of  way  (i).  But 
it  only  applies  to  the  case  of  failure  to  make  a  good  title  ;  and  if 
the  vendor,  having  or  being  able  to  give  a  good  title,  refuses  to 
complete  the  sale,  or  will  not  do  all  in  his  power  to  enable  the  sale 
to  be  completed,  the  purchaser  is  entitled  to  full  compensation  for 
the  loss  of  his  bargain  {j).  In  the  case  of  a  sale  by  mortgagees 
who  made  a  good  title,  but  refused  to  take  the  proceedings  against 
the  mortgagor  necessary  to  deliver  possession  to  the  purchaser ;  it 
was  held  that  the  damages  included  the  loss  of  bargain  to  the 
purchaser  {k) ;  and  the  loss  of  a  tenant  to  whom  he  had  contracted 
to  give  possession  (/).     So  damages  have  been  awarded  for  the  loss 


(e)  Be  Hargreave*  and  Thompton,  32 
C.  D.  464  ;  66  L.  J.  0.  199. 

(d)  Re  Arnold,  14  C.  D.  270.  And 
Bee  post,  Pt.  v.,  Chap.  IV. 

(<f)  GosMl  Y.  Archer,  2  A.  &  E.  600 ; 
4  L.  J.  K.  B.  78.  See  He  Hargreavea 
and  Thompson ^  supra.  And  see  Harsant 
V.  Blaine,  66  L.  J.  Q.  B.  612. 

(/)  Flureau  v.  Thomhill,  2  W.  Bl. 
1078 ;  Bain  v.  Fothergill,  L.  R.  7  H.  L. 
168;  43L.  J.  Ex.  243.     ^ee  Rock  Cement 


Co.  V.  Wil8<m,  62  L.  J.  C.  214. 

(^)  Bain  y.  FothergiU,  supra, 

(A)  Gas  Light  Co.  y,  Towse,  36  C.  D. 
619  ;  66  L.  J.  C.  889. 

(i)  Rowe  V.  London  School Bd,,  36  C.  D. 
619  ;  67  L.  J.  C.  179. 

U)  I>ay  V.  Singleton,  (1899)  2  Ch.  230  ; 
68  L.  J.  C.  603. 

{k)  Engell  v.  Fitch,  L.  R.  4  Q.  B. 
669 ;  38  L.  J.  Q.  B.  304. 

(/)  Royal  Bristol  B.  S,  ▼.  Bomash,  36 
C.  D.  392 ;  66  L.  J.  C.  840. 


APPLICATION  TO  CONTRACTS.  765 

• 

of  an  anticipated  letting  (m).  And  in  the  ease  of  an  agreement  Chap.  I. 
for  a  lease  of  business  premises ;  the  lessor  refusing  to  give  posses-  sbqt.  ii. 
sion  was  held  chargeable  with  the  loss  of  profits  to  the  lepsee  by 
the  delay  in  his  trade  («).  Upon  the  same  principle,  if  the  pur- 
chaser is  willing  or  is  compelled  to  accept  the  property  with  com- 
pensation for  a  defect  of  title,  the  compensation  must  be  valued  at 
the  full  loss  of  bargain  to  the  purchaser  ;  as  in  the  case  of  a  right 
of  way  or  other  incumbrance  over  the  property  (<?).  In  an  action 
against  an  agent  upon  the  warranty  of  his  authority  to  sell,  where 
the  vendor  repudiates  the  contract,  the  purchaser  is  entitled  to 
recover  against  the  agent  the  full  benefit  of  the  contract,  as  if  it 
had  been  valid ;  and  it  will  be  presumed  against  the  agent  that  the 
vendor  would  have  been  able  and  willing  to  complete  (/?). — Where 
the  purchaser  is  entitled  to  claim  as  damages  the  benefit  of  the 
contract,  the  specific  loss  on  an  actual  resale  is  not  the  measure  of 
damage,  but  isprimdfa^ie  evidence  of  what  is  in  fact  the  value  of 
his  bargain  (i^). 

In  an  action  for  breach  of  a  covenant  for  title  in  an  executed  Covenant 
conveyance,  if  the  purchaser  is  evicted  by  reason  of  a  defect  in  the  ** 

title,  the  damages  are  the  value  of  the  estate ;  and  if  not  evicted 
the  damages  are  the  deterioration  in  selling  value  by  reason  of  the 
defect  of  title  (r). — A  covenant  for  title  is  a  continuing  covenant 
running  with  the  land,  and  a  defect  of  title  is  a  continuing  breach, 
upon  which  the  tenant  for  the  time  being  may  sue  as  fresh  damage 
arises.  Upon  the  death  of  the  purchaser  to  whom  the  covenant 
was  made  his  heir  or  devisee  takes  the  estate  with  the  right  to 
recover  the  damages  accrued  and  accruing  to  the  estate  from  a 
defect  of  title ;  his  executor  retains  the  right  to  recover  the  damages 
accrued  to  the  personal  estate  of  the  purchaser  in  his  lifetime.  If 
the  purchaser  is  evicted,  there  remains  no  deecendible  or  devisable 
estate ;  and  his  executor  can  recover  the  full  value  of  the  estate. 
If  the  heir  or  devisee  is  evicted,  he  is  entitled  to  recover  the  full 
value,  though  the  defect  of  title  existed  in  the  lifetime  of  the  pur- 

(wi)  Jones  ▼.   Gardiner,   (1902)   1   Ch.  26  L.  J.  Q.  B.  199. 

191 ;  71  L.  J.  C.  93.  {q)  Spedding  v.  Nevcll,  L.  R.  4  0.  P. 

(w)  Jaques  Y,  Millar,  6  C.  D.  153;  47  212;  38   L.  J.   C.    P.   183;  Godwin  v. 

L.  J.  0.  544.  Francis,  L.  R.   6  C.  P.   295  ;  39  L.  J. 

(o)  Boyal  Bristol    B,    S.   v.   Botnash,  C.  P.  121. 

tupra.     See   Wall  v.  London  Real  Prop.  (r)  Kingdon  ▼.  Nottle^  4  M.  &  S.  63  ; 

Co.,  L.  R.  9  Q,  B.  249  ;  43  L.  J.  Q.  B.  Jeasel,  M.  R.,  Child  y.  Stenning,  11  C.  D. 

76.    And  Bee pof^  p.  816.  86;  48  L.  J.  C.  392;  Turner  y.  Moon, 

(p)  Simons  y.  Fatehett,  TE.&B.  672 ;  (1901)  2  Ch.  826 ;  70  L.  J.  0.  822. 
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Gorenant 
against  in- 
ctunbrances. 


GoTenant 
for  quiet 
enjoyment. 


ohaser  («). — In  an  action  upon  the  covenant  against  incumbrances, 
the  damages  are  the  diminution  in  value  of  the  estate  by  reason  of 
such  incumbrances ;  and  in  an  action  upon  a  covenant  to  pay  off 
specific  incumbrances  the  damages  are  the  whole  amount  of  incum- 
brance covenanted  to  be  paid,  though  no  claim  has  been  made  by 
the  incumbrancer,  nor  any  present  damage  in  fact  proved  (/). — 
Under  an  absolute  covenant  for  quiet  enjoyment  of  land  demised 
for  a  term  of  years,  from  which  the  lessee  was  evicted  by  a  rightful 
claimant,  the  damages  were  assessed  at  the  full  value  of  the  term 
unexpired,  the  costs  of  defending  an  action  of  ejectment,  and  the 
sum  recovered  for  mesne  profits  {it).  In  such  case  if  the  lessee 
obtains  a  new  lease  from  the  rightful  owner,  the  value  of  that  lease 
may  be  taken  in  reduction  of  the  damages  (a-).  If  the  lessee  is  not 
evicted,  he  can  recover  damages  only  for  the  disturbance  of  the  pos- 
session to  the  time  of  action ;  because  the  disturbance,  though  under 
a  rightfid  title,  may  not  continue  (y).  But  the  covenant,  whether 
express  or  implied,  is  broken  if  a  person  cannot  obtain  possession 
by  reason  of  an  existing  term  (z).  A  right  in  a  third  party  over 
the  demised  premises,  as  a  right  of  way  or  a  right  of  common, 
unless  exercised  in  fact  to  the  disturbance  of  the  possession,  is  no 
breach  of  the  covenant  for  quiet  enjoyment ;  though  it  is  a  breach 
of  covenant  for  title  for  which  the  lessee  may  recover  damages  in 
the  diminished  value  of  the  possession  (a).  The  covenant  for  quiet 
enjoyment  applies  only  to  the  possession,  and  not  to  restrictions 
upon  the  use  of  the  land ;  and  it  excludes  any  implied  covenant 
against  such  restrictions  (J).  Under  the  usual  covenant  in  a  lease 
for  quiet  enjoyment  restricted  to  the  acts  of  the  lessor  and  of  those 
claiming  under  him,  the  lessee  may  recover  damages  for  any  inter- 
ruption or  interference  with  the  possession  by  an  act  done  by  the 


(«)  Kingdon  v.  Notils,  1  M.  &  S.  365  ; 
J<me9  y.  King^  4  M.  &  S.  188.  See  Spoor 
T.  Green,  L.  R.  9  Ex.  99  ;  43  L.  J.  Ex. 
67. 

(t)  Lethhridge  v.  Mgtton,  2  B.  &  Ad. 
772.  See  Hodgson  t.  Wood,  2  H.  &  G. 
649  ;  33  L.  J.  Ex.  76. 

(tt)  Williama  t.  Burrell,  I  G.  B.  402  ; 
14  L.  J.  G.  P.  98. 

(x)  Lock  Y,  Tnrze,  L.  R.  1  G.  P.  441  ; 
36  L.  J.  G.  P.  141. 

(y)  Child  V.  Stenning,  11  G.  D.  82 ;  48 
L.  J.  G.  392. 

{z)  Chake  t.  Hooper,  Freem.   E.  B. 


122  ;  Holder  r.  Taylor,  Hob.  12  ;  Lud' 
well  V.  Newman,  6  T.  R.  453.  Theee 
cases  were  not  referred  to  in  Wallit  y. 
Hands,  (1893)  2  Ch.   75  ;  62  L.  J.  C. 

686. 

(rt)  Howard  v.  Maitland,  11  Q.  B.  D. 
695  ;  63  L.  J.  Q.  B.  42.  See  ante, 
p.  765,  n.  (7). 

(*)  Dennett  v.  Atherton,  L.  R.  7  Q.  B. 
316;  41  L.  J.  Q.  B.  166;  Robiuson  v. 
Kilvert,  41  C.  D.  88  ;  68  L.  J.  C.  392  ; 
Manchester,  S,  ^  X.  Jty.  y.  Andertton, 
(1898)  2  Gh.  394  ;  67  L.  J.  G.  568.  See 
Spurling  y.  Bantoft,  (1891)  2  Q.  B.  384 ; 
60  L.  J.  Q.  B.  746. 
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lessor  or  under  his  authority  (c) ;  as  by  neglect  of  repair  of  a  drain 
through  the  demised  land  whereby  the  possession  was  disturbed  by 
an  escape  of  drainage  {d)  ;  or  by  the  lessor  claiming  and  in  fact 
taking  the  rents  of  the  lessee's  sub-tenants  (e)  ;  or  by  raising  the 
height  of  a  neighbouring  building  so  as  to  render  the  demised  pre- 
mises uninhabitable  by  reason  of  smoky  chimneys  (/).  But 
damages  cannot  be  claimed  for  an  interruption  of  the  posses- 
sion as  a  consequence  of  the  act  of  the  lessor,  which  is  not  a 
natural  consequence,  nor  within  the  contemplation  of  the  parties 
in  making  the  covenant ;  as  an  extraordinary  influx  of  water 
into  a  mine  from  an  unknown  source,  which  was  an  accidental 
consequence  of  the  lessor  working  the  adjacent  mine  in  a  proper 
manner  (^). — A  covenant  by  a  lessee  to  keep  the  demised  pre-  Covenant  to 
mises  in  repair  during  the  term  is  a  continuing  covenant  and  ^^'^' 
non-repair  is  a  continuing  breach,  for  which  an  action  may  be 
brought  and  the  damages  assessed  to  the  commencement  of 
the  action ;  but  no  damages  can  be  claimed  for  a  possible  con- 
tinuance of  the  breach  (h).  The  measure  of  damages  at  any  time 
during  the  term  is  the  present  diminution  of  the  saleable  value  of 
the  reversion  due  to  the  want  of  repair  (t).  The  measure  of 
damages  at  the  end  of  the  term  is  the  sum  required  for  the 
covenanted  repairs  (y).  The  recovery  of  damages  in  a  former 
action  is  no  bar  to  an  action  for  subsequent  continuance  of  the 
breach ;  but  the  sum  recovered  in  the  former  action  may  be  con- 
sidered in  mitigation  of  damages  {k).  A  covenant  to  put  the 
demised  premises  in  repair  is  not  a  continuing  covenant,  and  is 
broken  once  for  all  by  non-repair  at  the  beginning  of  the  lease  (/). 
A  covenant  to  repair  is  presumptively  coustrued  with  reference  to 
the  condition  of  the  premises  at  the  time  when  the  covenant  begins 
to  operate ;  hence  covenants  to  repair  in  the  same  terms  but  made 
at  different  times  vary  in  operation  and  in  the  measure  of  damages 


{e)  Sanderion  y.  Berwiek,  13  Q.  B.  D. 
647  ;  53  L.  J.  Q.  B.  559. 

[d)  Ibid, 

{e)  Edge  r.  Boileau,  L.  B.  16  Q.  B. 
117  ;  66  L.  J.  Q.  B.  90. 

(/)  Tebb  V.  Cave,  (1900)  1  Ch.  612; 
69  L.  J.  C.  282. 

(g)  HarrUon  r.  Muneaster,  fl891)  2 
Q.  B.  680  ;  61  L.  J.  Q.  B.  102. 

(A)  Luxmore  r.  Bobtony  1  B.  &  Aid. 
684;  Jacob  y,  Doum,  (1900)  2  Ch.  166; 
69  L.  J.  C.  493. 

(t)  Smith  T.   Feat,    9    Ex.    161;    23 


L.  J.  Ex.  84  ;  TFitham  r.  Kershaw,  16 
Q.  B.  D.  613 ;  Conquest  y.  Mbetts,  (1896) 
A.  C.  490  ;  65  L.  J.  C.  808. 

0)  Morgan  v.  Hardg,  17  Q.  B.  D. 
770;  66  L.  J.  Q.  B.  363;  Joiner  v. 
Weeks,  (1891)  2  Q.  B.  31 ;  60  L.  J.  Q.  B. 
510. 

{k)  Coward  v,  Gregory,  L.  R.  2  C.  P. 
153;  36  L.  J.  C.  P.  1  ;  Henderson  t. 
Thome,  (1893)  2  Q.  B.  164;  62  L.  J. 
Q.  B.  686. 

(/)  Coward  Y.  Gregory,  supra;  Jacob  v. 
Down,  supra. 
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Covenant  not 
to  assign. 


for  a  breach  (m). — In  an  action  bj  a  lessor  against  an  assignee  of 
the  lease  upon  a  covenant  running  with  the  land  not  to  assign 
without  licence  of  the  lessor,  the  measure  of  damages  is  the  value 
to  the  lessor  of  the  personal  liability  of  the  assignee,  which  he  has 
lost  bj  the  assignment,  as  compared  with  that  of  the  unlicensed 
person  to  whom  the  lease  has  been  assigned  {n). 


Damages  for 
costs  of 
action. 


Costs  of 
fonner  action. 


^'  The  general  rule  is  that  the  right  to  costs  must  always  be  con- 
sidered as  finally  settled  in  the  court  where  the  question  is  adjudi- 
cated on  to  which  it  is  accessory."  So  that,  if  any  costs  were 
awarded,  nothing  beyond  the  sum  taxed  according  to  the  rules  of 
the  court  could  be  recovered  as  damages ;  or  if  costs  were  expressly 
withheld  by  an  adjudication  in  the  particular  case,  none  woidd  be 
recoverable  by  suit  in  any  other  courts  (o).  Accordingly,  in  an 
action  against  a  vendor  of  land  for  not  making  a  good  title,  the 
purchaser  cannot  claim  as  damages  the  costs  of  an  action  against 
the  vendor  for  specific  performance  which  was  dismissed  without 
costs  (p) ;  nor  the  costs  of  an  action  by  the  vendor  for  specific 
performance  which  was  dismissed  without  costs ;  nor  the  extra 
costs  beyond  the  taxed  costs  of  such  a  bill  dismissed  with  costs  (q). 
— The  costs  of  an  action  are  not  given  as  damages  in  that  action, 
because  all  damages  sued  for  must  have  accrued  before  action  (r) ; 
and  the  taxed  costs  between  party  and  party  are  considered  in  law 
to  be  a  full  compensation  for  the  charges  of  litigation  between  the 
parties  to  that  action ;  but  the  extra  costs  between  solicitor  and 
client  may  be  recoverable  in  an  action  against  a  third  party  who  is 
responsible  for  the  former  action  («).  Taxation  of  costs  is  not  a 
condition  precedent  to  claiming  them  in  an  action  as  a  debt  or  as 
damages ;  and  if  the  amount  is  disputed  judgment  may  be  given 
for  the  costs,  subject  to  taxation  (t).  In  an  action  for  breach  of 
contract  the  costs  of  an  action  brought  by  a  third  party  in  conse- 


(m)  TTalker  v.  ffation,  10  M.  &  W. 
249;  Pontifix  v.  Foord,  12  Q.  B.  D. 
162 :  63  L.  J.  Q.  B.  321 ;  Lister  r.  Lane, 
(1893)  2  Q.  B.  212  ;  62  L.  J.  Q.  B.  683. 

(«)  Williams  v.  Earle,  L.  R.  3  Q.  B. 
739  ;  37  L.  J.  Q.  B.  231. 

(o)  Per  cur.  Maiden  v.  Fyson^  11  Q.  B. 
301 ;  17  L.  J.  Q.  B.  85. 

(p)  Maiden  r.  Fyson^  supra.  See  Wood 
T.  Searth,  2  E.  &  J.  33 ;  Wood,  V.-C, 
Onions  t.  Cohen,  2  H.  &  M.  364;  34 
L.  J.  C.  341. 


{q)  Hodges  y.  Litchfield,  1  Bing.  N.  C. 
492. 

(r)  See  Cochhum  t.  Edwards,  18  C.  D. 
449 ;  61  L.  J.  C.  46. 

(#)  Doe  T.  Filliter,  13  M.  &  "W-  47  ;  13 
L.  J.  Ex.  276;  Coekbum  v.  Edwards, 
supra.     See  post,  p.  769,  n.  (c). 

(0  Holdsworth  T.  Wilson,  4  B.  &  S.  1 ; 
32  L.  J.  Q.  B.  289 ;  Metrop,  JDist,  By.  ▼. 
Sharps,  6  Ap.  Ca.  426 ;  60  L.  J.  Q.  B. 
14. 
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quenoe  of  the  breach  are  in  some  cases  recoverable  as  special  damages :  Chip.  I. 
as  where  the  buyer  of  goods  with  a  waiTanty  resells  them  with  the  ^^' 
like  warranty,  he  may  charge  the  seller  with  the  costs  of  an  action 
brought  against  him  on  the  warranty,  which  he  defends  with  the 
sanction  of  the  seller  (m).  So  where  a  buyer  of  goods  as  of  a  certain 
kind  and  quality,  which  the  seller  knows  are  bought  for  resale  in 
his  business,  sells  them  again  as  of  the  same  kind  and  quality,  he 
may  charge  the  seller  with  the  costs  which  he  has  incurred  in 
defending  an  action  for  defect  in  the  goods  delivered  (x).  So  in 
an  action  by  a  lessee  against  his  lessor  for  breach  of  a  covenant  for 
quiet  enjoyment  he  may  charge  as  damages  the  costs  of  an  action 
by  an  adverse  claimant,  which  after  giving  notice  to  the  lessor  he 
had  defended  (y). 

Contracts  of  indemnity  against  loss  or  damage  in  bringing  or  Indemnity 
defending  actions  cover  all  the  costs  and  charges  which  are  neces-  *fi^"^  °°*  • 
sarily  and  reasonably  incurred,  including  the  extra  costs  between 
solicitor  and  client  (s).  Such  costs  are  recoverable  under  an 
indemnity,  though  no  notice  of  the  action  is  given ;  "  the  purpose 
of  giving  notice  is  not  to  give  a  ground  of  action  ;  but  if  a  demand 
be  made  which  the  person  indemnifying  is  bound  to  pay,  and 
notice  be  given  to  him  and  he  refuse  to  defend  the  action,  in  con- 
sequence of  which  the  person  to  be  indenmified  is  obliged  to  pay 
the  demand,  that  is  equivalent  to  a  judgment,  and  estops  the  other 
party  from  saying  that  the  defendant  in  the  first  action  was  not 
bound  to  pay  the  money  "  {a).  But  costs  unnecessarily  or  unrea- 
sonably incurred  are  not  chargeable  under  an  indemnity ;  as  in 
defending  an  action  to  which  the  defendant  knew,  or  might  by 
proper  inquiry  have  discovered  that  he  had  no  defence  (b) ;  or  in 
defending  an  action  upon  a  matter  which  had  been  decided  against 
him  in  a  previous  action  (c).  And  a  contractor  cannot  charge  the 
costs  of  defending  an  action  for  a  breach  of  his  own  contract 
against  a  person  who  is  liable  to  him  upon  a  sub-contract  for  the 


(u)  Lewit  Y.  FeakSf  7  Taunt.  153.  (a)  Parke,   J.,   Smith  v.    Compton,   3 

(x)  Hammond  y.  Brntey,  20  Q.  B.  D.  B.  &  Ad.  407 ;  1  L.  J.  K.  B.  146 ;  Jonst 

79  ;  67  L.  J.  Q.  B.  68;    Agius  v.  Great  v.  Williams,  7  M,  &  W A93 ;  10  L.  J.  Ex. 

JTestern  Coll.,  (1899)  1  Q.  B.  413;  68  120. 

't*A   »«/«*  V    AvMi/.A   T    -Q    ^  -P^   AA-  (*)    W'rightup  V.  Chamberlain,  7  Soott, 

{z)k^a;d;.  Lovegrove,  L.  R.  6  Ex.  ^49  ;  11  L   J.  Ex.  361 ;  Beech  y.  Jones, 

43 ;  40  L.  J.  Ex.  14  ;  Hughes  v.  Graemey  °  ^'  ^'  ^^^' 

33   L.  J.  Q.   B.   43 ;  JBom  t.    Turner,  {e)  Smith  v.  Howell,  6  Ex.   730 ;  20 

(1900)  2  Ch.  211 ;  69  L.  J.  0.  693.  L.  J.  Ex.  377. 

L.  3d 
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Indemnitj  bj 
agent  for 
defect  of 
authoritj. 


Indemnity 
of  agent. 


same  matter ;    beoause  the  oontraots*  are  separate  and  indepen- 
dent (c?). 

Upon  the  above  principle  an  agent,  who  by  professing  to  act 
with  a  certain  authority  impliedly  undertakes  to  indemnify  the 
party  dealing  with  him  against  a  defect  in  that  authority,  is 
chargeable  with  the  full  costs  of  an  action  against  the  principal 
which  fails  for  want  of  the  professed  authority  to  bind  the  prin- 
cipal (<?).  No  notice  of  the  action  is  required  to  be  given  to  the 
agent,  the  contract  made  by  him  for  the  principal  being  sufficient 
authority  from  him  to  bring  the  action  ;  but  no  costs  are  charge- 
able to  him  which  have  been  incurred  after  the  plaintiff  has 
received  notice  of  the  want  of  authority  (/).  Nor  can  the  costs 
be  charged  to  the  agent  if  the  action  fails  from  causes  independent 
of  the  want  of  authority  :  as  where  proof  of  the  contract  fails  for 
want  of  evidence  to  satisfy  the  Statute  of  Frauds  (g).  In  such 
actions  against  the  agent  the  general  measure  of  damages  is  the 
actual  value  of  the  contract  which  he  professes  to  have  made ;  but 
the  agent  warrants  only  the  validity  of  the  contract  to  bind  the 
principal  and  not  his  capacity  to  perform  it,  upon  which  the  value 
of  the  contract  depends  and  which  can  only  be  presumed  as  against 
the  agent  in  absence  of  proof  to  the  contrary ;  the  costs  of  the 
action  to  enforce  the  contract  are  recoverable  as  special  damages  (A). 
And  the  agent  may  limit  his  warranty  to  the  receipt  of  the  autho- 
rity, as  by  signing  "  as  agent  by  telegraphic  message,"  which  does 
not  warrant  the  correctness  of  the  message  (t). — ^An  agent  is 
impUedly  entitled  to  indemnity  by  his  principal  for  acting  upon 
his  authority ;  and  if  the  principal  repudiates  the  authority  the 
agent  may  recover  the  costs  properly  incurred  in  defending  an 
action  brought  against  him  by  reason  of  the  repudiation  (k). 


(rf)  Baxenddle  v.  Z.  C.  ^  J).  -Ry.,  L.  R. 
10  Ei.  35 ;  44  L.  J.  Ex.  20 ;  Fisher  v. 
Val  de  Traver»  Co,,  1  0.  P.  D.  611  ;  46 
L.  J.  C.  P.  479.    • 

{e)  Sughes  y.  Oraeme,  33  L.  J.  Q.  B. 
336. 

(/)  Oodtcin  V.  FratteU,  L.  R.  6  C.  P. 
296  ;  39  L.  J.  0.  P.  121. 


(ff)  Pow  v.  Davxsy  1  B.  &  S.  220 ;  80 
L.  J.  Q.  B.  267. 

{h)  Re  National  Cofie  Co,,  24  0.  D. 
367 ;  63  L.  J.  G.  67  ;  Fxrhank  r.  JTiim- 
phreye,  18  Q.  B.  D.  64 ;  66  L.  J.  Q.  B. 
67;  Elkington  r.  Murter,  (1892)  2  Gh. 
462  ;  66  L.  J.  0.  614. 

(i)  Lillif  y.  Smales,  (1892)  1  Q.  B.  466. 

(k)  Broom  y.  Mall,  7  C.  B.  K.  S.  603. 
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Contracts  with  liquidated  damages  for  a  breach— sum  contracted 
to  be  paid  for  doing  a  certain  act 771 

Contracts  with  penalty — relief  against  penalty — money  bonds — 
bonds  with  special  conditions — ooYenants  and  simple  contracts 
with  penalty  772 

Specific  performance  of  contract  with  penalty  or  liquidated 
damages — contract  giying  option  of  payment 774 

Construction  of  contracts  as  to  penalty  or  liquidated  damages — 
larger  sum  payable  in  default  of  smaller — agreement  to  take 
smaller  for  larger — contracts  of  uncertain  value — contracts  with 
various  stipulations 775 

A  contract  may  in  express  terms  assess  the  sum  to  be  paid  as  the  Liquidated 
liquidated  damages  for  a  breach ;  thereby  dispensing  with  further  d*™»«ofl« 
inquiry  as  to  the  measure  and  amount  of  damages.  "  There  is 
nothing  illegal  or  unreasonable  in  the  parties  by  their  mutual 
agreement,  settling  the  amount  of  damages,  uncertain  in  their 
nature,  at  any  sum  upon  which  they  may  agree.  In  many  cases, 
such  an  agreement  fixes  that  which  is  almost  impossible  to  be 
accurately  ascertained ;  and  in  all  cases  it  saves  the  expense  and 
diflBculty  of  bringing  witnesses  to  that  point"  (a).  Accordingly 
charter-parties  usually  fix  the  sum  to  be  paid  daily  for  the  demur- 
rage or  detention  of  the  ship  beyond  the  days  allowed  for  loading 
and  unloarding  (5).  And  building  contracts  stipidate  for  a  fixed 
sum  to  be  paid  daily  or  weekly  for  delay  in  completing  the 
work  ((?).  A  contract  for  the  sale  of  goods  to  be  delivered  at 
certain  dates  may  agree  for  a  certain  sum  to  be  paid  upon  the 
quantities  delayed  in  delivery  (d).  The  award  of  an  arbitrator 
may  provide  that  a  party  shall  pay  a  fixed  sum  for  every  month's 
delay  in  performing  the  award  {e), — A  contract  may  also  stipulate  Snm  oon- 
for  the  payment  of  a  certain  sum  upon  the  doing  of  a  certain  act,  ^^^  £^ 

(a)  Fer  cur.  Ketnble  v.  Fan-en,  6  Bing.  Jtedditeh  Z.  B.,  (1892)  1  Q.  B.  127  ;   61 

148.  L.  J.  Q.  B.  172. 

(*)  Loekhart  t.   Falk,  L.  R.  10  Ex.  (rf)  Bergheim  ▼.   Blamavon  Iron   Cb., 

135 ;  44  L.  J.  Ex.  108.  L.  B.  10  Q.  B.  319 ;  44  L.  J.  Q.  B.  92. 

(e)  Jones  v.  $t.  John's  Coll.,  L.  R.  6  (e)  Farfitt  v.  Chambre,  L.  R.  16  Eq. 

Q.  B.  115  ;  40  L.  J.  Q.  B.  80;   Law  y.  36  ;  42  L.  J.  C.  6. 
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Fabt  v.  whicli  act  is  then  not  in  itself  a  breaoh  of  the  contract,  nor  can  it 
doiuff  certairr  ^  ^  charged,  but  it  is  a  condition  precedent  to  liability  to  pay  the 
act.  money  (/) :  as  a  covenant  to  pay  a  fixed  sum  if  the  covenantor 

married  any  other  person  than  the  covenantee  (g) ;  a  covenant  in  a 
farming  lease  to  pay  an  increased  rent  for  every  ton  of  hay,  straw, 
or  manure  carried  off  the  land  without  consent  of  the  lessor  (A) ;  or 
an  increased  rent  per  acre  for  ploughing  up  pasture,  or  for  over- 
tillage  with  certain  crops  (t).  A  covenant  in  a  lease  to  pay  an 
increased  rent  for  carrying  on  certain  trades  on  the  demised 
premises  does  not  necessarily  legalise  the  act,  and  may  give  rise  to 
a  right  of  re-entry  (A). 

Contraotfl  '^  contract  may  fix  a  sum  of  money  to  be  paid  on  a  breach,  with 

with  penalty,  jy^  intention  of  assessing  the  damages,  but  as  a  penalty  to  secure 
performance :  as  in  the  case  of  bonds,  which  acknowledge  a  sum  of 
money  to  be  due  and  payable,  but  are  conditioned  to  be  void  on 
payment  of  a  debt  or  performance  of  some  stipulated  act.  The  sum 
acknowledged  is  usually  fixed  at  twice  the  amount  of  the  debt  or 
of  the  estimated  value  of  the  performance  secured;  the  form  of  the 
Belief  against  instrument  thus  showing  that  it  is  intended  as  a  penalty  (/). — The 
V^^'^^y-  courts  of  common  law  originally  awarded  the  full  penalty  of  a  bond 

as  forfeited  by  a  breach  of  the  condition  according  to  the  strict  con- 
struction of  the  terms.  But  in  cases  of  penalty  the  Court  of  Chancery 
exercised  a  general  jurisdiction  to  relieve  against  the  judgment  at 
law  where  the  damage  could  be  estimated  in  money  upon  payment 
of  the  sum  really  due,  or  the  amount  of  damages  actually  sustained 
by  the  breach  of  contract ;  and  for  this  purpose  they  directed  an 
issue  of  quantum  damnificatus^  with  an  injunction  against  proceed- 
ings upon  the  judgment  (w).  And  the  statute  law  subsequently 
imposed  similar  restrictions  upon  proceedings  in  actions  on  bonds. 
Money  bondfl.  — Common  money  bonds  are  regulated,  in  this  respect,  by  the 
statute  4  &  5  Anne,  c.  16,  s.  12,  which  enacts  that  a  payment  made 
post  diem  may  be  pleaded  in  bar  to  an  action  on  such  bond  with 


(/)  Leigh  v.  Lillu,  6  H.  &  N.  166  ;  Denton  v.  Itichtwmd,  1  Cr.  &  M.  734  ;   2 

30  L.  J.  Ex.  26.     See  B}niU  v.  Ftnrest,  L.  J.  Ex.  269. 

11  Q.  B.  949  ;  17  L.  J.  Q.  B.  291.  (k)   Weston    T.    Metrop,     Asylum,     9 

t  \   T   ^.^    T>^.  A  "n««.  ooo«  Q.  B.  D.  404  ;  61  L.  J.  Q.  B.  399.    See 

{g)  Lou>e  v.  Peers,  4  Burr.  2225.  "^^^    ^^^^    ^^    ^    Marshi^U,  40   0.  D. 

{h)  Leigh  v.  Lillie,  supra,  112 ;  68  L.  J.  0.  229. 

(t)  Rolfe  Y.  Peterson,  2  Bro.  P.  C.  436;  (/)  See  ante,  pp.  94,  95. 

1  E.  R.  1048;  Farrant  v.  Olmius,  3  B.  &  (w)  Peachy  ▼.   Somerset,  1  Stra.  447; 

Aid.  692;  Jones  r.  Green,  3  Y.  &  J.  298.  Sloman  v.  Walter,  I  Bro.  0.  0.  418  ;   2 

See  Birch  y.  Stevenson,  3  Taunt.  469 ;  W.  &  T.  L.  0.  260. 
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the  same  e£Pect  as  if  the  money  had  heen  paid  at  the  day  and  place      Chap.  I. 
aooording  to  the  condition  of  the  bond  (w). — Bonds  with  special     ®^^' 


conditions,  and  covenants  or  agreements  in  any  deed  or  writing  Bonds  with 
with  a  penal  sum  to  be  forfeited  on  breach,  are  regulated  by  the  oonditlonB. 
statute  8  &  9  Will.  3,  c.  11,  s.  8,  enacting  that  in  all  actions  upon 
any  bond,  or  on  any  penal  sum  for  non-performance  of  any  such 
covenants  or  agreements,  the  plaintiff  may  assign  as  many  breaches 
as  he  shall  think  fit ;  and  the  judgment  is  restrained  in  operation 
to  the  damages  assessed  upon  such  breaches  as  the  plaintiff  shall 
prove ;  the  judgment  for  the  penalty  remaining  as  security  for  any 
further  breaches,  for  which  damages  may  be  assessed  and  execu- 
tion had  upon  the  judgment  to  the  amoimt  of  the  penalty  (o). — 
The  action  upon  a  bond  is  always  in  point  of  form  for  the  recovery  Damages 
of  the  penalty  ;  the  obligee  can  in  no  case  recover  more  than  the  ™alty. 
penalty  ;  and  the  obligor  may  obtain  a  stay  of  proceedings  with  an 
entry  of  satisfaction  upon  payment  of  the  penalty  and  costs  (p). 
Upon  a  money  bond  no  greater  sum  can  be  recovered  for  principal 
and  interest  than  the  amount  of  the  penalty  (q) ;  nor  can  a  bond 
creditor  recover  more  under  a  trust  for  payment  of  debts  (r).     But 
where  a  bond  and  a  mortgage  are  given  as  securities  for  the  same 
debt,  the  interest  on  the  mortgage  is  not  limited  by  the  penalty  of 
the  bond  (s).     And  where  an  annuity  was  granted  by  a  distinct 
contract  and  secured  by  a  bond,  it  was  held  that  arrears  of  the 
annuity  were  payable  out  of  the  assets  of  the  deceased  obligor, 
though    exceeding  the  penalty  of   the  bond  {t).      A  judgment 
recovered    upon   a   bond  carries  interest  independently  of    the 
bond  (w) ;  but  interest  beyond  the  penalty  will  not  be  levied  to  the 
prejudice  of  a  subsequent  incumbrancer  {x). 

Upon  covenants  and  simple  contracts  with  a  penalty  the  plaintiff  Covenants 
has  an  election  as  to  the  form  of  action.     "  He  may  either  bring  an  ^ntra^with 
action  of  debt  for  the  penalty  and  recover  the  penalty  (after  which  penalty, 
recovery  of  the  penalty  he  cannot  resort  to  the  covenant  because 


(«)  Gn-ard  v.  Ciowes,  (1892)  2  Q.  B. 
11  ;  61  L.  J.  Q.  B.  487.  See  ante, 
pp.  94,  628. 

{o)  Ord.  XIII.  r.  14  ;  Tuther  v.  Cara- 
iampif  21  Q.  B.  D.  414.  And  see 
a«te,  p.  95,  Gaimford  v.  Grijith,  I  Wms. 
Samid.  67,  n.  (I). 

{p)  White  V.  Sealy,  1  Dongl.  49; 
Biatigtcin  v.  rerrot,  2  W.  Bl.  1190; 
Wxlde  V.  Ciarkson,  6  T.  R.  304.  See 
Sattoti  V.   Harrity  (1892)   A.   C.  647  ; 


62  L.  J.  P.  C.  24. 

iq)  Campbell  v.  Graham^  1  Buss.  &  M. 
463. 

(r)  Hughes  v.  Wymie,  1  M.  &  K.  24 ; 
2  L.  J.  O.  28.  See  Matheica  v.  Keble, 
L.  R.  3  Ch.  691  ;  37  L.  J.  C.  657. 

(*)  Clarke  v.  AbiugdcHy  17  Ves.  106. 

{t)  Jniduiue  v.  Agate ^  3  Sim.  129. 

(m)  McClure  v.  Dunkin,  1  East,  436. 

{x)  Hatton  v.  Jlarris^  (1892)  A.  C. 
647  ;  62  L.  J.  P.  C.  24. 
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Pabt  V.  the  penalty  is  to  be  a  satisf action  for  the  whole) ;  or  if  he  do  not 
choose  to  go  for  the  penalty  he  may  proceed  upon  the  covenant, 
and  recover  more  or  less  than  the  penalty  "  (y).  As  in  the  case  of 
a  charter-party  with  stipulations  on  both  sides  and  concludiug  with 
a  penalty  for  non-performance,  an  action  may  be  brought  for  a 
specific  breach,  and  full  damages  may  be  recovered  beyond  the 
amoimt  of  the  penalty  (s).  If  the  plaintiff  sues  for  the  penalty 
and  the  contract  is  within  the  above-mentioned  statute  8  &  9 
Will.  3,  c.  11,  he  must  assign  breaches  under  the  statute,  and  the 
damages  recoverable  are  limited  by  the  judgment  for  the 
penalty  (fl).  If  the  plaintiff  recovers  or  accepts  the  penalty,  it 
operates  in  full  satisfaction  of  the  contract  and  the  other  party  is 
discharged  from  all  further  liability  (6).  A  judgment  for  liqui- 
dated damages  has  the  same  conclusive  operation  (c) ;  and  in  the 
case  of  liquidated  damages  no  relief  can  be  obtained  against  pay- 
ment of  the  fuU  amount  (d). 


Spedfio  per-        The  provision  for  a  penalty  or  liquidated  damages  does  not  exclude 
contract  with  tbe  remedy  of  specific  performance  or  mj  unction,   where  such 


ponalty 
liquidat 


or 
iquidated 
damages. 


remedy  is  appropriate.  "  In  all  cases  where  penalties  are  inserted, 
in  case  of  a  non-performance,  this  has  never  been  held  to  release 
the  parties  from  their  agreement,  but  they  must  perform  it  not- 
withstanding" (^).  Where  a  bond  is  given  conditioned  for  a 
settlement  upon  marriage,  the  court  will  decree  execution  of  the 

• 

settlement,  though  the  value  of  the  settlement  exceeds  the  penalty 
of  the  bond ;  the  settlement  being  the  primary  agreement  and  the 
bond  only  the  security  for  performance  (/).  The  court  will  decree 
specific  performance  of  a  sale  of  land,  notwithstanding  an  offer  to 
pay  the  penalty  of  the  contract  (g) ;  nor  will  the  court  allow  either 
party  to  claim  the  penalty  from  the  other  who  remains  willing  to 
complete  the  sale  (h).  The  court  will  grant  an  injunction  against 
building  upon  land  in  breach  of  a  covenant,  though  protected  by 


(y)  Mansfield,  G.  J.,  Zowf  v.  Peert^ 
4  BuiT.  2228;  Parke,  B.,  Surst  v. 
Murstj  4  Ex.  679 ;  19  L.  J.  Ex.  410. 

(z)  Harrison  r.  WHghty  13  East,  343. 

(a)  BramweU,  B.,  BetU  v.  JBurch,  4 
H.  &  N.  610  ;  28  L.  J.  Ex.  269.  See 
UStther  T.  Caralampi,  21  Q.  B.  D.  414. 

{b)  Bird  v.  Randall,  1  W.  Bl.  387 ;  3 
Burr.  1346. 

(c)  Sainter  r.  Ferguson,  1  Mao.  &  G. 
286  ;  19  L.  J.  C.  170  ;  Carnes  v.  Xtsbett, 
7  H.  &  N.  778 ;  31  L.  J,  Ex.  273. 


(et)  Manafield,  G.  J.,  Lowe  t.  Pmt*, 
4  Burr.  2228.    See  ante,  p.  771. 

(e)  Hardwicke,  L.  G.,  Howard  v.  Sop* 
kgnSf  2  Atk.  371 ;  Sugden,  L.  G.,  Frtneh 
V.  Macah,  2  Dr.  &  W.  272,  284. 

(/)  I^ebbU  Y.  Boghursty  1  Swanst. 
309  ;  Logan  t.  WimhoU,  1  a.  &  F.  61 1 ; 
6  E.  B.  1046. 

(^)  Howard  ▼.  Hoplyns,  2  Atk.  371. 
See  Long  v.  Bowring,  33  Beav.  686. 

(A)  JSx  p,  Hulse,  L.  B.  8  Gh.  1022 ; 
43  L.  J.  G.  261. 
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a  provisioii  for  the  payment  of  liquidated  damages  (t).    And  the      Chap.  I. 

court  will  grant  an  injunction  to  enforce  a  bond  or  covenant  not  to  ^^I !_ 

carry  on  a  trade  or  business  in  a  certain  place,  though  it  expressly 
provides  liquidated  damages  or  a  penalty  for  the  breach ;  the 
primary  intention  being  to  protect  the  practice,  and  not  to  secure 
compensation  for  the  loss  (A:).  But  a  plaintiff  cannot  have  both 
the  penalty  and  specific  performance  or  injunction,  and  by  taking 
the  one  remedy  he  excludes  the  other  (/). — If  the  contract  gives  Contract 
the  option  to  do  an  act  upon  payment  of  money  the  act  is  no  breach  of  ^ayment?'^ 
of  contract,  and  the  court  will  not  interfere  to  prevent  it;  as  a 
covenant  by  a  lessee  to  pay  a  certain  sum  for  every  acre  of  pasture 
land  ploughed  up,  or  for  every  tree  cut  down,  the  parties  having 
themselves  settled  the  terms,  the  court  will  refuse  both  an  injunc- 
tion on  the  one  part  and  relief  against  full  payment  on  the 
other  (m), 

"  Whether  the  sum  mentioned  in  an  agreement  to  be  paid  for  a  Conatraotion 
breach,  is  to  be  treated  as  a  penalty  or  as  liquidated  and  ascer-  ^  uq^a^tel 
tained  damages,  is  a  question  of  law,  to  be  decided  by  the  judge  dam^^. 
upon  a  consideration  of  the  whole  instrument "  («).     This  question 
is  not  concluded  by  the  mere  use  of  the  terms  "penalty"  or 
"liquidated  damages"  in  the  agreement (o).     In  cases  where  it 
has  been  expressly  declcured  in  the  agreement  "  that  the  sum  shall 
be  liquidated  and  ascertained  damages  and  not  a  penalty  or  penal 
sum,"  or  in  other  terms  equally  strong,  the  court  has  held  the  pay- 
ment to  operate  as  a  penalty,  and  has  restricted  the  remedy  to  the 
damages  actually  incurred  (p).    In  other  cases  where  the  parties 
have  used  the  word  "penalty,"  which  primd  facie  imports  for- 
feiture rather  than  damages,  the  court  has  held  that  the  sum  was 
to  be  considered  as  liquidated  damages  and  recoverable  in  full  (q). 
Bonds  present  no  difficulty  as  regards  the  penal  sum  in  which  the  Bonds. 


(1}  Cok$  T.  Sim,  5  D.  M.  &  a.  1 ;  23 
L.  J.  C.  258. 

{k)  Jones  v.  Eeavetu,  4  C.  D.  636  ; 
National  IVovineial  Bk.  v.  Marshall,  40 
C.  D.  112  ;  68  L.  J.  C.  229. 

(I)  See  Howard  v.  Woodward,  56  L.  J. 
C.  987 ;  General  Accident  Ass,  v.  Noel, 
(1902)  1  K.  B.  377  ;  71  L.  J.  K.  B.  236. 

(»rt)  See  ante,  p.  771  ;  Woodward  v. 
Oylee,  2  Yern.  119. 

in)  Wilde,  C.  J.,  Sainter  v.  Ferffuson, 
7  0.  B.  727  ;  18  L.  J.  C.  P.  217. 

(0)  Bramwell,  B.,  Beits  t.  Bureh,  4  H. 


&  N.  511  ;  28  L.  J.  Ex.  271  ;  per  cur. 
law  V.  Redditch  L.  B.,  (1892)  1  Q.  B. 
132 ;  61  L.  J.  Q.  B.  172  ;  Elphinstone  v. 
Monkland  Co.,  11  Ap.  Ca.  332. 

(p)  KembU  V.  Farren,  6  Bing.  141  ; 
Eomer  v.  Flinioff,  9  M.  &  W.  678  ;  11 
L.  J.  Ex.  270 ;  Ex  p.  Capper,  4  C.  D. 
724  ;  46  L.  J.  B.  67. 

(q)  Sainter  v.  Fergusofi,  7  C.  B.  716  ; 

18  L.  J.  C.  P.  217  ;  Sparrow  v.  Paris,  7 

H.  &  N.  594  ;  31  L.  J.  Ex.  137  ;  Far- 

Jitt  y.  Chamhre,  L.  B.  15  £q.  36;  42 

L.  J.  0.  6. 
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obKgor  18  bound,  the  form  of  the  instrument  clearly  denoting  that 
it  is  a  penalty  for  securing  the  agreement  expressed  in  the  condi- 
tion ;  and  the  plaintiff  is  restricted  both  in  equity  and  by  statute 
to  the  recovery  of  the  damages  actually  sustained  by  breaches  of 
the  condition  (r).  But  if  the  condition  of  the  bond  fixes  a  sum  to 
be  paid  on  a  breach,  the  question  may  arise  respecting  that  sum, 
whether  it  is  to  be  treated  as  liquidated  damages  or  a  penalty,  and 
must  be  decided  upon  the  same  principles  as  in  any  other  form  of 
contract  («). 

Where  a  larger  sum  is  agreed  to  be  paid  on  non-payment  of  a 
debt  or  liquidated  money  demand,  it  is  presumptively  a  penalty ; 
since  no  damages  other  than  nominal  are  recoverable  for  the 
detention  of  a  debt  (t).  Where  a  sale  of  an  estate  was  made  upon 
the  terms  that  half  the  purchase-money  should  be  paid  at  once, 
and  the  other  half  on  a  fixed  day,  and  that  if  the  whole  was  not 
paid  off  by  that  day  the  vendor  should  retain  the  estate  and  €l11  the 
money  then  paid ;  it  was  held  to  be  a  penalty,  as  forfeiting  the 
purchase-money  paid  for  a  default  in  part  however  small,  and  relief 
was  given  on  payment  of  the  unpaid  balance  with  interest  («). — 
But  if  an  agreement  is  made  for  the  payment  of  a  smaller  sum  at 
a  certain  time  and  in  a  certain  manner  in  discharge  of  an  existing 
debt,  with  the  condition  that  in  default  of  payment  the  whole  debt 
shall  be  payable,  the  reserved  right  to  the  original  debt  is  not  a 
penalty,  and  no  relief  can  be  obtained  against  it  (jr).  Upon  this 
principle  where  a  debt  is  contracted  to  be  paid  by  instalments, 
subject  to  the  condition  that  on  default  of  any  instalment  the 
whole  sum  remaining  due  shall  become  payable  at  once,  the  con- 
dition is  not  a  penalty  and  there  is  no  relief  against  it  (t/) ;  and 
the  condition  is  not  waived  by  accepting  payment  of  an  instalment 
after  default  (s). — Upon  the  same  principle,  where  a  mortgage  is 
made  at  a  certain  rate  of  interest,  with  a  proviso  that  upon  default 
in  punctual  payment  a  higher  rate  of  interest  shall  be  charged,  the 
increase  of  interest  is  a  penalty;  and  relief  is  given  upon  the  terms 


(r)  See  ante,  p.  772. 

(*)  Hardwicke,  L.  C,  Chilliner  v. 
Chillinerf  2  Yea.  sen.  530.  See  Ranger 
V.  G.  W.  Ry,,  5  H.  L.  C.  72  ;  10  E.  R. 
824  ;  Protector  Loan  Co.  r.  Gricef  5  Q.  B. 
D.  592 ;  49  L.  J.  Q.  B.  498. 

{t)  Per  cur.  Kemble  v.  Farren,  6  Bing. 
148. 

(tt)  Ex  p.  HuUe,  L.  R.  8  Ch.  1022 ; 
43  L.  J.  G.  261. 


(x)  Ford  V.  Chssterjleld,  19  Beav.  429 ; 
Thompson  v.  Hudson,  L.  R.  4  H.  L.  1 ; 
88  L.  J.  C.  431. 

(y)  Sterne  y.  Beck,  1  D.  J.  &  S.  695 ; 
32  L.  J.  C.  682 ;  Protector  Loan  Co,  v. 
Or  tee,  supra;  Wallingford  r.  Mutual 
Society y  5  Ap.  Ga.  685 ;  50  L.  J.  Q.  B. 
49. 

{z)  Keene  v.  Biscoe,  8  G.  D.  201 ;  47 
L.  J.  G.  644 ;  Ex  p.  Burden,  16  G.  D. 
676. 
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of  the  debtor  paying  interest  at  the  lower  rate,  with  interest  for  the  Chap.  T. 
delay;  but  if  a  certain  rate  of  interest  is  fixed,  and  the  mortgagee  S^ct-  IH^» 
agrees  to  take  less  if  it  be  paid  punctually,  that  is  a  valid  agree- 
ment against  which  no  relief  is  given  (a).  Where  a  contract  for 
the  sale  of  land  fixed  the  rate  of  interest  on  unpaid  purchase-money 
at  four  per  cent,  from  the  time  of  taking  possession  until  a  fixed 
day,  and  after  that  day  at  five  per  cent.,  and  after  another  fixed 
day  at  eight  per  cent. ;  it  was  held  that  the  interest,  being  a 
measure  of  damages  and  not  a  penalty,  must  be  paid  in  full  (b). 

A  fixed  sum  to  be  paid  on  a  breach  of  contract  which  is  of  un-  Damages  for 
certain   value  is  presumptively  liquidated   damages  and  not  a  ^JJ^l^ 
'penalty  (c) :  as  the  sum  contracted  to  be  paid  daily  or  weekly  for  value, 
delay  in  completing  contracts  for  building  or  other  like  works ;  and 
the  sum  fixed  in  a  charter-party  for  demurrage  (d).     A  guarantee 
that  a  vessel  should  sail  at  a  certain  time  "under  penalty  of  forfeit- 
ing one-half  of  the  freight "  was  construed  as  fixing  the  liquidated 
damages  to  be  recovered  in  full  (e).     A  contract  for  the  delivery  of 
iron  at  certain  times,  subject  to  a  fine  of  so  much  per  ton  per  week 
for  delay   in   delivery,   was   construed  as   fixing  the  liquidated 
damages  (/).     Covenants  between  landlord  and  tenant  for  regulat- 
ing the  mode   of  farming  and  management  of  the  land :  as  a 
covenant  not  to  plough  up  ancient  meadow ;  not  to  cultivate  out 
of  the  regular  course  of  husbandry ;  not  to  carry  oflE  hay,  straw  and 
manure,  except  under  payment  of  an  increased  rent  of  so  much 
per  acre,  are  construed  as  imposing  an  increased  rent  recoverable 
in  full  (g).     Agreements  for  the  sale  of  a  trade  or  business,  or  for 
the  partnership  or  the  employment  of  a  person,  providing  against 
the  carrying  on  the  same  trade  or  business  within  certain  limits 
by  stipulating  for  the  payment  of  a  fixed  sum  for  a  breach 
of  any   such  terms,  are  in   general   considered   as  settling  the 
liquidated  damages  to  be  recovered  in  full  (A). — ^Upon  the  like  Valued 
principle  in  marine  insurance,  though  in  general  a  contract  of  ^^^<^, 
indemnity,  the  parties  may  agree  beforehand  in  fixing  the  value  of 


(a)  Ex  p,  Powis,  3  Atk.  519 ;  Aitwood 
V.  Tayhr,  1  Man.  &  G.  279  ;  Union  Bank 
of  Zondon  Y.  Ingram^  16  G.  D.  53 ;  50 
L.  J.  0.  74.  See  Parker  v.  Butcher, 
L.  R.  3  Eq.  762;  36  L.  J.  C.  652; 
General  Credit  Co,  v.  Glegg,  22  C.  D. 
549  ;  69  L.  J.  C.  297. 

{h)  Herbert  v.  Salisbury  and  Yeovil  By., 
L.  R.  2  Eq.  224. 

(e)  Sainter  v.  Fergueon,  7  0.  B.  716 ; 
18  L.  J.  0.  P.  217. 


(S)  See  anU,  p.  771. 

{e)  Sparrow  ▼.  Paris,  7  H.  &  N.  694  ; 
31  L.  J.  Ex.  137. 

(/)  Berqheim  r.  Blaenavon  Iron  Co., 
L.  R.  10  Q.  B.  319 ;  44  L.  J.  Q.  B.  92. 

{ig)  See  ante,  p.  772. 

[h)  Price  v.  Green,  16  M.  &  W.  346 ; 
16  L.  J.  Ex.  108 ;  Beynolds  v.  Bridge,  6 
E.  &  B.  528  ;  26  L.  J.  Q.  B.  12 ;  Mercer 
V.  Irving,  E.  B.  &  E.  663  ;  27  L.  J. 
Q.  B.  291. 
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Pabt  v.  the  subjeot  insured ;  and  in  ease  of  a  loss  the  valuation  in  the 
policy  is  the  sum  recoverable,  whether  greater  or  lees  than  the 
value  in  fact(t). — The  excessive  amount  of  the  sum  fixed  to  be 
paid  for  a  breach  of  uncertain  value  is  not  alone  a  sufficient  ground 
for  treating  it  as  a  penalty  and  not  liquidated  damages ;  as  it  is 
competent  for  the  parties  to  form  their  own  estimate  of  the 
value  (A-). 
Penalty  Where  a  contract  includes  various  stipulations  which  are  of 

brewjheB  of  different  fixed  value,  as  money  payments ;  or  some  of  which  are  of 
variouB  kinda  fixed  Value  and  others  of  uncertain  value ;  and  one  sum  is  fixed  to 
be  paid  for  a  breach  of  any  one  of  them,  it  is  presumptively  a 
penalty ;  because  it  cannot  have  been  fixed  with  any  regard  to  the 
value  or  extent  of  the  breach  (/).  If  the  various  stipulations  con- 
tracted for  are  all  of  uncertain  value  the  fixed  sum  payable  on  a 
breach  is  presumptively  liquidated  damages ;  because  the  parties 
may  be  taken  to  have  estimated  the  e£Pect  of  a  breach  with  refer- 
ence to  the  entire  contract  (m).  In  a  contract  between  the  manager 
of  a  theatre  and  an  actor  containing  stipulations  on  each  side  of 
various  importance,  as  to  the  regulations  of  the  theatre  and  the 
performances,  and  for  the  payment  of  salary  at  so  much  per  night, 
a  provision  that  if  either  party  should  neglect  to  fulfil  the  said 
agreement,  or  any  part  thereof,  he  should  pay  to  the  other  the  sum 
of  1,000/.,  was  held  to  operate  as  a  penalty  and  not  liquidated 
damages,  because  it  extended  to  the  breach  of  any  stipulation  by 
either  party,  including  the  neglect  to  pay  one  night's  salary  (n). 
So  with  a  building  contract  providing  for  completion  by  a  stated 
day,  in  default  of  which  the  contractor  should  forfeit  10/.  per  week 
until  completion,  and  containing  various  other  stipulations,  with  a 
final  provision  that  in  case  the  contract  should  not  be  in  all  things 
duly  performed,  he  should  pay  1,000/.  "  as  liquidated  damages ;  " 
it  was  held  that  the  latter  sum  was  a  penalty,  and  that  the  employer 
could  recover  only  the  actual  damages  for  each  breach  com- 
mitted (o).  In  an  agreement  for  the  sale  of  a  publio-house,  con- 
taining various  stipulations  as  to  the  transfer  of  licence,  possession 
and  goodwill  of  the  business,  trade  fixtures  and  stock  in  trade  and 


(t)  Irvifur  ▼.  Manning,  6  C.  B.  422 ;      L.  J.  Q,  B.  626. 
1  H.  L.  C.  287  ;    9  E.  B.  766.     See  (m)  Fer  eur,  Reynolds  v.  Bridge,  6  £.  ft 

ante,  p.  635.  B.  640  ;    26  L.  J.  Q.  B.  16  ;    JFaUU  t. 


(*)  Eldon,   0.  J.,  Attleg  v.    Weldon,  Smith,  21  0.  D.  243 ;  62  L.  J.  0.  145. 

B.  &  P.  361.  (n)  KembU 

Kemhh  r.   Farren,   6  Bing.   141 ;  (o)  Ex  p. 

mihon  T.  Love,  (1896)  1  Q.  B.  626 ;  66  L.  J.  0.  67. 


2  B.  &  P.  361.  (n)  KembU  t.  Farren,  6  Bing.  141. 

(/)  KefnUle  r.   Farren,   6  Bing.   141 ;  (o)  Ex  p.  Capper,  4  C.  D.  724  ;    46 


UQUIDATED  DAMAGES  AND  PENALTY.  779 

other  matters,  a  provisioii  tliat  if  either  party  should  fail  to  perform      Chip.  I. 
the  agreement  he  should  pay  to  the  other  a  fixed  sum  of  money  is     S»ct-  m« 
held  to  operate  as  a  penalty  (p). — But  where  under  such  agreement  Deposit 
the  fixed  sum  is  deposited  in  the  joint  names  of  the  parties,  or  in  forfdttire. 
the  name  of  a  third  party  as  stakeholder,  to  be  paid  to  one  or  other 
of  the  parties  on  a  breach  of  the  contract,  it  may  be  recovered  in 
full  according  to  the  event ;  having  been  already  paid  as  the  liqui- 
dated value  of  the  contract  to  each  party  {q), 

(p)  JBetta  V.  Bureh,  4  H.  &  N.  506;       mnton  v.  Sparket,  L.  R.  3  C.  P.  161; 
28  L.  J.  Ex. 267 ;  Magee  y.  Lavell,  Jj.B,,       37  L.  J.  C.  P.  81;   Lea  v.    Whitaker, 

o  n  T>   M\*i .  ^9  T    T   n  "D   1^1  L.  R.  8  C.  P.  70.     See  Cooper  v.  L.  B, 

»  C.  1-.  107  ,  4iJ  L..  J.  C.  1-.  \6\,  ^  g    ^  ^y^  ^  jj^   jy    gg  .  ^g  j^  J   j^ 

(q)  Reilly    y.    Jonea^    1    Bing.    302  ;       431 ;   Wallis  v.  Smith,  supra. 
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PaetV. 

Interest  by 
contract. 


Interest  as 
damages. 


Where  interest  is  payable  by  contract,  it  becomes  a  debt  which 
may  be  recovered  by  action,  with  or  without  the  principal  debt ; 
as  in  the  case  of  a  debt  contracted  to  be  paid  at  a  distant  day  with 
interest  to  be  paid  periodically  in  the  interval,  the  interest  may  be 
claimed  separately  as  it  falls  due  (a:).  Interest  contracted  as  a 
debt  is  considered  as  accruing  from  day  to  day,  though  agreed  to 
be  paid  at  fixed  intervals ;  and  therefore  it  is  apportionable  by  law 
amongst  parties  who  become  entitled  to  the  principal  fund  in 
succession ;  unlike  rents  and  annuities  which  are  apportionable 
only  by  statute  (b). 

Interest  payable  as  damages  is  not  a  debt,  and  it  can  be  recovered 
only  in  an  action  for  the  principal  (c).  Nor  can  it  be  added  to  the 
principal  as  pait  of  the  debt,  so  as  to  make  a  sum  suflBcient  to 
support  a  petition  in  bankruptcy  {d).  Where  a  contract  is  made 
for  the  payment  of  a  sum  of  money  on  a  certain  day  with  interest 
at  a  certain  rate  to  that  day,  there  is  no  implied  contract  for  the 
continuance  of  interest,  in  the  absence  of  intention  expressed  to 
that  effect ;  interest  for  delay  beyond  the  day  appointed  can  be 
claimed  only  as  damages  to  be  awarded  by  the  court,  and  if 
awarded  may  be  assessed  at  a  different  rate ;  but  the  contract  rate 


(a)  ffuds<m  v.  Faticcetty  7  Man.  &  G. 
348;  13  L.  J.  C.  P.  141  ;  Nordetutrom 
T.  Tilt,  13  M.  &  W.  723  ;  14  L.  J.  Ex. 
160.     See  Exp.  Furber,  17  C.  D.  191. 

(b)  Ex  p,  Smythf  1  Swanst.  349,  n. ; 


Banner  y.  Lotce^  13  Ves.  135.  See  the 
Apportionment  Act,  1870. 

(c)  Jie  thurcher  and  Stringtr^  2  B.  & 
Ad.  777. 

{d)  Cameron  t.  Smith,  2  B.  &  Aid. 
305. 
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18  generally  presumed  to  be  the  reasonable  rate  for  the  damages  (^). 
Interest  will  not  be  allowed  as  damages  during  delay  of  payment 
caused  by  the  plaintiff  himself  ;  as  delay  in  taking  out  administra- 
tion to  the  deceased  creditor  (/)  ;  or  delay  in  completion  of  a 
purchase  attributable  to  the  default  of  the  vendor  (g). 

Interest  is  in  all  cases  an  accessory  to  the  principal,  so  that  if  Intereat 
the  action  for  the  principal  debt  is  barred,  as  by  the  Statute  of  principal. 
Limitations,  the  claim  for  future  interest  ceases  with  it  (A).  And 
payment  or  tender  duly  made  of  the  principal  debt  bars  any  claim 
for  future  interest  (i) .  But  the  principal  debt  may  be  discharged, 
leaving  the  claim  for  past  interest ;  as  upon  the  renewal  of  a  bill 
by  a  new  bill  for  the  same  sum,  leaving  interest  upon  the  former 
then  due  and  unpaid  {J).  And  a  judgment  recovered  for  the 
principal  debt,  though  it  discharges  the  debt  and  all  claim  to  future 
interest  by  merger,  is  no  bar  to  the  claim  for  interest  accrued  due 
before  the  recovery,  if  the  interest  could  not  have  been  recovered 
in  the  former  action  (A-). 


By  the  general  rule  of  the  common  law  interest  cannot  be  claimed  Debts  and 
as  damages  for  the  mere  forbearance  or  detention    of   a  debt;  ^^,^1** 
interest  is  allowed  by  law  only  where  there  has  been  an  express  interest, 
promise  to  pay  interest,  or  where  such  promise  is  to  be  implied 
from  the  usage  of  trade  or  other  circumstances ;  and  the  rule  is 
independent  of  the  mere  form  of  the  instrument,  whether  in  writing 
or  under  seal  (/).     Upon  a  contract  to  give  a  security  which  would 
carry  interest,  as  a  bill  or  note  (w),  or  to  pay  securities  which  carry 
interest  («),  a  conti'act  to  pay  interest  may  be  inferred.      The  same 
rule  applies  in  equity,  in  dealing  with  contracts  and  legal  rights ; 
but  in  dealing  with  trusts  and  matters  of  purely  equitable  cog- 
nizance, interest  is  awarded  according  to  the  principles  and  practice 


{ej  Cook  V.  Fotvl^Tf  L.  R.  7  H.  L.  27 ; 
43  h.  J.  G.  855.  See  Attwood  ▼.  Taylor, 
1  Man.  &  G.  280  ;  Keene  y.  Keene,  3 
0.  B.  N.  S.  144  ;  27  L.  J.  0.  P.  89  ;  R$ 
Boberts,  14  C.  D.  49. 

(/)  Edwards  v.  Warden,  1  Ap.  Ca. 
281 ;  45  L.  J.  C.  713  ;  Webster  v.  Bnlish 
Empire  Am.,  15  G.  D.  169 ;  49  L.  J.  G. 
769. 

{p)  Jones  V.  Gardiner,  (1902)  1  Gh. 
191  ;  71  L.  J.  G.  98. 

(A)  ffollis  V.  ralmsr,  2  Bing.  N.  0. 
713  ;  5  L.  J.  0.  P.  264. 

(i)  Gyles  V.  Sail,  2  P.  Wms.  377  ; 


Parke,  B.,  Norton  v.  Ellams,  2  M.  &  W. 
464  ;  6  L.  J.  Ex.  121. 

{j)  Lumlfy  V.  Musgrave,  4  Bing.  N.  G. 
9  ;  7  L.  J.  G.  P.  49. 

{k)  Florence  v.  Jenings,  2  G.  B.  N.  8. 
454  ;  26  L.  J.  G.  P.  274, 

(0  Foster  v.  WesUm,  6  Bing.  709  ; 
Z.  C,  ^  D.  Ry,  V.  S.  E,  £y,,  (1893) 
A.  G.  429  ;  63  L.  J.  Gh.  93. 

(m)  Marshall  y.  PooUy  13  East,  98; 
Farr  v.  Ward,  3  M.  &  W.  25  ;  Davis  y. 
Smyth,  8  M.  &  W.  399 ;  10  L.  J.  Ex. 
473. 

(«)  ffarper  y.  Williams,  4  Q.  B.  219 ; 
12  L.  J.  Q.  B.  227. 
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and  notes. 


of  that  branch  of  jorisdiotion  (o).  Sinoe  the  Judioature  Act,  1873, 
which  provides  that  the  rules  of  equity  shall  prevail  where  they 
conflict  with  the  rules  of  the  common  law,  interest  may  sometimes 
be  recovered  in  common  law  actions,  as  in  the  case  of  a  claim 
against  an  agent  for  money  had  and  received,  as  the  Court  of 
Chancery  would  have  ordered  an  account  to  be  taken  with 
interest  (p). — ^Accordingly,  interest  is  not  allowed  upon  money 
deposited  with  a  banker  by  a  customer  upon  his  current  account, 
which  is  a  simple  loan  (q).  But  advances  by  a  banker,  upon  which 
interest  is  usually  charged,  carry  interest  in  an  action  for  the 
balance  of  account  (r). — Interest  is  not  generally  allowed  upon  a 
debt  for  money  paid  («) ;  but  where  a  person  has  paid  money  for 
another  under  an  indemnity,  express  or  implied,  he  is  entitled  to 
interest,  because  he  is  not  fully  indemnified  unless  he  is  put  in  the 
same  position  pecuniarily  as  if  he  had  not  paid  the  money  (f) :  as 
in  the  case  of  a  surety  having  paid  money  for  his  principal ;  or  a 
surety  claiming  contribution  from  b  co-surety  (w). — Interest  is  not 
allowed  upon  a  mere  account  stated ;  unless  it  is  shown  that  the 
debts  stated  bear  interest,  as  in  the  case  of  merchants'  accounts  {x). 
— ^Interest  is  not  generally  allowed  upon  the  impaid  price  of  goods 
sold  and  delivered ;  though  by  the  contract  of  sale  a  fixed  period  of 
credit  is  given  (y).  Nor  is  interest  allowed  upon  a  claim  for  work 
and  labour  or  for  services  rendered  (2). 

Interest  is  allowed  as  damages  upon  bills  of  exchange  and  pro- 
missory notes  and  other  mercantile  instruments,  according  to 
mercantile  usage  now  confirmed  by  statute ;  the  rate  of  interest 
as  damages  varies  with  the  value  of  money,  but  the  rate  ex- 
pressed in  the  instrument,  if  any,  is  presimiptively  taken  os 
the  value  to  the  parties;  and  if  delay  in  payment  is  caused  by 
default  of   the  holder  such  damages  may  be  disallowed  (/?).     If 


io)  Booth  y.  Zeyeester,  3  3i.  &  Cr.  459 ; 
J.  J.  G.  49  ;  Rhode*  y.  Rhodes y  Johns. 
653  ;  29  L.  J.  C.  418 ;  Hill  y.  S.  Staffs, 
Ry,y  L.  B.  18  Eq.  154;  43  L.  J.  0. 
660. 

(p)  Hanant  y.  Blaifie,  56  L.  J.  Q.  B. 
612. 

(q)  See  Edwards  v.  VerSf  6  B.  &  Ad. 
282  ;  2  L.  J.  K.  B.  190  ;  Foiey  y.  Hifl, 
2  H.  L.  G.  28 ;  9  E.  R.  1002. 

Gwyn  y.  Oodby,  4  Taunt.  346. 
Carr  v.  Edwards^   3  Stark.    132; 
Sieks  y.  Mareeo^  5  Car.  &  P.  498. 

(0  Ex  p.  Bishop,  16  0.  D.  400 ;  50 
L.  J.  G.  18 ;  Sargood^s  claim,  L.  B.  15 
£q.  43. 


Ir)  Gv 

(«j  Cai 

'^ieks  y. 


(«)  Petre  v.  Lunetmbe,  20  L.  J.  Q.  B. 
242  ;  mtehman  y.  Stewart,  3  Drew.  271 ; 
24  L.  J.  0.  690. 

{x)  Blaney  y.  Hendriek,  3  Wilfl.  205  ; 
Ellenborou^h,  C.  J.,  Calton  y.  Bragg, 
15  East,  228. 

(y)  Gordon  y.  Swan,  12  East,  419. 
See  Harrison  y.  AlUn,  2  Bing.  4. 

(r)  Trelatcney  v.  Thomas,  1  H.  Bl. 
303  ;  Milsom  y.  Eayward,  9  Prioe,  134. 
See  Hill  y.  South  Staffordshire  Ry,,  L.B. 
18  Eq.  154  ;  43  L.  J.  O.  566 ;  Ward  y. 
Lawson,  43  C.  D.  363  ;  69  L.  J.  C. 
323. 

(a)  Bills  of  Exchange  Act,  1882, 
I.  67 ;    Baylej,  J.,  Cameron  y.  Stnith, 
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Chap.  I. 
Sbot.  IV. 


the  bill  or  note  is  expressly  drawn  payable  "  with  interest,"  the 
interest  is  a  debt  accruing  due  from  the  date  of  the  instrument, 
whether  payable  on  demand  or  at  a  time  specified ;  '^  the  reason  is, 
that  the  party  who  meikes  the  promise  must  be  expected  to  keep  it ; 
and  if  he  does,  no  interest  can  be  due  from  any  other  period  than 
the  date  "  (6).  If  interest  is  not  expressed  in  the  bill  or  note,  it  is 
recoverable  only  as  damages  and  from  the  maturity  of  the  instru- 
ment {c) ;.  and  if  the  instrument  is  payable  on  demand  interest  is 
recoverable  only  from  the  time  of  demand,  or  from  the  commence- 
ment of  an  action,  which  operates  as  a  demand  (rf).  The  drawer 
or  indorser  of  a  bill  or  note  can  be  charged  with  interest  as  damages 
only  from  the  time  of  his  receiving  notice  of  dishonour  (e).  But  a 
person  who  guarantees  payment  of  a  bill  or  note  without  being  a 
party  is  chargeable  with  all  interest  due  upon  it  to  the  party 
guaranteed  (/)  ;  and  without  notice  of  dishonour  (^). — Upon  a  Contract  to 
contract  to  give  a  bill  or  note,  or  to  pay  by  a  bill  or  note,  interest  ^^  °' 
is  recoverable  in  the  same  manner  as  if  the  bill  or  note  had  been 
given  {h). 

A  bond  in  a  penal  simx  with  a  condition  for  the  payment  of  a  Interest  on 
less  sum  carried  interest ;  because  the  obligor  being  indebted  in  the  °^^^* 
whole  penal  sum  unless  he  avoided  it  by  performance  of  the  condi- 
tion, could  only  obtain  relief  from  the  penalty  upon  equitable 
terms  according  to  which  interest  was  payable,  and  this  rule  is 
embodied  in  the  statute  4  &  6  Anne,  c.  16  ;  but  no  greater  sum  is 
recoverable  for  the  debt  and  interest  than  the  amount  of  the 
penalty  (t).  Payment  and  acceptance  of  the  debt  post  diem  bars  an 
action  on  the  bond  as  if  made  according  to  the  condition,  by  the 
statute  4  &  5  Anne,  c.  16,  and  precludes  recovery  of  interest  for 
the  delay  in  payment  {k).  A  single  bond  without  any  condition  of 
avoidance  is  a  mere  debt,  which  carries  no  interest  (/). 


2  B.  &  Aid.  308  ;  Keene  v.  Keene,  3  C.  B. 
N,  S.  144  ;  27  L.  J.  C.  P.  89. 

(*)  Per  cur,  Rojfey  ▼.  Oreenwellf  10  A. 
&  E.  224  ;  8  L.  J.  Q.  B.  336  ;  Richards 
T.  Biekardtf  2  B.  &  Ad.  447. 

{e)  Cameron  y.  Smithy  supra. 

Id)  Fierce  v.  Fothergill,  2  Bing.  N.  O. 
167 ;  JS0  Herefordshire  Banking  Co.y  L.  B. 
4  Eq.  250 ;  36  L.  J.  C.  806  ;  Re  East  of 
England  Banking  Co,^  L.  B.  4  Ch.  14  : 
38L.  J.  0.  121. 

(e)  Walker  v.  Barnes,  6  Taunt.  240 ; 
Siggers  ▼.  Lewis,  1  G.  H.  &  R.  370 ;  8 
L.  J.  Ex.  312;  Keene  v.  Keene,  3  0.  B. 
N.  S.  144 ;  27  L.  J.  C,  P.  88. 


if)  Aekerman  v.  Ehrensperger,  16  M. 
&  W.  99  ;  16  L.  J.  Ex.  3. 

{g)  Walton  V.  Mascall,  13  M.  &  W. 
452  ;  14  L.  J.  Ex.  64.     See  ante,  p.  454. 

(A)  Sutton  V.  Morgan^  6  Taunt.  758  ; 
Lotvfides  V.  Collens,  17  Ves.  27. 

(i)  Farquhar  v.  Morris,  7  T.  R.  124  ; 
Re  Dixon,  (1900)  2  Ch.  661  ;  69  L.  J. 
0.  609.  See  Cross  v.  Bedingfield,  12 
Sim.  36;  10  L.  J.  0.219. 

(k)  Dixon  v.  Farkes,  1  Esp.  110.  See 
Fowell  V.  Forrest,  2  WmB.  Saund.  144, 
n.  (I). 

(/)  Mogan  v.  Page,  1  B.  &  P.  337  ; 
Foster  v.  Weston,  6  Bing.  709.  Seei^ 
Dixon,  supra. 
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In  mortgages  containing  a  covenant  to  pay  the  principal  debt 
with  interest  at  a  cei-tain  rate  on  a  certcdn  day,  if  no  interest  is 
expressly  stipulated  on  default  of  payment,  interest  after  the  day 
cannot  be  claimed  under  the  covenant ;  but  upon  the  presumed 
intention  of  the  parties  that  the  mortgage  should  bear  interest 
during  its  continuance,  it  is  an  established  practice  to  give  interest 
by  way  of  damages,  and  presumptively,  but  not  necessarily,  at  the 
covenanted  rate  {fn) ;  if  that  rate  is  excessive  it  will  be  reduced  to 
the  usual  commercial  rate  (n).  And  it  is  a  settled  rule  of  practice 
that  after  default  of  the  mortgagor  the  mortgagee  is  entitled  to  have 
six  months'  notice  of  payment  or  six  months'  interest  as  a  condition  of 
redemption  if  his  mortgage  is  by  deed  (o). — The  same  principles 
apply  to  an  equitable  mortgage  by  deposit  of  deeds,  with  an  agree- 
ment to  execute  a  legal  mortgage  for  the  debt  and  interest  (/?). 
A  deposit  of  deeds  to  secure  a  loan  of  money  without  any  further 
agreement  carries  interest ;  but  the  rule  as  to  six  months'  notice 
or  interest  does  not  apply  (q).  As  already  stated,  the  mortgagee 
cannot  stipulate  for  a  higher  rate  of  interest  by  way  of  penalty  for 
default  in  punctual  payment  of  the  agreed  interest,  but  he  is 
allowed  to  attain  the  same  object  by  fixing  a  high  rate  and  agree- 
ing that  a  lower  rate  of  interest  shall  be  accepted  if  paid 
punctually  (r). 

Interest  is  payable  upon  the  purchase-money  under  a  contract 
of  sale  of  land  from  the  time  for  completion,  or  from  the  time  of 
the  vendor  making  a  good  title,  if  there  is  delay  in  payment,  by 
appropriating  the  money  and  giving  notice  to  the  purchaser  («). 
And  interest  is  payable  upon  the  lien  for  unpaid  purchase-money 
from  the  time  for  the  purchaser  taking  possession ;  provided  a 
good  title  is  then  made  (t).  Interest  is  also  payable  upon  the  Uen 
for  the  return  of  a  deposit  or  of  purchase-money  which  arises  upon 
a  rescission  of  the  contract  of  sale  (u) ;  or  during  delay  in  comple- 
tion by  the  vendor  {x). 


(w)  Price  v.  G.  W.  Ry.,  16  M.  &  W. 
248  ;  16  L.  J.  Ex.  87  ;  Morgan  y.  Jonety 
8  Ex.  620  ;  22  L.  J.  Ex.  232 ;  Gordillo 
V.  Weguelin,  6  C.  D.  287  ;  44  L.  J.  0. 
691. 

(«)  WalUngton  v.  Cooky  47  L.  J.  C. 
608  ;  Re  Roberts,  14  C.  D.  49  ;  Mellersh 
V.  Brown,  45  C.  D.  226  ;  60  L.  J.  C.  43. 

(o)  Johnson  v.  Evans,  61  L.  T.  *18  ; 
Smith  V.  Smith,  (1891)  3  Ch.  660 ;  60 
L.  J.  C.  694. 

( p)  Re  Kerr's  Policy,  L.  R.  8  Eq.  331 ; 
38  L.  J.  C.  639  ;  £xp,  Furber,  17  0.  D. 
191. 


{q)  Fitzgerald's  Trustee  v.  Mellersh, 
(1892)  1  Ch.  385;  61  L.  J.  C.  231. 

(r)  See  ante,  p.  776. 

(«)  Powell  V.  Martyr,  8  Ves.  146; 
Dyson  v.  Kornby,  4  De  Gr.  &  Sm.  481. 

(t)  BaUard  t.  Shult,  15  0.  D.  122  ; 
49  L.  J.  C.  618  ;  Re  Shaw  and  Birming- 
ham, 27  C.  D.  614 ;  64  L.  J.  C.  61. 

(w)  Rose  V.  Watson,  10  H.  L.  C.  672  ; 
33  L.  J.  C.  386  ;  11  E.  K.  1187;  Tor- 
ranee  v.  Bolton,  14  Eq.  136  ;  41  L.  J.  C. 
643. 

{x)  See  ante,  p.  763. 
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Interest  may  be  chargeable  as  damages  by  tbe  statute  3  &  4     (P^^*  ^* 
Will.  4y  0.  42,  8.  28,  which  enacts  *'  that  upon  all  debts  or  sums 


certain,  payable  at  a  certain  time  or  otherwise,  the  jury,  on  the  ^^^*  ^^ 

trial  of  any  issue  or  any  inquisition  of  damages,  may,  if  they  shall 

think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  the 

current  rate  of  interest  from  the  time  when  such  debts  or  sums 

certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of 

some  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 

then  from  the  time  when  demand  of  payment  shall  have  been 

made  in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor 

that  interest  will  be  claimed  from  the  date  of  such  demand  until 

the  term  of  payment ;  provided  that  interest  shall  be  payable  in 

all  cases  in  which  it  is  now  payable  by  law."    By  sect.  29,  "  The 

jury  on  the  trial  of  any  issue  or  on  any  inquisition  of  damages 

may,  if  they  shall  think  fit,  give  damages  in  the  nature  of  interest, 

over  and  above  the  value  of  the  goods  at  the  time  of  the  conversion 

or  seizure,  in  all  actions  of  trover  or  trespass  de  bonis  asportatia^ 

and  over  and  above  all  money  recoverable  in  all  actions  on  policies 

of  insurance  made  after  the  passing  of  this  Act "  (y).    Interest  is  Polloiefl  of 

not  chargeable  under  the  enactment  until  there  is  a  person  entitled  "^"*^<»- 

to  payment  and  to  give  a  receipt ;  as  in  the  case  of  a  life  insurance 

falling  due  and  no  administration  taken  out  to  the  deceased  (s). — 

Interest  under  the  statute  can  only  be  recovered  as  damages  to  be 

awarded  and  assessed  by  the  jury  in  an  action,  or  by  the  court 

acting  as  a  jury  (a).    It  cannot  be  awarded  in  a  reference,  unless 

power  to  award  interest  is  given  to  the  referee  (6). 

The  Act  requires  that  the  certainty  of  the  sum  and  of  the  time  Gonstraotion 
shall  appear  in  the  written  instrument ;  but  it  is  sufficient  if  they  ^L^te :— • 
can  be  ascertained  by  mere  calculation  (c).    A  claim  to  payments  Certain  sum. 
under  a  building  contract  to  be  made  monthly  on  the  certificate  of 
the  engineer,  the  amounts  being  disputed,  was  held  not  to  be  a 
debt  or  sum  certain  {d).     Nor  is  a  balance  of  account,  claimed 
as  such,  a  sum  certain  within  the  statute  {e). — ^A  debt  payable  Certain  time, 
on  a  future  contingent  event  is  not  sufficiently  certain  in  time 


(y)  See  Cron  ▼.  Beding/hldf  12  Sim.  {b)  BerringUm  ▼.  PhilHpt,  1  M.  &  W. 

36 ;  10 L.  J.  C.  219  ;  Fhillipty.  Horn/ray,  48  ;  5  L.  J.  Ex.  127. 

(1892)  1  Ch.  466  ;  CI  L.  J.  0.  210.  {e)  X.  C.  #  D.  JJy.  v,  S.  E,  2Jy.,  (1892) 

(«)   W^ter  r.  Bntish  Empire  Att,,  16  1  Ch.  144 ;  61  L.  J.  C.  294. 

C.  D.  169 ;  49  L.  J.  C.  769.  (rf)  mil  v.  S,  Staffs.  By.,  L.  R.  18 

(a)  Be  State  Fire  Ins,,  2  H.  &  M.  722 ;  Eq.  164  ;  43  L.  J.  C.  666. 

34  L.  J.  0.  68 ;  LintotVe  eaee,  L.  R.  4  (e)  Ward  v.  Eyre,  16  0.  D.  180 ;  49 

Eq.  188 ;  86  L.  J.  C.  610.  L.  J.  C.  697. 

L.  3e 
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within  the  Act :  as  an  aooount  payable  npon  Terifloation  (/) ; 
freight  payable  "  two  months  after  the  ship's  report  inwards  "  (g) ; 
the  price  of  goods  sold  to  be  paid  in  cash  on  delivery  (A).  But 
death  is  not  a  contingent  event  within  the  meaning  of  the  rule, 
and  a  simi  payable  within  six  months  after  the  decease  of  the 
covenantor,  carries  interest  from  the  expiration  of  the  period 
mentioned  (t). — The  debt  or  liability  must  appear  in  the  written 
terms ;  a  letter  asking  for  a  loan  of  money,  acceded  to  by  lending 
the  money,  is  not  a  debt  payable  by  virtue  of  a  written  instrument 
within  the  statute,  because  it  is  not  the  writing  but  the  money  lent 
in  compliance  with  it  which  creates  the  debt  (A*). — A  written 
demand  of  interest  is  sufficient,  if  it  indicates  the  debt,  though 
without  stating  the  amount ;  and  though  it  claims  interest  from  a 
prior  date  and  without  expressly  limiting  it  until  the  term  of  pay- 
ment (/).  An  account  delivered  for  goods  supplied  with  a  charge 
for  interest,  though  not  objected  to  and  money  paid  on  account,  is 
not  sufficient  to  support  a  claim  for  interest  by  agreement  or  under 
the  statute ;  nor  is  an  account  for  goods  with  the  heading  ''  Five 
per  cent,  interest  charged  after  twelve  months'  credit "  a  sufficient 
demand  of  interest  upon  the  items  of  the  account  within  the 
statute  (m).  A  notice  of  action  claiming  interest  is  a  sufficient 
notice  of  claim  from  the  date  of-  the  notice  {n).  But  a  writ  of 
summons  in  the  action  indorsed  with  such  claim  is  not  a  sufficient 
notice  for  the  recovery  of  interest,  because  not  made  before 
action  (o) ;  nor  is  a  claim  made  in  an  answer  to  a  suit  sufficient  (p). 
— The  calls  made  upon  shares  in  a  company  giving  a  certain  time 
for  payment  are  a  debt  within  the  statute ;  but  the  payment  and 
rate  of  interest  are  usually  provided  for  in  the  articles  of  associa- 
tion {q).  Calls  made  upon  a  contributory  in  the  winding-up  of  a 
company  payable  at  a  certain  time  are  debts  within  the  statute 
upon  which  interest  may  be  allowed  (r) ;  but  they  are  not  subject 
to  the  provisions  for  interest  or  other  conditions  of  payment  of 


{/)  X.  C.  #  D.  Ity.  V.  S,  E,  J?y.,  (1893)  jRcw, 

A.  C.  429  :  63  L.  J.  C.  93.  (m) 
{g)  Mtrehant  Shipping  Co,  v.  Jrmitage^  \n) 

L.  R.  9  Q.  B.  114 ;  43  L.  J.  Q.  B.  24.  0.  B. 

(A)  See  X.  C.  ^  L,  Ry.  v.  5.  E.  Eg.,  (o) 

(1892)  1  Ch.  144  ;  61  L.  J.  G.  294.  25  Q. 

(t)  Re  Homer,  (1896)  2  Ch.  188 ;    65  (p) 

L.  J.  C.  694.  L.  J. 

(At)   Taylor  v.  EoU,  3  H.  &  G.  452 ;  34  {q) 

L.  J.  Ex.  1.  412; 

(/)  Mfncait  Y.  Londeeborongh,  4  E.  &  (r) 

B.  1 ;  23  L.  J.  Q.  B.  177 ;   0$4tke  y.  38  L. 


44  L.  J.  G.  P.  316. 

Re  Lloyd  Edward*^  61  L.  J.  G.  22. 
See  Edtcards  v.   O,    W,  Ry.,  11 
588 ;  21  L.  J.  G.  P.  72. 
Rhynmey  Ry.  v.  Rh^mney  Iron  Cb., 
B.  D.  146 ;  59  L.  J.  Q.  B.  414. 

Ward  V.  Eyre,  16  G.  D.  130;    49 
G.  697. 

See  Stoeken't  eate,  L.  B.  3  Ch. 
37  L.  J.  0.  230. 

Barrow**  ease,  L.  B.  8  Ch.  784; 
J.  C.  16. 
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original  calls  («).     The  liquidator  in  making  calls  may  give  a      Chap.  I. 
notice  within  the  statute  of  the  rate  of  interest  claimed ;  and  in       ^^' 


the  absence  of  such  notice  interest  will  be  allowed  at  the  usual 
commercial  rate  (f), — By  the  Attorneys  and  Solicitors  Act,  1870,  Solidtow. 
s.  17,  a  solicitor  may  be  allowed  interest  on  disbursements  and  is 
liable  to  be  fixed  with  interest  on  moneys  of  his  client  and  im- 
properly retained  by  the  solicitor;  the  rate  and  period  during 
which  the  interest  is  to  be  allowed  being  in  the  discretion  of  the 
taxing  master.  In  respect  of  non-contentious  business  a  solicitor 
is  entitled  to  charge  interest  at  four  per  cent,  per  annum  on  his 
disbursements  and  cost^,  whether  by  scale  or  otherwise,  from  the 
expiration  of  one  month  from  demand  from  the  client.  This  is  by 
force  of  Bule  7  of  the  General  Order  made  under  the  Solicitors' 
Bemuneration  Act,  1881.  The  mere  delivery  of  a  bill  by  the 
solicitor  is  a  demand,  although  there  is  no  specific  claim  to 
interest  (u). 

By  the  statute  1  &  2  Vict.  c.  100,  s.  17,  "  every  judgment  shall  TntercHt  on 
carry  interest  at  the  rate  of  four  pounds  per  centum  per  annum  from  ^  *™^" 
the  time  of  entering  up  the  judgment  until  the  same  shall  be 
satisfied,  and  such  interest  may  be  levied  under  a  writ  of  execution 
on  such  judgment."  And  by  s.  18,  '^  all  decrees  and  orders  of 
courts  of  equity  and  all  rules  of  courts  of  common  law,  whereby 
any  sum  of  money,  or  any  costs,  charges,  or  expenses  shall  be  pay- 
able to  any  person  shall  have  the  effect  of  judgments  in  the 
superior  courts  of  common  law,  and  the  persons  to  whom  any  such 
moneys,  or  costs,  charges,  or  expenses  shall  be  payable  shall  be 
deemed  judgment  creditors  within  the  meaning  of  this  Act."  The 
entry  of  the  judgment  is  dated  as  of  the  day  on  which  the  judg- 
ment is  pronounced;  and  the  judgment  takes  effect  from  that 
date  (x).  And  in  the  case  of  an  appeal  interest  is  allowed  for  such 
time  as  execution  is  delayed  by  the  appeal ;  unless  the  court  orders 
otherwise  (i/), — The  above  statute  applies  to  a  judgment  for  costs  Interest  on 
against  the  defendant  or  against  the  plaintiff ;  and  the  interest  ^^^^^^ 


(«)  Re  Wehh  Flannel  Co,,  L.  R.  20  Eq.  MeMurdo,  (1897)  1  Ch.  119  ;  66  L.  J.  C. 

360;  44  L.  J.  C.  391  ;  Re  Cordova  Gold  67. 

Co.,  (1891)  2  Ch.  680;  60  L.  J.  C.  701.  ,.    ^,      ^y*            o         la 

{tjLiJoU^e  ease.  L.  R.  4  Eq.   184;  n^^  l^fr  J^^'    '*     ^'       ^^    "^ 

86  L.  J.  C.  610 ;  Re  Wehh  Flannel  Co,,  ^^'  •^"-  ''  ^^' 

eupra,  (y)  Ord.  LVIII.  r.  19.    See  Lanes.  ^ 

(•»)  Blair  v.  Cordner,  19  Q.  B.  D.  616;  Torks.  Ry.  v.  Gidhw,  L.  R.  7  H.  L. 

66   L.  J.  Q.  B.    612.     And   fee   12^  618 ;  48  L.  J.  Ex.  1. 
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upon  costs  is  charged,  not  from  the  taxing  master's  certificate  but 
from  the  date  of  the  judgment  (2).  But  the  statute  has  no  appli- 
cation to  a  judgment  ordering  costs  to  be  paid  out  of  a  fund ;  nor 
is  interest  payable  under  such  order  without  a  direction  in  the 
order  to  that  effect  (a). — The  statute  does  not  apply  to  county 
court  judgments ;  they  do  not  carry  interest  (ft).  Interest  is  not 
allowed  upon  a  foreign  judgment  debt,  unless  it  forms  part  of 
the  judgment  (c). 

The  judgment  includes  all  the  interest  payable  under  the  con- 
tract or  as  damages  up  to  the  date,  and  not  merely  to  the  com- 
mencement of  the  action  (fl?).  The  judgment  then  merges  the 
debt,  and  interest  continues  payable  only  upon  the  judgment  and 
at  the  statutory  rate  of  four  per  cent.,  though  the  original  debt 
carried  a  higher  or  different  rate  of  interest  {e).  Upon  the  same 
principle  a  judgment  recovered  on  a  bond  debt  carries  the  statu- 
tory interest,  irrespectively  of  the  interest  stipulated  in  the  bond 
and  of  the  amount  of  the  penalty  (,/).  And  a  creditor  with  a 
warrant  of  attorney  to  enter  up  judgment  on  a  certain  day  for 
a  certain  sum  with  interest  is  allowed  interest  at  four  per  cent, 
and  no  more  from  the  day  for  entering  judgment  (g).  Interest 
upon  the  judgment  will  cease  to  run  after  a  tender  of  the  amount ; 
or  after  payment  into  court,  from  the  time  when  the  judgment 
creditor  might  have  taken  it  out  (A). 

In  the  bankruptcy  of  the  debtor,  the  creditor  may  prove  his 
debt  with  the  interest  reserved  or  agreed  for  up  to  the  date  of  the 
receiving  order  (t).  And  by  the  Bankruptcy  Act,  1883,  2nd 
sched.  r.  20,  on  any  debt  or  sum  certain  whereon  interest  is  not 
reserved  or  agreed  for,  the  creditor  may  prove  for  interest  at  a  rate 
not  exceeding  four  per  cent,  per  annum  to  the  date  of  the  order ; 
but  upon  the  same  conditions  upon  which  interest  is  allowed  on 
such  debts  by  the  above-cited  statute  3  &  4  Will.  4,  c.  42,  s.  28  (A). 


(z)  JRe  London  Wharf  Co,,  64  L.  J.  C. 
1137. 

(a)  Att,'Oefi,  V.  NeChereote,  11  Sim. 
629 ;  10  L.  J.  C.  162 ;  £s  Mandm't 
Eitate,  40  C.  D.  476 ;  68  L.  J.  C.  260. 

{b)  Reg.  y.  Etsex  Co,  Ct,,  18  Q.  B.  D. 
704 ;  56  L.  J.  Q.  B.  316. 

{c)  Atkinson  y.  Brayhrooke,  4  Camp. 
880;  Bankof  AuitralasiaY.  Nias,  16  Q.  B. 
717 ;  20  L.  J.  Q.  B.  284.  See  Amott  y. 
Redfem,  3  Bing.  363. 

(i)  Bobifuon  y.  Bland,  2  But.  1087. 
See  Eidd  y.  Walker,  2  B.  &  Ad.  706. 


{e\  Ex  p.  Oriental  Financial  Corp.,  4 
C.  JJ.  33  ;  46  L.  J.  C.  67  ;  Exp.  Fewinge, 
26  C.  D.  338 ;  63  L.  J.  C.  646.  See 
Economic  Life  Ate.  y.  Vsbome,  (1902) 
A.  C.  147  ;  71  L.  J.  P.  C.  34. 

(/)  M'Clure  y.  i>i«»*fw,  1  Eaet,  436. 

(^)  Cook  y.  FoicUr,  L.  R.  7  H.  L.  27  ; 
43  L.  J.  C.  866. 

(A)  Sinclair  v.  G.  E.  By.,  L.  R.  6 
C.  P.  391 ;  39  L.  J.  C.  P.  224. 

(f)  See  ante,  p.  731. 
{k)  See  ante,  p.  786. 
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— ^By  the  Act,  1883,  s.  40  (4),  it  is  provided  that  "  all  debts  prov-  Chap.  I. 
able  in  the  bankruptcy  shall  be  jpsii pari passuJ^  And  (5)  "If  '^'  ' 
there  is  any  surplus  after  payment  of  the  foregoing  debts,  it  shall 
be  applied  in  payment  of  interest  from  the  date  of  the  receiving 
order  at  the  rate  of  four  pounds  per  cent,  per  annum  on  all  debts 
proved  in  the  bankruptcy."  The  Baukruptcy  Act,  1890,  s.  23, 
further  provides  that  on  proof  of  a  debt  which  includes  interest, 
for  the  purposes  of  dividend,  the  interest  shall  be  calculated  at  a 
rate  not  exceeding  five  per  cent, ;  but  "  without  prejudice  to  the 
right  of  a  creditor  to  receive  out  of  the  estate  any  higher  rate  of 
interest  to  which  he  may  be  entitled,  after  all  the  debts  proved  have 
been  paid  in  full." 

A  creditor  cannot  prove  for  interest  accruing  due  after  the  Fatnre 
receiving  order;  except  in  the  case  of  a  surplus  as  above  pro-  "^*®'^' 
vided  (/).  But  in  the  proof  of  a  debt  payable  at  a  future  time, 
with  interest  in  the  meantime,  the  interest  is  provable  as  against 
the  rebate  deducted  from  the  debt  for  present  proof  under  the  Act, 
1883,  sched.  2,  r.  21  (m).  A  secured  creditor  cannot  apply  sums 
attributable  to  capital  in  payment  of  future  interest  and  thereby 
increase  the  proof  for  the  balance  of  principal  (n).  And  an 
annuity  given  for  a  loan  as  additional  interest  for  the  use  of  the 
money,  cannot  be  proved  for  after  the  date  of  the  order  (o).  In 
the  case  of  the  bankruptcy  of  joint  and  several  debtors  a  creditor 
can  get  no  interest  accruing  after  the  receiving  order  until  all  the 
creditors  both  of  the  joint  and  several  estates  have  been  paid  their 
debts  in  full  (/?).  The  rules  of  bankruptcy  apply  to  interest  upon 
debts  in  the  winding-up  of  companies  (q). 

The  rate  of  interest  in  measuring  damages  depends  upon  the  Bate  of 
value  of  money  with  reference  to  the  contract  and  the  use  to  which  "^*«'^« 
the  money  is   applicable;    and    there  is  no   difference  in   law 
and  equity  in  this  respect,  except  as  to  the  subjects  of  jurisdic- 
tion (r).    The  rate  of  interest  is  fixed  in  general  by  the  practice  of 

(0  £x  p.  Bath,  22  G.  D.  450.    See  (p)  E»  p.  Findlay,  17  0.  D.  334 ;  60 

S,  C,  27  0.  D.  609.  L.  J.  0.  696. 

(m)  Be  Browne  and  JFinarove,  (1891)  2  (?)   Warrant  Finanee  Co.'t  eaee,  L.  R. 

Q.  B.  674 ;  61  L.  J.  Q.  B.  16.  *  Gh.  643  ;  £6hw  VaU  Co.U  eaee,  L.  R. 

W  Be  Savin,  L.  R.  7  Ch.   760 ;  42  ^.^-  {^^ ;  39  K  J    C    363 ;  iTyA.,' 

L.  J.  B.  16  ;  QuartennaineU  caee,  (1892)  $?^*'"'  ^'  ^'  ^^  ^'  ^^^  »  *^  ^-  ''•  ^• 

1  Ch.  639;  61  L.  J.  C.  273.  ^73.^    ^^^    ^    ^^^^^  ^  ^^     ^^^  ^ 

(o)  E»  p,  Bohineony  31  L.  J.  B.  12.      Grant,  H.  R.,  Loumdet  y.  ColUns,  17 
Qe&Bxp,  Bath,  27  0.  D.  509,  Yes.  29. 
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the  court,  but  subject  to  Tariation  'with  change  of  oiroomstances  (»). 
— "Where  the  contract  expressly  fixes  a  rate  of  interest  up  to  the 
time  of  payment,  the  same  rate  is  generally,  but  not  necessarily, 
allowed  for  measuriog  the  damages  for  non-payment,  being  the 
value  of  money  as  agreed  by  the  parties  themselves  (<) ;  and  the 
same  inference  is  drawn  from  the  parties  having  agreed  upon  the 
same  rate  of  interest  upon  former  similar  transactions  (u).  Thus 
the  drawer  of  a  bill  payable  with  interest  at  ten  per  cent,  twelve 
months  after  date,  was  held  to  be  chargeable  after  dishonour  with 
interest  at  the  same  rate  (x). 

Upon  mercantile  instruments,  as  bills  of  exchange  and  promis- 
sory notes,  the  usual  rate  of  interest  as  damages  is  five  per  cent.; 
and  the  same  rate  is  generally  allowed  in  mercantile  and  in  indus- 
trial and  speculative  transactions  {y) ;  as  on  money  expended  in 
winning  coal  (s)  ;  on  the  value  of  cargoes  of  merchandise  wrong- 
fully detained  (a) ;  on  money  advanced  in  a  building  specula- 
tion (J).  A  mercantile  agent  employed  to  receive  money  to 
account  for  on  demand,  if  he  refuses  to  account  for  the  money 
after  demand,  becomes  chargeable  with  interest  at  five  per  cent, 
from  the  time  of  demand  (c). 

In  matters  of  equitable  jurisdiction  not  involving  the  employ- 
ment of  money  in  mercantile  or  industrial  transactions  and  not 
otherwise  rated  by  law,  the  rate  of  interest  generally  allowed  was 
formerly  four  per  cent. ;  but  the  more  modern  practice  is  to  allow 
interest  at  three  per  cent,  only,  unless  a  higher  rate  is  fixed  by  statute 
or  the  parties, or  is  called  for  by  the  circumstances  (d),  A  trust  to  pay 
debts  carries  no  interest  beyond  that  which  each  debt  itself  bears ; 
unless  attended  with  a  direction  for  the  payment  of  interest  (d). 
In  an  account  of  debts  taken  in  an  administration  suit,  interest  is 
allowed  at  the  rate  of  four  per  cent.,  if  the  assets  are  sufficient  (/). 


(«)  Jessel,  K.  R.,  He  Roherti,  14  G.  D. 
62 ;  Kekewich,  J.,  Capcl  v.  Sifns  Co.^  67 
L.  J.  0.  718;  Kay,  J.,  £x  p.  Wain- 
urright,  69  L.  J.  C.  281  \  L.  C.  ^  D.  Ry, 
V.  S.  E,  Ry.,  (1892)  1  Ch.  120;  61  L.  J. 
C.  294. 

It)  Cairns,  L.  C,  Cook  v.  Fowler,  L.  R. 
7  H.  L.  33  ;  43  L.  J.  0.  855. 

(«)  Fetre  v.  Duncombf,  20  L.  J.  Q.  B. 
242. 

{x)  Keene  v.  Keene,  3  C.  B.  N.  S.  144  ; 
27  L.  J.  C.  P.  89. 

(y)  See  ante,  p.  782  ;  Eay,  J.,  Ex  p, 
Wainirrtght,  supra. 

(z)  Rokehy  v.  Elliot,  13  0.  D.  277  ;  49 
L.  J.  G.  163. 


(fl)  Dreyfiu  v.  Feruvian  Guano  Co.,  42 
0.  D.  66 ;  68  L.  J.  C.  768. 

(b)  Sargood'9  Claim,  L.  R.  16  £q. 
43. 

{e)  ffarsant  y.  Blaine,  66  L.  J.  Q.  B. 
612. 

(d)  Re  Qoodenough,  (1895)  2  Gh.  637 ; 
66  L.  J.  Cn-yRe  Lambert,  (1897)  2  Ch. 
169 ;  66  L.  J.  C.  624  ;  RoiclU  v.  Bebb, 
(1900)  2  Gh.  107  ;  69  L.  J.  G.  662. 

{e)  Hamilton  v.  Houghton,  2  Bligh, 
169 ;  4  £.  R.  290 ;  Jetikine  t.  Ferry,  3 
Y.  &  G.  178 ;  Mkew  y.  Thompmm,  4  E. 
&  J.  620. 

(/)  Ord.  LV.  r.  68. 
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Where  a  mortgagor  covenanted  to  pay  the  mortgage  debt  at  the      Chap.  t. 

end  of  twelve  months  with  interest  to  that  date  at  the  rate  of  ten  i — - 

per  cent,  per  annum,  the  interest  awarded  as  damages  after  the 
day  of  payment  was  assessed  at  the  rate  of  five  per  cent,  per 
annum  (g) ;  and  where  a  contract  for  the  sale  of  land  stipulated 
that  the  purchaser  should  pay  interest  at  five  per  cent.,  he  was  only 
allowed  four  per  cent,  upon  his  deposit,  which  was  ordered  to  be 
returned  to  him  upon  the  contract  being  rescinded  by  the  court  (A). 

The  interest  on  debts  payable  abroad  is  assessed  at  the  rate  of  Foreign 
the  place  of  payment  (t) ;  as  in  the  case  of  bills  of  exchange  the 
acceptor  is  presumptively  liable  for  interest  at  the  rate  of  the  place 
where  it  is  made  payable  ;  but  the  drawer  or  indorser  is  liable  for 
interest  at  the  rate  of  the  place  where  it  was  drawn  or  indorsed  (A). 
A  creditor  claiming  against  the  estate  of  a  deceased  debtor  in  this 
country  for  a  debt  carrying  foreign  interest  is  allowed  the  foreign 
rate  of  interest  to  the  time  of  the  death  (/). 

Interest  upon  interest  or  compound  interest  is  not  generally  Componnd 
chargeable  as  damages.  It  may  be  charged  by  contract ;  or  by  a  "^*erest. 
customary  course  of  business  assented  to  by  the  debtor,  as  where  an 
agent  delivers  accounts  made  out  with  yearly  or  half-yearly  rests, 
or  balances,  with  the  addition  of  the  interest  at  each  rest  (;n). 
Compound  interest  is  customary  in  bankers'  accounts  of  advances 
to  customers,  so  long  as  the  relation  of  banker  continues ;  but  it 
ceases  upon  the  death  or  bankruptcy  of  the  customer  (w)«  An  agent 
who  is  employed  to  receive  money  for  his  principal  and  hold  it  in 
trust  to  account  on  demand,  and  who  uses  the  money  in  a  trade  or 
commercial  business  for  his  own  profit,  is  chargeable  with  compound 
interest  (o).  A  mortgage  account  presumptively  carries  only  simple 
interest ;  but  compound  interest  may  become  chargeable  by  special 
agreement  (p).  And  a  mortgagee  in  a  foreclosure  suit  is  entitled 
to  charge  subsequent  incumbrancers  with  interest  upon  his  whole 
claim  for  interest  as  well  as  principal  and  costs  {q). 


(p)  Re  EoherU,  14  0.  D.  49. 

(A)  Arnold  v.  Amoldj  14  C.  D.  286. 

(t)  C<mnor  y.  Bellamonty  2  Atk.  382. 

{k)  Cooper  y.  Waldegraee^  2  Beav  2H2  ; 
Gibbt  V.  Fremont,  9  Ex.  25 ;  22  L.  J.  Ex. 
302. 

(0  rmeh  y.  Finch,  45  L.  J.  C.  816. 

(m)  Bruce  y.  Hunter,  3  Gamp.  467 ; 
Eaton  y.  Bell,  6  B.  &  Aid.  34. 

(»)  Fergmton  y.  Ffffe,  8  Gl.  &  F.  121 ; 
8  E.  E.  49 ;  JFUliamton  y.  TFiUiamon, 


L.  B.  7  Eq.  542.  See  London  Chartered 
Bk.  qf  Awttralia  y.  JFhite,  4  Ap.  Ca. 
413 ;  48  L.  J.  P.  0.  75. 

(o)  Burdiek  y.  Garrick,  L.  B.  5  Ch. 
233 ;  39  L.  J.  G.  369. 

(p)  Daniell  y.  Sinclair,  6  Ap.  Ga.  181 ; 
60  L.  J.  P.  G.  60 ;  Clarkaon  v.  HettderBon^ 
14  G.  D.  348 ;  49  L.  J.  G.  289. 

{o)  Elton  y.  Curteie,  19  G.  D.  49 ;  51 
L.  J.  G.  60.  See  Eardley  y.  Knight ,  41 
G.  D.  537  ;  58  L.  J.  G.  622. 
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Debts  and  contracts  to  paj  money — contracts  of  loan — sale  of  land 
— sale  of  goods — specific  delirery  of  chattels — stocks  and 
shares  • , 795 
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Foreign  contracts • 804 
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The  remedy  for  a  breach  of  contract  by  specific  performance  places 
the  parties  so  far  as  possible  in  the  same  position  in  which  they 
would  be  if  the  contract  had  been  exactly  performed ;  it  is  there- 
fore applied  where  practicable,  unless  the  remedy  by  pecuniaiy 
compensation  or  damages  is  adequate  to  the  case.  ^'  The  court 
gives  specific  performance  instead  of  damages  only  when  it  can  by 
that  means  do  more  perfect  aad  complete  justice "  (a).  The 
jurisdiction  of  specific  performance  was  peculiar  to  the  Court  of 
Chancery  until  the  Judicature  Act,  1873,  s.  24,  conferred  the  same 
jurisdiction  upon  all  Divisions  of  the  High  Court,  although  assigned 
to  the  Chancery  Division  of  the  Court  by  sect.  34  of  the  Act. 
And  where  an  action  brought  in  another  Division  of  the  Court 
upon  such  a  contract  involves  a  daim  of  either  party  for  spedfio 
performance  of  the  contract,  the  cause  may  be  transferred  to  the 
Chancery  Division  (6). 

Where  parties  contract  in  express  negative  terms  that  a  certain 
act  shall  not  be  done,  specific  performance  takes  the  form  of  an 


(a)  F^r  our.  JFibon  v.  Northampton  % 
B,  Ry.y  L.  R.  9  Ch.  284 ;  43  L.  J.  C. 
604  ;  Ld.  Bedesdale,  Hametiy,  Tielding, 
2  Scb.  &  L.  653. 


{b)  Ord.  XLIX.  r.  8.  See  Hillman  t. 
Mayhew,  1  Ex.  D.  132 ;  46  L.  J.  Ex. 
334  ;  Holloway  ▼.  Torky  2  Ex.  D.  333 ; 
Storty  Y.  WaddU,  4  Q.  B.  D.  289. 


jURiSDicrrioK  in  specific  pebfobmance. 
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injimotiony  resiarainiiig  the  party  from  doing  the  act  (c).  And  an 
affirmatiye  contract  may  be  of  such  a  kind  that  the  court,  though 
it  cannot  enforce  affirmatively  the  performance  of  the  contract, 
may  restrain  a  breach  by  injunction  (d).  If  there  is  a  clear  breach 
of  contract  in  doing  the  act,  the  court  may  grant  an  injunction, 
without  giving  the  option  of  paying  damages  and  though  the 
damages  are  nominal;  but  unless  there  is  a  right  of  action  the 
court  will  not  enforce  the  contract  indirectly  by  an  injunction  (e). 

Accordingly  the  court  will  enforce  by  injunction  a  covenant  in  Contraots 
a  lease  not  to  carry  on  a  trade  upon  the  demised  premises  (/),  ]J^nnative 
though  the  court  cannot  specifically  enforce  an  affirmative  covenant  t^^  negatiye 
to  carry  on  a  trade  (g) ;  a  covenant  not  to  build  upon  land  (A) ;  a 
covenant  in  a  lease  of  a  theatre  not  to  convert  it  to  any  other 
use  (t) ;  a  covenant  for  the  exclusive  right  of  supplying  beer  to  any 
public-house  erected  upon  land  of  the  covenantor,  by  restraining 
him  from  obtaining  beer  elsewhere  (k) ;  a  contract  to  supply 
material  to  a  manufacturer  and  not  to  supply  similar  material  to 
any  other  manufacturer  (/) ;  a  covenant  by  a  dramatic  author  not 
to  write  for  any  other  theatre  than  that  of  the  covenantee,  though 
the  court  could  not  compel  him  to  write  for  that  theatre  (m) ;  a 
covenant  by  a  dramatic  performer  to  perform  at  a  certain  theatre 
and  not  to  perform  at  any  other  (n).  So  the  engagement  of  an 
agent  to  sell  a  certain  patent  article  upon  stated  terms  was  held  to 
import  an  exclusive  agency ;  and  the  employer  was  restrained  from 
selling  through  another  agent  upon  different  terms  (o).  But  where 
a  manager  of  works  contracted  with  his  employer  '^  to  give  his 
whole  time  to  the  business,"  without  any  express  negative  stipula* 
tion,  it  was  held  that  an  injunction  could  not  be  granted  to  restrain 


(0)  Cairns,  L.  0,,  Doherty  y.  Allman, 
3  Ap.  Ca.  720. 

(d)  ManchMter  Ship  Canal  v.  Matt' 
cheaUr  Racecourse  Co.,  (1901)  2  Ch.  37  ; 
69  L.  J.  C.  468  ;  Met.  Electric  Supply  v. 
Qinder,  (1901)  2  Ch.  799 ;  70  L.  J.  C. 
862. 

(e)  Manners  y.  Johneon,  1  C.  D.  673 ; 
45  L.  J.  C.  404 ;  Lloyd  v.  X.  C.  %  D. 
By,,  2  D.  &  B.  668 ;  84  L.  J.  C.  401 ; 
Krehl  v.  Burrell,  11  C.  D.  146 ;  48  L.  J. 
0.  252 ;  De  Francesco  v.  Bamum,  43  C.  D. 
172  ;  59  L.  J.  C.  161. 

(/)  BramwellY.  Lacey,  10  C.  D.  691  ; 
48  L.  J.  C.  339 ;  ItolU  v.  Miller,  27  C  D. 
71 ;  63  L.  J.  C.  682  ;  Sobson  v.  TuUoeh, 
(1898)  1  Ch.  424  ;  67  L.  J.  C.  205. 


{a)  Hooper  v.  Brodriek,  11  Siin.  47  ;  9 
L.  J.  C.  321. 

(A)  Western  v.  McLermoti,  L.  B.  2  Cb. 
72 ;  36  L.  J.  C.  76 ;  Manners  y.  Johnson, 
supra;  Worsley  y.  Swann,  51  L.  J.  C. 
576. 

{%)  Leader  y.  Moody,  L.  B.  20  Eq.  145 ; 
44  L.  J.  C.  711.  See  Holford  y.  Acton 
Urban  Council,  (1898)  2  Ch.  240 ;  67  L.  J. 
C.  363. 

{k)  Catt  y.  TourU,  L.  B.  4  Ch.  654 ; 
38  L.  J.  C.  665. 

(/)  Donnell  y.  Bennett,  22  C.  D.  835 ; 
52  L.  J.  C.  414. 

Im)  Morris  y.  Colman,  18  Yes.  437. 

(n)  Lumley  y.  Wayner,  1  D.  H.  &  G. 
604  ;  21  L.  J.  C.  898. 

(0)  DietrichecH  t.  CMum,  2  FhilL  62. 
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a  breach  of  the  contract  in  undertaking  other  busdness  ( p).  Upon 
the  above  principle,  though  the  court  cannot  decree  specific  per- 
formance of  the  charter-party  of  a  ship,  it  will  grant  an  injunction 
restraining  the  owner  of  the  ship  from  using  it  for  any  other  pur- 
pose (7).  But  upon  a  contract  for  the  sale  and  delivery  of  goods 
the  court  will  not  interfere  by  injunction  to  restrain  the  seller  from 
otherwise  disposing  of  the  goods,  where  the  breach  of  contract  may 
be  fully  compensated  by  the  market  price  of  the  goods  at  the  time 
of  delivery  (r).  In  all  such  cases  as  above  the  court,  though  unable 
to  give  specific  performance,  requires  complete  performance  by  the 
other  party  as  a  necessary  condition  of  granting  and  continuing  the 
injimction  («). — The  court  formerly  enforced  indirectly  the  affirma- 
tive terms  of  a  contract,  of  which  it  could  not  directly  enforce 
specific  performance,  by  means  of  a  "mandatory  injunction" 
against  the  contrary  state  of  things  (/).  But  according  to  the 
more  modem  practice,  it  is  usual  to  direct  the  act  to  be  done  in 
affirmative  form,  e.g.,  to  order  the  defendant  to  pull  down  buildings 
and  not  merely  to  restrain  him  from  permitting  them  to  remain  on 
the  land(tf). 

Prior  to  the  Judicature  Act,  1873,  the  court  would  put  the 
plaintijBE  to  his  election,  if  he  sued  for  specific  performance  and 
brought  an  action  at  law  for  the  same  matter,  which  remedy  he 
would  pursue  (x) ;  and  in  a  vendor's  action  for  specific  performance 
would  restrain  proceedings  by  the  purchaser  to  recover  the  deposit 
at  law  (t/) .  Under  the  Judicature  Acts,  Ord.  XX.  r.  6,  the  plaintiff 
may  claim  the  relief  either  simply  or  in  the  alternative ;  and  it 
is  not  necessary  to  ask  for  general  or  other  relief,  which  may 
always  be  given  as  the  court  may  think  just  to  the  same  extent 
as  if  it  had  been  asked  for.  Where  a  plaintiff  claims  specific 
performance  with  an  alternative  claim  for  damages,  the  latter 
claim  is  restricted  to  the  case  of  specific  performance  being  an 
inappropriate  remedy,   and  it  cannot  be  used  as  a  substantive 


(p)  Whitwood  Co,  T.  Hardman,  (1891) 
2Ch.  416;  60L.  J.  C.  428. 

{q)  Le  Mattos  v.  Gibson ,  4  D.  &  J. 
276 ;  28  L.  J.  C.  498 ;  Le  Bhneh  y. 
Granger^  35  Beav.  187. 

(r)  tothergill  v.  Hoivltrnd,  L.  R.  17 
Eq.  132  :  43  L.  J.  C.  262.  8ee  Lonmll 
T.  Bennett,  supta;  Keiths  Prottee  ^  Co,  v. 
National  Telephone  Co,,  (1894)  2  Ch.  147  ; 
63  L.  J.  C.  373. 

(»)  Wood,  V.-C,  Sioeker  v.  Wedder^ 
hum,  3  K.  &  J.  406 ;  26  L.  J.  C.  717. 


(0  Lane  v.  Kevodigate,  10  Vee.  192 ; 
Rankin  y.  ffuskieton,  4  Sim.  13 ;  Geukin 
T.  Ball4,  13  C.  D.  324:  Jfatmert  y. 
Johnnon,  1  C.  D.  673  ;  46  L.  J.  C.  404  ; 
Strelley  y.  JPeanon,  16  G.  D.  113;  49 
L.  J.  C.  406. 

{u)  Jnekson  y.  Kormanhg  Briek  Co,, 
(1899)  1  Ch.  438  ;  68  L.  J.  G.  407. 

(x)  See  Fenninge  y.  Humpherg,  4  Beay. 
1 ;  10  L.  J.  C.  261. 

(y)  Beaufort  T.  Glynn,  3  Sm.  &  Q-. 
213 ;  KeU  y.  Nokn,  32  L.  J.  C.  785. 
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cause  of  action  npon  an  essential  faHure  of  the  claim  to  specific     Chip.  n. 
performance  (2).     The  jurisdiction  of  the  court  to  enforce  the        '^'   ' 


specific  performance  of  a  contract  for  an  interest  in  land 
where  possession  has  already  been  given,  but  no  action  can  be 
brought  by  reason  of  the  Statute  of  Frauds,  does  not  enable  the 
court  to  give  damages  as  in  an  action  upon  the  contract,  instead  of 
specific  performance  (a) .  Where  a  plaintiff  has  recovered  liquidated 
damages  as  the  value  of  the  whole  contract,  he  is  precluded  from 
afterwards  applying  for  specific  performance  or  an  injunction 
against  a  further  breach  (6). — But  a  plaintiff  may  claim  damages  Specific 
for  breaches  up  to  the  time  of  action  brought,  together  with  P^^rm»a<» 
specific  performance  in  the  future;  and  a  plaintiff  may  claim  damages, 
specific  performance  of  such  stipulations  of  a  contract  as  admit  of 
that  remedy,  and  at  the  same  time  damages  in  respect  of  such 
stipulations  as  do  not  (c).  Thus  under  a  contract  to  take  a  lease 
for  a  certain  term  at  a  fixed  rent,  and  upon  the  terms  of  the  lessee 
pulling  down  a  house  upon  the  premises  and  building  a  new  one 
upon  the  site,  the  lessor  was  given  specific  performance  as  to  the 
lease,  with  damages  for  not  building  the  house,  as  to  which  the 
court  could  not  give  specific  performance  (d).  In  electing  to  sue 
for  damages  the  plaintiff  converts  his  right  to  performance  of  the 
contract  into  compensation  for  non-performance  ;  and  the  measure 
of  damages  is  not  the  cost  to  the  defendant  of  performance  of  the 
contract,  but  the  value  to  the  plaintiff  if  performed  (e). 

The  jurisdiction  to  give  specific  performance  is  necessarily 
limited  to  what  is  practicable  and  expedient  for  the  court  to  exe- 
cute :  with  contracts  that  result  in  a  mere  debt,  or  money  claim.  Debts  and 
specific  performance  by  payment  of  the  money  is  substantially  the  ^a^. 
same  thing  as  damages  for  the  detention  of  the  money,  the  latter 
being  merely  the  sum  detained ;  and  the  ordinary  remedy  by 
action  for  the  debt  is  sufficient  both  in  law  and  in  equity  (/).  The 
mere  inability  to  enforce  a  debt  at  law,  through  a  defect  in  the 
contract  or  in  the  proof  of  it,  as  the  want  of  written  evidence  where 

(z)  Jlipqrave  v.  Coit,  28  G.  D.  356 ;       10  L.  J.  0.  251. 
54  L.  J.  C.  399.  {d)  SoamesY,  Edge,  Johui.  669;  London 

(a)  Lavery  v.  Purtell,  39  C.  D.  608;       {Corp,)  v.  Southgate,  38  L.  J.  C.  141. 

57  L.  J.  C.  570.  {e)   fTigsell  v.  £iin4  School,  8  Q.  B.  D. 

(b)  SaiHter  v.  Ferguson,  1  Mac.  &  G.       357 ;  51  L.  J.  Q.  B.  330 ;  Re  Chiferiel. 
286  ;  19  L.  J.  C.  170.   See  GmeralAeci-      40  C.  D.  46  ;  58  L.  J.  C.  263. 

defit  Am,  v.  Noel,  (1902)   1  K.  B.  377 ;  (/)  trough  t.  Oddg,  1  Rum.  &  M.  56; 

71  L.  J.  K.  B.  236.  Taml.   215  ;    Crampton  t.    Fama  Ry,, 

(c)  Fenningi  y.  Swnphery,  4  Bear.  1 ;      L.  B.  7  Gh.  662 ;  41  L.  J.  G.  817. 
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required  hy  law,  or  of  a  ooniract  under  seal,  affoids  no  ground  ol 
equity  for  cLaiming  ^ecific  perfoimanoe  (^).  And  where  a  contract 
stipulates  for  tKe  payment  of  liquidated  damages  for  a  certain  act, 
giving  the  party  the  option  of  paying  soch  damages  instead  of 
performance,  the  oooit  has  no  jurisdiction  to  give  specific  perform- 
anee ;  hot  the  court  has  jurisdiction  to  give  specific  performance  of 
contracts  which  are  secured  hy  penalties,  unless  an  option  of  pay- 
ment instead  of  performance  is  given  i/n). — ^Upon  the  same  principle 
upon  a  contract  to  horrow  money,  or  to  lend  money,  the  only  remedy 
is  pecuniary  damages  for  the  loss  of  the  loan  ;  which  are  merely 
nominal,  if  the  loan  can  he  made  elsewhere  (i).  But  the  court  will 
specifically  enforce  an  agreement  to  give  security  for  a  deht ;  as  an 
agreement  to  execute  a  mortgage  deed,  notwithstanding  it  would 
contain  apower  of  sale  that  might  he  exercised  immediately,  and  in 
a  propercase  hy  the  same  decree  to  grant  foreclosure  (Ar).  And  the 
court  will  decree  specific  performance  of  an  agreement  to  grant  an 
annuity,  and  to  charge  it  upon  land,  or  other  specific  pro- 
perty (/). 

'*  A  court  of  equity  decrees  performance  of  a  contract  for  land, 
hecause  damages  at  law,  which  must  he  calculated  upon  the  general 
money  value  of  land,  may  not  he  a  complete  remedy  to  the  pur- 
chaser, to  whom  the  land  may  have  a  peculiar  and  special  value." 
*^  And  although  the  demand  of  the  vendor  he  merely  for  a  sum  of 
money,  it  will  entertain  a  similar  suit  for  him,  upon  the  principle 
that  the  remedies  ought  to  he  mutual"  (m).      The   court  will 
require  a  purchaser  in  possession  hy  an  interlocutory  order  to  pay 
the  purchase-money  into  court,  with  the  option  of  giving   np 
possession  instead  of  paying ;  and  if  he  has  depreciated  the  pro- 
perty so  as  to  diminish  the  security  of  the  vendor,  will  compel  him 
to  pay  the  money  into  court  without  such  option  (n).     Upon  the 
same  principles  specific  performance  applies  to  a  contract  to  grant 
a  lease,  or  to  renew  a  lease,  or  for  the  perpetual  renewal  of  a 


(^)  Kirk  ▼.  Bromley  UmoHy  2  Phil. 
640  ;  17  L.  J.  C.  127  ;  Cramptm  ▼. 
Varna  By.,  supra. 

(h)  See  ante,  p.  774. 

h)  Zarioe  ▼.  Gurety,  L.  B.  6  P.  C. 
346  ;  Weetem  Wagon  Co,  ▼.  JFeel,  (1892) 
1  Ch.  271 ;  61  L.  J.  C.  244 ;  8.  African 
Territories  t.  WaUingUm,  (1898)  A.  C. 
308  ;  67  L.  J.  Q.  B.  470. 

(*)  Aehton  ▼.  Corrigan^  L.  B.  13  Eq. 
76 ;  41  L.  J.  O.  96 ;  Hermann  r.  Hoigee^ 
L.  E.  16  Eq.  18  ;  43  L.  J.  0.  192. 


(/)  Lyde  ▼.  Mytm,  1  M.  &  K.  683  ; 
Welletley  t.  Welfesley,  4  M.  &  Cr.  661  ; 
9  L.  J.  C.  21  ;  Matthews  t.  GoodeUw,  31 
L.  J.  C.  282. 

(m)  Leach,  V.-C,  Adderlty  v.  Dixoit, 
1  8.  &  S.  610;  Eastern  Counties  J?y.  v. 
Matckes,  5  H.  L.  O.  331 ;    24  L.  J.   C. 

601 ;  10  E.  B.  928. 

(n)  Lewis  ▼.  James,  32  C.  D.  326  ;    66 
L.  J.   C.   163 ;    Greenwood  ▼.    I\ 
(1891)  2  Ch.  144  ;  60  L.  J.  C.  351. 
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lease  (o).  A  oovenant  in  a  lease  to  renew  with  the  same  covenants  Chap.  II. 
is  construed  to  be  presumptively  exclusive  of  the  covenant  for  '*"'  ' 
renewal  (p).  The  court  will  order  the  specific  performance  of  an 
agreement  for  a  tenancy  from  year  to  year,  and  perhaps  even  of  a 
shorter  term  {q).  The  court  will  specifically  enforce  a  contract  for 
the  assignment  of  a  lease,  and  will  compel  the  purchaser  to  accept 
an  assignment,  and  to  execute  the  usual  covenant  to  indemnify 
the  vendor  against  the  rent  and  covenants  (r).  A  company  taking 
land  under  the  compulsory  powers  of  the  Lands  Clauses  Act,  after 
notice  given  and  the  price  fixed  according  to  the  Act,  but  not 
before,  is  in  the  same  position  as  a  purchaser  by  contract,  against 
whom  the  vendor  may  claim  specific  performance  upon  the  ordinary 
conditions  («). 

The  Court  of  Chancery  would  not  give  specific  performance  of  a  Sale  of  gooda. 
contract  of  sale  of  goods,  where  the  breach  satisfied  by  damages 
assessed  at  the  market  price  for  which  such  goods  might  be  bought 
or  sold  {t).  And  the  same  rule  applied  to  a  contract  for  the  sale 
of  goods  to  be  delivered  at  future  times  by  instalments,  although 
damages  in  such  cases  must  be  assessed  upon  conjecture  as  to  the 
future  market  price  (w).  Nor  would  the  court  in  such  cases 
restrain  the  seller  by  injunction  from  disposing  of  the  goods  other- 
wise than  according  to  the  contract  (x).  By  sect.  2  of  the  Mer* 
oantile  Law  Amendment  Act,  1856,  in  actions  for  breach  of 
contract  to  deliver  specific  goods,  the  court  had  a  statutory  power 
to  order  execution  for  the  delivery  of  such  goods  without  giving 
the  defendant  the  option  of  retaining  the  same  upon  paying  the 
damages  assessed,  and  this  right  is  now  confirmed  to  the  High 
Court  by  sect.  52  of  the  Sale  of  Goods  Act,  1893  (y).  But  a  sale 
of  goods  may  be  attended  with  exceptional  circumstances,  requiring 
specific  performance  to  render  it  effectual ;  as  where  a  foreigner 
had  contracted  to  seU  a  ship,  which  was  afterwards  brought  into 
an  English  port,  the  court  granted  an  injunction  against  the 
removal  of  the  ship,  in  order  to  prevent  the  contract  from  being 


y 


(0)  Eldon,  L.  0.,  Willan  ▼.  Willan,  16 
Yes.  84. 

(p)  Iggulden  t.  May^  7  East,  239 ;  2 
B.  &  P.  N.  B.  449 ;  Sioinbume  v.  Mil- 
bum,  9  Ap.  Ca.  844 ;  64  L.  J.  Q.  B.  6  ; 
Lewis  Y,  SUphmson,  67  L.  J.  Q.  B.  296. 

{q)  Lever  v.  Koffler,  (1901)  1  Oh.  643 ; 
70  L.  J.  C.  395  ;  Manchester  Brewery  ▼. 
Ooombsy  (1901)  2  Ch.  608  ;  70  L.  J.  0. 
814. 

(r)  Harding  t.  Metrop,  JSg,,  L.  R.  7 


Ch.  164  ;  41  L.  J.  O.  871. 

(*)  Harding  v.  Metrop.  2?y.,  tupra ; 
Re  Figott,  18  C.  D.  160 ;  60  L.  J.  C. 
679. 

(0  Cttddee  ▼.  £uCter,  6  Vin.  Ab.  638  ; 
1  P.  Wma.  670 ;  2  Wh.  &  T.  L.  C.  416. 

(«)  Fothergill  y.  Rowland,  L.  R.  17 
Eq.  132  ;  43  L.  J.  O.  252  ;  Pollard  v. 
Clayton,  1  K.  &  J.  462. 

(x)  Fothergill  t.  Rowland,  tupra, 

(y)  See  Ord.  XLVIII.  r.  1. 
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defeated,  because  the  buyer  oould  not  sue  the  foreign  seller  for 
damages  in  this  country  (s).  TJpon  a  sale  of  goods  of  a  special 
mercantile  value,  as  being  exportable  free  of  duty,  no  other  like 
goods  being  in  the  market  at  the  time,  the  buyer  obtained  an 
injunction  against  a  disposal  of  the  goods  in  breach  of  the  con- 
tract (a).  And  in  the  case  of  an  agent  holding  the  possession  of 
goods  for  a  principal,  the  court  will  restrain  the  improper  disposal 
of  the  goods  and  will  compel  a  specific  delivery  (h). — The  court 
will  also  order  the  specific  delivery  up  of  a  chattel,  the  possession 
of  which  has  a  special  and  peculiar  value  to  the  party  entitled : 
as  a  valuable  picture,  vase,  or  work  of  art  {c) ;  family  pictures 
and  furniture,  and  heirlooms  (d) ;  an  antique  horn  used  as  a 
symbol  of  tenure  of  land  (e) ;  the  tobacco  box  of  a  club  (/) ;  the 
dresses,  decorations,  papers,  and  effects  of  a  Lodge  of  Free- 
masons (</) ;  a  box  of  jewels  (h). 

The  court  will  not  give  specific  performance  of  a  sale  of  govern- 
ment stocks  which  may  be  bought  or  sold  in  the  market,  and  for 
which  the  market  price  is  a  sufficient  remedy  for  buyer  or  seller  (t). 
But  the  court  decreed  the  specific  delivery  of  certificates  of  a  new 
stock  to  the  holder  of  the  scrip  receipts  of  a  subscriber,  which  gave 
the  holder  the  right  to  claim  the  certificates  (A*).  The  court  will 
give  specific  performance  of  a  sale  of  shares  in  a  railway  or  other 
special  undertaking,  as  ''there  is  not  any  analogy  between  a 
quantity  of  three  per  cents,  or  any  other  stock  of  that  description 
(which  is  always  to  be  had  in  the  market),  and  a  certain  number  of 
railway  shares ;  which  shares  are  limited  in  number,  and  are  not 
always  to  be  had  in  the  market "  (/).  And  the  court  has  enforced 
a  sale  of  shares  at  the  suit  of  the  buyer,  though  the  directors  of  the 
oompany  refuse  to  register  him  as  a  shareholder  (m).  An  agree- 
ment to  transfer  shares,  though  for  no  other  consideration  than  the 
acceptance  of  the  shares  with  their  liabilities,  is  sufficient  to  support 


(«)  Mart  V.  Eencigy  L.  R.  8  Ch.  860 ; 
42  L.  J.  C.  467. 

(a)  See  Hughea  ▼.  Graeme^  83  L.  J. 
Q.  B.  335. 

(^  Wood  V.  Roweliffct  3  Hare,  304 ; 
13  L.  J.  C.  293. 

(r)  Someritet  v.  CookMon,  3  P.  "Wms. 
389  ;  2  Wh.  &  T.  L.  C.  466. 

(rf)  Arnndtll  v.  Phippn,  10  Ves.  139  ; 
Maccltafield  t.  DavU,  3  V.  &  B.  16. 

(«)  Puaey  v.  iWy,  1  Vem.  273;  2 
Wh.  &  T.  L.  C.  464. 

(/)  Felk  y.  lUad,  3  Ves.  70. 


(h)  I 

h)  c 

Vin. 


{g)  Lloyd  V.  Zearinffy  6  Ves.  773. 
SavilUr,  Tankred,  1  Ves.  101. 
Cuddee  t.  Itutter,  1  P.  Wms.  670 ; 
5  Vin.  Abr.  638  :  2  Wh.  &  T.  L.  C.  416. 

(k)  Doloret  y.  BothtcMUd,  1  8.  &  S. 
690. 

(1)  Duncfift  y.  Alhreeht,  12  Sim.  189. 

(m)  Poole  y.  Middleton,  29  Beay.  646. 
See  Sairkina  y.  Malthy,  L.  B.  3  Ch. 
1H8;  37  L.  J.  C.  b%:  Ex  p.  P^ney^ 
L.  R  8  Ch.  446 ;  42  L.  J.  C.  183 ;  M$ 
Coalport  China  Co,y  (1895)  2  CSi.  404 ;  94 
L.  J.  C.  710. 
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a  claim  for  speoifio  performanoe  (n).  A  sale  of  sliares  to  be  com-  Chap.  II. 
pleted  at  a  future  day  passes  the  equitable  interest,  with  all  subse-  ^"^'  ' 
quent  profits  and  dividends,  from  the  dat«  of  the  contract  (o). 
And  it  is  no  defence  to  the  claim  for  specific  performance  that  the 
company  has  been  wound  up  since  the  contract  and  before  the  time 
for  completion  (p).  The  court  will  also  enforce  specific  perfor- 
mance of  an  agreement  with  a  company,  made  by  application  and 
allotment,  to  accept  shares  allotted,  and  if  required  by  the  contract 
to  sign  the  articles  of  association  of  the  company  {q). 

The  court  does  not  give  specific  performance  of  contracts  involv-  Contracts  for 
ing  personal  services,  skill,  or  confidence ;  nor  will  the  court  ^J^^. 
restrain  a  party  by  injunction  from  putting  an  end  to  such  con- 
tracts, or  dismissing  an  agent  or  servant  (r).  "  It  is  obvious  that 
if  specific  performance  were  applied  to  ordinary  contracts  for  work 
and  labour,  or  for  hiring  and  service,  it  would  require  a  series  of 
orders  and  a  general  superintendence,  which  could  not  conveniently 
be  undertaken  by  any  court  of  justice ;  and  therefore  contracts  of 
that  sort  have  been  ordinarily  left  to  their  operation  at  law  "  («). 
The  court  has  refused  to  interfere  specifically  with  a  contract  to 
write  reports  of  cases  in  the  law  courts  for  publication  (t) ;  to  carry 
out  articles  of  apprenticeship,  as  to  the  work  of  the  apprentice, 
or  the  instruction  by  the  master  (u) ;  though  where  in  such  cases 
the  party  has  contracted,  expressly  or  impliedly,  not  to  do  anything 
contrary  to  the  stipulated  performance  the  court  may  interfere 
by  injunction  to  restrain  him  (x).  "Where  a  contract  was  made 
for  the  lease  of  a  wharf  upon  the  terms  of  employing  the  lessor  as 
manager  in  the  business,  the  court  refused  to  enforce  the  contract 
specifically  even  as  to  the  lease,  because  it  could  not  enforce  the 
employment  (t/). 

Upon  this  principle  the  court  will  not  in  general  give  specific  Contracts  for 
performance  of  contracts  for  buildings ;  as  a  covenant  to  lay  out  a  oSwr^rioK 


(fi)  CheaU  t.  Kenvcard,  3  D.  &  J.  27  ; 
27  L.  J.  C.  784. 

(o)  Black  y.  ffomfrsham,  4  Ex.  D.  24 ; 
48  Li.  J.  Ek.  79. 

(p)  Paine  ▼.  Sutehinton,  L.  R.  3  Ch. 
388 :  37  L.  J.  C.  486 ;  Cruse  v.  Paine, 
L.  R.  4  Ch.  441 ;  38  L.  J.  C.  225.  See 
Jte  Onward  Building  Hocy  (1891)  2  Q.  B. 
463  ;  60  L.  J.  Q.  B.  762. 

{a)  New  Brunntcick  Bif,  ▼.  'Muggeridge^ 
4  Brew.  686 ;  30  L.  J.  C.  242. 

(fO  PiekeHng  ▼.  Ely,  2  Y .  A  C.  C.  249 ; 
12  L.  J.  C.  401 :  Stacker  ▼.  BroekUbank, 
8  Mao.  &  G.  260;  20  L.  J.  C.  iOl ; 


Chinnock  ▼.  Saineburtf,  30  L.  J.  C.  409  ; 
Byan  y.  Mutual  Ibntine  jits,,  (1893)  1 
Ch.  116;  62L.  J.  C.  262. 

(«)  Selbome,  L.  C,  Wolverhampton  f 
W,  Rtf.  y.  L.  ^  N,  IF.  My.,  L.  R.  16 
£q.  439;  43  L.  J.  C.  133. 

(0  Cfarke  v.  Price,  2  Wilson  C.  C.  157. 

(w)  Webb  V.  England,  29  Beav.  44  ;  30 
L.  J.  C.  222. 

{x)  Lumley  v.  Wagner,  1  D.  M.  &  O. 
604 ;  21  L.  J.  C.  898 ;  Manchester  Hhip 
Canal  Y.  Manchester  Paceeourse  Cb.,  (1901) 
2  Ch.  37 ;  70  L.  J.  C.  468. 

(y)  Ogden  v.  PoteUk,  32  L.  J.  C.  78. 
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Pabt  V.  certain  sum  in  buildings  of  a  certain  value  (s).  But  upon  a  oon- 
tract  to  build  a  house  and  accept  a  lease  of  the  premises,  the  court 
may  grant  specific  performance  of  the  contract  as  to  the  lease, 
with  damages  under  Lord  Cairns'  Act  (21  &  22  Vict.  c.  27)  for 
not  building  the  house  {a).  And  the  court  will  decree  the  execu- 
tion of  a  lease  with  covenants  to  build  according  to  an  agreement 
to  that  effect,  in  order  to  secure  to  the  lessor  the  remedy  upon  the 
covenants  (6).  The  court  will  not  enforce  specifically  a  contract 
for  the  construction  of  a  railway  either  against  or  at  the  suit  of 
the  railway  company  {c) ;  nor  a  contract  to  work  a  railway  and 
keep  the  engines  and  rolling  stock  in  repair  {d)  ;  nor  a  right, 
whether  derived  from  a  contract  or  statute,  to  use  the  lines  of  a 
railway  company  for  other  traffic  than  that  of  the  company  {e). 
The  court  will  not  give  specific  performance  of  a  covenant  to  work 
mines  and  minerals,  because  it  would  involve  the  direction  and 
management  of  the  working  by  the  court  (/) ;  and  for  the  same 
reason  the  court  will  not  grant  an  injunction  against  working  con- 
trary to  such  covenant  (g).  And  the  court  will  not  enforce  speci- 
fically the  afiirmative  covenants  in  a  farming  lease  as  to  repairs, 
fences,  and  cultivation  of  the  land  (A).  Upon  like  principles  the 
coiKt  refused  to  decree  specific  performance  of  a  charterparty,  in- 
volving the  choice  of  the  crew  and  the  repairing  of  the  ship  to 
make  it  seaworthy  (/). — But  the  court  will  grant  specific  perform- 
ance of  a  defined  work  for  the  benefit  of  another  where  the  defendant 
has  obtained  possession  of  land  on  the  footing  of  the  agreement,  and 
damages  are  not  an  adequate  compensation ;  as  an  agreement  to 
build  houses  in  accordance  with  plans  submitted  and  agreed  to 
by  the  parties  (k) ;  or  an  archway  under  a  railway  agreed  to  be 


(s\  Brace  v.  JFehnert,  26  Beay.  348 ; 
27  L.  J.  0.  672. 

(a)  Soame$  v.  Edge^  Johns.  669 ;  London 
{Corp,)  V.  Southgate,  38  L.  J.  0.  141. 

(h)  Kay  v.  Johnson,  2  H.  &  M.  118 ; 
London  {Corp,)  v.  Southgate,  supra; 
Oxford  V.  Frovand,  L.  R.  2  P.  0.  136. 

{c)  South  WaUt  Ry,  y,  Wythet,  6  D. 
M.  &  G.  880 ;  24  L.  J.  C.  87  ;  Peto  v, 
Brighton  ^  Tunhridge  My,,  1  H.  &  M. 
468  ;  32  L.  J.  C.  677. 

(rf)  Johnson  v.  Shretcsbury  Ry.,  3  D. 
M.  &G.  914;  22L.  J.  C.  921. 

U)  Powell  Coal  Co,  v.  Taff  VaU  By., 
L.  R.  9  Ch.  331 ;  43  L.  J.  0.  676 ; 
Blaekett  r.  Bates,  L.  B.  1  Ch.  117;  35 
L.  J.  C.  324.    See  Woodruff  t.  Brecon  ^ 


Merthyr  By.,  28  C.  D.  190  ;  64  L.  J.  C. 
620. 

(/)  WheatUy  y.  Westminster  Coal  Co,, 
L.  R.  9  Eq.  638  ;  39  L.  J.  C.  175. 

ijg)  Abinger  v.  Ashton,  L.  R.  17  Eq. 
358.  See  Booth  v.  Pollard,  4  T.  &  C. 
Ex.  61 ;  Strelley  y.  Pearson,  16  0.  D, 
113;  49L.  J.  0.  406. 

(A)  Bayner  y.  Stone,  2  Eden,  128; 
Drury  y.  Molins,  6  Ves.  328 ;  Phipps  y. 
Jackson,  66  L.  J.  C.  650.  See  Meux  y. 
Cbblcy,  (1892)  2  Ch.  253  ;  61  L.  J.  C. 
449. 

(i)  J)e  Mattos  y.  Gibson,  4  D.  &  J. 
276 ;  28  L.  J.  C.  498. 

{k)  Wolverhampton  Corp,  y.  Emmons, 
(1901)  1  K.  B.  616 ;  70  L.  J.  K,  B. 
429. 
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made  by  the  railway  company  for  the  accommodation  of  the  owner 
of  the  adjacent  land  (/)  ;  and  the  roads,  bridges,  sidings,  and  other 
easements  stipulated  for  by  the  owners  of  land  taken  by  a  railway 
company  (w) ;  and  the  building  of  a  station  upon  the  land ;  but 
in  a  case  where  the  railway  company  built  the  station  near  instead 
of  on  the  spot  stipulated,  the  court  gave  damages  instead  of  specific 
performance  (w).  Upon  this  principle  the  court  decreed  that  the 
elevation  of  a  house  should  be  altered  to  correspond  with  the  ad- 
joining houses  according  to  the  covenant  of  the  lessee  to  that 
effect  (o).  And  the  court  entertained  a  suit  against  a  borough 
corporation  for  the  specific  performance  of  a  covenant-  to  build  a 
market  place  upon  land  which  they  had  purchased  upon  that  con- 
dition (j!?). 

Upon  the  above  principles  the  court  does  not  specifically  Contracts  to 
enforce  covenants  to  repair  (q).  A  covenant  in  a  lease  with  "^P*""* 
a  licence  to  dig  gravel  to  make  good  the  land  at  the  end  of 
the  lease  was  held  to  be  a  case,  not  for  specific  performance, 
but  for  damages  measured  by  the  sum  it  would  cost  to  restore 
the  land(r).  But  the  court  will  give  specific  performance 
of  an  agreement  to  execute  a  lease  with  a  covenant  to  repair,  in 
order  to  give  the  remedy  upon  the  covenant  («).  And  where  the 
repairs  were  incidental  and  necessary  to  the  enjoyment  of  a  right 
of  the  plaintiflE  which  was  the  subject  of  a  distinct  covenant,  as  the 
repair  of  a  canal  from  which  the  defendant  had  covenanted  to 
supply  the  plaintiff  with  water,  the  court  granted  a  mandatory 
in j  auction  against  preventing  the  flow  of  water  by  the  continuance 
of  the  non-repair  of  the  canal  {t). 

A  contract  for  the  sale  of  the  goodwill  of  a  business  or  trade.  Sale  of 
consisting  in  serving  clients  or  customers  who  are  free  to  deal  with  ^^ggg,  ° 
whom  they  please,  is  not  a  matter  which  the  court  can  specifically 
enforce  {u) ;  as  the  business  of  a  solicitor  (x),  or  that  of  a  medical 


(Z)  Storer  v.  O.  W.  i?y.,  2  Y.  &  C.  C. 
48  ;  12  L..J.  C.  66. 

(m)  Raphael  v.  Thatnu  Valley  Hy.f 
L.  K.  2  Ch.  147 ;  36  L.  J.  C.  209  ; 
Sanderson  v.  Cockermouth  Ry,,  11  Bear. 
497  ;  a£Bniied,  19  L.  J.  C.  503 ;  WiUon 
T.  Fumest  Ry,,  L.  B.  9  Eq.  28 ;  39 
L.  J.  C.  19 ;  Greene  y.  West  Cheshire 
Ry,,  L.  R.  13  Eq.  44  ;  41  L.  J.  C.  17. 

(«)  Hood  Y.  N.  E,  Ry,,  L.  R.  6  Ch. 
625  ;  Wilstm  v.  Northampton  Ry.y  L.  R. 
9  Ch.  279  ;  43  L.  J.  C.  503. 

(o)  Manners  v.  Johnson,  1  C.  D.  673 ; 
46  li.  J.  C.  404. 

L. 


!i 


p)  Price  Y,  Femanee,  4  Hare,  606. 

[q)  Raynor  t.  Stone,  2  Eden,  128; 
Norris  v.  Jackson,  1  J.  &  H.  319. 

(r)  Flint  v.  Brandon,  8  Ves.  159.  See 
Whitham  y.  Kershaw,  16  Q.  B.  D.  613. 

(«)  Faxton  y.  Newton,  2  Sm.  &  Q-. 
437. 

{t)  Lane  y.  NewdiyaU,  10  Yes.  192; 
ante,  p.  794. 

(a)  Baxter  v.  Connolly,  I  Jao.  &  W. 
676.  See  Johnson  y.  Helleley,  2  De  Q-.  J. 
&  S.  446  ;  34  L.  J.  C.  179. 

(x)  Bozon  y.  Farlow,  I  Mer.  469  ; 
Arundell  y.  BeU,  62  L.  J.  C.  637. 
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practitioner  (y).  But  where  the  goodwill  of  a  business  is  annexed 
to  the  premises  upon  which  it  is  carried  on,  by  reason  of  the  position 
or  habit  of  frequenting  the  premises,  a  sale  or  lease  of  the  premises 
with  the  goodwiU  annexed  is  a  fit  subject  for  specific  perform- 
ance (s) ;  and  a  mortgage  of  business  premises  carries  with  it  the 
goodwill  which  is  annexed  to  the  use  of  the  premises,  as  against 
other  creditors  of  the  mortgagor  (a) ,  but  not  the  goodwill  which  is  due 
to  the  name  and  the  personal  skill  of  the  mortgagor  or  occupier  (4). 
By  special  agreement  between  landlord  and  tenant  the  goodwill 
annexed  to  premises  may  be  valued  separately  as  the  property  of 
the  tenant,  and  secured  to  him  on  quittiDg  the  premises  {c). — 
Where  the  sale  of  a  goodwill  is  secured  by  a  covenant  of  the  seller 
against  carrying  on  the  same  business  or  any  like  business,  the 
court  wUl,  as  before  stated,  interfere  by  injunction  to  restrain  a 
breach  of  the  covenant  (d).  And  without  such  covenant  the  court 
wiU  restrain  the  seller  from  carrying  on  any  business  with  the 
representation  that  it  is  the  same  as  that  sold,  or  soliciting  the 
custom  of  former  customers  (e).  And  where  the  goodwill  consists 
in  a  trade  secret,  the  court  will  restrain  the  seller  from  disclosing  or 
using  it  (/).  But  in  the  absence  of  express  covenant  restraining 
the  seller,  there  is  no  implied  undertaking  on  his  part  not  to  carry 
on  a  similar  business  or  deal  with  the  customers,  provided  he  does 
not  represent  that  he  is  continuing  to  carry  on  the  business  sold  (g). 
The  sale  of  goodwill  cairies  the  name  of  the  business  in  order  to  show 
its  identity ;  but  subject  to  the  condition  of  not  exposing  the  seller  to 
any  liability  by  the  use  of  the  name  (A). — ^A  covenant  by  the  pur- 
chasers of  building  land  that  the  vendor  should  have  the  exclusive 
right  of  supplying  beer  to  every  public-house  built  on  the  premises 
was  enforced  by  an  injunction  against  a  breach  (t).     But  under  a 


(y)  Jessel,  M.  B.,  Mat/  v.  Thomson,  20 
CD.  716;  61  L.J.  C.  917. 

(«)  Kindereley,  V.-0.,i>flr^y  V.  Whit- 
aker,  4  Drewry,  139. 

(a)  Chissum  r.  DeweSy  6  Buss.  29  ;  Fil$ 
V.  File,  3  C.  D.  36  ;  45  L.  J.  C.  841  ; 
County  of  Gloucester  Bk,  v.  Rudry  Mer^ 
thyr  Colliery,  (1896)  1  Ch.  629 ;  64  L.  J. 
C.  651.  See  Re  Bennett,  (1899)  1  Ch. 
316  ;  68  L.  J.  C.  104. 

{b)  Cooper  V.  Metrop.  Bd,,  25  C.  D. 
479  ;  63  L.  J.  C.  109  ;  Whitley  ▼. 
Challis,  (1892)  1  Ch.  64  ;  61  L.  J.  C. 
307. 

{c)  Llewellyn  v.  Ruthtrford,  L.  R.  10 
C.  P.  466;  44  L.J.  C.  P.  281. 

{d)  See  anU,  p.  792. 

(e)  OruUwell   v.  Lye,   17  Ves.    346  ; 


Churton  T.  Douglas,  Johna.  174 ;  28  L.  J. 
C.  841  ;  Labouchere  v.  Dawson,  L.  B.  13 
Eq.  322  ;  41  L.  J.  C.  427 ;  Tr^o  t. 
Hunt,  (1896)  A.  C.  7  ;  66  L.  J.  C.  1 ; 
Jennings  y.  Jennings,  (1898)  1  Ch.  378 ; 
67  L.  J.  C.  190. 

(/)  Bryson  y.  WhiUhead,  1  8.  &  8. 
74.  See  Morrison  ▼.  Moat,  9  Hare,  241 ; 
21  L.  J.  C.  248 ;  ffagg  y.  Darley,  47 
L.  J.  C.  667. 

{g)  Leggott  y.  Barrett,  16  C.  J>.  306 ; 
61  L.  J.  C.  90. 

(A)  Levy  y.  Walker,  10  C.  D.  436  ;  48 
L.  J.  C.  273  ;  Thynne  y.  Shore,  45  C.  D. 
677  ;  69  L.  J.  C.  609.  See  Gray  y. 
Smith,  43  C.  D.  208  ;  69  L.  J.  C.  146. 

(t)  Catt  y.  TourU,  L.  B.  4  Ch.  664 ; 
38  L.  J.  C.  666. 
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oovenant  not  to  sell  the  water  from  a  well  to  the  injury  of  oertain 
waterworks,  the  court  refused  to  interfere,  on  the  ground  that  it  would 
be  necessary  to  inquire  on  every  occasion  of  selling,  whether  it  was 
done  with  or  without  injury  (A).  Where  several  persons  in  the 
same  trade  combined  to  tender  for  a  public  contract  under  an 
agreement  between  themselves  to  supply  the  goods  in  equal  shares, 
and  one  of  them  tendered  separately  in  breach  of  the  agreement 
and  obtained  the  contract,  the  court  granted  an  injunction  against 
his  carrying  it  out  (/). 

The  court  will  not  specifically  enforce  a  contract  to  enter  into  Contraota  of 
and  carry  on  a  partnership  (w) .  But  during  a  partnership  the  ^^^^  ^^' 
court  can  restrain  by  injunction  a  breach  of  the  partnership 
articles  (n) ;  and  can  restrain  a  partner  acting  for  and  on  the  credit 
of  the  firm  beyond  the  scope  of  the  articles  (o).  The  court  can  also 
specifically  enforce  articles  of  the  partnership  which  admit  of  that 
remedy,  as  the  sale  of  a  share  in  the  partnership  according  to  a 
provision  in  the  articles  {p).  The  court  will  specifically  enforce 
the  execution  of  an  instrument  containing  articles  of  partnership 
agreed  upon  by  the  parties ;  provided  they  are  sufficiently  certain 
as  to  time,  place,  and  mode  of  operation  (q).  But  the  court  will 
not  enforce  execution  of  an  agreement  for  a  partnership  for  an 
indefinite  time  or  partnership  at  will,  which  either  party  might 
dissolve  immediately  (r).  A  company  differs  from  a  partnership  in 
the  shareholder  not  being  able  to  withdraw  without  procuring 
another  to  take  his  shares,  and  therefore  he  may  be  specifically 
compelled  to  take  the  shares  allotted  to  him  («). 

.  A  sale  or  assignment  for  valuable  consideration  of  property  to  be  Sale  of  after- 
thereafter  acquired  is  valid  as  a  contract,  for  breach  of  which  there  ^pertj. 
is  a  remedy  in  damages  (t) ;  and  when  the  property  described  is 
acquired  the  remedy  of  specific  performance  becomes  applicable,  if 
the  subject  of  contract  admits  of  it ;  and  the  contract  then  operates 
upon  the  property  by  transferring  the  beneficial  interest  to  the 
assignee  or  purchaser  (u).     The  property  intended  must  be  suffi- 


.  (it)  Collins  y.  Plumb,  16  Yes.  454. 

(/)  JoM$.y,  Northf  L.  B.  19  Eq.  426 ; 
44  L.  J.  0.  388. 

.(m)  Seott  v.  JUymeHt,  L.  B.   7  Eq. 
112;  SSL.  J.  C.  48. 

(fi)   ^0^91^  V.  TrUt,  46  L.  J.  C.  412. 

(o)  ClemetU*  ▼,  Jforrit,  8  C.  D.  129 ; 
47  L..  J.  C.  646. 

{p)  Komfray  ▼.  Fotherffill,  L.  B.  1 
Eq.  667.  See  jOmt  t.  Harris,  T.  ft  R. 
496. 


{q)  England  r.  Curling,  8  Bear.  129. 
S^  ^wns  r.  Collins,  6  Mare,  418. 

(r)  fferey  r.  Birch,  9  Yes.  367.    See 
Syers  ▼.  8yers,  1  Ap.  Ca.  174. 

(»)  New  Brunswick  By,  r.Muggeridgs, 
4  Drew.  686  ;  30  L.  J.  C.  242. 

{i)  CoUyer  ▼.  Isaacs,  19  C.  D.  342 ;  61 
L.  J.  C.  14. 

(m)  Holroyd  v.  Marshall,  10  H.  L.  C. 
191 ;  33.L.  J.  C.  193 ;  11  E.  B.  999. 
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oiently  described  in  the  instrument  of  contract  for  the  court  to  be 
able  to  identify  and  transfer  it  when  it  comes  into  existence :  as  all 
the  machinery  to  be  placed  in  a  mill  or  factory  (x) ;  all  the  fixtures, 
furniture,  and  goods,  or  all  the  stock  in  trade,  to  be  brought  on 
certain  premises  (t/) ;  all  future  book  debts  of  a  trader,  though  not 
limited  to  a  particular  business  (z) ;  all  the  future  crops  on  a 
farm  (a) ;  aU  money  that  may  be  acquired  under  a  will  or  as  next 
of  kin  of  a  certain  person  (&).  An  assignment  of  after- acquired 
property  is  divisible,  and  may  be  enforced  as  to  such  property  as 
becomes  ascertained,  though  remaining  indefinite  as  to  the 
residue  (c) ;  and  an  assignment  of  the  whole  future  property  of 
a  -peiBonpfnmd  facte  attaches  on  capital  and  not  on  income,  and  will 
be  specifically  enforced  to  that  extent  (c?).  The  interest  of  the 
assignee  is  equitable  only,  until  a  legal  transfer  is  made ;  and  con- 
sequently an  intermediate  sale  or  pledge  to  another  person  accom- 
panied with  possession  taken,  without  notice  of  the  assignment, 
has  priority  over  it  (e),  A  bill  of  sale  of  after-acquired  property 
is  void,  except  as  against  the  grantor  (/). 

The  court  can  give  specific  performance  against  a  party  within 
the  jurisdiction,  though  the  subject  of  the  contract  is  without  the 
jurisdiction  of  the  court.  Thus  the  court  decreed  a  party  to  per- 
form a  contract  to  set  out  a  boundary  between  two  properties 
abroad  according  to  a  line  agreed  upon  (^).  Upon  the  same 
principle  the  court  will  decree  against  a  mortgagor  the  foreclosure 
of  a  mortgage  of  immovable  property  situated  abroad  (h).  And 
the  court  will  grant  an  injunction  to  restrain  a  party  from  suing 
abroad  in  breach  of  a  contract.  *^  The  jurisdiction  is  grounded, 
like  all  other  jurisdiction  of  the  court,  not  upon  any  pretension  to 
the  exercise  of  judicial  and  administrative  rights  abroad,  but  on 


(x)  Sohroifd  ▼.  Marthall,  ntpra  ; 
Leatham  t.  Amor,  47  L.  J.  Q.  B.  681. 

(y)  CoUffer  T.  Itaaetf  tupra  ;  Lazarus  r, 
Andrads,  6  0.  P.  D.  318 ;  49  L.  J.  C.  P. 

847. 

(s)  l^iby  ▼.  Of,  Receiver^  13  Ap.  Ca. 

623  ;  68  L.  J.  Q.  B.  76. 

(a)  ClemmU  t.  Matthew,  11  Q.  B.  D. 
808 ;  62  L.  J.  Q.  B.  772. 

(h)  JU  Clarke,  86  G.  D.  348;  66 
L.  J.  C.  981.  See  J2«  Crawhay,  (1891) 
3  Gh.  176. 

(c)  Be  Twrean,  40  C.  D.  6 ;  68  L.  J.  C. 
101. 

Id)  Ltwit  ▼.  Mttdoekt,  8  VeB.  160 ;  17 
Yes.  48.  See  Bm  Twrcan,  wpra;  Be 
Bmdy,  (1896)  1  Gh.  109 ;  64  L.  J.  G. 


170;  rtnlay  ▼.  Darling,  (1897)  1  Gh. 
719 ;  66  L.  J.  C.  348. 

{e)  Clements  v.  Matthews,  supra  ;  Joseph 
T.  Lyons,  16  Q.  B.  D.  280;  64  L.  J. 
Q.  B.  1 ;  Hallas  y.  Bobinson,  16  Q.  B.  D. 
288 ;  64  L.  J.  Q.  B.  364. 

(/)  Bills  of  Sale  Act,  1882,  a.  6; 
Thomas  t.  KeUy,  13  Ap.  Ga.  606;  68 
L.  J.  Q.  B.  66.  See  iieed  t.  Bradley, 
(1894)  1  Q.  B.  319 ;  63  L.  J.  Q.  B.  387. 

(^)  Penn  v.  Baltimore,  2  Vem.  444 ;  1 
Wh.  &  T.  L.  C.  766.  See  Be  Hawthorne, 
23  C.  D.  743 ;  62  L.  J.  G.  760 ;  Boehe- 
foueauldY.  Boustead,  (1898)  1  Gh.  660; 
67  L.  J.  G.  427. 

(A)  Fagst  t.  Ede,  L.  B.  18  £q.  118 ; 
43  L.  J.  G.  671. 
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the  oiroiimstanoe  of  the  person  of  the  party  on  whom  the  order  is     Chap.  II. 
made  being  within  the  power  of  the  court"  (t).      The  same  juris-        ^^'  ' 
diction  in  personam  to  compel  performance  of  a  contract  concerning 
property  without  the  jurisdiction  may  be  exercised  by  the  Palatine 
Court  of  Lancaster  (k). 

(i)  lifrtarlinffion  ▼.  ^ow%,  3  M.  &  K.  {k)  JRe  LongdendaU  Cotton  Co,^  8  C.  D. 

104.  160 ;  48  L.  J.  C.  64. 
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sbot.  n.— application  of  specific  performance. 

PAQB 

Discretion  of  oonrt  in  specific  performance 806 

Grounds  for  refusing  specific  performance : — 

Want  of  jurisdiction  ag^ainst  the  plaintiff. 807 

Incapacity  of  plaintiff — bankruptcy  and  insolvency — breach  of 
trust 808 

Default  of  plaintiff  in  performance — default  in  collateral  agree- 
ment or  representation 809 

Incapacity  of  defendant   811 

Hardship  on  defendant — performance  causing  forf eiture^defect 
and  inadequacy  of  consideration 812 

Uncertainty   of   contract  —  contract   with    terms   subject    to 
reference — contract  of  which  performance  useless 814 

Specific  performance  with  compensation— compensation  for  delay  815 

Performance  with  compensation  against  purchaser— defect  in  sub- 
ject of  sale — defect  in  tenure — charges  and  incumbrances — 
defect  known  to  purchaser  816 

Compensation  against  vendor — defect  in  subject  of  sale — defect  in 
interest  of  vendor 819 

Specific  performance  with  indemnity. 821 

Discretion  of       The  application  of  specific  performance  instead  of  compensation 
^^^  in  damages  is  in  the  discretion  of  the  court  (a).    But  the  discretion 

performaaoe.  is  governed  by  rules  and  principles,  according  to  which  specific  per- 
formance, in  a  case  within  the  jurisdiction  of  the  court,  becomes  as 
much  a  matter  of  course  as  a  judgment  for  damages.  Hence  in 
treating  of  the  discretion  of  the  court  it  is  sufficient  to  consider  the 
grounds  for  refusing  specific  performance ;  and  it  is  necessary  here 
to  consider  such  grounds  only  as  affect  the  specific  remedy,  ex- 
clusively of  the  grounds,  hereinbefore  treated,  which  affect  the 
validity  of  the  contract,  and  admit  no  discretion  as  to  remedy. 
"In  all  cases  where  a  court  of  equity  has  jurisdiction  to  enforce  the 
specific  performance  of  contracts,  and  persons  voluntarily,  without 
any  fraud,  accident  or  mistake,  enter  into  contracts,  the  jurisdiction 
should  be  exercised"  (J). 

(a)  Scott  ▼.  Alvaree,  (1895)  I  Ch.  696;       L.  B.  9  Ch.  467  ;  43  L.  J.  C.  488.    See 
64  L.  J.  C.  376.  Sexier  v.  I^rw,  (1901)  1  Ch«  341 ;  69 

{b)  Jessel,  H.  B.,  Leeeh  ▼.  Sehiceder,      L.  J.  C.  146. 
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"  The  court  does  not  give  relief  to  a  plaintiff,  although  he  he     Ohap.  n. 
otherwise  entitled  to  it,  unless  he  will,  on  his  part,  do  all  that  the 


defendant  may  he  entitled  to  ask  from  him  ;  and  if  that  which  the  ^^J^*.!^ 
defendant  is  entitled  to,  be  somethiiig  which  the  court  cannot  give  ^^q^.  ^f 
him,  it  has  been  the  generally  imderstood  rule,  that  that  is  a  case  jurifldiction 
in  which  the  court  will  not  interfere"  (c).  Thus  under  an  agree-  plaintiff, 
ment  for  the  lease  of  a  wharf  and  for  the  employment  of  the  lessor 
as  manager  during  the  lease,  the  court  refused  specific  performance 
to  the  lessee  upon  the  ground  that  it  could  not  enforce  the  personal 
engagement  against  him  {d).  If  it  was  the  intention  that  perform- 
ance on  the  part  of  the  plaintifi  should  rest  in  contract  only,  specific 
performance  may  be  decreed;  because  the  court  can  compel  the 
plaintiff  to  execute  a  deed  with  the  stipulated  covenants,  though 
they  may  be  such  as  not  to  admit  of  a  decree  for  specific  perform- 
ance (e).  But  if  the  defendant  has  stipulated  for  actual  perform- 
ance by  the  plaintiff,  the  court  will  not  compel  him  to  be  satisfied 
with  the  mere  security  of  a  covenant  (/). — ^If  everything  has  been 
done  on  the  part  of  the  plaintiff  and  it  only  remains  for  the  defen- 
dant to  perform  his  part,  specific  performance  may  be  decreed, 
although  the  contract  was  originally,  on  the  part  of  the  plaintiff, 
beyond  the  jurisdiction  of  the  court,  unless  the  contract  is  tainted 
with  illegality  {g).  Accordingly,  under  an  agreement  for  the 
building  of  houses  on  several  plots  of  groimd  and  for  granting 
separate  leases  of  the  plots  as  soon  as  the  houses  should  be  finished, 
it  was  held  that  though  the  court  could  not  specifically  enforce 
the  contract  for  building,  yet  after  the  houses  were  finished  the 
leases  must  be  granted ;  and  that  the  agreement  could  be  construed 
divisibly,  so  that  the  building  of  all  the  houses  was  not  a  condition 
necessary  to  obtain  the  lease  of  each  plot  (A).  So  although  the 
court  will  not  grant  specific  performance  of  contracts  to  lend 
money,  where  the  money  has  been  in  fact  advanced,  the  borrower 
will  be  compelled  to  give  the  security  which  he  may  have  pro- 
mised (*)•     Upon  a  like  principle  a  defendant  charged  upon  a 


(<?)  "Wigram,  V.-C,  Waring  v.  Man^ 
ehesler,  S.  ^  L,  Ry.,  7  Hare,  492 ;  18 
L.  J,  C.  450. 

(d)  Ogden  v.  Fossieh,  32  L.  J.  C.  73. 

(d)  Wihon  T;  West  Hartlepool  Hg,,  2 
D.  J.  &  S.  476  ;  34  L.  J.  C.  241 ;  Onions 
y.  Cohen,  2  H.  &  M.  364 ;  34  L.  J.  0. 
339. 

(/)  Stoeker  v.  WedderhtrUy  3  K.  &  J. 
893;  26L.  J.  C.  713. 


iff)  Cottenbam,  L.  C,  Dietrieheen  ▼. 
Cabbum,  2  Phill.  67  ;  Hope  y.  Hope,  8 
D.  M.  &  O.  731 ;  26  L.  J.  C.  417. 

(A)  Wilkinson  y.  Clements,  L.  R.  8 
Ch.  96;  42  L.  J.  C.  38;  Zotcther  y. 
Heaver,  41  C.  D.  248 ;  68  L.  J.  0.  482. 

(t)  Ashton  y.  Corrigan,  L.  R.  13  Eq. 
76  ;  41  L.  J.  C.  96;  Hermanns.  Hodges, 
L.  R.  16  Eq.  18  ;  43  L.  J.  C.  192. 


808  SPECIFIC  PEEFORMANCE. 

Past  V.  contract  within  the  Statute  of  Frauds  which  he  has  duly  signed, 
cannot  object  the  want  of  mutuality  of  remedy  for  want  of  the 
signature  of  the  plaintiff ;  because  the  plaintiff  admits  the  contract 
by  suing  on  it  and  is  bound  to  perform  it  as  a  condition  of  obtain* 
Conditions  of  ing  specific  performance  (y). — The  same  principle  is  applied  in 
injunction.  granting  an  injunction  against  a  breach  of  a  negative  contract. 
"  Where  a  party  seeks  such  an  injunction  the  terms  on  which  it  is 
granted  are,  his  acting  up  to  the  agreement  in  all  respects  on  his 
part ;  the  moment  he  fails  on  his  part  to  perform  any  of  the  acts 
which  he  has  stipulated  to  do,  the  injunction  is  dissolved,  and  the 
parties  are  in  statu  quo  "  (k).  If  the  circumstances  of  the  case  are 
such  that  the  party  would  not  be  restored  to  his  original  condition 
by  the  removal  of  the  injunction,  the  ordinary  rule  applies,  and  the 
court  will  not  grant  it  to  a  plaintiff  who  cannot  be  compelled  to 
specific  performance  on  his  part  (/). 

Inoapaoitj  of  ^^  court  wiU  not  execute  a  contract  in  favour  of  a  plaintiff 
plaintiff.  ^}^Q  ig  incapable  or  disqualified  to  perform  it  on  his  part,  as  in  the 
case  of  a  bankrupt ;  and  an  act  of  bankruptcy  available  for  a 
petition  is  a  valid  objection  to  a  suit  for  specific  performance,  either 
by  a  vendor  or  a  purchaser  (w).  Insolvency  is  a  sufficient  objec- 
tion to  the  specific  performance  of  an  agreement  to  grant  a  lease, 
which  involves  personal  liabilities  and  covenants  on  the  part  of  the 
lessee ;  and  it  is  not  essential  that  the  party  should  have  become 
insolvent  in  a  statutory  sense,  or  should  have  conveyed  all  his  pro- 
perty to  his  creditors,  if  there  is  such  proof  of  general  insolvency  as 
the  court  can  act  upon  (n).  But  a  solvent  assignee  of  a  contract 
for  a  lease  may  have  specific  performance,  though  the  original 
contracting  party  has  become  insolvent,  provided  the  contract  was 
not  entered  into  upon  considerations  personal  to  the  original  in- 
tended lessee  (o).  Upon  this  principle  a  vendor  who  became 
incapable  of  making  a  good  title  by  the  accidental  destruction  of 
the  title  deeds,  of  which  he  was  unable  to  prove  the  execution  and 


(J)  Plumer,  M.  R.,  Martin  r.  Mil-  Franklin   v.   lord   Brownlow,   14    Ves. 

eheil,  2  J.  &  W.  426  ;  ant«,  p.  184.  550. 

(k)  Wood,  V.-C,  Stacker  v.   Wedder-  W  Price  r,  4»*^ton,  1  Y.  &  CoL  Ex. 

bttm,  3  K.  &  J.  405  ;   26  L.  J.  C.  717 ;  f  ^^  J  *  ^-J-  E*;  ^q-  3  ;  IfeaU  ▼.  Mae^ 

we  ante,  ^.  792.  *T!'»i  ^?®°' *!*•,     ,   ^r    ^  ^   .«, 

1  ^  f  V  \dy^tl  *T  ^'"^7^'  ^"  2  L.^  J.  C.  83  ;   Margin  y.  Ithodes,  1  U. 

1  H.  &  M.  468  ,  32  L.  J.  C.  677.  ^  g-  ^3^ .   jjuekland  v.  FapiUon,  L.  B. 

{m)  iQwee   ▼.    Lush,   14    Vee.    547;  2  Ch.  67  ;  36  L.  J.  C.  81. 
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oontentsy  was  refused  specific  performance  (/>). — Upon  the  same     Chap.  n. 
principle  trustees  cannot  have  specific  performance  of  a  contract 


which  they  could  not  execute  on  their  part  without  a  hreach  of  ^^^  ^f  "^ 
trust;  as  where  trustees  of  two  distinct  properties,  held  upon  trust. 
different  trusts,  contracted  to  unite  them  in  one  lease,  the  court 
refused  to  compel  the  lessee  to  take  such  a  lease,  because  the  lessors 
were  disqualified  to  grant  it(g).  So  trustees  cannot  enforce  a 
contract  to  take  a  lease  which  is  in  excess  of  their  power  of  leasing ; 
unless  the  lessee  will  accept  it  to  the  extent  of  the  power  (r). 


The  court  refuses  specific  performance  to  a  plaintiff  who  has  ^®?*'^*  9^ 
made  material  default  in  perf onnanoe  on  his  part  {s) :  as  in  the  case  ?^^ce. 
of  a  plaintiff  claiming  the  execution  of  a  lease  to  himself,  after 
haying  committed  breaches  of  covenants  and  conditions  which 
would  be  ground  of  forfeiture  of  the  lease  if  executed  {t) ;  and 
although  the  breaches  are  of  a  kind  for  which  the  court  might  give 
relief  against  the  forfeiture  of  an  executed  lease  {u).  And  there 
may  be  cases  of  waste  and  of  breaches  of  covenant  on  the  part  of 
the  plaintiff  that  would  constitute  a  sufficient  objection  to  his  claim 
to  the  lease,  though  not  amounting  to  a  ground  of  forfeiture  {x). 
Upon  the  same  principle  where  a  vendor  contracted  to  sell  land 
with  immediate  possession,  and  pending  a  dispute  about  the  title 
turned  the  purchaser  out  of  the  possession,  specific  performance 
was  refused  (y).  And  where  the  purchaser  of  a  business  at  a  price 
to  be  measured  by  the  future  profits  during  a  certain  period,  dis- 
continued the  business  before  the  price  had  been  ascertained,  he 
was  refused  an  injunction  to  restrain  the  seller  from  continuing 
the  business  on  his  own  account  (s).  Long  delay,  although  not 
amounting  to  a  repudiation  of  the  contract,  is  sufficient  to  disentitle 
the  plaintiff  to  have  the  contract  specifically  performed  (a). 

If  the  plaintiff  has  made  default  in  a  collateral  agreement  upon  Default  of 
faith  of  which  the  defendant  contracted,  the  court  refuses  specific  ^^x**£i* 

agreement. 


(p)  Bryant  v.  Busk,  4  Rum.  1. 

{q)  Tolaon  y.  Sheard,  6  C.  D.  19 ;  46 
L.  J.  0.  816. 

(r)  Harnett  ▼.  Yieldinff,  2  Soh.  &  L. 
548.  See  Neale  ▼.  Mackenzie,  supra; 
Thomas  y.  Bering,  1  Keen,  729 ;  6  L.  J. 

C.  267. 

(»)  "Wigram,  V.-C,  Walker  y.  Jeffreys, 
1  Hare,  352  ;  11  L.  J.  C.  209  ;  Jessel, 
M.  B.,  Besant  y.  Wood,  12  C.  D.  627. 

{t)  Thompson  y.   Guyon,  6  Sim.   65  ; 


lewis  y.  Bond,  18  Beay.  85  ;  Gregory  y. 
Wilson,  9  Hare,  683 ;  22  L.  J.  C.  169. 

(w)  Ooatsworth  v.  Johnson,  66  L.  J. 
Q.  B.  220. 

{x)  See  Nitnn  y.  Truseott,  3  De  G.  & 
S.  304. 

(y)  KnatehbuU  y.  Orueher,  3  Mer.  124. 

[z)  Telegraph  Despatch  Co,  y.  McLean, 
L.  R.  8  Ch.  668. 

(a)  Cornwall  y,  Eensm,  (1900)  2  Ch. 
298 ;  69  L.  J.  0.  681. 
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SPECIFIC  PESFOBMANCE. 


Bepresenta- 
tions  by 
pldintilP. 


Past  V.  performance,  upon  the  prinoiple  that  a  plaintiff  seeking  equity  must 
do  equity  (6).  And  where  a  written  contraot  is  executed  upon  the 
faith  of  a  parol  agreement  making  some  addition  or  variation  in 
the  terms,  the  court  will  refuse  specific  performance  of  the  written 
contract,  unless  the  plaintiff  submits  to  carry  out  the  terms  as 
altered,  though  the  court  could  not  otherwise  enforce  them  because 
not  in  writing  {c).  Where  a  written  contract  weus  signed  for  a 
lease,  upon  a  condition,  not  expressed  in  the  writing,  that  the  lessee 
should  pay  a  premium,  it  was  held  that  he  was  entitled  to  specific 
performance  only  upon  payment  of  the  premium  (rf). — Upon  the 
same  principle  a  representation  made  by  the  plaintiff  in  obtain* 
ing  the  contract,  that  something  should  be  done  about  the  sub- 
ject of  contract,  though  it  may  not  amount  to  a  binding  under- 
taking or  guarantee,  yet  if  not  fulfilled,  may  be  a  good  answer 
to  the  claim  for  specific  performance  (e).  As  representations 
by  a  vendor  or  lessor  of  intended  improvements  of  the  land 
sold  or  let,  or  of  the  adjoining  land,  which  would  enhance 
the  value,  as  by  making  roads,  building  houses  and  the  like  (/). 
Maps  and  plans  exhibited  by  the  vendor  for  the  purpose  of  the  sale 
may  operate  as  representations,  but  will  not  in  general  be  construed 
to  have  that  effect  {g).  And  a  purchaser  who  has  completed  the 
contract  on  his  part  and  entered  into  possession  may  become  entitled 
to  specific  performance  of  such  representations,  upon  faith  in  which 
he  purchased ;  as  in  the  case  of  a  representation  that  land  shall  not 
be  built  over  (h). — ^Upon  the  same  principle  a  misrepresentation  or 
^aintiff?"  suppression  of  fact  made  by  the  plaintiff  in  obtaining  the  contract, 
though  it  may  not  be  sufficient  ground  for  avoiding  the  contract 
against  him,  as  having  induced  it  by  fraud,  yet  may  disentitle  him 
from  claiming  specific  performance ;  and  may  entitle  the  defendant 
on  the  other  hand  to  have  compensation  or  indemnity  (i). — ^The 
principle  that  the  plaintiff  must  do  equity  in  the  matter  in  order  to 


MurepTO" 


{b]  Cranworth,  V.-C,  Mffers  r.  Wat- 
aim,  1  Sim.  N.  S.  629 ;  Turner,  L.  J., 
Gibstm  ▼.  Goldtmid,  5  D.  M.  &  G.  767  ; 
24  L.  J.  C.  284. 

(<?)  Clarke  v.  Grant,  14  Ves.  519; 
Clowe*  V.  Higginton,  1  V.  &  B.  624. 

(d)  Martin  v.  Pgeroft,  2  D.  M.  &  O. 
786 ;  22  L.  J.  0.  94. 

(«)  Ld.  Cairns,  Lamare  ▼.  Dixon,  L.  R. 
6  M.  L.  428 ;  43  L.  J.  C.  203. 

(/)  Beaumont  v.  Dttkes,  Jacob,  422 ; 
Myers  t.  Wataon,  aupra ;  Lamare  r. 
Dixon,  supra. 

(g)  Squire  ▼.   Campbell,  1  M.   &  Cr. 


469  ;  6  L.  J.  C.  41  ;  Peacock  ▼.  Penton, 
11  Beay.  365  ;  18  L.  J.  C.  67  ;  JtandaU 
T.  MaU,  4  De  a.  &  S.  343.  See  2\ieker 
V.  Vowles,  (1893)  1  Ch.  195 ;  62  L.  J.  C. 
172. 

(A)  Piggott  v.  Stratum,  1  D.  F.  &  J. 
33  ;  29  L.  J.  C.  1 ;  Spieer  v.  Martin,  14 
Ap.  Ca.  12 ;  58  L.  J.  C.  809. 

(t)  Cadman  ▼.  Homer,  18  Yes.  10  ; 
Clermont  ▼.  Tasburgh,  I  J.  &  W.  112; 
Be  Banister,  12  C.  D.  131  ;  48  L.  J.  O. 
837.  See  Greenhalgh  t.  BHndley,  (1901) 
2  Ch.  324  ;  70  L.  J.  C.  740. 


APPLICATION  OP  SPECIFIC  PEBFOBMANCE.  811 

olaim  an  equitable  remedy^  applies  only  to  equities  arising  out  of     Chap.  II. 

the  same  transaction.    In  the  ease  of  independent  agreements  and       '^' !_ 

representations  which  are  not  mutually  conditioned,  a  breach  on  ^^^^^ta* 
one  side  is  no  answer  to  claiming  specific  performance  on  the  andrepre- 
other  (k).    Upon  a  like  principle  where  a  contract  is  divisible  into  "^     ^^* 
independent  parts,  specific  performance  may  be  given  of  part  with- 
out performance  of  the  whole ;  as  where  a  vendor  contracted  to  sell 
land,  with  a  stipulation  that  he  should  retain  a  tenancy,  he  was 
given  specific  performance  of  the  sale,  though  he  failed  to  take  the 
tenancy  (/).    And  under  an  agreement  for  a  lease  with  an  option 
to  purchase,  the  lessee  after  forfeiting  the  lease  was  held  entitled  to 
retain  the  option  of  purchase  and  to  claim  specific  performance  (m). 

The  court  necessarily  refuses  the  remedy  of  specific  performance  incapacity 
where  the  act  is  impossible  to  be  done,  leaving  to  the  plaintiff  his  ®^  defendant, 
remedy  in  damages ;  but  "  if  the  thing  be  reasonably  possible  it 
must  be  done ;  the  diflBculty  and  expense  of  performing  the  con- 
tract do  not  necessarily  form  an  objection  "  (w).    'A  plaintiff  claim- 
ing against  a  company  to  have  an  allotment  of  shares,  cannot  have 
specific  performance  if  all  the  shares  have  been  already  validly 
allotted  (o).    And  a  contract  which  essentially  depends  upon  the 
valuation  or  approval  of  a  person  named,  who  dies  before  acting, 
cannot   be  specifically  performed  (jo).     Upon    this  principle    a 
lessee  who  is  under  a  covenant  not  to  assign  without  licence  and 
has    contracted    to    assign    his    lease,    cannot   be   compelled    to 
execute  an  assignment  if  the  licence  is  refused  (q).    And  specific 
performance    cannot   be   had   against   trustees  who   have   con- 
tracted in  breach  of  their  trust,  or  in  excess  of  their  powers  (r). 
— But  the  court  may  give  specific  performance  of  so  much  of  Partial 
a  contract  as  the  defendant   can   perform,  vrith    compensation  "^^P^^^^y* 
or  damages  for  the  part  which  he  cannot  perform  unless  the 
case  involves  hardship  on  the  defendant  («).     Where  a  tenant  for 


{k)  Turner,  L.  J.,  Gibton  r.  Ooldmid,  {p)  Firth  t.  Midland  Ry.,  L.  R.  20 

tupra.    See  anU^  p.  456.  Eq.  100  ;  44  L.  J.  C.  313.    See  miey 

(/)  Lord  T.  Stephens^  1  Y.  &  C.  Ex.  p.  676. 

222.  fg\   Willmott  t.  Barber,  16  0.  D.  96  ; 

inC)  Green  v.  Low,  22  Bear.  625.  49  L  J  C  792 

77.  (f)  SoweUr.  Georye,  1  Madd.  I. 
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Pabt  V.  life  has  contracted  to  give  a  lease  for  twenty-one  years,  the  lessee 
is  entitled  to  have  such  a  lease  executed,  though  it  would  be  valid 
only  during  the  lessor's  interest  (t).  And  where  the  defendant 
had  contracted  to  grant  a  lease  of  the  entirety  of  certain  premises, 
having  title  to  an  undivided  moiety  only,  the  plaintiff  was  given 
specific  performance  of  the  lease  of  that  moiety,  at  a  moiety  of  the 
contract  rent  (w).  Where  the  plaintiff  had  contracted  to  give  a 
lease,  upon  the  condition  of  the  lessee  building  a  house  on  the 
demised  premises,  the  court  gave  specific  performance  for  the  lease, 
with  damages  for  not  building  the  house  {x).  So  where  a  contract 
was  made  for  the  sale  of  an  estate  at  an  agreed  price,  together  with 
certain  goods  to  be  taken  at  a  valuation,  and  the  vendor  refused  to 
appoint  a  valuer,  the  court  gave  specific  performance  except  as  to 
the  goods  (y).  If  after  judgment  for  specific  performance  the 
defendant  becomes  unable,  from  insolvency  or  any  other  cause,  to 
complete  the  contract,  the  court  on  application  of  the  plaintiff  will 
rescind  the  contract,  and  order  defendant  to  pay  the  costs;  but 
will  not  at  the  same  time  give  damages  for  breach  of  the  rescinded 
contract  (s). 


Hardship  on 
defendant. 


The  court  will  not  grant  specific  performance  where  it  would 
operate  with  unreasonable  hardship  upon  the  defendant ;  and  what 
is  um^easonable  depends  on  the  circumstances  of  each  particular 
case,  having  regard  to  the  comparative  loss  to  the  plaintiff  and  his 
alternative  remedy  in  damages  (a).  Upon  this  ground  where 
trustees  joined  in  a  contract  of  sale,  undertaking  to  pay  off  incum- 
brances, it  being  found  doubtful  whether  the  purchase-money 
would  be  sufficient  for  that  purpose,  the  court  refused  to  compel 
the  trustees  personally  to  exonerate  the  estate  and  to  complete  the 
sale  (6).  Where  a  vendor  contracted  to  sell  land  free  from  incum- 
brances, which  was  found  to  be  subject  to  a  rent-charge  exceeding 
the  purchase-money  in  value,  the  court  refused  to  compel  him  to 
discharge  the  land  (c).    Where  a  mortgagor  contracted  to  grant  a 


(t)  NedU  T.  Maekwuiij  1  Keen,  474. 

(m)  Burrow  t.  Seammell,  19  0.  D.  176 ; 
51  L.  J.  C.  296 ;  poat^  p.  820. 

{x)  Soamet  y.  Edge,  Johna.  669  ;  Z<m- 
don  Corp.  t.  South^ate,  38  L.  J.  C.  141. 
See  ante,  p.  800. 

(y)  Richardson  y.  Smithy  It.  R.  6  Ch. 
648  ;  39  L.  J.  0.  877. 

(«i  Henty  y.  Schroder,  12  C.  D.  666  ; 
48  li.  J.  C.  793;  HuUhingt  y.  Sum- 


phreyt,  64  L.  J.  C.  650.    See  Bakir  y. 
mUiamt,  62  L.  J.  C.  316. 

(a)  Howell  y.  Oeorge,  supra  ;  Wedgwood 
y.  Adamsy  6  Beay.  600  ;  Talbot  y.  Ford, 
13  Sim.  nZ;JRe  Hare  and  0*More,  (1901) 
1  Ch.  93 ;  70  L.  J.  C.  45.  See  Leader 
y.  Moody,  L.  R.  20  Eq.  145 ;  66  L.  J.  C. 
711. 

Wedgwood  y.  Adame,  supra. 
Be  O,  IT.  Bff.  and  Samdereon,  25 
C.  D.  788 ;  53  L.  J.  C.  445. 
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lease  of  the  mortgaged  premises,  and  the  mortgagee  intervened  to  Chap,  il 
prevent  it,  the  court  refused  to  decree  the  mortgagor  to  redeem  the  ^^'  ' 
mortgage  in  order  to  perform  the  contract  (d).  Upon  this  ground 
the  court  refused  specific  performance  of  an  agreement  to  purchase 
a  piece  of  land  without  any  right  of  way  to  it ;  for  the  purchaser 
would  so  be  compelled  to  take  what  he  could  not  enjoy  (e).  And 
where  a  vendor  sold  property  which  was  subject  to  onerous  cove- 
nants affecting  the  use  of  it,  the  court  refused  to  compel  him  to 
part  with  the  property  without  an  indemnity  by  the  purchaser; 
but  gave  the  purchaser  an  election  either  to  rescind  the  contract,  or 
to  take  a  conveyance  with  like  covenants  on  his  part  (/). 

Upon  this  principle  the  court  wiU  not  compel  a  performance  Perfonnance 
that  would  impose  on  the  party  the  risk  of  a  forfeiture ;  unless  the  £^3^^. 
risk  is  caused  by  acts  of  the  defendant  subsequent  to  the  contract, 
of  which  he  must  himself  bear  the  consequences  {g).  Thus  the 
purchaser  of  a  lease  will  not  be  compelled  to  take  a  lease  which 
is  subject  to  the  covenants  in  a  superior  lease  comprising  other 
property,  the  breach  of  which  by  other  parties  would  cause  a 
forfeiture  (A)  ;  or  to  take  a  lease  subject  to  forfeiture  for  continuing 
breaches  of  covenant,  which  have  been  waived  by  the  lessor  only  to 
the  date  for  completing  the  contract  (t).  Upon  the  same  principle 
the  court  refused  to  compel  a  purchaser  of  leaseholds  to  complete 
his  contract,  upon  the  ground  that  the  reversion  to  which  the  rents 
were  incident  was  the  subject  of  litigation  in  which  he  would  be 
involved  (k).  So  where  by  reason  of  the  property  sold  being  used 
as  a  brothel  the  purchaser  might  have  been  subjected  to  a  criminal 
prosecution,  specific  performance  was  refused  (/). 

The  adequacy  of  the  consideration  is  not  generally  material  to  Defect  and 
the  validity  of  a  contract,  or  to  the  claim  for  specific  performance ;  ^"^^^J^a- 
but  great  inadequacy,  as  evidence  of  fraud,  mistake,  or  hardship,  tion. 
may  raise  a  question  as  to  the  validity  upon  which  the  court  will 
refuse  specific  performance,  leaving  the  parties  to  an  action  for 
damages  (m). 


{d)  Sowe  T.  Hunt,  81  Bear.  420 ;  82 
L.  J.  C.  36  ;  Cosiigan  r.  Hatiler,  2  Sch. 
ft  L.  160. 

{ej  Denne  r.  Light,  8  D.  M.  ft  G.  774 ; 
26  L.  J.  C.  459. 

(/)  Moxhay  t.  Inderwiek,  1  De  Q-.  ft 
8.  708 ;  Lukey  y.  Siggt,  24  L.  J.  C.  495. 
See  Re  White  and  Smith,  (1896)  1  Ch. 
637  ;  65  L.  J.  C.  481. 

(a)  HeUing  r.  Ltmley,  3  D.  ft  J.  493 ; 
28  L.  J.  C.  249. 


(A)  Fildee  v.  Booker,  3  Madd.    193; 
Sgde  T.    Warden,   3   Ex.    B.    72 ;    47 
L.  J.  Ex.    121.      See  Peacock  ▼.  Fen^' 
eon,  11  Bear.  355  ;  18  L.  J.  0.  57. 

(t)  NouilU  y.  Flight,  7  Beay.  54;    13 
L.  J.  0.  414. 

{k)  Fegler  y.  White,  33  Beay.  403  ;  33 
L.  J.  C.  569. 

(Q  Hope  y.  Walter,  (1900)  1  Ch.  257; 
69  L.  J.  C.  166. 

(m)  Callaghan  y.  Callaghtm^  8  CL  ft  F. 
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Past  V. 

Vnoertainty 
of  oontraot. 


Contraot 
subject  to 
reference. 


The  court  may  refuse  specific  performance  upon  the  ground  of 
uncertainty  in  the  oonstruction  or  in  the  application  of  the  terms 
of  the  contract  (n) :  as  an  agreement  for  a  lease  not  stating  when 
the  term  is  to  hegin,  or  the  duration  of  the  term  (o) ;  an  agreement 
for  a  lease  for  lives  not  named  (p) ;  or  to  a  lessee  not  named  (q)  ; 
an  agreement  for  a  lease  of  mining  rights  of  which  the  area  is  not 
defined  (r).  A  contract  for  a  lease  stipulating  that  the  house 
should  he  "handsomely  decorated  according  to  the  present 
fashion,"  was  held  too  imcertain  for  specific  performance  («). 
Where  a  contract  was  made  for  the  sale  of  an  estate,  the  vendor 
reserving  "  the  necessary  land  for  making  a  railway  through  the 
estate,"  it  was  held  that  as  the  entire  land  would  he  conveyed  and 
the  reservation  would  be  void  for  uncertainty,  the  purchaser  could 
not  have  specific  performance  (t).  The  defence  based  upon  the 
uncertainty  of  the  provisions  of  a  contract  is  not  open  where  the 
contract  has  been  approved  by  Act  of  Parliament  (w).  Upon  this 
principle  the  court  refuses  to  compel  a  purchaser  to  take  a  doubtful 
title  depending  upon  the  construction  of  deeds  or  wills  or  other 
documents  (x).  A  party  who  has  insisted  on  one  construction  of 
an  obscure  document  is  not  afterwards  allowed  specific  perform- 
ance according  to  the  opposite  construction  (^). — Upon  the  same 
principle  the  court  refuses  to  execute  contracts  of  which  essential 
terms  are  left  to  be  determined  by  reference  to,  or  are  subject  to 
the  approval  or  decision  of,  third  parties  (z).  But  where  the  terms 
of  an  agreement  are  complete,  a  provision  therein  for  the  arbitra- 
tion of  differences  is  no  objection  to  specific  performance  (a).  And 
the  courts  will  specifically  enforce  an  agreement  to  execute  a  deed 


374  ;  8  E.  R.  145 ;  Jffarriton  y.  Gutsty  8 
H.  L.  C.  481 ;  13  E.  R.  617  ;  Faifke  y. 
Gray,  4  Drew.  661  ;  29  L.  J.  C.  28. 
See  Fry  v.  Lane,  40  C.  D.  312;  68  L.  J. 
C.  113. 

(ft)  Hiffffinaon  y.  Clowes,  15  Ves.  616 ; 
Cloicei  y.  Higginson,  1  V.  &  B.  624 ; 
Friee  y.  Saimbury,  32  Bear.  446;  32 
L.  J.  G.  441 ;  affirmed  in  H.  L.,  14 
L.  T.  110. 

(o)  Clinan  y.  Cooke,  I  Soh.  k  Lef.  22 ; 
Manhall  y.  Berridge,  19  G.  D.  233 ;  51 
L.  J.  G.  329.  See  Rock  Cement  Co,  y. 
Wihon,  62  L.  J.  G.  214  ;  Sa  Lander  and 
BagUy,  (1892)  3  Gh.  41 ;  61  L.  J.  G. 
707. 

(p)  Wheeler  T.  D*JE8t€rre,2  Dow,  359; 
8.  E.  R.  894. 

(g)   WiUianu  y.  Brieeo,  22  G.  D.  441. 

(r)  Imncoiter  y.  De  Traford,  31  L.  J. 


G.  554  ;  Price  y.  Grijfiih,  1  D.  M.  &  G. 
80;  21  L.  J.  G.  78;  Haywood  y.  Cope, 
25  Beav.  161 ;  27  L.  J.  G.  471. 

(*)  Taylor  y.  Portington,  7  D.  M.  &  G. 
328.  See  Faulkner  y.  Llewellyn,  9  L.  T. 
557  ;  12  W.  R,  193. 

(0  Dnnree  y.  TTatU,  L.  R.  20  £q.492; 
44  L.  J.  G.  492.  See  Chattoek  y.  MuUer, 
8  G.  D.  177. 

(n)  ManekeeUr  Ship  Canal  y.  Man-- 
Chester  Baeeeonrte  Co.,  (1901)  2  Gh.  37 ; 
70  L.  J.  G.  468. 

(x)  See  ante,  p.  589. 

(y)  Marshall  y.  Berridge,  19  G.  D. 
233 ;  61  L.  J.  G.  329.  See  Frestom  y. 
Luck,  27  G.  B.  497. 

(fi)  See  ante,  p.  676. 

(a)  Rart  y.  Sort,  18  G.  D.  670 ;  60 
L.  J.  G.  697. 


APPUCATION  OP  SPECIFIC  PERFORMANCE. 


815 


"  with  usual  clauses  "  or  "  with  usual  covenants  " ;  meaninff  such     Chap.  II. 
as  are  usual  according  to  the  practice  of  conveyancers  (6). 


The  court  will  not  grant  specific  performance  under  circum-  Performance 
stances  which  would  render  it  useless  :  as  the  execution  of  a  lease  i^el®*^. 
after  the  expiration  of  the  term  ;  unless  the  execution  is  still  neces- 
sary to  secure  some  right  of  the  plaintiff  (c).  The  court  will  not 
enforce  the  execution  of  a  lease,  hy  the  terms  of  which  the  lessee 
would  have  already  incurred  a  forfeiture  of  which  the  lessor  might 
avail  himself  (fl?).  Upon  this  principle  the  court  refuses  specific 
performance  of  covenants  restricting  the  use  of  land,  which  are 
intended  for  the  benefit  of  adjoining  land,  as  by  keeping  open  the 
view  or  regulating  the  style  of  building  or  the  carrying  on  of 
trades,  where  by  subsequent  alterations  in  the  adjoining  land, 
made  by  the  covenantee  or  with  his  consent,  such  restrictions  have 
become  useless  (e). 


The  remedy  for  a  breach  of  contract  by  specific  performance  Speoifio 
necessarily  imports  some  compensation,  nominal  or  substantial,  for  ^^^JJ^^^ 
the  defect  in  time  or  manner  of  the  performance  which  constitutes  pensation. 
the  breach.     And  the  Court  of  Chancery,  though  it  exercised  no 
original  jurisdiction  to  award  damages,  strictly  so  called,  yet  in 
exercise  of  the  jurisdiction  to  give  specific  performance  awarded 
supplementary  damages  or  compensation  for  deficiencies  in  the 
performance  decreed  (/).     Under  the  Judicature  Acts,  the  High 
Court  has  jurisdiction  to  give  specific  performance  with  compensa* 
tion  or  damages,  as  the  case  may  require,  according  to  the  principles 
formerly  applied  in  the  courts  of  conmion  law  and  in  the  Court  of 
Chancery  (^). 

In  the  exercise  of  the  jurisdiction  of  specific  performance,  so  Compenaa. 
long  as  the  contract  can  be  substantially  carried  out,  the  time  is  ^^y 
generally  considered  as  not  being  of  the  essence  of  the  contract, 
and  mere  delay  is  immaterial  (A).     The  principle  of  the  jurisdiction 


{b)  Sart  T.  Hart,  tupra  ;  Marrit<m  r. 
Harrison,  12  P.  D.  130 ;  66  L.  J.  P.  76. 

{e)  NesHtt  ▼.  Meyer,  1  Swanst.  223. 
See  WiUcinaon  v.  TorkingUm,  2  T.  &  C. 
Ex.  726 ;  7  L.  J.  Ex.  Eq.  30  ;  Waltert 
T.  Northern  Coal  Co.,  6  De  G.  M.  k  G. 
629  ;  25  L.  J.  C.  633. 

{d)  Gregory  r,  Wihon,  9  Hare,  683  ; 
22  li.  J.  C.  159 ;  Coattworth  t.  Johnson, 


55  L.  J.  Q.  B.  220. 

(#)  Betford    r.    Bntith 


Museum,    2 


M.  &  K.  552 ;  2  L.  J.  C.  129  ;  German 
T.  Chapman,  7  C.  D.  271 ;  47  L.  J.  C. 
260;  Sayers  ▼.  Collyer,  28  C.  D.  103; 
54  L.  J.  C.  1 ;  Knight  y.  Simtnonds, 
(1896)  2  Ch.  294  ;  65  L.  J.  C.  583. 

(/)  Prothero  v.  Phelps,  7  D.  M.  &  G. 
722  ;  25  L.  J.  C.  105. 

{g)  Judicatuie  Act,  1873,  s.  24.  Seo 
ante,  p.  615. 

(A)  Judicature  Act,  1873,  8.  25  (7). 
See  ante,  p.  597. 
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SPECIFIC  PERFORMANCE. 


Pakt  V.  is  to  administer  the  rights  of  the  parties  as  if  everything  had  been 
done  which  ought  to  have  been  done  at  the  time  and  in  the  manner 
agreed.  As  between  vendor  and  purchaser,  the  land  sold  is  treated 
as  the  property  of  the  purchaser,  and  the  purchase-money  as  the 
property  of  the  vendor  from  the  time  for  completion  (i).  The 
vendor  remaining  in  possession  after  the  time  for  completion  is 
bound  to  account  to  the  purchaser  for  the  rents  and  profits ;  and 
the  purchaser  retaining  the  purchase-money  is  bound  to  pay  interest 
to  the  vendor :  thus  both  parties  are  compensated  for  delay  in 
performance  (k).  These  cross  rights  are  usually  the  subject-matter 
of  express  provision  (/).  But  so  firmly  is  the  rule  established  that 
the  vendor  receiving  part  payment  of  the  purchase-money  may  be 
made  to  pay  interest  on  a  proportionate  part  of  rents  received  by 
him  (m).  The  purchaser  is  also  entitled  to  compensation  for 
deterioration  of  the  property  from  want  of  reasonable  care  during 
the  delay  {ii) ;  and  for  the  loss  of  a  contract  to  let  to  a  tenant  for 
immediate  possession  (o). — Time  may  be  made  of  the  essence  of 
the  contract  by  express  stipulation  or  by  notice  given  to  that  effect; 
and  the  subject  of  the  contract  may  make  it  essential :  as  where 
a  house  is  purchased  for  immediate  residence  or  for  immediate  use 
in  a  trade  or  business ;  and  in  sales  of  annuities,  reversions,  and 
subjects  of  wasting  or  fluctuatiag  value ;  in  which  cases  specific 
performance  is  refused  if  delay  has  frustrated  the  object  of  the 
Limitation  of  Contract  (p). — The  court  refuses  relief  upon  the  ground  of  lapse  of 
""^^'  time ;  and  geneiidly  "  specific  performance  is  relief  which  the 

court  will  not  give,  unless  the  parties  seeking  it  come  as  promptly 
as  the  nature  of  the  case  will  permit "  {q). 


Time 
eaaential. 


Compenfia-  If  a  contract  can  be  substantially  performed,  specific  performance 

d^dSre         ^^^  ^  given  with  compensation  for  defects  of  quantity,  or  quality, 
perfoimanoe.    or  title,  or  any  other  matter  which  admits  of  it(r).    And  the 


(0  Eldon,  L.  C,  Seton  y.  Slade,  7 
Ves.  274;  2  Wh.  &  T.  L.  0.  475; 
Jessel,  M.  R.,  Lyaaght  ▼.  Edwards y  2 
C.  D.  606  ;  46  L.  J.  C.  669. 

{k)  Harford  v.  Furrier,  1  Madd.  632  ; 
Todd  y.  Gee,  1  Swanst.  266. 

(I)  Phillips  y.  Silvester,  L.  R.  8  Ch. 
173  ;  42  L.  J.  C.  226  ;  Metropolitan  Ry. 
y.  Defries,  2  Q.  B.  D.  387  ;  Egmfit  v. 
Smith,  6  G.  D.  469  ;  46  L.  J.  C.  366. 

(m)  See  Todd  y.  Gee,  supra, 

(w)  Fhillips  y.  Silvester,  supra  ;  Clarke 
y.  £amut,  (1891)  2  Q.  B.  466  ;  60  L.  J. 


Q.  B.  679. 

(o)  Eoyal  Bristol  B,  S.  y.  Bomash,  35 
C.B.  390;  66  L.  J.  C.  840. 

(p)  See  ante,  pp.  697,  698. 

(q)  Cranworth,  L.  C,  Eads  y.  Wil- 
liams, 4  B.  M.  &  G.  691 ;  24  L.  J.  C. 
536;  Mills  y.  Haywood,  6  C.  D.  196; 
Cornwall  y.  Henson,  (1900)  2  Ch.  298; 
69  L.  J.  C.  581. 

(r)  Thurlow,  L.  C,  Howlandr,  Norris^ 
1  Cox,  61 ;  Grant,  M.  R.,  Dyer  y.  Har- 
grave,  10  Yes.  607  ;  Halsey  y.  Qrmty  13 
Vee.  77. 
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Crip.  II. 
Sect.  II. 


principle  applies  on  both  sides  of  the  contract ;  against  a  vendor 
who  is  compeUed  to  perform  the  contract  as  far  as  he  is  able ;  and 
against  a  purchaser  who  is  bound  to  accept  a  substantial  per- 
formance. But  it  is  subject  to  different  considerations  in  the 
two  cases;  for  the  purchaser  is  entitled,  if  he  pleases,  to  take 
performance  with  a  defect,  which  the  vendor  would  not  be  able 
to  enforce  against  him. — ^A  purchaser  will  be  compelled  to  take  GompenBa- 
compensation  for  a  small  part  of  the  property  sold  which  the  p^jhS^f^ 
vendor  is  unable  to  convey ;  provided  that  it  is  not  material  in  Defects  in 
relation  to  the  whole  property  («).  And  he  will  be  compelled  to  ™y®°*®* 
take  compensation  for  a  defect  in  the  described  quantity  or 
acreage ;  provided  the  defined  property  can  be  conveyed ;  though 
a  large  defect  of  quantity  may  become  sufficiently  material  to 
entitle  the  purchaser  to  refuse  the  whole  (t).  Where  land  was 
sold  with  an  express  condition  for  compensation  the  purchaser  was 
compelled  to  take  the  defined  land  with  compensation  for  a  defi- 
ciency of  acreage  of  a  large  amount  (u).  But  a  condition  of  sale 
excluding  compensation  was  construed  as  applying  to  slight  errors 
of  description  only,  and  not  as  excluding  the  purchaser  from  com- 
pensation for  errors  so  great  as  to  be  attributable  to  careless- 
ness (j?).  Where  defined  land  is  sold  as  "  containing  by  estimation 
forty-one  acres  be  the  same  more  or  less,"  or  other  similar  expres- 
sions are  used  negativing  exact  measurement,  the  purchaser  will  be 
compelled  to  take  it  without  compensation  (2/).  In  the  case  of 
mere  deficiency  of  quantity  the  compensation  is  presumptively  to 
be  measured  by  the  proportion  of  the  price  due  to  the  defective 
quantity  (a).  Compensation  is  also  allowed  in  specific  performance 
for  defects  of  quality  and  condition,  as  compared  with  the  descrip- 
tion in  particulars  of  sale ;  in  regard  to  repair  of  buildings  or  cul- 
tivation and  state  of  land  (a) ;  or  in  regard  to  the  rents  and 
profits  derived  (6). — ^A  defect  in  the  property  sold  which  is  mate-  Material 
rial  to  the  enjoyment  of  the  whole  does  not  lie  in  compensation,  defect. 


(«)  AP  Quern  V.  Farquhar,  11  Yea.  467. 

[t)  HiU  V.  Buckley,  17  Ves.  394  ; 
Bellamy  r.  JDebenham^  (1891)  1  Oh.  412  ; 
60  L.  J.  C.  166  ;  Jacobs  y.  BeveU,  (1900) 
2  Ch.  868  ;  69  L.  J.  C.  879. 

(m)  Be  Fawcett  and  Holmes,  42  C.  B. 
160;  68  L.  J.  C.  763.  See  Leslie  t. 
Tompson^  9  Hare,  273;  20  L.  J.  C. 
661. 


8 


ix)  Whittemore  r.  TFkittemore,  L.  R. 
Eq.  603;    88  L.  J.  G.  17.    See  Be 


L. 


Terry  and  JFhite,  32  0.  D.  14  ;  65  L.  J. 
C.  346. 

(y)  Winch  v.  Winchester,  1  V.  &  B. 
376  ;  Jolife  ▼.  Baker,  11  Q.  B.  D.  266  ; 
62  L.  J.  Q.  B.  609. 

Iz)  Hill  Y.  Buckley,  17  Ves.  394. 

(a)  Dyer  v.  Hargrove,  10  Vefl.  606; 
Grant  v.  Munt,  G.  Coop.  173 ;  Scott  r* 
Hanson,  1  Baas.  &  M.  128. 

(b)  Cann  ▼.  Cann,  3  Sim.  447  ;  Fowell 
V.  Elliot,  L.  B.  10  Gh.  424. 
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PabtV. 


Defect  in 
tenuio. 


and  is  an  answer  to  a  claim  for  specific  performance .  as  where 
a  wharf  was  sold  together  with  a  jetty,  which  was  essential  to  the 
wharf,  and  the  jetty  could  not  be  conveyed  (c) ;  where  the  defect 
was  a  strip  of  land  separating  the  rest  of  the  land  sold  from  a 
pubKc  road  (d) ;  or  a  wall  which  was  sold  as  inclosing  the  pro- 
perty (e).  And  where  the  defective  part  was  nsed  as  a  brickfield 
and  was  essential  to  the  rest  of  the  property  sold  in  order  to  protect 
it  from  the  nuisance  of  brick-burning  the  purchaser  was  not  com- 
pelled to  specific  performance  with  compensation  (/). — But  where 
the  purchaser  could  get  the  defective  part  by  the  exwcise  of  statu- 
tory powers,  independently  of  the  contract,  it  was  held  that  he  was 
precluded  from  objecting  to  take  the  rest  upon  the  ground  merely 
of  the  essential  defect,  and  he  was  compelled  to  specific  perform- 
ance with  compensation  (g). 

A  purchaser  wUl  not  be  compelled  to  take  land  of  different 
tenure  than  that  contracted  for ;  as  copyhold  instead  of  freehold 
or  freehold  instead  of  copyhold  {h).  But  a  purchaser  of  land  as 
freehold  was  compelled  to  take  commuted  copyhold  which  was 
scarcely  different  from  freehold,  with  compensation  for  any  diffe- 
rence in  value  {t).  A  purchaser  who  buys  land  described  merely 
as  "  partly  freehold  and  partly  copyhold,"  is  compelled  to  take  the 
land  as  it  is,  without  definition  of  boundaries  or  quantities  of 
each  (k) ;  and  if  the  description  gives  the  proportion  of  each 
a  variation  in  the  proportion  may  be  the  subject  of  com- 
pensation (/).  A  purchaser  of  freehold  cannot  be  compelled  to 
take  a  leasehold,  however  long ;  or  an  estate  of  which  a  substantial 
part  is  leasehold (m).  A  purchaser  of  a  leasehold  term  maybe 
compelled  to  take  the  term  with  compensation  for  a  slight  defi- 
ciency in  the  duration  of  the  term  as  described  (n) ;  but  not  an 
underlease,  though  for  a  term  less  by  only  a  day  or  two,  because 
the  title  is  materially  different  from  that  of  the  original  term  (o). 


((?)  Feers  t.  Lambert,  7  Beav.  546. 
See  Jacobs  v.  Bevell,  (1900)  2  Ch.  868 ; 
69  L.  J.  C.  879. 

(rf)  Ferkius  v.  Ede,  16  Beav.  193.  See 
£e  Arnold,  14  0.  D.  270. 

(e)  Brewer  r.  Brovm^  28  0.  D.  309; 
64  L.  J.  G.  606. 

(/)  Knatehbull  v.  Orueber,  1  Madd. 
163. 

(^)  Wells  Y.  Chelmsford  Z.  B,,  16 
C.  D.  108 ;  49  L.  J.  0.  827. 

(A)  See  ante,  p.  691. 

(i)  Frice  v.  Maeaulay,  2  D.  M.  &  G. 
339. 


{k)  Monro  t.  Taylor^  3  Mao.  k  G. 
713  ;  21  L.  J.  C.  526. 

(I)  Romillj,  M.  R.,  Hudson  y.  Cook, 
L.  K.  13  Eq.  420 ;  41  L.  J.  C.  306. 

(m)  Drewe  y.  Corp,  9  Ves.  368  ;  1  Sim. 
&  St.  201,  n. ;  Fordyee  y.  Ford,  4  Bro. 
C.  C.  494.  See  Cdlcrafi  y.  Boebuek,  1 
Ves.  jun.  221. 

(fi)  Eldon,  L.  C,  Mortloek  y.  BuUer, 
10  Yes.  306 ;  Halsey  y.  Grant,  13  Yes. 
77. 

(o)  Madeley  y.  Booth,  2  De  G-.  &  Sm. 
718  ;  Be  Beyfus  and  Masters,  39  C.  D. 
110.  See  Waring  y.  Scotland,  67  L.  J. 
O.  1016. 
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The  court  will  not  oompel  the  purchaser  to  take  an  estate  sold  as     Chap.  II. 
tithe  free,  which  is  subject  to  tithe ;  but  where  a  small  portion  of  a       *^' 


large  estate  is  subject  to  tithe,  the  purchaser  may  be  compelled  to  pl^arges  and 

take  the  estate  with  compensation  (jd).     The  court  will  also  compel  branoes. 

a  purchaser  to  take  compensation  for  quit  rents,  rent  charges,  and 

other  fixed  charges  of  small  amount  (q), — Easements  exercisable  Easements. 

over  the  land  sold  in  general  so  far  affect  the  enjoyment  of  the 

land  as  not  to  lie  in  compensation ;  as  in  the  case  of  land  sold  as 

building  land  which  is  found  to  have  a  public  right  of  way  over 

it  (r).     A  purchaser  was  not  compelled  to  take  land  subject  to  the 

servitude  of  supplying  water  for  the  use  of  adjoining  land  («) ;  or 

land  subject  to  restrictive  covenants  as  to  the  use  and  occupation  (t). 

Compensation  is  not  allowed  for  a  defect  in  the  property  as  Defects 
described  of  which  the  purchaser  had  full  knowledge  at  the  time  pu^^^ger. 
of  contracting :  as  where  the  estate  was  described  as  being  in  a  ring 
fence,  and  the  purchaser  had  seen  the  estate  and  knew  it  not  to  be 
so  (w).  But  the  doctrine  of  constructive  notice  does  not  apply 
between  vendor  and  purchaser  to  obviate  the  effect  of  descriptions 
of  the  property,  and  representations  made  by  the  vendor  (a:).  A 
purchaser  was  held  entitled  to  abatement  for  a  misrepresentation  of 
quantity,  though  he  was  the  tenant  in  possession  at  the  time  of  the 
purchase ;  because  he  would  not  necessarily  know  the  measurement, 
and  might  rely  upon  the  representation  (y).  The  purchaser  of  pre- 
mises in  the  occupation  of  a  tenant  is  not  bound  to  inquire  the 
terms  of  the  tenancy  as  against  the  vendor,  and  to  take  his  purchase 
subject  to  it  (2).  And  a  purchaser  of  leasehold  is  not  affected  with 
notice  of  the  terms  of  the  lease  so  as  to  be  compelled  to  take  the 
premises  subject  to  restrictive  covenants  contained  in  it  (a).  A 
purchaser  who  has  contracted  absolutely  for  a  good  title  cannot  be 
compelled  to  accept  a  title  subject  to  defects  or  incumbrances, 
merely  because  he  knew  of  them  at  the  time  of  contracting  (h). 

A  purchaser  can  compel  the  vendor  to  specific  performance  of  the  Compensa- 
tion against 
yendor. 
{p)  Binkt  y.  Bokebi/f  2  Swanst.  222.       C.  D.  601  ;  58  L.  J.  C.  143  ;  He  Ehs- 
See  Smith  y.  Toleher,  4  Russ.  302.  vforth  and  Tidey,  42  C.  D.  23  ;  58  L.  J. 

(q)  EsdaiU  V.  Stephenson,   1  S.  &  S.       C.  665  ;  Eudd  y,  LomcIUs,  (1900)  1  Ch. 
122.     See  ante,  p.  693.  ^16  ;  69  L.  J.  C.  396. 

7  li.  J.  O.  P.  282.  ^^7  .  ^3  L  J.  0.  635. 

(«)  Shackleton  y.  Suteliffe,  1  De  G.  &  (y)  King  y.  WiUon,  6  Beay.  124. 

Shi.  609.  (z)  CabalUro  y.  Henty,  aupra, 

{t)  Cato  y.  Thompson,  9  Q.  B.  D.  616  ;  (a)  -B*  Davie  and  Cavey,  40  C.  D.  601 ; 

Re  Higaina  and  Hitchnan,  21  C.  B.  95  ;  58  L.  J.  C.  143. 
61  L.  J.  C.  772 ;  Re  Davie  and  Carey,  40  (*)  Cato  v.  Thompson^  9  Q.  B.  D.  616. 
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PabtV. 


Defect  of 
interest. 


contract  to  the  extent  of  his  ability,  with  an  abatement  of  price 
or  compensation  for  any  deficiency  in  the  performance ;  "  speak- 
ing generally  every  purchaser  has  a  right  to  take  what  he  can 
get,  with  compensation  for  what  he  cannot  get"  (c).  Compensa- 
tion for  a  deficiency  of  acreage  is  presumptively  measured  by  a 
rateable  abatement  of  the  price  (d) ;  but  the  purchaser  may 
bind  himself  by  the  conditions  of  sale  to  take  the  measurement 
as  stated  and  exclude  compensation  (e) ;  or  the  mistake  of  quantity 
may  be  such  as  to  exclude  any  inference  of  contract  on  the  basis  of 
the  actual  quantity  (/).  On  the  other  hand,  where  there  is  a 
material  excess  in  the  acreage  above  the  contract  quantity,  the  pur- 
chaser may  be  refused  specific  performance  unless  he  allows  com- 
pensation to  the  vendor  for  the  excess  {g).  A  purchaser  is  allowed 
in  some  cases  compensation  for  defective  representations  made  by 
the  vendor  as  to  the  state  of  repair  and  improvements  on  the 
property;  and  the  measure  of  compensation  is  the  difference  of 
value  of  the  property  if  such  representations  were  made  good  (A). 
In  the  case  of  a  charge  of  money  upon  land  sold  the  purchaser  is 
entitled  to  have  the  charge  paid  off  out  of  the  purchase-money  (t). 
Upon  the  same  principle  where  a  vendor,  having  only  a  par- 
ticular estate  or  partial  interest,  contracts  to  sell  the  entirety,  the 
purchaser  may  compel  him  to  convey  all  his  estate  and  interest  and 
to  allow  compensation  for  as  much  as  he  cannot  convey  {k) ;  but 
where  the  vendor  has  not  been  guilty  of  misrepresentation  or  mis- 
conduct, specific  performance  will  not  be  decreed  against  him  (l). 
A  vendor  has  been  compelled  to  convey  an  undivided  moiety  with 
an  abatement  of  half  the  price  {m) ;  to  grant  a  lease  of  an  un- 
divided moiety  with  an  abatement  of  half  the  i^nt  (n) ;  and  to 


{e)  Tamer,  L.  J.,  Hughes  v.  Jonety 
3  D.  F.  &  J.  316  ;  31  L.  J.  C.  89  ; 
Eldon,  L.  C,  Baton  Y.BogerSf  1  V.  &  B. 
353. 

id)  Hill  V.  Buekleyy  17  Vea.  894  ; 
Leslie  v.  Tompson,  9  Hare,  273  ;  20  L.  J. 
C.  661. 

{e)  CordingUy  v.  Cheesebroughf  4  D.  F. 
&  J.  379 ;  31  L.  J.  0.  617 ;  He  Terry 
and  WhiU,  32  0.  D.  14 ;  66  L.  J.  C. 
346. 

(/}  Durham  ▼.  Legard,  34  Beay.  611 ; 
34  li.  J.  C.  689.  See  McKenzie  v. 
Heskethy  7  0.  D.  676 ;  47  L.  J.  C.  231. 

(^)  Leslie  r.  IhrnpsoHf  supra.  See  £e 
Orange  and  Wright,  64  L.  J.  C.  690. 

(A)  Peacock  Y.Fenson,  11  Bear.  366; 
18  L.  J.  C.  67 ;  M»  Chiffericl,  40  0.  D. 


46  ;  68  L.  J.  C.  263.  See  anU,  pp.  741, 
810. 

(i)  Re  Jackson  and  Oakshott,  14  C.  D. 
861;  49  L.  J.  C.  623.  See  Wedgwood 
T.  Adams,  8  Beay.  103. 

{k)  Eldon,  L.  0.,  Mortloek  v.  Butter, 
10  Ves.  316;  Western  v.  Bussell,  3 
V.  &  B.  187 ;  Buddy.  Laseelles,  (1900)  1 
Ch.  814 ;  69  L.  J.  C.  396.  See  Hexter 
y.  JPearee,  (1901)  1  Ch.  341 ;  69  L.  J.  0. 
146. 

(0  Lumley  y.  Bavenseroft,  (1896)  1 
Q.  B.  683 ;  64  L.  J.  Q.  B.  441. 

(m)  Hooper  y.  Smart ,  L.  R.  18  Eq. 
683  ;  Bailey  v.  JPiper,  43  L.  J.  C.  704 ; 
Horroeks  y.  Bighy,  9  C.  D.  180;  47 
L.  J.  0.  800. 

(«)  Burrow  y.  Seammell,  19  0.  D.  176 : 
51  L.  J.  C.  296. 
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convey  an  estate  with  exception  of  the  mineralfi,  whioh  had  been 
reserved  to  a  third  party,  with  compensation  for  the  exception  (o). 
"  If  a  person  possessed  of  a  term  contracts  to  sell  the  fee,  he  cannot 
compel  the  purchaser  to  take,  bat  the  purchaser  can  compel  him  to 
convey,  the  term ;  and  the  court  wiU  arrange  the  equities  between 
the  parties"  (p).  So  the  purch«wer  of  a  fee  simple  may  compel 
the  vendor  to  convey  a  life  estate,  with  compensation  for  the 
remainder  (q) ;  or  to  convey  a  remainder  with  compensation  for  a 
life  estate  (r).  The  purchaser  of  renewable  leasehold  was  held 
entitled  to  specific  performance  with  compensation  for  the  right  of 
renewal  which  was  deficient  («).  The  purchaser  of  an  estate  sold 
as  tithe  free  was  held  entitled  to  have  the  estate  with  compensation 
for  tithes  charged  upon  it ;  but  not  to  compel  the  vendor  to  pur- 
chase the  tithes  {t), — The  court  will  not  enforce  a  partial  execution 
of  a  sale,  where  it  would  be  prejudicial  to  other  persons  interested 
in  the  property,  but  not  petrties  to  the  contract  {u) ;  nor  against  a 
vendor  who  is  a  trustee,  in  prejudice  of  the  trust,  though  he  may 
himself  have  a  beneficial  share  in  the  property  (ar). 


Chap.  n. 
Sect.  n. 


A  defect  of  title  or  other  defect  of  performance  may  import  a  Spedfio  per- 
contingency  of    loss  or  disturbance  which  is  not  suitable    for  ^^^^ 
pecuniary  compensation ;  "  and  the  proper  compensation  is  an  in-  indemnity, 
demnity  by  which  the  loss,  if  it  happens,  will  be  made  good  ;  and 
if  it  does  not  happen  there  is  no  occasion  for  compensation"  (y). 
The  court  cannot  compel  a  purchaser  to  take  an  indemnity  or  the 
vendor  to  give  it,  unless  it  forms  part  of  the  contract ;  but  the  pur- 
chaser may  claim  it  as  a  condition  of  accepting  a  defective  perfor- 
mance ;  and  the  vendor  may  submit  to  specific  performance  so  far 
as  he  is  able,  with  indemnity  for  the  deficiency  (2).    In  the  case  of 
a  contract  of  sale  of  leasehold,  with  a  covenant  for  renewal  whioh 
could  not  be  enforced  to  the  extent  stated  in  the  particulars  of  sale, 
the  purchaser  was  decreed  to  have  specific  performance,  with  a 


(0)  Seaman  r.  Vatcdiy,  16  Ves.  390. 

(p)  Eldon,  L.  C,  WoodY,  Orijith,  1 
Swanst.  54. 

{g)  Barnes  v.  JFoodf  L.  R.  8  Eq.  424 ; 
38  L.  J.  0.  683. 

(r)  NfUhorpe  t.  HolgaU,  1  Coll.  203 ; 
Barker  v.  Cox,  4  C.  D.  464  ;  46  L.  J.  C. 
62. 

(•)  Painter  v.  Kewbvy  11  Hare,  26 ;  22 
L.  J.  0.  871;  Miliigan  v.  Cookey  16 
Ves.  1. 

(0  Todd  Y.  Gee,  17  Vea.  273. 


{u)  Lang^dale,  M.  R. ,  ThomasY,  Bering, 
1  Keen,  747;  6  L.  J.  C.  267.  See 
Graham  y.  Oliver,  3  Beav.  124. 

(x)  Naylor  v.  Goodall,  47  L.  J.  C.  63. 
See  Scott  Y.  Alvarez,  {l%^b)  1  Ch.  696; 
64  L.  J.  C.  376. 

(v)  Eldon,  L.  C,  Ifilligan  v.  Cooke, 
16  Ves.  13. 

(2)  Eldon,  L.  C,  Balmanno  v.  Lumleg, 
1  V.  &  B.  225.  See  JFood  v.  Bemal,  19 
Ves.  220 ;  Bidgtcag  y.  Gray,  1  Mac.  k  G. 
109. 
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Pabt  V.  security  to  be  settled  by  the  master  to  indemnify  him  against  the 
risk  of  not  obtaining  the  renewal  contracted  for  (a).  In  the  case 
of  a  rent  charged  upon  land,  part  of  which  was  afterwards  sold  as 
free  from  incumbrance,  indemnity  was  given  by  an  equivalent 
charge  upon  other  land  contingent  upon  the  rent  being  levied  out 
of  the  land  sold  (b).  Upon  a  purchase  in  fee  simple  free  of  inoimi- 
brance,  indemnity  against  the  claim  of  dower  by  the  vendor's  wife 
was  given  by  the  court  ordering  a  suflBcient  portion  of  the  purchase- 
money  to  be  set  aside  to  meet  the  contingency  (c).  Where  lease- 
hold was  sold,  which  was  found  to  be  subject  to  forfeiture  under 
the  covenants  in  a  superior  lease,  the  court  refused  specific  perform- 
ance, upon  the  ground  that  the  defect  was  not  the  proper  subject 
of  compensation  or  indemnity,  because  the  purchaser  was  liable  to 
be  entirely  deprived  of  the  property  (d).     Under  an  agreement  to  i 

grant  a  lease  with  usual  covenants,  the  lessor  having  no  title  to  the 
minerals,  the  lessee  was  held  entitled  to  have  a  lease  executed  with 
an  absolute  covenant  for  quiet  enjoyment,  in  order  to  indemnify  | 

him  against  risk  of  loss  from  the  mines  being  worked  during  the  , 

term  (e). 


i 


a)  Milli^an  y.  Cooke,  16  Yes.  1.  {d)  Fildes  y.  Hooker,   3  Madd.    193. 

b)  Halsey    r.    Grant,    13    Ves.    73;       See  iVoMai//^  v.  i^'/i^A^,  7  Beav.  621 ;    13 


Somiblow  r,  Shirley,  13  Yes.  81.  L.  J.  C.  414. 

(c)  Wihon  V.  Williams,  8  Jur.  N.  S.  (*)  Onions 

810.  34  L.  J.  C.  339. 


(e)  Wihon  v.  Williams,  8  Jur.  N.  S.  (e)  Onions  y,  Cohen,  2  H.  ft  M.  364  ; 

L.  J.  C. 
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Chapter  I. 
PRINCIPLES  OF  ASSIGNMENT. 

PAQB 

Aasignment  at  oommon  law — in  equity — under  the  Judicature 
Act — contracts  incapable  of  assignment — foreign  contracts. . . .  823 

Remedies  of  assignee — specific  performance 826 

Yolantary  assignments  and  trusts — donatio  mortU  camA    ........  828 

Form  of  equitable  assignment — notice  to  debtor — effect  of  notice 
on  priority — form  of  notice — notice  to  agent,  co-debtor,  or 
co-trustee 830 

Assignee  takes  subject  to  equities  against  the  assignor — equities 
chargeable — equities  barred  bj  conditions  of  the  debt — equities 
barred  by  conduct  of  debtor 836 

Assignment  of  debt  by  new  ag^reement  of  the  parties — ^assignment 
of  liability  for  debt    838 

Ak  assignment  of  the  rights  and  liabilities  arising  out  of  contracts 
may  occur : — by  act  or  agreement  of  the  parties ; — by  the  assign- 
ment of  estates  and  interests  in  land  to  which  covenants  running 
with  the  land  are  annexed ; — by  death  transferring  the  estate  of 
the  deceased  to  his  representatives ; — by  bankruptcy  operating  as 
an  assignment  in  law  for  the  benefit  of  creditors.  Formerly  mar- 
riage operated  as  an  assignment  of  the  wife's  chases  in  action^ 
provided  the  husband  reduced  them  into  possession  in  his  wife's 
lifetime,  or  became  her  personal  representative,  but  the  law  has 
since  been  altered  as  hereafter  mentioned  (a). 

By  the  rule  of  common  law  chases  in  actian^  under  which  class  AsBignmont 
are  included  rights  arising  from  a  contract,  and  rights  of  action  ^  «>™moa 
for  breach  of  contract,  are  not  assignable  by  act  of  the  parties  {h)  ; 

(a)  See/M»<,  Part  VI.,  Chap.  IV.  Master  v.  MiUer^  4  T.  B.  840;   1  Sm. 

(b)  Ck>.  Lit.  214  a,  232  b;  BuUer,  J.,       L.  C.  747. 
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Past  VI.      and  it  is  not  competent  for  parties,  though  contracting  in  express 
terms  with  "assigns,"  to  dispense  with  the  rule  and  render  the 
right  of  action  assignable  at  law  (c).     Exceptions  occur  to  this 
rule  with  bills  of  exchange,  which  were  negotiable  by  the  law 
merchant  or  general  custom  of  merchants ;  and  some  other  excep- 
tions occur  by  custom  and  some  by  statute.     These  exceptions  are 
referred  to  in  this  and  the  following  chapter. 
Aflsignment         The  Court  of  Chancery,  in  the  exercise  of  eqmtable  jurisdiction 
m  equity.        treated  the  assignment  of  a  legal  chose  in  action  as  importing  an 
agreement  that  the  assignee  should  use  the  name  of  the  assignor 
in  proceedings  at  law  to  realise  the  chose  in  action  ;  which  agree- 
ment, if  supported  by  a  valuable  consideration,  the  court  would 
specifically  enforce,  and  compel  the  assignor  to  allow  his  name 
to  be  used  in  proceedings  at  law  on  an  indemnity  against  costs  (d). 
Effect  in  law  — ^And  the  courts  of  law  applied  the  same  equitable  construction 
of  an  assignment  in  the  exercise  of  their  summary  jurisdiction 
over  suitors,  by  setting  aside  or  controlling  any  legal  proceedings 
founded  upon  an  intervention  of  the  assignor  in  breach  of  his 
agreement  to  assign ;  as  a  plea  of  release  given  by  him  to  the 
debtor,  or  of  payment  by  the  debtor  to  the  assignor,  in  fraud  of 
the  assignee  (6).     The  courts  of  law  also  gave  a  right  of  action 
to  the  assignee  for  any  such  intervention  of  the  assignor  which 
operated  in  breach  of  his  agreement  (/).     Now  under  the  Judica- 
ture Acts  express  provision  is  made  for  the  assignment  of  a  legal 
debt  or  chose  in  action ;  and  the  rules  and  practice  of  the  courts 
of  common  law  in  protection  of  assignments  are  superseded  in  all 
courts  by  the  rules  of  equity  (g). 
AflMgnment         By  the  Judicature  Act,  1873,  s.  25  (6),  "any  absolute  assign- 
Judicature       iEi6iit  fcy  writing  tmder  the  hand  of  the  assignor  (not  purporting 
Act.  to  be  by  way  of  charge  only)  of  any  debt  or  other  legal  chose  in 

action,  of  which  express  notice  in  writing  shall  have  been  given  to 
the  debtor,  trustee,  or  other  person  from  whom  the  assignor  would 
have  been  entitled  to  receive  or  claim  such  debt  or  chose  in  action, 


{e)   Wetherell  v.  Langttony  1  Ex.  634  ;  220. 

17  li.  J.  Ex.  838  ;    Jones  t.  CarUr,  8  (e)  Legh  r.  Legh,  1  B.  &  P.  i47.    See 

Q.  B.  134  ;  15  L.  J.  Q.  B.  96.  ante,  p.  660,  n.  (q), 

(d)  Fer  eur.  Crouch  v.  Credit  Foncier,  (/)  Gerard  t.  LemSf  L.  R.  2  C.  P. 

L.  R.  8  Q.  B.  380  ;  42  L.  J.  Q.  B.  187.  305  ;  36  L.  J.  C.  P.  173.    See  AulUm  r. 

See  Fow  t.  Dawson^  I  Yes.  sen.   331 ;  Atkins,  18  C.  B.  249 ;    26  L.  J.  C.  P. 

Fgall  V.  Rotelet,  1  Ves.  Ben.  348  ;  1  Wh.  229  ;   Fe  Fatriek,  (1891)   1  Ch.  82  ;   60 

ft   T.    93,   96  ;    Durham    v.   Fobertson,  L.  J.  C.  111. 

(1898)  1  Q.  B.  766 ;  67  L.  J.  Q.  B.  484  ;  {g)  See  Judioatuie  Act,   1873,  8.  26 

Fe  Griffln,  (1899)  1  Ch.  408;  68  L.  J.  C.  (6),  (11). 
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shall  be  and  be  deemed  to  haye  been  effectual  in  law  (subject  to  Chap.  I. 
all  equities  which  would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not  passed)  to  pass  and 
transfer  the  legal  right  to  such  debt  or  chose  in  action  from  the 
date  of  such  notice,  and  all  legal  and  other  remedies  for  the  same, 
and  the  power  to  give  a  good  discharge  for  the  same,  without  the 
concurrence  of  the  assignor "  ;  but  with  the  proviso  that  if  the 
debtor  has  notice  that  such  assignment  is  disputed  by  the  assignor 
or  any  one  claiming  under  him  or  of  any  other  opposing  claims  he 
may  require  the  parties  to  interplead  or  he  may  pay  the  money 
into  court.  The  provisions  of  this  section  are  retrospective  and 
apply  to  an  assignment  of  a  chose  in  action  made  before  the  Act 
came  into  operation  {h). 

A  voluntary  assignment  is  within  the  Act ;  a  valuable  considera-  Oonstrnotion 
tion  not  being  essential  to  support  a  legal  assignment  as  against  ^ 
the  assignor,  or  as  against  his  debtor  or  trustee  of  the  debt(i). 
The  assignment  of  an  indefinite  and  unascertained  part  of  a 
debt,  is  insufficient,  and  it  is  doubtful  if  the  statute  permits  the 
assignment  of  anything  less  than  the  entirety  of  the  debt(y). 
A  debt  payable  at  a  future  date  or  upon  a  contingent  event  is 
a  chose  in  action  and  assignable  within  the  Act :  as  an  assign- 
ment of  money  becoming  due  for  work  in  progress  of  comple- 
tion {k) ;  an  assignment  of  the  assignor's  present  or  future 
balance  at  his  banker's  (/).  The  assignment  of  a  debt  by  way 
of  mortgage  to  secure  a  smaller,  debt,  with  a  proviso  for  redemp- 
tion and  reconveyance,  is  an  "  absolute  assignment  not  purporting 
to  be  by  way  of  charge  only"  within  the  Act(w).  And  the 
assignment  of  a  debt  upon  trust  to  receive  the  amount  and  after 
retaining  a  certain  sum  due  to  the  assignee  to  pay  the  surplus  to 
the  assignor  is  an  absolute  assignment  within  the  Act  (n).  So 
an  assignment  of  debts  by  several  creditors  to  a  trustee  for  collec- 
tion, and  payment  rateably  among  the  assignors  is  good  (o) .   Where 


(A)  Dibb  r.  Walker,  (1893)  2  Ch.  429. 

(i)  JTallMr v.  Bradford Bk,,  12  Q. B. D. 
611 ;  53  L.  J.  Q.  B.  280;  Harding  t« 
Earing,  17  Q.  B.  D.  442;  56  L.  J. 
Q.  B.  462. 

{j )  Jonet  Y.  Humphrey t,  (1902)  1  E.  B. 
10  ;  71  L.  J.  E.  B.  23.  See  Durham  v. 
Bobertton,  (1898)  1  Q.  B.  765  ;  67  L.  J. 
Q.  B.  484. 

(it)  Briee  y.  Bannittm-y  3  Q.  B.  D.  569 ; 
47  L.  J.  Q.  B.  722.    See  Western  Wagon 


Co,  T.  Wett,  a892)  1  Ch.  271  ;  61  L.  J. 
C.  244  ;  Durham  y.  Boberteon,  eupra. 

(I)  Walker  v.  Bradford  Bk,,  tupra. 

(m)  National  JProv.  Bk.  y.  Harle,  6 
Q.  B.  D.  626 ;  50  L.  J.  Q.  B.  437  ; 
Tancred  v.  Delagoa  Bay  JJy.,  23  Q.  B.  D. 
239  ;  58  L.  J.  Q.  B.  459. 

(n)  Burlinson  v.  Hall,  12  Q.  B.  D.  347  ; 
53  L.  J.  Q.  B.  222. 

{o)  Comfort  v.  Bettt,  (1891)  1  Q.  B. 
737  ;  60  L.  J.  Q.  B.  656, 
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assignment. 


Foreign 
contracts. 


Bemedies  of 
assignee. 


the  interest  of  the  assignee  was  made  to  depend  upon  the  state  of 
accounts  between  him  and  the  assignor  and  on  a  future  uneertain 
event  coming  to  an  end,  the  assignment  was  held  not  to  be  abso- 
lute (p).  So  where  the  assignment  was  expressed  to  be  by  way  of 
security  and  contained  an  appointment  of  the  assignee  as  the 
attorney  of  the  assignor,  it  was  also  held  to  be  outside  the  Act  (q), 
— The  notice  to  the  debtor  or  trustee  required  by  the  Act  may  be 
given  after  the  death  of  the  assignor  (r).  And  it  is  not  required 
that  the  debtor  or  trustee  should  accept  the  notice  in  the  sense  of 
agreeing  to  be  bound  by  it  («). 

Some  contracts  are  of  a  kind  incapable  of  assignment  either  at 
law  or  in  equity  by  reason  of  importing  the  consideration  of  per- 
sonal skill  or  confidence :  as  the  contract  of  an  artist  to  paint  a 
picture,  or  of  an  author  to  write  a  book,  or  of  a  publisher  to  pub- 
lish a  book ;  which  do  not  admit  of  the  contractor  substituting  the 
skill  or  capacity  or  credit  of  an  assignee  (t).  And  a  manufacturer 
of  a  special  quality  of  goods,  having  accepted  an  order,  cannot 
assign  the  order  to  another  mannf  aoturer  and  entide  him  by  supply- 
iDg  his  own  goods  to  charge  the  customer  (u).  But  a  contract  that 
certain  work  shall  be  done,  or  goods  supplied,  without  regard  to  the 
persons  engaged,  is  assignable ;  and  upon  performance  of  all  the 
conditions  stipulated  for,  the  assignee  is  entitled  to  the  benefit  of 
the  contract ;  as  a  contract  to  let  railway  wagons  for  a  term  of 
years  and  to  keep  them  in  repair  during  the  term  for  an  annual 
payment  («?). 

The  same  rules  apply  to  the  assignment  of  foreign  contracts 
within  the  realm,  unless  assignable  by  universal  custom ;  as  is  the 
case  with  the  scrip  and  bonds  of  foreign  governments  issued  as 
payable  to  bearer  {x).  The  validity  of  an  assignment  of  foreign 
contracts  which  are  assigned  abroad  is  governed  by  the  law  of  the 
countiy  where  the  assignment  is  made  {y). 

The  assignee  of  a  legal  debt  or  chose  in  action  must  pursue  the 
remedy  of  his  assignor,  and  in  the  court  and  with  the  proceedings 


(p)  Durham  t.  RoherUon,  (1898)  1 
Q.  B.  766  ;  67.  L.  J.  Q.  B.  484. 

{q)  Mercantile  Bk,  v.  Evans,  (1899)  2 
Q.  B.  613  ;  68  L.  J.  Q.  B.  921. 

(r)   Walker  v.  Bradford  Bk.,  supra, 

(s)  Briee  v.  Bannister,  supra. 

(t)  Stevens  y.  Benning,  6  D.  M.  &  G. 
223  ;  24  L.  J.  C.  143  ;  Sole  t.  Bradbury, 
12  C.  D.  886  ;  48  L.  J.  C.  673 ;  GHjfUh 
V.  Tower  Publishing  Co,,  (1897)  I  Ch.  21 ; 
66  L.  J.  C.  12. 


(tt)  Per  cur.  British  Wagon  Co,  v.  Lea, 
6  Q.  B,  D.  162  ;  49  L.  J.  Q.  B.  821. 
See  Johnson  y.  Jtaylton,  7  Q.  B.  D.  438  ; 
60  L.  J.  Q.  B.  763. 

{v\  British  Wagon  Co,  y.  Lea,  supra, 

(:(;)  Goodwin  y.  Robarts,  1  Ap.  Ca.  476 ; 
46  L.  J.  Ex.  748. 

(y)  Innes  y.  Dunlop,  8  T.  R.  695  ;  Leg 
y.  Abdy,  17  Q.  B.  D.  809 ;  Aleoek  y. 
Smith,  (1892)  1  Ch.  288  ;  61  L.  J.  C. 
161. 
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appropriate  to  the  cause  of  action  ;  unless  the  circumstances  of  the  Chap.  I. 
case  give  him  a  special  claim  to  the  intervention  of  the  court  in  his 
own  right  (s).  The  assignee  of  a  debt  is  considered  as  the  real 
creditor  for  the  purpose  of  presenting  a  petition  in  bankruptcy, 
but  if  the  assignee  be  a  trustee  the  beneficiary  must  join  with 
him  (a)  ;  also  for  the  purposes  of  set-off  by  and  against  the 
debtor  (b) .  The  assignee  of  a  judgment  debt  becomes  entitled  to  put 
in  force  all  the  remedies  of  the  assignor  upon  the  judgment,  sub- 
ject to  the  observance  of  any  matters  relating  to  procedure  (c) ;  but 
he  is  not  within  the  terms  of  a  provision  only  applicable  to  a 
"  creditor  who  has  obtained  a  final  judgment"  (d).  And  he  is  in 
no  better  position  than  the  judgment  creditor,  where,  as  in  bank- 
ruptcy, the  consideration  of  the  judgment  may  be  inquired  into  (e). 
— ^As  a  general  rule  only  the  parties  to  a  contract  may  be  joined  in  Specific 
an  action  for  specific  performance,  but  the  assignor  and  assignee  ^  ormance. 
may  claim  specific  performance  to  the  assignee,  where  that  remedy 
is  applicable  (/).  A  sub-purchaser  of  part  of  the  land  sold  is  not 
in  the  position  of  an  assignee  of  the  contract ;  and  notice  of  the 
sub-purchase  does  not  prevent  the  vendor  from  completing  the  sale 
to  the  original  purchaser  according  to  its  terms  (g)  ;  nor  can  the 
sub-purchaser  be  charged  by  the  vendor  (/<)  ;  and  a  conditional 
assignment  of  a  contract  of  sale,  as  an  agreement  to  assign  upon 
request,  is  not  available  against  the  vendor,  until  the  assignee  has 
made  a  request  and  given  notice  of  it  to  the  vendor  (t).  The 
assignee  of  an  agreement  for  a  lease  is,  however,  entitled  to  specific 
performance ;  but  the  lessor  may  be  entitled  to  have  the  covenants 
of  the  lease  executed  and  performed  by  the  original  party  to  the 
agreement,  or  to  have  security  for  the  same  (k).  And  the  lessor 
may  object  to  grant  the  lease  to  the  assignee  upon  the  ground  that 


U)  Hammond  t.  Messengey^  9  Sim.  327  ; 
7  li.  J.  C.  310 ;  Moskifu  t.  Holland,  44 
L.  J.  C.  273 ;  James,  L.  J.,  Roxburgh^ 
V.  Cox,  17  C.  D.  626 ;  60  L.  J.  C.  772. 
See  Bergmann  v.  Jfactnillan,  17  C.  D. 
423  ;  Durham  y.  Robertson,  (1898)  1  Q.  B. 
766 ;  67  L.  J.  Q.  B.  484. 

(a)  £x  p.  Cooper,  L.  R.  20  Eq.  762  ; 
44  L.  J.  B.  126 ;  Exp,  Dearie,  14  Q.  B.  D. 
184  ;  64  L.  J.  Q.  B.  74. 

{bS  See  ante,  p.  721. 

(e)  Goodman  v.  Robinson,  18  Q.  B.  D. 
332  ;  66  L.  J.  Q.  B.  392  ;  Bast  End  Bg, 
8oe,  y.  Slack,  60  L.  J.  Q.  B.  369. 

(<q  Exp.  Blanehett,  17  Q.  B.  D.  303 ; 
66  L.  J.  Q.  B.  327. 


ie)  Re  Deerkurst,  60  L.  J.  Q.  B.  411. 

(/)  Ta$ker  t.  Small,  3  M.  &  Cr.  63  ; 
Wood  V.  White,  4  M.  &  Cr.  460 ;  8  L.  J. 
C.  209  ;  Nelthorpe  y.  Holgate,  1  Coll. 
217. 

iff)  Crdbtree  ▼.  Poole,  L.  R.  12  Eq. 
13 ;  40  L.  J.  C.  468.  See  Egmont  y. 
Smith,  6  C.  D.  469 ;  46  L.  J.  C.  366. 

(A)  Cutts  y.  Thodeg,  1  CoU.  223; 
Chadwiek  y.  Maden,  9  Hare,  188;  21 
L.  J.  C.  876. 

(i)  Shaw  y.  Foster^  L.  R.  6  H.  L.  321 ; 
42  L.  J.  C.  49. 

(*)  Dotcell  y.  Dew,  1  Y.  &  C.  C.  C. 
346 ;  12  L.  J.  C.  168. 
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Pabt  VI.  he  is  bankrupt  or  insolvent  or  not  a  proper  person  to  take  it ;  but 
he  cannot  object  to  grant  the  lease  to  a  solvent  and  proper  assignee 
upon  the  ground  of  the  bankruptcy  or  insolvency  of  the  assignor  (/). 
The  assignee  of  an  agreement  for  a  lease  with  a  condition  against 
assignment  cannot  compel  the  lessor  to  grant  it,  unless  the  lessor  has 
waived  the  breach  and  consented  to  the  assignment  (m).  An  agree- 
ment for  a  lease  passes  to  the  assignee  in  bankruptcy  of  the  lessee, 
who  may  assign  it  to  a  purchaser,  who  may  have  specific  perform- 
ance against  the  lessor  (n). 


Voluntaij 
assigiimeiita 
and  trusts. 


A  voluntary  assignment  is  within  the  Judicature  Act,  1873, 
s.  26  (6) ;  and  if  made  by  writing  and  with  notice  as  therein 
required  is  effectual  in  law  to  pass  the  debt  or  chose  in  action  and 
all  legal  remedies  (o).  But  the  court  does  not  enforce  an  assign- 
ment of  a  debt  or  chose  in  action  which  is  not  complete  and 
effectual  in  law,  unless  it  is  supported  by  a  valid  consideration ; 
such  an  assignment  is  considered  as  a  mere  voluntary  agreement 
for  the  assignee  to  use  the  name  and  the  remedies  of  the  assignor, 
and  the  court  never  specifically  enforces  voluntary  agreements,  or 
completes  imperfect  gifts  ( /?) :  as  a  voluntary  gift  of  promissory 
notes  without  indorsement,  or  without  delivery  {g) ;  and  the  volun- 
tary delivery  of  a  bond,  with  the  intention  of  passing  the  sums 
recoverable  (r).  If  the  transaction  can  be  construed  as  a  complete 
declaration  of  trust  of  the  beneficial  interest  in  the  chose  in  action, 
the  court  will  enforce  the  trust  against  the  party  making  it,  though 
made  voluntarily  and  gratuitously  («).  But  the  court  will  not  up- 
hold the  transaction  as  an  implied  declaration  of  trust  merely  on 
account  of  the  imperfection  and  failure  as  a  gift ;  because  the  in- 
tention of  giving  negatives  the  intention  of  retaining  as  trustee  {t). 


0  Croabie  v.  Tooke,  I  M.  &  K.  431  ; 
2  L.  J.  0.  83  ;  Morgan  v.  JRhodesy  1 
M.  &  K.  435.  See  O'Serlihy  y.  Sedges, 
1  Scb.  &  Lef.  123. 

(m)  Weatherall  v.  Geering^  12  Ves. 
604  ;  Dowell  v.  Dew,  supra.  See  Pipkin' 
stone  y.  Monkland  Co,,  11  Ap.  Ca.  332. 

(«)  Buckland  y.  PapilUmy  L.  R.  2  Ch. 
67;  36  L.J.  C.  81. 

(o)  WalkerY,  Bradford Bk,,  12  Q.B.  D. 
511;  63  L.  J.  Q.  B.  280;  Harding  y, 
Harding,  17  Q.  B.  D.  442;  65  L.  J. 
Q.  B.  462. 

(p)  Tunier,  L.  J.,  Milroy  y.  Lord,  4 
D.  F.  &  J.  274  ;  31  L.  J.  C.  798. 

(q)  Richardson  y.  Biehardson,  L.  R.  3 


Eq.  686 ;  36  L.  J.  C.  653. 

?r)  Edwards  y.  Jones,  1  M.  &  Cr.  226 ; 
5  li.  J.  C.  194. 

(«)  Ez  p.  J^ie,  18  Ves.  140 ;  Fletcher 
V.  Fletcher,  4  Hare,  67 ;  14  L.  J.  C.  66 ; 
Kekewich  y.  Manning,  1  D.  M.  &  G. 
176;  21  L.  J.  C.  677;  Richardson  y. 
Richardson,  supra ;  Parker  y.  Stones,  38 

La,  J.  C.  46. 

{t)  Milroy  y.  lord,  supra;  JFarriner 
y.  Rogers,  L.  R.  16  Eq.  340 ;  42  L.  J.  C. 
681  ;  Richards  y.  Delbridge,  L.  R.  18 
Eq.  U;  43  L.  J.  C.  469;  Heartleyy, 
Nicholson,  L.  R.  19  Eq.  233  ;  44  L.  J.  C. 
277 ;  Re  Breton's  Estate,  17  C.  D.  416 ; 
60  L.  J.  C.  369. 
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A  oovenant  to  settle  oertain  specified  funds  upon  certain  defined      Chap.  I. 
trusts  is  complete  and  will  be  enforced  by  the  court  (m). — The  pro-  seouritv  of 
perty  in  a  document  which  is  the  security  of  a  debt,  as  a  bond,  debt, 
debenture  or  policy  of  insurance,  may  be  validly  assigned  and 
transferred  separately  from  the  debt ;   in  which  case  the  party 
entitled  to  the  debt  may  not  be  able  to  recover  the  document, 
whilst  the  party  holding  the  document  may  not  be  able  to  recover 
the  debt  (a;).     And  an  assignment  of  a  debt  may  be  complete, 
though  the  securities  for  it  are  not  expressly  assigned  ;  and  if  the 
assignor  afterwards  gets  in  the  debts,  he  is  accountable  for  the 
amount  to  the  assignee  (^).     But  it  seems  that  a  valid  assignment 
of  the  debt  would  presumptively  carry  with  it  the  property  or  the 
use  of  the  documents  and  securities  necessary  for  its  recovery  (a). 

The  court  makes  an  exception  of  a  donatio  mortk  catisd,  or  an  Donatio 
imperfect  gift  made  in  expectation  and  upon  condition  of  death ;  *^^^*'  ^^*^^' 
and  the  court,  if  the  security  for  a  debt  is  actually  delivered,  com- 
pletes the  gift  upon  the  death  happening  (a) :  as  the  delivery  of  a 
bond  with  the  above  intention  (6) ;  or  the  deeds  and  securities  of  a 
mortgage  debt  {c) ;  or  a  policy  of  insurance  on  life  (rf)  ;  or  the 
written  receipt  for  a  loan  delivered  by  the  creditor  to  the  debtor 
with  the  intent  to  release  the  debt  {e) ;  or  the  deposit  note  of  money 
at  a  bank  (/).  A  cheque  of  the  donor  upon  his  banker  is  not  a 
subject  for  a  donatio  mortis  causd;  being  a  mere  order  revoked  by 
death  {g)  ;  but  if  paid,  or  if  negotiated  for  value  before  the  death, 
the  gift  is  complete  and  valid  (A).  So  a  promissory  note  of  the 
donor  passes  no  more  than  the  right  of  action  upon  the  note,  and 
is  not  the  donation  of  any  debt  or  fund  (»).  But  the  delivery  of  a 
promissory  note,  or  a  cheque,  or  bill  of  exchange  of  a  third  party, 
payable  to  the  donor,  and  though  drawn  payable  to  order  and  not 
indorsed  by  him,  may  be  the  subject  of  a  good  donatio  mortis 


(m)  JohntUme  y.  Mappin,  60  L.  J.  G. 
241. 

{x)  Barton  t.  Gainer,  3  H.  &  N.  387 ; 
27  L.  J.  £z.  390 ;  Bummena  y.  Mare,  1 
Ex.  D.  169 ;  46  L.  J.  £z.  30. 

(y)  Ee  Patrick,  (1891)  1  Gh.  82 ;  60 
L.  J.  G.  111. 

(i;)  See  ^  Patrick,  eupra, 

ia)  Ward  y.  Turner,  2  Yes.  sen.  431 ; 
1  Wh.  &  T.  L.  G. 

{b)  Gardner  y.  Parker,  3  Hadd.  184. 

\e)  Duffield  y.  Elwet,  1  BH.  N.  S.  497 ; 

4  E.  B.  959 ;    1  D.  &  Gl.  1 ;   6  E.  B. 
426. 


(rf)  Witt  y.  Amise,  1  B.  &  S.  109 ;  30 
L.  J.  Q.  B.  318 ;  S.  C,  33  Beay.  619. 

(e)  Moore  y.  Darton,  4  De  G.  &  Sm. 
617  ;  20  L.  J.  G.  626. 

(/)  Be  Dillon,  44  G.  D.  76  ;  69  L.  J. 
G.  420. 

iff)  Re  Beaumont,  (1902)  1  Gh.  889 : 
71L.  J.  G.  478. 

(A)  Bouttt  y.  EllU,  4  D.  M.  &  G.  249; 
Bromley  Y.  Brunton,  L.  B.  6  Eq.  276; 
37  L.  J.  G.  902 ;  Bolls  y.  Pearee,  6  G.  D. 
730  ;  46  L.  J.  G.  791. 

(•)  Tate  y.  ffilbert,  2  Vee.  jun.  Ul. 
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Part  VI.  camd  (k).  A  receipt  for  stock  and  a  certificate  of  stock,  not  being 
in  themselves  securities,  are  not  subjects  of  a  donatio  mortis  causd  (/) ; 
nor  is  a  banker's  pass  book  {m).  And  in  general  a  gift  intended  to 
be  an  immediate  gift  inter  vivoSy  if  imperfect,  fails  altogether,  and 
cannot  be  completed  as  a  donatio  mortis  cansd  («). — The  delivery  of 
the  key  of  a  safe  containing  the  securities  is  sufficient  to  support 
the  intention  of  the  donation  (o). 


Form  of 

equitable 

assignment. 


Fund 
assigned. 


An  equitable  assignment  of  a  chose  in  action,  supported  by  a 
valid  consideration,  may  be  made  in  any  form  of  words,  with  or 
without  deed  or  writing,  expressing  the  intention  to  assign  (p). 
An  order  by  a  creditor  upon  his  debtor,  or  upon  a  trustee  or  agent 
holding  funds  at  his  disposal  for  payment  out  of  such  funds, 
operates  as  an  equitable  assignment  of  so  much  of  the  debt  or  fund 
to  the  person  to  whom  the  order  is  given  (q).  An  order  for  pay- 
ment delivered  to  the  debtor  or  trustee  of  the  fund,  without  notice 
to  the  assignee,  is  a  mere  authority  to  pay,  and  may  be  revoked  at 
any  time  before  acted  upon ;  either  by  an  express  revocation,  or  by 
any  disposition  of  the  fund  inconsistent  with  it  (r).  The  payment 
of  money  to  an  agent  for  the  purpose  of  paying  a  debt  of  the 
principal,  as  in  the  case  of  money  paid  into  a  bank  to  meet  bills, 
gives  an  authority  to  the  agent,  for  the  due  execution  of  which  he 
is  liable  to  his  principal ;  but  it  gives  the  creditor  no  right  to  the 
money,  nor  any  claim  against  the  agent ;  and  the  death  of  the 
principal  before  payment  of  the  debt  revokes  the  authority  («). 
And  an  authority  to  an  agent  to  receive  debts  and  to  pay  over  the 
amount  to  another,  is  not  an  assignment  of  the  debt  to  the  latter ; 
nor  does  it  affect  the  debtor  further  than  enabling  him  to  discharge 
the  debt  by  payment  to  the  agent  {t), — There  must  be  a  definite 
debt  or  fund  as  the  subject  of  assignment ;  an  order  upon  a  person 
to  pay  a  third  party,  not  referring  to  any  fund  for  payment, 


(;fc)  Veal  V.  Veal,  27  Beav.  303 ;  29 
L.  J.  C.  321 ;  J^ankin  v.  Weguelin,  27 
Beav.  309  ;  29  L.  J,  C.  323,  n. ;  Clemefit 
V.  CheMfnan,  27  C.  D.  631 ;  64  L.  J.  C. 
168.  See  He  WeUon,  (1902)  1  Ch.  680  ; 
71  L.  J.  C.  343. 

(/)  Ward  V.  Turner,  supra;  Moore  v. 
Moore,  L.  R.  18  Eq.  474 ;  42  L.  J.  C. 
617.     See  Re  Weston,  iupra. 

(m)  Beak  v.  Beak^  supra, 

(n)  Tate  v.  Eilbert,  supra. 

\o)  Jones  V.  Selhy,  Prec.  Ch.  300  ; 
Mustapha    t.    Wedlake,  W.   N.    (1891) 


201.  See  Be  Bobson,  (1891)  2  Ch.  659; 
60  L.J.  0.  861. 

(p)  Bow  V.  Dawson,  1  Vea.  sen.  331 ; 
1  Wh.  &  T.  L.  C.  93. 

{q)  Cottenham,  L.  C,  Burtt  y.  Car* 
talho,  4  M.  &  Cr.  702  ;  9  L.  J.  C.  65. 

(r)  Scott  V.  Forcher,  3  Mer.  652; 
Morrell  v.  Wootten,  16  Beav.  197. 

(«)  Hill  V.  Boyds,  L.  R.  8  Eq.  290 ; 
38  L.  J.  C.  638 ;  Moore  v.  Bushell,  27 
L.  J.  Ex.  8. 

{t)  Bodick  y.  Gandell,  1  D.  M.  &  G. 
763;  19  L.J.  C.  113. 
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assigns  nothing ;  nor  is  it  binding  upon  the  person  on  whom  it  Chap.  i. 
is  made,  unless  he  accepts  and  undertakes  to  pay  it ;  as  in  the  case 
of  a  bill  of  exchange  drawn  upon  him  (w).  A  bill  of  exchange  in 
the  usual  form,  though  for  the  exact  amount  of  a  fund  of  the 
drawer  held  by  the  drawee  at  his  disposal,  does  not  effect  an  equit- 
able assignment  or  appropriation  of  the  fund  (x).  Nor  does  a  mere 
representation  upon  the  faith  of  which  a  bill  is  purchased,  that  the 
drawee  holds  funds  of  the  drawer  to  meet  it,  operate  as  an  equitable 
assignment  or  bind  any  funds  in  his  hands  (y). — ^An  order  for  pay-  Order 
ment  of  money,  though  expressed  to  be  payable  out  of  a  definite  '^^"^flT 
debt  or  f imd,  must  be  properly  stamped  as  a  bill  of  exchange ;  and 
if  not  stamped  at  the  time  of  issue,  cannot  be  stamped  afterwards  (s). 
But  an  order  for  payment  out  of  a  debt  accruing  due  imder  a  con- 
tract, as  for  goods  sold,  or  for  work  and  labour  or  the  Uke,  is  an 
assignment  of  a  debt  which  must  be  stamped  as  a  transfer  of  pro- 
perty ;  and  therefore  may  be  stamped  after  issue  upon  payment  of 
the  penalty  (a). 

The  assignment  of  a  debt  is  valid  between  assignor  and  assignee  Notice  to 
without  any  notice  to  the  debtor  [b) ;  and  if  the  assignor  afterwards 
obtains  payment  to  himself,  he  must  account  for  the  proceeds  to  the 
assignee  (c).  But  until  the  debtor  has  notice,  he  may  discharge  the 
debt  by  payment  or  satisfftction  to  his  original  creditor  or  to  any 
other  assignee  from  him  (d).  A  notice  duly  given  binds  the  debtor 
by  precluding  him  from  afterwards  defeating  the  assignment  by 
paying  or  settling  with  the  assignor  (e).  And  the  notice  binds 
tile  debtor  in  respect  of  the  sum  due  without  any  proof  of  assent 
on  his  part,  and  notwithstanding  his  express  dissent  (/).     If  the 


debtor. 


(m)  Percival  y.  2)m«m,  29  0.  D.  128; 
64  L.  J.  0.  670.  See  Ex  p.  Mall,  10 
C.  D.  616  ;  48  L.  J.  B.  79. 

(x)  Shand  y.  Lu  Buiuon,  L.  R.  18  Eq. 
283 ;  43  L.  J.  G.  508. 

(y)  Citizens*  Bank  of  Louisiana  y.  Bank 
of  New  Orleans,  L.  R.  6  H.  L.  362 ;  43 
L.  J.  C.  269. 

(z)  T^tt  Y.  Lmnas,  6  H.  &  N.  629 ;  30 
L.  J.  Ex.  210;  Griffin  y.  JFeatherbtj, 
L.  R.  3  Q.  B.  753 ;  37  L.  J.  Q.  B.  280 ; 
Ex  p.  Shellard,  L.  R.  17  Eq.  109  ;  43 
L,  J.  B.  3.  See  London  Clearing  Bankers 
y.  InUmd  Rev.  Commra.,  (1896)  1  Q.  B. 
542 ;  66  L.  J.  Q.  B.  372  ;  and  bee 
BUls  of  Exchange  Act,  1882,  ss.  3  (3), 
63  (1). 

(a)  Btick  y.  Bobson,  3  Q.  B.  D.  686  ; 
48  L.  J.  Q.  B.  250.  See  Stamp  Act, 
1891,  88.  15,  37. 


(b)  Oorringe  y.  Irwell  Works,  34  0.  D. 
12S ;  bQ  L.  J.  0.  86. 

(c)  Forteseue  y.  Barnett,  3  My.  &  K. 
36  ;  3  L.  J.  0.  106;  Be  Patrick,  (1891) 
ICh.  82;  60  L.J.  0.  111. 

(d)  Matthews  v.  Walwyn,  4  Ves.  118  ; 
Williams  y.  Sorrell,  4  Vee.  389 ;  Stocks 
V.  Bobson,  4  D.  M.  &  a.  11  ;  22  L.  J.  C. 
884.  See  Withington  y.  Tate,  L.  R.  4 
Ch.  288  ;  Turner  y.  Smith,  (1901)  1  Ch. 
213  ;  70  L.  J.  C.  144. 

(r)  Brice  y.  Bannister,  3  Q.  B.  D.  669  ; 
47  L.  J.  Q.  B.  722.  See  West  London 
Bk.  y.  Reliance  See,,  29  C.  D.  964 ;  64 
L.  J.  0.  1081. 

(/)  Yeatss  y.  Groves,  1  Ves.  jun.  280  ; 
T^bits  y.  George,  5  A.  &  E.  107  ;  6 
L.  J.  K.  B.  255  ;  MeGowan  y.  Smith,  26 
L.  J.  C.  8  ;  Brice  y.  Bannister,  supra. 
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Effect  of 
notice  on 
priority. 


debtor  has  notice  that  the  assignor  disputes  the  assignment  hB  may 
withhold  payment,  and  claim  an  interpleader,  and  an  injunction 
against  an  action  brought  at  the  suit  of  one  of  the  parties  without 
joining  the  other ;  or  he  may  pay  the  money  into  court  {g).  Where 
a  debt  was  payable  by  instalments,  subject  to  the  whole  amount 
becoming  payable  on  default,  and  the  assignor  disputed  the  assign- 
ment, the  debtor  was  held  justified  after  notice  in  continuing  to  pay 
him  the  instalments  to  save  default,  until  the  assignee  obtained  an 
injunction  (A). 

Where  several  successive  assignments  are  made  of  the  same  debt 
or  fund,  the  assignees  presumptively  take  in  order  of  date ;  because 
each  assignment  is  presumed  to  operate  only  upon  the  beneficial 
interest  left  in  the  assignor  after  the  prior  assignments ;  but  an 
assignee  who  takes  without  notice  of  any  prior  assignment  may 
secure  his  own  assignment  by  giving  notice  to  the  debtor,  and 
thereby  obtain  priority  over  the  prior  assignee  who  has  neglected  to 
give  notice  («).  Where  notices  of  several  assignments  are  given 
simultaneously,  the  assignments  take  priority  in  order  of  date 
according  to  the  presumptive  rule  (.;").  And  where  notices  are  sent 
to  a  bank  which  in  the  course  of  business  are  read  at  the  opening 
of  the  bank  on  the  same  day,  they  are  held  to  be  simultaneous  {k)» 
An  assignee  takes  subject  to  any  prior  assignment  of  which  he 
had  notice,  and  cannot  afterwards  disturb  the  priorities  (/).  But 
if  he  had  no  notice  at  the  time  of  taking  the  assignment  to  him- 
self,  he  may  obtain  priority  over  an  earlier  assignee  by  priority  of 
notice  to  the  debtor,  notwithstanding  that  at  the  time  of  giving 
notice  he  had  himself  notice  of  the  prior  assignment  (m). — Upon 
the  above  principle  an  assignee  of  the  executor  of  a  deceased 
person,  who  has  made  a  prior  assignment  of  the  same  debt  in  his 
lifetime,  may  obtain  priority  over  the  assignment  by  the  deceased 
by  giving  a  prior  notice  to  the  debtor  (n), — A  claim  of  lien  upon 
a  document  which  is  the  evidence  of  a  debt  does  not  depend  upon 


iff)  See  Jndicatnre  Act,  1873,  s.  25  (6), 
ante^  p.  824  ;  Prudential  Ats.  v.  Thonuu^ 
L.  R.  3  Ch.  74  ;  37  L.  J.  C.  202 ;  Dur^ 
ham  V.  Roberttfm,  (1898)  1  Q.  B.  766  ; 
67  L.  J.  Q.  B.  484, 

(A)  Aplin  V.  Cates,  30  L.  J.  G.  6. 

(*)  Dearle-v.  Ja//,  3Ru8a.  1 ;  Loveridge 
T.  Cooper,  ib.  30  ;  Fotter  v.  Cockerell,  3 
01.  &  F.  466  ;  6  E.  R.  1508 ;  Ward  v. 
Dutieombe,  (1893)  A.  0.  369 ;  62  L.  J.  0. 
881  i  Re  WaedaUy  (1899)  1  Ch.  163  ;  68 


L.  J.  0. 1 17.  See  Lhyd^e  Bk.  y.  JPleanan, 
(1901)  1  Ch.  865 ;  70  L.  J.  0.  422. 

{J)  Johnstone  v.  Cox,  16  0.  D.  671 ; 
50  L.  J.  C.  216. 

(*)  Calieher  v.  Forhee,  L.  R.  7  Ch. 
109 ;  41  L.  J.  C.  56. 

(/)  Re  Eolmes,  29  C.  D.  786 ;  56 
L.  J.  C  33. 

(m)  Mutual  Lift  An.  y.  Langley,  32 
C.  JD.  460. 

(»)  Re  FreehJIeUft  Trusts,  11  0.  D. 
198. 
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notice  given  to  the  debtor,  because  the  retention  of  the  document      Chap.  i. 
is  notice  to  an  assignee  of  the  debt  of  the  existence  of  an  out- 
standing claim  which  precludes  him  from  obtaining  priority  (o). — 
Companies  regulated  by  statute  are  in  general  unaffected  by  notice  Notice  to 
of  equitable  interests ;  therefore  between  two  assignments  of  the  companies, 
same  registered  shares  which  are  not  perfected  by  transfer  and  re- 
gistration the  prior  in  time  prevails  (p) ;  and  the  company  cannot 
claim  a  lien  under  their  articles  upon  registered  shares  for  a  debt 
due  to  them  from  an  unregistered  assignee  of  the  shares  (g)  ;  but 
notice  of  an  assignment  precludes  the  company  from  acquiring  a 
lien  upon  the  shares  as  against  the  assignee  in  respect  of  trans- 
actions with  the  registered  shareholder  subsequent  to  the  notice  (r). 
— A  judgment  creditor  can  charge  the  property  of  the  debtor  only  Judgment 
to  the  extent  of  his  beneficial  interest,  and  can  gain  no  priority  <^™^**<'^- 
over  former  charges  by  notice  of  the  judgment ;  and  therefore  an 
attachment  of  debts  owing  to  the  judgment  debtor  is  subject  to 
prior  assignments,  though  no  notice  has  been  given  of  them  («). — 
And  a  trustee  in  bankruptcy  tcJ^^es  the  debts  and  choses  in  action  of  Trastee  in 
the  bankrupt  only  to  the  extent  of  his  beneficial  interest,  and  ^'^'^^'^"Pt^^y 
subject  to  prior  assignments ;  over  which  he  can  gain  no  priority 
by  notice  to  the  debtor  {t) ;  nor  after  an  assignment  of  debts  has 
been  perfected  by  notice  to  the  debtor  can  the  trustee  claim  them 
as  remaining  in  the  order  and  disposition  of  the  bankrupt  (u). 

Notice  may  be  given  by  the  assignee  to  the  debtor  or  trustee  Form  of 
without  writing  or  other  formality,  and  without  the  expressed  ^^^^^' 
intention  of  securing  the  assignment  (x).  Notice  of  an  assignment 
received  by  the  debtor  in  a  manner  or  upon  an  occasion  which 
makes  it  his  duty  to  attend  to  it,  though  received  casually  and  with- 
out the  intervention  of  the  assignee,  is  sufficient  to  bind  the  debtor 
and  to  secure  the  assignee  against  a  subsequent  assignment  (,v). 


(o)  JFest  of  England  Bk.  v.  Batckelor^ 
61  L.  J.  C.  199.  See  Eiern  v.  Mill,  13 
Vee.  114. 

{p)  Roots  V.  jruiiamson,  38  C.  D.  485  ; 
67  L.  J.  C.  996.  See  Moore  v.  North 
Westfrn  Bk\,  (1891)  2  Qi.  699 ;  60  L.  J. 

C.  627. 

(y)  lie  Perkins,  24  Q.  B.  D.  613 ;  59 
L.  J.  Q.  B.  226. 

(r)  Bradford  Bk.  t.  Brigge,  12  Ap.  Ca. 
20  ;  66  L.  J.  C.  364. 

(«)  Pickering  t.  Ilfracombe  Ry.,  L.  R. 
3  C.  P.  235 ;  Robinson  v.  Nesbitt,  L.  R. 
3  C.  P.  264  ;  37  L.  J.  C.  P.  124.  See 
Re  Gen,  Horticttlt.  Co,,  32  C.  D.  512  ;  56 
L.  J.  C.  608  ;  Davis  y.  Freethy,  24  Q.  B. 

D.  519;  69  L.  J.  Q.  B.  318;  Tatesy, 

L. 


Terry,  (1902)  1  K.  B.  527  ;  71  L.  J.  K.  B. 
282. 

(0  Ex  p^  Jenks,  71  L.  J.  K.  B.  465  ; 
a902)  1  K.  B.  719  ;  Glover  v.  Moore,  39 
L.  J.  C.  98.  See  Exp,  IbbHson,  8  C.  D. 
619. 

(m)  Re  Irving,  7  C.  D.  419  ;  47  L.  J. 
B.  38.     Seepoa^,  Pt.  VI.,  Chap.  VI. 

{x)  Smith  V.  Smith,  2  C.  &  M.  231  ; 
3  L..  J.  Ex.  42  ;  AlUtson  v.  Chuhei^ter, 
L.  R.  10  C.  P.  319 ;  44  L.  J.  C.  P.  153 ; 
Ex  p.  Agra  Bank,  L.  R.  3  Ch.  bbb  ;  37 
L.  J.  B.  23;  J2<f  Wyatt,  (1892)  1  Ch. 
188  ;  61  L.  J.  C.  178.  Affirmed  nom. 
Ward  v.  Buncombe,  (1893)  A.  C.  369 ;  62 
Xj,  J.  \j,  881. 

Ijl)  Lloyd  V.  Bankt,  L.  B.  3  Ch.  488 ; 
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Pabt  VI.  But  such  casual  notice  is  not  sufficient  to  give  the  assignee  priority 
over  a  prior  assignment ;  for  which  purpose  a  notice  given  by  the 
assignee  himself  is  necessary  (2). — The  notice  may  be  in  general 
terms ;  but  if  it  gives  particulars  of  the  amount  of  the  charge  or 
of  the  fund  charged,  it  will  not  operate  constructively  beyond  the 
express  terms  (a).  By  the  Judicature  Act,  1873,  s.  25  (6),  express 
notice  in  writing  is  required  to  make  an  assignment  of  a  debt  or 
chose  in  action  effectual  in  law  to  transfer  the  legal  right  and 
remedies.  And  by  the  Policies  of  Assurance  Act,  1867,  a  written 
notice  of  assignment  of  a  policy  of  life  assurance  is  required. 
Where  a  fund  is  brought  into  court  a  stop  order  must  be  put  upon 
the  fund,  which  gives  priority  over  future  notices  to  the  trustees 
of  the  fund  (6).  If  a  trust  fund  is  partly  in  court  and  partly 
held  by  trustees  an  assignee  must  obtain  a  stop  order  for  the 
one  part  and  give  notice  to  the  trustees  for  the  other  (r). — ^Notice 
given  to  a  merely  expectant  debtor  or  trustee,  before  any  debt  is 
incurred  or  any  fiduciary  relation  created  in  respect  of  the-  fund, 
does  not  affect  the  order  of  priority  in  time  (rf).  But  if  the  debtor 
or  trustee  is  under  a  contract  or  trust  at  the  time  of  the  notice,  it  is 
not  material  whether  his  liability  is  then  absolute  or  conditional ; 
and  the  notice  is  sufficient  to  secure  priority  against  tlie  fund,  if 
and  when  it  becomes  due  and  payable  (e). 

Notice  of  an  assignment  may  be  given  to  an  agent  who  is 
authorised  by  position  or  circumstances  to  receive  it  (/)  :  as  to  tlie 
solicitor  acting  for  the  debtor  in  the  matter  of  the  assignment  (g)  ; 
but  notice  to  a  solicitor  who  is  merely  employed  generally  by  the 
debtor  is  no  notice  to  the  latter,  unless  in  fact  communicated  to 
him  (h).  Notice  of  assignment  of  a  policy  of  insurance  may  be 
given  to  the  secretary  of  the  company,  but  the  notice  must  be  in 


Notice  of 
future  debt. 


Notice  to 
agent. 


37  L.  J.  0.  881 ;  £x  p.  Agra  Bk.,  supra. 
See  Saffron  Walden  B,  S.  t.  JRayner^  14 
0.  D.  406 ;  49  L.  J.  C.  466. 

(s)  Arden  v.  Arden,  29  C.  D.  702  ;  64 
L.  J.  0.  656. 

(a)  Re  Bright' t  TnuU,  21  Beav.  430  ; 
26  L.  J.  C.  449 ;  Woodbum  r.  Grant,  22 
Beav.  483. 

{b)  Pinnock  v.  Baiiepj  23  0.  D.  497 ; 
62  L.  J.  C.  880;  JSwaineY.  Swaine,  11 
Beav.  463. 

(^  Mutual  Life  Aas.  v.  Langleg,  32 
C.  D.  460. 

(d)  Buller  v.  Flunket,  1  J.  &  H.  441  ; 
30  Li.  J.  C.  641  ;  Somerset  v.  Cox,  33 
Beav.  634  ;  33  L.  J.  C.  490  ;  Suffolk  v. 
Cox,  36  L.  J.  G.  691 ;   Johnstone  v.  Cox, 


19  C.  D.  17. 

(c)  Addison  v.  Cox,  L.  R.  8  Ch.  76 ; 
42  L.  J.  C.  291  ;  Briee  v.  Bannister,  3 
Q.  B.  D.  669;  47  L.  J.  Q.  B.  722; 
Southwell  V.  Scotter,  49  L.  J.  Ex.  356. 
See  Western  Wagon  Co,  v.  West,  (1892) 
1  Ch.  271  ;  61  L.  J.  C.  244. 

(/)  Gale  V.  Lewis,  9  Q.  B.  730 ;  16 
L.  J.  Q.  B.  119  ;  Gardner  v.  Laehlan,  4 
M.  &  Or.  129;  8  L.  J.  C.  82.  See 
£xp,  Tortsea  Island  B,  S.,  (1896)  2  Ch. 
743 ;  65  L.  J.  C.  860. 

ig)  Tibbiis  v.  George,  5  A.  &  E.  107  ; 
6  L.  J.  K.  B.  266;  GaU  v.  Leicis, 
supra, 

{h)  Saffron  Walden  B.  S,  v.  Bayner, 
14  C.  D.  406  ;  49  L.  J.  C.  466. 
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writing  (/).  Notice  may  be  given  to  directors  of  a  company  of  a  Ch^- J- 
matter  which  it  would  be  their  duty  to  communicate  to  the  board ; 
provided  it  is  a  matter  of  which  the  company  is  capable  of  taking 
notice  (k) ;  and  it  seems  that  directors  may  be  personally  affected 
with  notice  and  its  consequences  as  to  a  matter  which  does  not  affect 
the  company  by  notice  (/).  Notice  may  be  given  to  the  trustee  in 
bankruptcy  of  a  debtor,  and  to  the  liquidator  of  a  company  (m). 

Notice  of  assignment  given  to  one  of  several  joint  debtors,  or  Notice  to 
partners,  or  trustees,  is  effectual  to  give  priority  to  the  assignment  i^^co-trust^^ 
so  long  as  the  person  receiving  the  notice  continues  in  the  same 
relation  to  the  others  (w).     "Notice  to  one  trustee  is  suflBoient, 
because  a  subsequent  incumbrancer  or  assignee  would  be  under 
obligation  to  inquire  of  every  one  of  the  trustees  "  (o).     Hence 
notice  to  one,  not  in  fact  communicated  to  the  others,  is  not  effectual 
to  maintain  the  priority  of  an  assignment  of  which  notice  is  duly 
given  after  the  relation  ceases  by  death  or  retirement  or  other- 
wise (/?).     But  a  priority  gained  by  notice  is  retained  notwith- 
standing the   deaths  of   the  parties  to  whom   notice  has  been 
given  (q).     Where  one  of  several  trustees  is  also  a  beneficiary  and 
assigns  his  interest,  his  knowledge  of  the  transaction  as  assignor  is 
not  sufficient  to  protect  it,  because  he  is  interested  to  suppress  it ; 
but  if  he  assigns  to  a  co-trustee,  the  knowledge  of  the  latter  as 
assignee  is  sufficient  (r).     An  assignment  by  the  beneficiary  of  a    • 
fimd  to  the  trustee  is  valid  against  a  subsequent  assignee ;  and  a 
subsequent  order  upon  the  trustee  to  pay  "  the  balance  due,"  was 
construed  as  referring  to  the  balance  after  deducting  the  prior  claim 
of  the  trustee  («). — Upon  a  change  in  the  trustees,  the  new  trustees  Change  of 
are  not  affected  by  notices  previously  given  which  are  not  in  fact  *  ^^i^^ 
communicated  to  them ;  and  it  is  not  the  duty  of  the  new  trustees 
to  inquire  respecting  such  notices ;  nor  is  it  the  practice  of  the 
court,  in  appointing  new  trustees,  to  make  inquiry,  but  j)riorities 
actually  acquired  are  not  affected  {t).    It  is  not  the  duty  of  a  trustee 

(t)  AUetson   v.    Chichester,   L.   R,    10  hill,  4  D.  F.  &  J.  147  ;  31  L.  J.  C.  1. 

C.  P.  319;    44  L.  J.  C.  P.   153.      See  [p)   Timson  v.   liamsltottom,    2   Keen, 

Policies  of  Assurance  Act,  1867,  ss.  3,  5.  35  ;  Meux  v.  Bdl,  mtpra. 

{k)  See  ante,  p.  833.     And  see  Ex  p,  {q)   Ward  v.  Dunromhe,  (1803)  A.  C. 

Fortsea  Inland  B.  S.,  supra.  369;    62    L.   J.  C.   881;    /^    Jrashlc, 

(/)  See  Soc.  Gen.  de  Paris  v.  Tramways  (1899)  1  Ch.  163 ;  68  L.  J.  C.  117. 

Union,  14  Q.  B.  D.  424;  54  L.  J.  Q.  B.  (r)  Browne  v.  Savage,  4  Drew.  635 ; 

177.  Lloyd's  Bk.  v.  Pearson,  (1901)  I  Ch.  865; 


im)   Wragge's  ease,  L.  R.  6  Eq.  284.  70  L.  J.  0.  422. 

\n)  Smith  v.  Smith,  2  C.  &  M. 
L.  J.  Ex.  42  ;    Meux  v.  Bell,  1  Hare,       L.  J.  B.  70. 


Smith  v.  Smith,  2  C.  &  M.  231 ;  3  («)  £x  p.  Garrard,  5  0.  D.  61 ;   46 


73 ;  11  L.  J.  C.  77;  Duncan  t.  Chamber-  {t)  Phipps  v.  Lovegrore,  L.  R.  16  Eq. 

latjne,  11  Sim.  123.  80  ;    42  L.  J.  C.  892.      See  note  (<?), 

(o)  Westbnry,  L.  C,  WilUs  v.  Green'      supra. 
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Pabt  VI.  either  to  the  ccj^fui  que  trmty  or  to  an  intended  afisiguee,  to  answer 
inquiries  ahout  notices  of  prior  dealings  by  the  cestui  que  trust;  and 
if  he  does  answer  such  inquiries  in  good  faith  to  the  best  of  his 
knowledge  and  belief,  he  in  general  incurs  no  liability ;  but  if  he 
makes  a  positi7e  statement  that  the  fund  is  unincumbered,  which  is 
acted  upon,  he  is  estopped  from  afterwards  denying  it  («)• 


Assignee 
subject  to 
equities 
against 
assignor. 


Equities 
chargeable. 


Tlie  assignee  of  a  debt  or  chose  in  action  takes  it  subject  to  all 
equities  that  may  arise  against  it  between  the  assignor  and  the 
debtor  before  notice  given  to  the  latter  of  the  assignment  (^). 
According  to  this  rule  upon  the  assignment  of  a  mortgage  debt, 
without  the  concurrence  of  the  mortgagor,  the  assignee  stands  in 
the  same  position  as  the  mortgagee  and  can  claim  no  more  than  is 
justly  due  upon  an  account  stated  between  the  mortgagor  and 
mortgagee  at  the  time  of  notice  given  to  the  mortgagor  (y).  And 
the  assignee  of  a  bond  or  debenture  of  a  company  takes  it  subject 
to  the  conditions  upon  which  it  was  given  by  the  company  to  the 
assignor,  unless  the  debenture  was  issued  in  a  negotiable  form  (z) . 
Where  debentures  were  given  to  the  promoter  of  a  company  in 
payment  of  his  undertaking  to  form  the  company,  and  were  assigned 
by  him  to  several  assignees,  it  was  held  that  a  set-off  against  iho 
promoter  for  unpaid  chcu*ges  was  chargeable  against  the  assignees 
of  the  debentures  rateably  (a). 

The  equities  chargeable  against  the  assignee  are  such  only  as  arise 
out  of  the  same  transaction  as  the  debt  and  are  available  in  reduc- 
tion of  the  claim  of  the  assignor :  as  payment  or  satisfaction  made 
on  account  of  the  debt ;  failure  of  the  consideration  for  the  debt, 
as  in  the  case  of  a  vendor  failing  to  convey  the  estate  sold  after 
assigning  the  debt  for  the  purchase-money  (b) ;  defective  execution 
of  the  consideration  for  the  debt,  as  defects  in  the  quality  of  goods 
sold,  or  of  work  done  (c) ;  a  lien  or  set-off  arising  from  the  terms 
of  the  agreement  with  the  assignor,  as  a  banker's  lien  upon  the 
money  assigned,  or  the  lien  of  a  company  upon  shares  for  claims 


(«)  ZowY.  Bouverie,  (1891)  3  Ch.  82 ; 
60  L.  J.  C.  594.  See  Re  Tillott,  (1892) 
1  Ch.  86;  61  L.  J.  C.  38. 

{x)  Mangles  v.  Dixon,  3  H.  L.  C.  702; 
10  E.  K.  278  ;  Roxburghe  v.  Cox,  17 
C.  D   620  ;  60  L.  J.  C.  772. 

(y)  Turner  v.  Smith,  (1901)  1  Ch.  213; 
70  L.  J.  C.  144. 

{z)  Financial  Corp.^s  claim,  L.  R.  3 
Ch.  355 ;  37  L.  J.  C.  362.     See  Re  Got/ 


^  Co,,  (1900)  2  Ch.  149;    69  L.  J.  C. 
481. 

{a)  Ex  p.  James,  L.  B.  8  Eq.  225  ; 
38  L.  J.  C.  616. 

(b)  Financial  Corp.'**  claim,  supra. 

(r)  Young  y.  Kitchin,  3  Ex.  D.  127; 
47  L.  J.  Ex.  679 ;  Xewfoundland  Gov.  v. 
Kiu'foundland  Rj/.y  13  Ap.  Ca.  199;  67 
L.  J.  P.  C.  35. 
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on  the  shareholder  who  has  assigned  his  shares  (d).  But  the  debtor  Chap.  I. 
cannot  charge  the  assignee  with  a  set-ofP  or  counterclaim  which 
arises  against  the  assignor  from  transactions  independent  of  the 
debt  assigned  (c). — The  assignee  of  a  debt  also  takes  it  subject  to 
any  right  or  equity  in  the  debtor  to  avoid  it  or  have  it  set  aside 
upon  the  ground  of  fraud  or  other  sufficient  ground  (/).  So  the 
assignee  of  a  mortgage  debt  acquires  no  right  if  the  mortgage  was 
given  by  trustees  in  breach  of  trust  to  the  knowledge  of  the  mort- 
gagee (g).  And  if  the  debt  was  originally  void,  as  being  illegal  in 
matter  or  in  form,  the  assignee  is  in  no  better  position  than  the 
assignor  and  has  no  claim ;  as  in  the  case  of  bonds  issued  by  the 
directors  of  a  company  which  are  ultra  vires,  or  in  fraud  of  the 
company ;  and  though  the  assignee  gave  value  for  them  and  had 
no  notice  of  the  invalidity  (//). — The  debtor  can  assert  no  equity  Equities 
against  the  assignee  arising  out  of  any  transaction  with  the  assignor  n^^f  ^ 
after  receiving  notice  of  the  assignment ;  but  he  can  assert  claims 
accruing  at  the  time  of  notice  though  not  due  and  payable  until 
afterwards  (t).  And  it  was  held  that  the  debtor  could  not  claim 
against  the  assignee  for  advances  made  to  the  assignor  after  notice 
of  the  assignment  though  the  advances  were  made  and  expended 
for  the  purpose  of  completing  the  consideration  upon  which  the 
debt  became  payable  (k).  Where  a  shareholder  assigned  debentm^es 
of  a  company  after  the  commencement  of  winding-up,  it  was  held 
that  the  company  might  set  off  subsequent  calls  upon  the  shares, 
because  the  liability  to  contribution  accrued  with  the  winding-up 
and  before  the  assignment  (/). 

The  debtor  may  be  barred  of  any  equity  against  the  assignee  by  Equities 
the  conditions  of  the  original  debt  or  contract  with  the  assignor ;  ^^ItioM  of 
"  he  may  contract  himself  out  of  the  right  of  resorting,  as  against  debt, 
the  assignee  of  the  creditor,  to  his  equities  against  the  creditor 
himself"  (m) :  as  was  held  in  the  case  of  debentures  of  a  company 


((/)  Roxburghe  ▼.  Cux^  tiupra ;  Hor$faU 
T.  Halifax  Bk.,  52  L.  J.  C.  699. 

(e)  Watson  v.  Mid-Walet  Ry,^  L.  R. 
2  C.  P.  593 ;  36  L.  J.  C.  285 ;  Ex  p. 
Theyi,  26  C.  D.  587  ;  63  L.  J.  C.  1008 ; 
Lee  and  Chapman^ $  eaaej  30  G.  D.  216 ; 

54  L.  J.  C.  460. 

(/)  Turf  on  v.  Benson ,  1  P.  Wms. 
496  ;  Graham  v.  Johnsortj  L.  R.  8  Eq. 
36  ;  33  L.  J.  C.  374  ;  Judd  v.  Oreeft,  45 
L.  J.  C.  108. 

iff)  Burt  T.  Truetnan,  29  L.  J.  C.  902. 
See  Bickerion  v.  Walker,  31  C.  D.  161 ; 

55  L.  J.  C.  227;    French  v.   Hope,  66 


Xj.  «r.  C  363. 

(A)  Atheneeum  Ass,  ▼.  Pooley^  3  D.  & 
J.  294 ;  28  L.  J.  C.  119.  See  Davis  v. 
Bolton  ^  Co,,  (1894)  3  Ch.  678 ;  63  L.  J. 
C.  743. 

(i)  Jeffryen  v.  Agra  Bk.,  L.  R.  2  Eq. 
674  ;  35  L.  J.  C.  686;  Walts  v.  Driscoll, 
(1901)  2  Ch.  294  ;  70  L.  J.  C.  159. 

{k)  Briee  v.  Bannister,  3  Q.  B.  D. 
569 ;  47  L.  J.  Q.  B.  722. 

(0  Ex  p,  Maeketizie,  L.  R.  7  Eq.  240  ; 
38  L.  J.  C.  199. 

(m)  Rolt,  L.  J.,  Ex  p.  New  Zealand 
Bkff.  Corp.,  L.  R.  3  Oh.  158 ;  37  L.  J.  C. 
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barred  by 
condact  of 
debtor. 


issued  under  their  articles  of  association  in  payment  of  the  purchase- 
money  of  estates  conveyed  to  the  company,  and  expressed  to  be 
payable  to  the  vendor  and  his  assigns  («).  So  where  debentures 
were  issued  to  a  person  for  the  purpose  of  raising  money,  under  a 
contract  by  him  to  indemnify  the  company,  it  was  held  to  be  con- 
trary to  the  intention  of  the  parties  that  an  assignee  of  a  debenture 
should  be  met  by  a  claim  against  the  assignor  upon  the  indem- 
iiity  (o). — The  debtor  may  also  be  barred  by  his  own  conduct 
towards  the  assignee  from  any  equities  against  him.  Thus  a 
company  who  accepted  notice  of  assignment  of  a  bond,  without 
informing  the  assignee  that  they  repudiated  the  bond  as  having 
been  fraudulently  issued  to  the  assignor,  were  held  to  have  estopped 
themselves  from  disputing  it  against  the  assignee  (p).  And  where 
the  debtor  accepted  a  written  order  upon  him  to  pay  out  of  the  first 
money  that  should  come  to  his  hand  on  account  of  the  assignor, 
and  delivered  it  to  the  assignee,  he  was  held  barred  from  any  prior 
claim  upon  the  fund  as  against  the  assignee  (q).  Upon  this  prin- 
ciple a  company  by  accepting  an  assignee  of  their  debentures  or 
shares,  and  registering  him  as  proprietor,  were  held  to  be  estopped 
from  disputing  his  title  and  charging  the  debentures  with  any 
liability  of  the  assignor  (/•).  And  a  corporation  who  have  issued 
assignable  debentures,  though  in  pursuance  of  an  illegal  contract 
with  the  person  to  whom  they  were  issued,  are  estopped  from 
denying  their  validity  against  his  assignee  \vho  has  taken  them  for 
value  and  without  notice  of  the  illegality  («). 


Assignment 
of  debt  by 
new  agree- 
ment of  aU 
partiep. 


The  assignment  of  a  debt  may  be  made  effectual  in  law  by  an 
agreement  of  all  the  parties,  that  the  debtor,  in  consideration  of  his 
discharge  by  the  assignor,  shall  bind  himself  to  pay  the  debt  to  the 
assignee.  "  Suppose  A.  owes  B.  100/.,  and  B.  owes  C.  100/.,  and 
the  three  meet,  and  it  is  agreed  between  them  that  A.  shall  pay  C. 
the  100/. ;  B.'s  debt  is  extinguished,  and  C.  may  recover  that  sum 


418;   Ite  Ooy  %  Co,,  (1900)  2  Ch.  149; 
69  L.  J.  C.  481. 

(n)  Higgs  v.  N.  Assam  Tea  Co.,  L.  B. 
4  Ex.  387  ;  38  L.  J.  Ex.  233. 

(p)  Biehson  v.  Swansea  VaUBg.,  L.  R. 
4  Q.  B.  44;  38  L.  J.  Q.  B.  17. 

{p)  Brunton*s  claims  L.  R.  19  Eq. 
302  ;  44  L.  J.  C.  460.  See  llorsfall  v. 
Halifax  M.,  52  L.  J.  C.  699. 

(q)  Maefarlane  v.  Lister^  37  C.  D.  88  ; 
67  L.  J.  0.  92. 


(r)  Higgs  v.  N.  Assam  Tea  Co.,  supra; 
Ex  p.  Universal  Life  Ass.,  L.  R.  10  Eq. 
458  ;  39  L.  J.  C.  829  :  Re  Bahia  and  San 
Franciseo  Ry.,  L.  R.  3  Q.  B.  684  ;  37 
L.  J.  Q.  B.  126 ;  Morion^s  ease,  L.  R. 
16  Eq.  104  ;  42  L.  J.  C.  786;  Balkis  Co. 
V.  Tomkimon,  (1893)  A.  0.  396;  63 
L.  J.  Q.  B.  134. 

U)  Jrebb  V.  Herne  Rag  Cofnmrs.,  L.  R. 
5  ^.  B.  642;  39  L.  J.  Q.  B.  221.  See 
Re  Romford  Canal  Co.,  24  C.  D.  85  ;  bl 
L.  J.  C.  729. 


PRINCIPLES  OF  ASSIGNMENT. 


839 


against  A."  (t).  The  legal  effect  of  the  agreement  is  that  B.  pays  Chap.  I. 
his  debt  to  0.,  by  assigning  to  him  the  debt  of  A.,  who  contracts 
to  pay  0.  instead  of  B.  But  unless  the  condition  of  agreement  of 
all  parties  to  the  discharge  of  the  debt  of  the  assignor  and  to  the 
undertaking  of  the  debt  to  the  assignee  is  fully  satisfied,  the  .result- 
ing assignment  of  the  debt  is  imperfect  {u).  When  the  agreement 
is  complete  the  assignment  of  the  debt  and  authority  to  pay  the 
assignee  is  final  and  irrevocable  {x). — In  the  same  manner  an 
assignment  may  be  made  of  a  future  or  contingent  debt,  so  that 
the  assignee  becomes  entitled  and  can  recover  against  the  debtor 
only  upon  satisfaction  of  the  conditions  by  which  the  debt 
becomes  absolute  :  as  in  the  case  of  an  order  upon  the  charterer  of 
a  ship  to  pay  out  of  the  freight  to  become  Sue  on  the  loading  and 
sailing  o|  the  ship  (y) ;  an  order  for  payment  out  of  the  price  of 
future  supplies  of  goods  (2)  ;  or  an  oixier  to  pay  out  of  an  open 
account  when  the  balance  shall  be  sufficient  {a).  An  order  for 
payment  out  of  future  rent,  is  within  sect.  4  of  the  Statute  of 
Frauds  (6). — In  the  case  of  a  debt  for  money  received  to  the  use  Debt  for 
of  another,  the  assent  of  the  debtor  to  the  assignment  of  the  whole,  ™^'*.®^ 
or  a  certain  amount  of  the  debt,  expressed  to  the  assignee,  operates 
as  an  effectual  appropriation  of  the  money  to  the  use  of  the 
assignee,  and  entitles  him  to  recover  such  money  under  a  claim  for 
money  received  to  his  use  (c). — The  contract  or  promise  of  the  statute  of 
debtor  to  pay  according  to  the  order  or  assignment  of  his  creditor,  ^™^^*- 
is  a  promise  to  pay  his  own  debt,  though  it  operates  in  discharge 
of  the  debt  of  his  creditor ;  it  is  therefore  not  a  promise  to  pay  the 
debt  of  another  within  the  Statute  of  Frauds,  and  does  not  require 
written  evidence  (<i).  An  order  in  writing  upon  a  debtor  in  Stamp, 
general  terms  to  pay  a  sum  of  money  to  another  may  constitute  a 
bill  of  exchange,  or  order  requiring  a  stamp,  under  the  Stamp 
Act  (e). 


{t)  BuUer,  J.,  Tatloek  v.  Jfarris,  2 
T.  R.  180 ;  Tenterden,  C.  J.,  Fairli€  v. 
Dentofi,  8  B.  &  C.  400.  See  Ex  p. 
Burden,  16  C.  D.  676. 

(u)  Cuxon  V.  Chadley,  3  B.  &  C.  591  ; 
Liver$idf^r  v.  Broadbelt,  4  H.  &  N.  603 ; 
28  L.  J.  Ex.  332 ;  Cochrane  v.  Green,  9 
C.  B.  N.  S.  448 ;  30  L.  J.  C.  P.  97. 

(x)  Jlutehinson  v.  Ileyworth,  9  A.  &  £. 
375 ;  8  L.  J.  Q.  B.  17  ;  Walker  v. 
Rostron,  9  M.  &  W.  411 :  11  L.  J.  Ex. 
173;  HaniUton  v.  Spottiswoode,  4  Ex. 
200 ;  18  L.  J.  Ex.  393. 

(v)  St4ds(m  V.  Billon,  6  E.  &  B.  566  ; 
20  L.  J.  Q.  B.  27. 


(z)  Walker  t.  Bostron,  tupra;  Hamilton 
V.  Spottiswoode,  supra;  Ferei/Y.  Cletnents, 
43  L.  J.  0.  P.  165.  See  Briee  v.  Ban- 
nifter,  3  Q.  B.  D.  669  ;  47  L.  J.  Q.  B. 
722. 

{a)  Malcolm  v.  (icott,  6  Ex.  601. 

(b)  Ex  p.  Hall,  10  C.  D.  615  ;  48 
L.  J,  B.  79. 

(f)  Le  Bernalea  v.  Fuller,  14  East, 
590,  D.  ;  Lilly  v.  Hays,  6  A.  &  E.  648 ; 
6  L.  J.  K.  B.  5  ;  Griffin  v.  Weatherby, 
L.  R.  3  Q.  B.  753  ;  37  L.  J.  Q.  B.  280. 

{d)  Hodgson  y.  Anderson,  3  B.  &  C. 
842. 

{e)  See  ante,  p.  831. 
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Pabt  VI.  By  the  same  process  of  agreement  of  all  parties,  the  liability  for 
Assignment  a  debt  may  be  assigned  from  one  debtor  to  another.  Such  a  trans- 
liability,  action  occurs  upon  a  change  in  a  firm  of  partners  by  retirement  or 
death,  where  the  debt  of  the  original  firm  is  assigned  to  the  ne'w 
firm  ;  and  the  creditor,  by  continuing  to  deal  with  the  firm  after 
notice  of  the  change,  presumptively  accepts  the  liability  of  the  neTv 
firm  in  substitution  for  his  claim  against  the  former  partners  (./*) . 
Upon  this  principle,  according  to  usage  of  the  building  trade,  the 
liability  of  the  building  owner  to  the  surveyor  for  taking  out  the 
quantities  of  the  specification  for  tenders  is  transferred  to  the 
builder  whose  tender  is  accepted  {g). 

(/)  See  ante,  pp.  563,  625. 

(s)  North  V.  Bawett,  (1892)  1  Q.  B.  333 ;  61  L.  J.  Q.  B.  177. 
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ASSIGNABLE  CONTRACTS. 

PAOE 

Bills  of  exohanffe — contracts  of  the  parties — negotiation  by 
delivery  and  indorsement — rights  of  holder — forg^  sig^natures  841 

Banker^s  cheques — ^liability  of  banker — crossed  cheques — forged 
indorsement — post-dated  cheques  84.3 

Promissory  notes    847 

Bills  of  lading — ^rights  and  liabilities  of  indorsee — indorsement  as 
security — discharge  of  bill  of  lading — stoppage  of  gx>ods  in 
transitu — estoppel  as  to  goods  shipped 848 

Policies  of  life  insurance — policies  of  marine  insurance 853 

Debentures  of  companies — local  loan  debentures— certificates  of 
shares   856 

Public  stock  certificates — dividend  warrants— exchequer  bills — 
postal  orders — foreign  government  bonds 857 

Some  contracts  are  negotiable  or  assignable  in  various  degrees  in  Instances  of 
exception  to  the  above-mentioned  rules ;  either  at  common  law  or  ^^ctsf 
by  statute. 

Bills  of  exchange  were  originally  negotiable  by  the  custom  of  Bills  of 
merchants,  which  in  this  respect  was  incorporated  in  the  common  ®^®*""*fi^- 
law ;  they  are  now  defined  and  regulated  by  the  Bills  of  Exchange 
Act,  1882.  The  statute  expressly  provides  (sect.  97)  that  "  the  rules 
of  common  law,  including  the  law  merchant,  save  in  so  far  as  they 
are  inconsistent  with  the  express  provisions  of  this  Act,  shall 
continue  to  apply  to  bills  of  exchange,  promissory  notes  and 
cheques."  The  following  are  the  chief  provisions  of  the  Act  relating 
to  the  negotiation  of  bills  and  notes : — 

Sect.  3  (1.)  "A  bill  of  exchange  is  an  unconditional  order  in  Drawing, 
writing,  addressed  by  one  person  to  another,  signed  by  the  person 
giving  it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on 
demand  or  at  a  fixed  or  determinable  time  a  sum  certain  in  money 
to  or  to  the  order  of  a  specified  person,  or  to  bearer"  (a). — 

(a)  See  Chamberlain  v.  Younff,  (1893)  2       v.   Ayret,  3  Ap.   Ca.    133  ;    47   L.   J. 
Q.  B.  206  ;  63  L.  J.  Q.  B.  28  ;   JFilhn*      P.  C.  1. 
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Acceptance. 


Contract  of 
acceptor. 

Drawer. 


Indorscr. 


Sect.  17  (1.)  "  The  acceptance  of  a  bill  is  the  signification  by  the 
drawee  of  his  assent  to  the  order  of  the  drawer.  (2.)  It  must  be 
written  on  the  bill  and  be  signed  by  the  drawee.  The  mere 
signature  of  the  drawee  without  additional  words  is  sufficient "  (6). 
Sect.  54.  "  The  acceptor  of  a  bill  by  accepting  it  engages  that 
he  will  pay  it  according  to  the  tenor  of  his  acceptance.'' 
Sect,  bb  (1.)  "  The  drawer  of  a  bill  by  drawing  it  engages  that 
on  due  presentment  it  shall  be  accepted  and  paid  according  to  its 
tenor,  and  that  if  it  be  dishonoured  he  will  compensate  the  holder 
or  any  indorser  who  is  compelled  to  pay  it,  provided  that  the 
requisite  proceedings  on  dishonour  be  duly  taken."  (2.)  The 
indorser  of  a  bill  by  indorsing  it  engages  to  the  same  effect  as  the 
drawer,  to  the  holder  or  to  a  subsequent  indorser  who  is  compelled 
to  pay  (r).  But  the  bill  must  be  complete  on  the  face  of  it  before 
a  person  can  incur  liability  as  an  indorser  under  this  section  (rf). 
Negotiation.  Sect.  8  (1.)  "Where  a  bill  contains  words  prohibiting  transfer, 
or  indicating  an  intention  that  it  shall  not  be  transferable,  it  is 
valid  as  between  the  parties  thereto,  but  is  not  negotiable  (e). 
(2.)  A  negotiable  bill  may  be  payable  either  to  order  or  to  bearer- 
(3.)  A  bill  is  payable  to  bearer  w^hich  is  expressed  to  be  so  payable, 
or  on  which  the  only  or  last  indorsement  is  an  indorsement  in 
blank.  (4.)  A  bill  is  payable  to  order  which  is  expressed  to  be  so 
payable,  or  which  is  expressed  to  be  payable  to  a  particular 
person,  and  does  not  contain  words  prohibiting  transfer "  (X). 
Sect.  7  (3.)  "  Where  the  payee  is  a  fictitious  or  non-existing 
person,  the  bill  may  be  treated  as  payable  to  bearer"  (g). — 
Sect.  31  (1.)  "A  bill  is  negotiated  when  it  is  transferred  from  one 
person  to  another  in  such  a  manner  as  to  constitute  the  transferee 
the  holder  of  the  bill. — (2.)  A  bill  payable  to  bearer  is  negotiated 
by  delivery.  (3.)  A  bill  payable  to  order  is  negotiated  by 
the  indorsement  of  the  holder  completed  by  delivery"  (^). 
Sect.  32  (1.)  "  An  indorsement  must  be  written  on  the  bill  itself 
and  be  signed  by  the  indorser.      The  simple  signature  of  the 


Delivery  and 
indorsement. 


(b)  See  Hindlaugh  v.  Blakey,  3  C.  P.  D. 
136  ;  47  L.  J.  C.  346 ;  Steeie\.  M'Kitilayy 
6  Ap.  Ca.  754. 

(c)  Ld.  Blackburn,  Steile  v.  3f*Kinlai/, 
6  Ap.  Ca.  769.  As  to  notioe  of  dis- 
honour, see  anley  p.  454. 

(rf)  Jenkins  v.  Comber,  (1898)  2  Q.  B. 
168 ;  67  L.  J.  Q.  B.  780. 

(e)  National  Bk.  v.  Silke,  (1891)  1 
Q.  B.  435;  60  L.  J.  Q.  B.  199. 


(/)  See  Becroix  t.  Meyer^  25  Q.  B.  D. 
343;  59  L.  J.  Q.  B.  638;  Meyer  v. 
Becroix,  (1891)  Ap.  Ca.  520  ;  61  L.  J. 
Q.  B.  205. 

{y)  See  Bk.  of  England  v.  Vagliano, 
(1891)  Ap.  Ca.  107;  60  L.  J.  Q.  B. 
145;  Clutton  v.  Altenborougk,  (1897) 
A.  C.  90;  66  L.  J.  Q.  B.  221. 

(h)  See  Broniage  v.  Lloyd,  1  Ex.  32 ; 
16  L.  J.  Ex.  267 ;  Bay  v.  Longhurst,  62 
L.  J.  C.  334. 
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indorser    on    the    bill    without    additional    words    is    sufficient.     Chap.  II. 
(6.)  An  indorsement  may  be  made  in  blank  or  special.     It  may  ^ 

also  contain  terms  making  it  restrictive."  Sect.  34  (1.)  "An 
indorsement  in  blank  specifies  no  indorsee,  and  a  bill  so  indorsed 
becomes  payable  to  bearer.  (2.)  A  special  indorsement  specifies 
the  person  to  whom,  or  to  whose  order,  the  bill  is  to  be  payable." 
Sect.  3o  (1.)  "An  indorsement  is  restrictive  which  prohibits  the 
f  uiiher  negotiation  of  the  bill  or  which  expresses  that  it  is  a  mere 
authority  to  deal  with  the  bill  as  thereby  directed,  and  not  a 
transfer  of  the  ownership  thereof." — Sect.  36  (1.)  "  Where  a  bill 
is  negotiable  in  its  origin  it  continues  to  be  negotiable  until  it  has 
been  (a)  restrictively  indorsed,  or  (b)  discharged  by  payment  or 
otherwise.  (2.)  Where  an  overdue  bill  is  negotiated  it  can  only  Overdue  bill, 
be  negotiated  subject  to  any  defect  of  title  affecting  it  at  its 
maturity,  and  thenceforward  no  person  who  takes  it  can  acquire  or 
give  a  better  title  than  that  which  the  person  from  whom  he  took 
it  had  («).  (4.)  Except  where  an  indorsement  bears  date  after  the 
maturity  of  the  bill,  every  negotiation  is  prima  facie  deemed  to 
have  been  effected  before  the  bill  was  overdue." 

Sect.  58  (1.)  "Where  the  holder  of  a  bill  payable  to  bearer  Negotiatioii 
negotiates  it  by  delivery  without  indorsing  it,  he  is  called  a  ^^o«* 
*  transferor  by  delivery.'      (2.)  A  transferor  by  delivery  is  not 
liable   on   the  instrument.      (3.)   A  transferor  by  delivery  who 
negotiates  a  bill  thereby  warrants  to  his  immediate  transferee 
being  a  holder  for  value  that  the  bill  is  what  it  purports  to  be,  that 
he  has  a  right  to  transfer  it,  and  that  at  the  time  of  transfer  he  is 
not  aware  of  any  fact  which  renders  it  valueless." — Sect.  31  (4.) 
"  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for 
value  without  indorsing  it,  the  transfer  gives  the  transferee  such 
title  as  the  transferor  had  in  the  bill,  and  the  transferee  in  addition 
acquires  the  right  to  have  the  indorsement  of  the  transferor"  (y). 
Sect.  37.  "  Where  a  bill  is  negotiated  back  to  the  drawer,  or  to  a  Negotiation 
prior  indorser  or  to  the  acceptor,  such  party  may,  subject  to  the  *®  P"<^' 
provisions  of  this  Act,  re-issue  and  further  negotiate  the  bill,  but 
he  is  not  entitled  to  enforce  payment  of  the  bill  against  any  inter- 
vening party  to  whom  he  was  previously  liable  "  (A*). 

(»)  Ex  p.  Swan,   L.  R.  6   Eq.  344;  32  L.  J.  C.  P.  161;    Waikina  v.  Mauley 

Ex  p.  Oriental  Commercial  Bk,,  L.  R.  5  2  Jao.  &  W.  243  ;    Good  v.    Walker,  61 

Ch.  358 ;   39  L.  J.  C.  688.     Seo  Alc.^k  L.    J.   Q.   B.    736.      See    Herdman   v. 

V,  Smith,  (1892)  1  Ch.  238;  61  L.  J.  C.  Wheeler,  (1902)  1  K.  B.  361  ;    71  L.  J. 

161.  K.  B.  270. 

[j)  See  Roie  v.  Sims,  1  B.  &  Ad.  521 ;  {k)   Wilkin wn  v.  Unwin,  7  Q.  B,  D. 

Whistler  v.  Forster,  14  C.  B.  N.  8.  248  ;  636 ;  60  L.  J.  Q.  B.  338. 
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PabtVL 

Ml  I 

Holder  in 
due  course. 


Rights- of 
holder. 


Forged  and 

unauthorised 

signature. 


Sect.  29  (1.)  "  A  holder  in  due  course  is  a  holder  who  has  taken 
a  bill,  complete  and  regular  on  the  face  of  it,  under  the  folloTving' 
conditions,  namely :  (a)  that  he  became  the  holder  of  it  before  it 
was  overdue,  and  without  notice  that  it  had  been  previously  dis- 
honoured ;  (b)  that  he  took  the  bill  in  good  faith  and  for  value, 
and  that  at  the  time  the  bill  was  negotiated  to  him  he  had    no 
notice  of  any  defect  in  the  title  of  the  person  who  negotiated  it.'* 
(3.)  "  A  holder  (whether  for  value  or  not)  who  derives  his  title  to 
a  bill  through  a  holder  in  due  course,  and  who  is  not  himself  a 
party  to  any  fraud  or  illegality  affecting  it,  has  all  the  rights  of 
that  holder  in  due  course  as  regards  the  acceptor  and  all  parties  to 
the  bill  prior  to  that  holder." — Sect.  38.  "  The  rights  and  powers 
of  the  holder  of  a  bill  are  as  follows: — (1.)  He  may  sue  on  the 
bill  in  his  own  name.      (2.)  Where  he  is  a  holder  in  due  course  he 
holds  the  bill  free  from  any  defect  of  title  of  prior  parties,  as  well 
as  from  mere  personal  defences  available  to  prior  parties  amongst 
themselves,  and  may  enforce  payment  against  all  parties  liable  on 
the  bill.     (3.)  Where  his  title  is  defective,  if  he  negotiates  the  bill 
to  a  holder  in  due  course,  that  holder  obtains  a  good  and  complete 
title  to  the  bill ;  and  if  he  obtains  payment  of  the  bill  the  person 
who  pays  him  in  due  course  gets  a  valid  discharge  for  the  bill." — 
Sect.  30  (2.)  "  Every  holder  of  a  bill  iapn'md  facie  deemed  to  be  a 
holder  in  due  course ;  but  if  in  an  action  on  a  bill  it  is  admitted  or 
proved  that  the  acceptance,  issue,  or  subsequent  negotiation  of  tiie 
bill  is  affected  with  fraud,  duress,  or  force  and  fear,  or  illegality, 
the  burden  of  proof  is  shifted,  unless  and  until  the  holder  proves 
that  subsequent  to  the  alleged  fraud  or  illegality  value  has  in  good 
faith  been  given  for  the  bill "  (/). 

Sect.  23.  "  No  person  is  liable  as  drawer,  indorser,  or  acceptor  of 
a  bill  who  has  not  signed  it  as  such."  And  sect.  24.  "  Subject  to 
the  provisions  of  this  Act,  where  a  signature  on  a  bill  is  forged  or 
placed  thereon  without  the  authority  of  the  person  whose  signature 
it  purports  to  be,  the  forged  or  unauthorised  signature  is  wholly 
inoperative,  and  no  right  to  retain  the  bill  or  to  give  a  discharge 
therefor  or  to  enforce  payment  thereof  against  any  party  thereto 
can  be  acquired  through  or  imder  that  signature ;  unless  the  party 
against  whom  it  is  sought  to  retain  or  enforce  payment  of  the  bill 
is  precluded  from  setting  up  the  forgery  or  want  of  authority," — 
Upon  the  principle  of  this  enactment  where  a  bill  is  accepted  pay- 


(/)  See  Tatam  r.  ffatler,  23  Q.  B.  D.  346  ;  58  L.  J.  Q.  B.  432. 
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able  at  a  bank,  and  the  banker  pays  to  a  forged  indorsement,  he  Chap.  II. 
oannot  charge  his  customer  with  the  amount,  although  he  is  guilty 
of  no  breach  of  duty  to  his  customer,  giving  rise  to  an  independent 
cause  of  action,  by  reason  of  having  paid  the  bill  (m)  ;  unless  the 
customer  is  estopped  by  his  own  negligence  in  accepting  and 
negotiating  the  bill  from  asserting  the  forgery  (n). 

Sect.  73.  ^'  A  cheque  is  a  bill  of  exchange  drawn  on  a  banker  Bankers' 
payable  on  demand  " ;  and  "  the  provisions  of  this  Act  applicable  ^^^l'^* 
to  a  bill  of  exchange  payable  on  demand  apply  to  a  cheque " ; 
accordingly  a  cheque  is  negotiated  by  delivery  or  by  indorsement 
in  the  same  manner  as  a  bill  of  exchange  and  with  similar  liabili- 
ties (o). — Sect.  74.  A  reasonable  time  is  allowed  for  the  presentment  Fneentment. 
of  a  cheque  for  payment ;  having  regard  to  "  the  nature  of  the 
instrument,  the  usage  of  trade  and  of  bankers,  and  the  facts  of  the 
particular  case  " ;  and  if  not  presented  within  a  reasonable  time 
the  holder  keeps  it  at  his  own  risk  against  loss  through  the  delay, 
as  by  failure  of  the  banker ;  the  drawer  is  discharged  of  the  cheque 
to  the  extent  of  the  loss,  and  the  holder  becomes  a  creditor,  in  lieu 
of  the  drawer,  of  the  banker  to  the  extent  of  such  discharge  (jo). 
But  the  negotiation  of  an  overdue  cheque  does  not  affect  the  holder 
with  notice  of  a  defective  title  in  the  person  from  whom  he  took  it, 
as  in  the  case  of  taking  an  overdue  bill  of  exchange  ;  the  delay  in 
presentment  is  merely  a  fact  which  has  to  be  considered  upon  the 
question  of  such  notice  arising  (q), 

A  banker  is  bound  by  the  customary  contract  with  a  customer  to  Rights  and 
pay  cheques  drawn  upon  him,  so  long  as  he  has  funds  of  the  {J^J^^r 
customer  applicable  to  the  purpose ;  and  he  is  liable  to  an  action 
for  damages  caused  by  the  refusal  to  pay  a  cheque  (r).  But  a 
cheque  does  not  operate  as  an  assignment  of  so  much  of  the  funds 
to  the  payee  ;  the  money  deposited  with  a  banker  being  a  loan  at 
his  absolute  disposal,  and  not  a  trust  or  bailment  of  the  specific 
fund  («).     By  sect.  75.     **  The  duty  and  authority  of  a  banker  to 

(m)  Robarts  v.  Tucker,  16  Q.  B.  660 ;  (p)  See  ante,  p.  636. 

20  L.  J.   Q.  B.  270.     And  see  s.  60,  \q)   See    London    and    County  Bk,   y. 

pott,  p.  847.  Groome,  8  Q.  B.  D.  288 ;  51  L.  J.  Q.  B. 

(ft)  Bk.  of  England  v.  Vagliano,  (1891)  224 

Ap.  Ca.  107  ;   60  L.  J.  Q.B  HS.    See  ^^^  j^„^„„;  ^   WiUiam,,  1  B.  &  Ad. 

Ei   183  ;    44  L.  J.  Ex.  121.    And  see  33  L.  J.  C.  P.  148;  linger,  t.  imuUy, 

""(o)  \ul;..  Beari,  8  C.  B.  N.  S.  872 ;  23  Q.  B.  D.  236 ;  68  L.  J.  Q.  B.  416. 

29  L.  J.  C.  P.  287;  McLeany.  ClydesdaU  («)  Hopkinton    v.   Fortter,   L.   R.    19 

Bk,,  9  Ap.  Ga.  95.  Eq.  74. 
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PabtVI.  pay  a  cheque  drawn  on  him  by  his  cnstomer  are  determined  hy  (1) 
countermand  of  payment,  (2)  notice  of  the  customer's  death.'* 
When  a  negotiable  cheque  is  paid  into  a  bank  and  credited  to  the 
customer's  account,  the  banker  becomes  presumptively  the  holder 
for  value  in  due  course,  and  not  merely  agent  to  collect,  and  he 
may  sue  the  drawer  or  indorser  in  his  own  name  (t). 
Crossed  Sect.  76  (1.)  "  "Where  a  cheque  bears  across  its  face  an  addition 

cll6ClIlG8 

of  (a)  the  words   *  and   company,'   or   any   abbreviation  thereof 
between  two  parallel  transverse  lines,  either  with  or  without  the 
words  *  non-negotiable ' ;  or  (b)  two  parallel  lines  simply,  either 
with  or  without  the  words  *  not  negotiable ' ;  that  addition  con- 
stitutes a  crossing,  and  the  cheque  is  crossed  generally.    (2.)  Where 
a  cheque  bears  across  its  face  an  addition  of  the  name  of  a  banker, 
either  with  or  without  the  words  *  not  negotiable,'  that  addition 
constitutes  a  crossing,  and  the  cheque  is  crossed  specially  and  to 
that  banker."     Sect.  77  provides  that  a  cheque  may  be  crossed 
generally  or  specially  and  with  the  words  "  not  negotiable,"  as 
above,  by  the  drawer  or  by  the  holder.     And  sect.  78  makes  the 
crossing  a  material  part  of  the  cheque  ;  which  it  is  not  lawful  for 
any  person  to  obliterate  or  alter. — Sect.  79.  "  Where  the  banker 
pays  a  cheque  crossed  generally  otherwise  than  to  a  banker,  or  if 
crossed  specially  otherwise  than  to  the  banker  to  whom  it  is  crossed, 
he  is  liable  to  the  true  owner  of  the  cheque  for  any  loss  he  may 
sustain  owing  to  the  cheque  having  been  so  paid"  (w).     Sect.  80. 
"  Where  the  banker  on  whom  a  crossed  cheque  is  drawn,  in  good 
faith  and  without  negligence  pays  it  to  a  banker  or  to  the  special 
banker  according  to  the  crossing,  the  banker  paying  the  cheque 
and,  if  the  cheque  has  come  into  the  hands  of  the  payee,  the 
drawer  shall  respectively  be  entitled  to  the  same  rights  and  be 
placed  in  the  same  position  as  if  payment  of   the   cheque   had 
Non-nego-       been   made  to  the  true  owner  thereof." — Sect.  81.  "Where   a 
tiabe  cheque.  p^pgQjj  takes  a  crossed  cheque  which  bears  on  it  the  words  *not 
negotiable,'  he  shall  not  have,  and  shall  not  be  capable  of  giving 
a  better  title  to    the  cheque  than  that  which  the  person  from 
whom  he  took  it  had"  (r). — Sect.  82.  "  Where  a  banker  in  good 
faith  and  without  negligence  receives  payment  for  a   customer 

{t)  McLean  v.  Clydestdah  Bk\,  mpra;  Pinhett,  1  Ex.  D.  368;    46  L.  J.  Ex. 

Ex  p.  JRichdale,  19  C.  D.  409  ;    51  L.  J.  555. 

C.  462  ;    National  Bk.  v.  Silke,  (1891)  1  (r)  See  Xational  Bk.  v.  Silke^  (1891)  I 

Q.  B.  435  ;  60  L.  J.  Q.  B.  199.  Q.  B.  435 ;  60  L.  J.  Q.  B.  199  ;  G,  IT. 

(m)  See^mi^Av.  Union  Bk,^  1  Q.B.  D.  i^y.   v.   London  and  County  Bk.,   (1901) 

31;    44   L.  J.  Q.  B.   117;   Bobbeti  v.  A.  C.  414 ;  70  L.  J.  K.  B.  915.      • 
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of  a  cheque  crossed  generally  or  specially  to  himself,  and  the  Chap.  II. 
customer  has  no  title  or  a  defective  title  thereto,  the  banker 
shall  not  incur  any  liability  to  the  true  owner  of  the  cheque 
by  reason  only  of  having  received  such  payment"  (x). — Sect.  60.  Forged 
"  When  a  bill  payable  to  order  on  demand  is  drawn  on  a  banker,  ^^'>^'^^^' 
and  the  banker  on  whom  it  is  drawn  pays  the  bill  in  good  faith 
and  in  the  ordinary  course  of  business,  it  is  not  incumbent  on  the 
banker  to  show  that  the  indorsement  of  the  payee  or  any  subse- 
quent indorsement  was  made  by  or  under  the  authority  of  the 
person  whose  indorsement  it  purports  to  be,  and  the  banker  is 
deemed  to  have  paid  the  cheque  in  due  course  although  such 
indorsement  has  been  forged  or  made  without  authority "  (y). 
This  enactment  applies  to  indorsements  purporting  to  be  made  by 
an  agent  with  authority,  though  in  fact  unauthorised  (s).  It  does 
not  protect  any  other  banker  or  person  who  receives  the  proceeds 
of  a  forged  or  unauthorised  indorsement  through  the  banker  on 
whom  the  bill  or  cheque  is  drawn ;  and  the  rightful  owner  may 
recover  the  money  from  such  receiver  (a). — ^A  cheque  may  be  post-  Post-dated 
dated,  subject  to  the  objection  that- it  should  be  stamped  as  a  bill  ©deques, 
of  exchange ;  but  this  objection  can  onjy  be  taken  whilst  it  remains 
apparent  on  the  face  of  the  instrument,  and  not  after  the  date  has 
elapsed  and  it  has  become  due  and  payable  on  demand ;  and 
though  the  bearer  took  it  before  it  was  due  and  therefore  with 
notice  of  the  post-dating  {b).  The  drawer  of  a  post-dated  cheque 
is  under  no  obligation  to  stop  its  payment  for  the  benefit  of  a  third 
party,  as  it  may  have  got  into  the  hands  of  a  band  fide  holder  for 
value  to  whom  he  would  be  liable  (c). 

Sect.  83  (1.)  "A  promissory  note  is  an  unconditional  promise  in  Promissory 
writing  made  by  one  person  to  another  signed  by  the  maker,  ^^^®^- 
engaging  to  pay  on  demand  or  at  a  fixed  or  determinable  future 


(x)  See  Afaithiessen  v.  Zond.  ^  Co.  Bk,, 
6  C.  P.  D.  1 ;  48  L.  J.  C.  P.  629 ;  La 
Cave  f  Co,  v.  CredU  Lyonnais,  (1897)  1 
Q.  B.  148 ;  66  L.  J.  Q.  B.  226 :  Clnrke 
V.  Lond.  ^  Co.  Bk.y  (1897)  1  Q.  B.  6o2  ; 
66  L.  J.  Q.  B.  226 ;  O.  W.  B//.  v.  Zond. 
^  Co.  Bk.y  supra  ;  Gordon  v.  London  City 
^  Midland  Bk.,  (1902)  1  K,  B.  242;  71 
L.  J.  K.  B.  215. 

(y)  See  Halifax  Union  v.  JTheelwright^ 
lu.  R.  10  Ex.  183;  44  L.  J.  Ex.  121  ; 
Gordon  v.  London  City  and  Midland  Bk., 
tttpra.    And  see  sect.  23,  ante,  p.  844. 


(z)  Charles  v.  Blaekwell,  2  C.  P.  D. 
151  ;  46  L.  J.  C.  P.  368. 

(a)  Ogden  v.  Benas,  L  R.  9  C.  P.  613 ; 
43  L.  J.  C.  P.  259  ;  Arnold  v.  Cheque  Bk., 

1  C.  P.  D.  578 ;  45  L.  J.  C.  P.  662 ; 
Patent  Gun  Cotton  Co.  v.  JFihon,  49  L.  J. 
C.  P.  713. 

(A)  Gatty  V.  Fry,  2  Ex.  D.  265 ;  46 
L.  J.  Ex.  605.  See  Clarke  v.  Jtoehe,  3 
Q.  B.  D.  170 ;  47  L.  J.  Q.  B.  147. 

(<?)  Ex  p,  RichdaU,  19  C.  D.  409;  61 
L.  J.  0.  462  ;  Benee  v.  Shearman,  (1898^ 

2  Ch.  682  ;  67  L.  J.  C.  613. 
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Pabt  VI.  time,  a  sum  certain  in  money,  to  or  to  the  order  of  a  specified 
person  or  to  bearer  {d).  (2.)  An  instrument  in  the  form  of  a  note 
payable  to  maker's  order  is  not  a  note  within  the  meaning  of  this 
section  unless  and  until  it  is  indorsed  by  the  maker."  Sect.  84. 
"  A  promissory  note  is  inchoate  and  incomplete  until  delivery 
thereof  to  the  payee  or  bearer."  Sect.  88.  "The  maker  of  a 
promissory  note  by  making  it  engages  that  he  will  pay  it  iiccording 
Preeentment.  to  its  tenor." — Sect.  86.  A  note  payable  on  demand  must  be  pre- 
sented within  a  reasonable  time,  as  against  an  indorser,  having 
regard  to  the  nature  of  the  instrument,  the  usage  of  trade,  and  the 
facts  of  the  particular  case  ;  but  it  is  not  deemed  to  be  overdue  for 
the  pm^pose  of  afPecting  a  holder  with  defects  of  title  by  reason  of 
a  reasonable  time  for  payment  having  elapsed  (e). — Sect.  89  (1.) 
"  The  provisions  of  this  Act  relating  to  bills  of  exchange  apply, 
with  the  necessary  modifications,  to  promissory  notes.  (2.)  In 
applying  those  provisions  the  maker  of  a  note  shall  be  deemed  to 
correspond  with  the  acceptor  of  a  bill,  and  the  first  indorser  of  a 
note  shall  be  deemed  to  correspond  with  the  drawer  of  an  accepted 
bill  payable  to  drawer's  order." 


BUlBof 
lading. 


Transfer  of 
the  property 
by  indorse- 
ment. 


Transfer  of 
the  contract. 


A  bill  of  lading  is  the  document  signed  by  the  master  of  a  ship 
upon  the  shipment  of  goods  for  carriage,  acknowledging  the  receipt 
of  the  goods  on  board,  and  undertaking  to  deliver  them  to  the  con- 
signee "  or  to  his  order  or  assigns,"  upon  payment  of  the  freight 
and  satisfaction  of  the  conditions  stipulated.  By  the  common 
law,  founded  upon  the  custom  of  merchants,  the  bill  of  lading 
represents  the  goods ;  and  the  indorsement  and  delivery  of  the 
bill  of  lading  by  the  shipper  or  owner  of  the  goods  presumptively 
ti'ansfers  the  property  to  the  indorsee  (/).  But  the  contracts  con- 
tained in  the  bill  of  lading  for  the  carriage  and  delivery  of  the  goods 
and  for  the  payment  of  freight,  by  the  general  rule  of  common 
law,  were  not  assignable,  and  the  indorsee  could  neither  sue  nor  be 
sued  in  his  own  name  (g). — The  common  law  rule  was  altered  by 
the  Bills  of  Lading  Act,  1855,  which  enacts  as  follows  : — By  sect.  1, 
"  every  consignee  of  goods  named  in  a  bill  of  lading,  and  every 
indorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass,  upon  or  by  reason  of  such  consign- 


(rf)  Kirku'ood  v.  Smith,  (1896)  1  Q.  B. 
682  ;  65  L.  J.  Q.  B.  408. 

{e)  See  antey  p.  845. 

(/)  Ziekbanow  v.  Moiottf  2  T.  R.  63  ; 


6  East,  21 ;  1  Sm.  L.  C.  674. 

(^)  Thompson  v.  iJominffy  14  M.  &  "W. 
403 ;  14  L.  J.  Ex.  320 ;  Howard  ▼. 
Shepherd,  9  C.  B.  297 ;  19  L.  J.  C.  P. 
249. 
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ment  or  indorsement,  shall  have  transferred  to  and  vested  in  him  Ohap.  II. 
all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect 
of  such  goods,  as  if  the  contract  contained  in  the  bill  of  lading  had 
been  made  with  himself." — By  sect.  2,  "  nothing  herein  contained 
shall  prejudice  or  affect  any  right  of  stoppage  in  tramitUy  or  any 
right  to  claim  freight  against  the  original  shipper  or  owner,  or  any 
liability  of  the  consignee  or  indorsee,  by  reason  or  in  consequence 
of  his  being  such  consignee  or  indorsee,  or  of  his  receipt  of  the 
goods  by  reason  or  in  consequence  of  such  consignment  or  indorse- 
ment."— By  sect.  3,  "  every  bill  of  lading  in  the  hands  of  a  con- 
signee or  indorsee  for  valuable  consideration,  representing  goods  to 
have  been  shipped,  shall  be  conclusive  evidence  of  such  shipment 
as  against  the  master  or  other  person  signing  the  same,  notwith- 
standing that  such  goods  or  some  part  thereof  may  not  have  been 
so  shipped,  unless  the  holder  of  the  bill  of  lading  shall  have  had 
actual  notice  at  the  time  of  receiving  the  same  that  the  goods  had 
not  been  in  fact  laden  on  board." 

A  bill  of  lading  is  not  affected  by  the  terms  of  the  charter-party  Righta  and 
or  any  other  liability  of  the  charterer,  except  so  far  as  it  is  referred  j^oreeef 
to  in  the  bill  of  lading  {h) ;  and  a  consignee  or  an  indorsee  accept- 
ing the  goods  under  the  bill  of  lading  is  bound  by  that  document 
only  («).  Hence  an  indorsee  is  presumptively  entitled  to  delivery 
of  the  goods  on  payment  of  the  freight  stipulated  in  the  bill  of 
lading,  though  a  different  rate  of  freight  is  stipulated  in  the 
charter-party,  and  though  a  lien  for  the  whole  freight  is  therein 
stipulated  (J).  A  bill  of  lading  with  the  condition  "  freight  pay- 
able as  per  charter-party  "  binds  the  holder  to  the  charter-party 
freight  for  the  goods  contained  in  the  bill  of  lading ;  but  it  does 
not  incorporate  conditions  of  the  charter-party  relating  to  demur- 
rage, imloading  or  other  matters  (k) ;  nor  does  it  incorporate  a 
stipulation  of  the  charter-party  for  a  general  lien  for  freight  upon 
the  whole  cargo  (/).  A  bill  of  lading  "for  delivery  to  order 
against  payment  of  freight  and  other  conditions  as  per  charter- 
party  "  includes  only  the  conditions  of  the  charter-party  which 
are  to  be  performed  by  the  consignee  (m).     If  the  bill  of  lading 

(A)  LeducT.  Ward,  20  Q.  B.  D.  476;  {k)  Chappel  v.  Comfort,  supra;  Fowler 

67  L.  J.  Q.  B.  379.  v.  Ktwop,  4  Q.  B.  D.  299 ;  48  L.  J.  Q.  B. 

(f)  Chappel  V.  Comforty  10  C.  B.  N.  S.  833. 

802  ;  31  L.  J.  C.  P.  68.     See  Moller  v.  (/)  FryY.  Chartered  Bk,  oflndiay  L.  R. 

Young,  6  E.  &  B.  765  ;  26  L.  J.  Q.  B.  1  C.  P.  689  ;  36  L.  J.  C.  P.  306.    See 

94.  Gray  v.  Carr,  L.  R.  6  Q.  B.  622 ;  40 

m  Foster  v.  Colby,  8  H.  Jb  N.  705  ;  L.  J.  Q.  B.  2o7. 

28  L.  J.  Ex.  81;  Shand  t,  Sanderson,  (m)  SerrainoY.  Campbell,  {l%9\)  I  Q.B, 

4  H.  &  N.  381  ;  28  L.  J.  Ex.  278.  283  ;  60  L.  J.  Q.  B.  303  ;  JHedericksen 
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inborporates  by  reference  the  conditions  of  the  charter-party,  and 
the  conditions  of  the  two  documents  are  inconsistent,  the  bill  of 
lading  prevails  as  between  the  shipowner  and  the  shipper  of  the 
goods  under  the  bill  of  lading  or  his  indorsee  (n).  But  if  the  char- 
terer is  also  the  shipper  of  the  goods,  the  contracts  being  between 
the  same  parties  must  be  construed  together  according  to  the 
general  intention  ;  and  the  charter  presumptively  prevails  (o). 
And  in  such  case  an  indorsee  of  the  bill  of  lading  may  be  aJFected 
as  to  the  construction  by  having  express  notice  of  the  charter- 
party;  as  where  he  had  himself  made  it  as  agent  for  the 
charterer  (jo).  But  a  shipper  of  goods  has  in  general  no  con- 
structive notice  of  a  charter-party ;  nor  is  he  bound  to  inquire  {q). 
Where  a  bill  of  lading  was  signed  for  goods  shipped  on  the  ship- 
owner's account  at  a  nominal  rate  of  freight,  a  buyer  of  the  gtx>ds, 
to  whom  the  bill  of  lading  was  indorsed,  was  held  entitled  to 
delivery  at  the  bill  of  lading  freight  from  a  mortgagee  of  the  ship 
who  subsequently  took  possession ;  though  the  contract  of  sale  had 
in  terms  assessed  a  part  of  the  price  as  freight,  which  was  to  be 
paid  upon  delivery  of  the  goods  (r). — The  original  shipper  of  the 
goods  remains  liable  for  the  freight,  though  he  has  indorsed  and 
delivered  over  the  bill  of  lading ;  and  though  it  may  have  been 
afterwards  indorsed  to  the  shipowner  by  way  of  security  («) .  And 
where  the  consignee  named  in  the  bill  of  lading  indorsed  it  with 
the  express  condition  that  the  indorsee  should  pay  freight  and  all 
charges,  "  without  recourse  to  us,"  it  was  held  that  the  shipowner 
might  refuse  to  deliver  to  such  substituted  liability ;  but  that  if  he 
assented  to  the  indorsement  and  delivered  under  it  he  could  not 
afterwards  charge  the  consignee  {t).  An  indorsee  remains  liable 
on  the  bill  of  lading  under  the  statute  only  so  long  as  he  holds  the 
bill,  and  if  he  indorses  it  over  with  the  property,  his  liability  ceases  (u) . 


V.  Farquharsofiy  (1898)  1  Q.  B.  160 ;  67 
L.  J.  Q.  B.  103. 

(n)  Gardner  v.  Treehmann,  16  Q.  B.  D. 
164  ;  54  L.  J.  Q.  B.  616 ;  Serraino  v. 
Campbell,  supra. 

(o)  Jitmell  V.  Ifiemann,  17  C.  B.  N.  S. 
163  ;  34  L.  J.  C.  P.  10  ;  Caughey  v. 
Gordon,  3  C.  P.  D.  419 ;  GuUuchen 
V.  Stewart,  13  Q.  B.  D.  317  ;  52 
L.  J.  Q.  B.  648  ;  Rodocanacki  v.  Mil- 
burti,  18  Q.  B.  D.  67  ;  66  L.  J.  Q.  B. 
202. 

{p)  Kern  v.  Deslandet,  10  C.  B.  N.  S. 
206  ;  30  L.  J.  0.  P.  297. 


(g)  Peek  v.  Larten,  L.  R.  12  Eq.  378  ; 
40  L.  J.  C.  763  ;  Th4  Stornaway,  51  L.  J. 
Adm.  27.  See  Tharns  Sulphur  Co.  t. 
CuUiford,  22  W.  R.  46. 

(r)  Keith  v.  Burrows,  2  Ap.  Ca.  636  ; 
46  L.  J.  G.  801.  See  Swan  v.  Barber,  6 
Ex.  D.  130  ;  49  L.  J.  Ex.  263. 

(*)  Fox  V.  KoU,  6  H.  &  N.  630  ;  80 
L.  i,  Ex.  269.   See  sect.  2,  ante,  p.  849. 

(t)  Leicia  v.  MeKee,  L.  R.  4  Ex.  68 ; 
38  L.  J.  Ex.  62. 

(tt)  Smurthwaite  y.  TFilkint,  11  G.  B. 
N.  S.  842;  31  L.  J.  C.  P.  214. 
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If  he  sells  the  goods  without  indorsing  and  delivering  the  bill  of     Chap.  IT. 
lading  he  remains  liable  under  the  statute  (x),  ' 

An  indorsement  and  delivery  of  a  bill  of  lading  as  a  pledge  for  iDdoreement 
"bills  of  exchange  or  for  an  advance  of  money  operates  by  common  lading  as 
law  only,  and  does  not  pass  the  property  in  the  goods  with  the  aecurity. 
liabilities  under  the  statute,  so  as  to  charge  the  indorsee  with  the 
freight  {^)  ;  but  if  such  indorsee  demands  and  takes  deliveiy  of 
the  goods  under  the  bill  of  lading  he  becomes  bound  by  its 
terms  (2).     So  an  indorsement  under  an  agreement  to  accept  bills 
drawn  against  the  bill  of  lading  gives  no  title  to  the  indorsee, 
imless  the  condition  of  accepting  the  bills  is  satisfied  (a).     Accept- 
ance of  the  bills  under  such  agreement  gives  the  acceptor  the  right 
to  have  the  bill  of  lading  indorsed  and  delivered;  and  if  the  bill  of 
lading  is  disposed  of  contrary  to  the  agreement,  he  may  claim  the 
proceeds  or  value  of  the  goods  (6).     It  is  not  a  usual  condition  in 
such  agreements  that  the  title  of  the  indorsee  should  further 
depend  upon  his  taking  up  the  acceptances  at  maturity  (c). 

A  bill  of  lading  retains  its  negotiable  quality  until  discharged  Discharge  of 
by  a  complete  delivery  of  the  goods  to  the  person  having  the  right  ^^^  °^  lading, 
to  claim  under  it{d).  But  the  shipowner  does  not  discharge  the 
bill  by  delivery  to  the  consignee  named  in  it,  without  the  produc- 
tion of  the  bill  (e).  Goods  delivered  at  a  wharf  or  warehouse  to  be 
held  under  a  stop  order  for  the  freight  remain  in  the  same  position 
as  during  the  carriage  in  relation  to  the  bill  of  lading,  which  con- 
tinues in  force  for  passing  the  property  and  liabilities  by  indorse- 
ment until  the  stop  is  removed  and  the  goods  duly  delivered  (/). 
An  indorsement  and  delivery  of  a  bill  of  lading  carries  with  it  the 
right  of  action  for  a  wrongful  delivery  of  the  goods  by  the  carrier 
or  warehouseman  whose  duty  it  was  to  hold  the  goods  under  the 
bill  of  lading,  though  the  wrongful  delivery  took  place  before  the 
indorsement  {g). — Where  a  bill  of  lading  is  drawn  in  a  set  of  two  Bills  of 

lading  in 
sets. 

(x)  Fotcltr  V.  Knoop,  4  Q.  B.  D.  299  ;  Marabiia  v.  Imp,  Ottoman  Bk.,  3  Ex.  D. 

48  L.  J.  Q.  B.  333.  164  ;  47  L.  J.  £je.  418;. 

(y)    SeweU    v.    Burdiek,    10    Ap.   Ca.  (r)  Coventry  v.  Qladstoney  L.  R.  4  Eq. 

74  ;    53  L.  J.  Q.  B.  399.    See  Brutol  493 ;  37  L.  J.  G.  30. 

Bank  V.  Midland  Ry.,  (1891)  2  Q.  B.  653  ;  (rf)  Hatherley,  L.  C,  Barker  v.  Meyer- 

^^^•  .\r"  ^'}}^'      , ,  ^  T>  ^  •-^        »'«'».  !-•  R-  *  H.  L.  329  ;  39  L.  J.  0.  P. 
(z)  Allen  V.  CoUarty  11  Q.  B.  D.  782 ;       ig;. 

'' W  L?W  ^Harrison,  L.  R.  5  H.  L.       .  W  ^^  ^'f «' ^^  ^'  f'  ^^^  ;  58L  J 

116  ;'  40  L.  J.  Q.  B.  148.  ^%'  ^^' .  f|"r  ^^  p^'sil  '^       ' 

(b\  Lutseher  v.  Comptoir  d'Escompte,  1  ^-  i».  ^»/  »  i»  A^.  J-  ^.  *'•  -^^tf. 
Q,  B.  D.  709.     See  Gaharron  v.  Kreeft,  (/)  i^arAw-  t.  Meyerttein,  tupfa. 

L.  R.  10  Ex.  274  ;  44  L.  J.  Ex.  238  ;  (y)  Brittol  Bk,  v.  Midland  By,,  supra, 
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or  thiBe,  diednpovner  isdisdiiigedlvydfiliTeni^  goods  to  the 
first  presentel  bef  oie  be  has  notioe  of  the  indorseinent  of  another 
of  the  sec ;  hut  the  ddireiT  by  him  does  not  affect  the  rig^ht  of 
properl\'  as  between  the  sererd  indoraeeB(A).  As  between  in- 
dorsees^ the  first  indoisee  for  Taloeof  one  of  the  set  acquires  SLprimd 
f'i^y<4  title  to  the  goods  as  aganist  sabseqaent  indorsees  of  other  bills 
of  the  &et ;  and  mere  notice  that  the  bill  is  one  of  a  set  is  imma- 
terLil  to  the  prioiitr  .r'j. 

The  Bilk  of  Lading  Act,  a.  2,  saTes  the  right  of  stoppage  m 
iroR^ii'i  of  an  unpaid  Tender  against  the  original  shipper  or  owner. 
There  is  no  SG.h  right  against  a  sobGequent  indorsee  of  the  bill  of 
lading  who  takes  it  bona  fide  and  for  value ;  and  though  it  was 
indorsed  to  him  as  security  for  a  past  debt  (/).  But  subject  to  the 
right  of  such  indoisee  the  unpaid  vendor  may  claim  the  right  of 
stoppage  as  against  any  surplus  value  of  the  goods  beyond  the 
daim  of  the  indorsee,  or  against  any  unpaid  purchase-money  if  the 
indorsee  is  a  sub-purchaser  [k).  The  lien  of  an  unpaid  vendor  is 
not  affected-by  his  giving  a  bill  of  lading  or  a  delivery  order,  so 
long  as  he  remains  in  poesession  of  the  goods  as  vendor  (/). 

The  Act,  se<.^.  3,  binds  the  master  or  other  person  signing  a  bill 
of  lading  to  the  indorsee  for  the  goods  therein  represented  to  have 
been  ship]^<ed(//i).  This  section  does  not  prevent  the  shipowner 
from  showing  a  discrepancy  between  the  statement  of  marks  in  a 
bill  of  lading  and  those  actually  on  the  goods  shipped,  provided  the 
marks  do  not  affect  or  denote  substance,  quality,  or  commercial 
value  {n).  He  does  not  discharge  his  liability  by  shipping  them  or 
part  of  them  by  another  ship  (o).  But  he  is  not  bound  by  an 
erroneous  measurement  of  the  goods  in  fact  shipped  (/>).  A  bill  of 
lading  with  the  condition,  *^  quantity  value  and  contents  unknown,'^ 
presumptively  excludes  any  description  therein  given  as  against  the 


(A)  Barber  Y.  Jfeyrrtteifty  L.  R.  4  H.  L. 
317 ;  39  L.  J.  C.  P.  187  ;  Glyn  v.  E.  ^ 
W.  India  Dockt,  7  Ap.  Ga.  691 ;  52 
L.  J.  Q.  B.  146. 

(•)  Barbery. Meyersteinyfupra;  Sanderz 
T.  Maclean,  11  Q.  B.  D.  327;  52  L.  J. 
Q.  B.  481. 

(j)  Oumey  v.  Behrend,  3  E.  &  B.  622 ; 
23  L.  J.  Q.  B.  265 ;  PeoM  ▼.  Oloahee, 
L.  R.  1  P.  C.  219 ;  35  L.  J.  P.  C.  66  ; 
Zeatk  ▼.  Seote,  2  Q.  B.  D.  376 ;  46  L.  J. 
Q.  B.  676. 

(k)  Ex  p.  Golding,  13  0.  D.  628; 
Kemp  T.  FaUc^  7  Ap.  Ca.  673 ;  62  L.  J.  C. 
167. 


(t)  Imperial  Bk.  v.  London  f  JT.  I>oekSf 
6  G.  D.  200  ;  46  L.  J.  G.  336. 

(m)  Ante,  p.  849;  Smith  v.  Bedouin 
SUam  Nav.y  {IS96)  A.  G.  70;  66  L.  J. 
P.  C.  8  ;  ManehtMter  Truet  Co.  v.  FwmeUy 
(1896)  2  Q.  B.  639  ;  64  L.  J.  Q.  B.  766. 

(«)  Parsons  ▼.  New  Zealand  Co.,  (1901) 
1  Q.  B.  648 ;  70  L.  J.  Q.  B.  404. 

(o)  Smith  V.  TregaHhen,  66  L.  J.  Q.  B. 
437.  See  Zishman  v.  Christie,  19  Q.  B.  D. 
333 ;  66  L.  J.  Q.  B.  638. 

(jf)  Blanehet  v.  PoweWs  Coll.,  L.  B.  9 
Ex.  74 ;  43  L.  J.  Ex.  60. 
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master  signing  it ;  who  is  taken  to  accept  them  for  whatever  in  fact     Chap.  II. 
they  are  {q). 

By  the  Policies  of  Assurance  Act,  1867,  being  "  An  Act  to  Assignment 
enable  assignees  of  policies  of  life  assurance  to  sue  thereon  in  their  ^J^^n^ 
own  names,"  sect.   1,  "Any  person  or  corporation  now  being  or 
hereafter  becoming  entitled  by  assignment  or  other  derivative  title 
to  a  policy  of  life  assurance,  and  possessing  at  the  time  of  action 
brought  the  right  in  equity  to  receive  and  the  right  to  give  an 
effectual  discharge  to  the  assurance  company  liable  under  such 
policy,  for  moneys  thereby  assured  or  secured,  shall  be  at  liberty  to 
sue  at  law  in  the  name  of  such  person  or  corporation  to  recover 
such  moneys." — Sect.  3.  No  assignment  shall  confer  on  the  assignee  Notice  of 
any  right  to  sue  "  until  a  written  notice  of  the  date  and  purport  of  assignment, 
such  assignment  shall  have  been  given  to  the  assurance  company 
liable  under  such  policy  at  their  principal  place  of  business ;  and  the 
date  on  which  such  notice  shall  be  received  shall  regulate  the  priority 
of  all  claims  under  any  assignment;  and  a  payment  bond  fide  made  in 
respect  of  any  policy  by  any  assurance  company  before  the  date  on 
which  such  notice  shcdl  have  been  received  shall  be  as  valid  against 
the  assignee  giving  such  notice  as  if  this  Act  had  not  been  passed." 
— Sect.  5.  "  Any  such  assignment  may  be  made  either  by  indorse-  Form  of 
ment  on  the  policy,  or  by  a  separate  instrument  in  the  words  or  to  "s*fir°™ent. 
the  efPect  set  forth  in  the  schedule  hereto,  such  indorsement  or 
separate  instrument  being  duly  stamped." — Sect.  6.  Every  assurance 
company  shall,  upon  the  request  in  writing  of  any  person  by  whom 
any  such  notice  was  given  deliver  an  acknowledgment  in  writing  of 
their  receipt  of  such  notice ;  and  every  such  written  acknowledg- 
ment, if  didy  signed,  shall  be  conclusive  evidence  against  the  com- 
pany of  their  having  duly  received  the  notice. 

The  effect  of  the  statute  is  restricted  to  enabling  the  assignee  to  Constmction 
sue  in  his  own  name  ;  it  does  not  give  the  assignee  a  better  title  ^^  *^®  '^®*- 
than  his  assignor,  nor  does  it  discharge  him  from  any  claims  and 
equities  subsisting  against  the  assignor  respecting  the  policy,  or 
from  the  effect  of  misrepresentation  in  obtaining  it  (r).  The 
statute  binds  the  assurance  company  as  debtors  to  pay  the  sum 
insured  to  the  assignee,  and  they  are  not  in  the  position  of  trustees, 
who  can  pay  the  money  into  court  («).    Where  a  policy  is  assigned 

{q)  Leheau  y.  Oen.  Steam  Nav.,  L.  B.  (r)  See  sect.  2  ;  British  Equitable  Ins, 

8  C.  P.  88  ;  42  L.  J.  C.  P.  1.    See  Tuliy  v.  G,  W.  Ry.,  38  L.  J.  C.  314. 

V.  Terry,  L.  E.  8  0.  P.  679  ;  42  L.  J.  (»)  Matthew  ▼.  Northern  Ins.,  9  C.  D. 

C.  P.  240.  80  ;  47  L.  J.  C.  662. 
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Past  YI.  as  security  for  a  debt,  as  the  insured  retains  an  interest,  the  com- 
pany  is  not  bound  to  pay  to  the  assignee  without  the  receipt  of  the 
insured  or  his  representative,  or  without  a  dispensation  from  the 
Court  (t).  The  mere  deposit  of  a  policy  of  insurance  as  security 
for  a  debt  is  not  an  assignment  within  the  Act,  nor  is  it  made 
such  by  a  formal  notice  given  to,  and  acknowledged  by,  the 
company  (u).  And  an  agreement  to  assign  upon  request  is  not  an 
assignment  within  the  Act(^).  An  express  condition  in  the  policy 
*^  that  it  shall  not  be  assignable  "  excludes  it  from  the  operation  of 
the  Act;  but  it  does  not  prevent  the  insured  dealing  with  tiie 
beneficial  interest  in  the  policy  (y).  The  date  of  the  notice  of 
assignment  given  to  the  assurance  company  regulates  the  priority 
of  claims  for  payment  as  between  the  company  and  the  parties 
giving  the  notice;  but  it  does  not  determine  the  priority  of 
claimants  to  the  money  between  themselves  (s).  Policies  issued 
by  friendly  societies  are  also  assignable  (a). 
Transfer  of  The  liability  under  a  policy  of  life  assurance  may  be  transf eired 

toUot^'*"^^  from  one  assurance  company  to  another  by  the  agreement  of  all 
parties  operating  as  a  novation,  or  by  acceptance  by  the  assured  of 
the  liability  of  the  transferee  company  in  place  of  the  original 
company  (6).  But  by  the  Life  Assurance  Companies  Act,  1872, 
s.  7,  "  where  a  company  has  transferred  its  business  to,  or  been 
amalgamated  with  another  company,  no  policy-holder  in  the  first- 
mentioned  company  who  shall  pay  to  the  other  company  the 
premiums  accruing  due  shall  be  deemed  to  have  abandoned  any 
claim  which  he  would  have  had  against  the  first-mentioned  com- 
pany, on  due  payment  of  premiums  to  such  company,  or  to  have 
accepted  in  lieu  thereof  the  liability  of  the  other  company,  unless 
such  abandonment  and  acceptance  have  been  signified  by  some 
writing  signed  by  him  or  by  his  agent  lawfully  authorised." 

Policies  of  By  the  Policies  of  Marine  Assurance  Act,  1868,  s.  1,  "whenever 

SsSSnce.        ^  policy  of  insurance  on  any  ship,  or  on  any  goods  in  any  ship,  or 

on  any  freight,  has  been  assigned,  so  as  to  pass  the  beneficial 


{t)  Ourtiut  ▼.  Caledonian  Ins.y  19  C.  D.  (y}  JRe  Turean,  40  C.  D.  5  ;  58  L.  J.  C. 

634  ;  61  L.  J.  C.  80.  101. 

(u)  CrossUy  v.  GUugow  Ass.,  4  C.  D.  m  2i^euman  v.  Newnan,  28  0.  D.  674 ; 

421  ;  46  L.  J.  C   66  ;    Webster  v.  British  64  L  J   C   698 

Empire  Ass.,  16  C.  D.  169  ;  49  L.  J.  C.  •     •     •        • 

769.  (a)  Re  GHffiny  (1902)  1  Oh.   136 :  71 


69.  ^  W  -8^ 

(x)  Spencer  r.  Clarice,  9  C.  D.  137  ;  47      ^-  J-  ^' 

I.  J.  C.  692.  (h)  Se( 


112. 
(h)  See  aniej  p.  562. 
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interest  in  such  policy  to  any  person  entitled  to  the  property     Chap.  IL 
thereby  insured,  the  assignee  of  such  policy  shall  be  entitled  to  sue  ' 

thereon  in  his  own  name ;  and  the  defendant  in  any  action  shall 
be  entitled  to  make  any  defence  which  he  would  have  been  entitled 
to  make  if  the  said  action  had  been  brought  in  the  name  of  the 
person  by  whom  or  for  whose  account  the  policy  sued  upon  was 
effected." — By  sect.  2,  "it  shall  be  lawful  to  make  any  assignment 
of  a  policy  of  insurance  by  indorsement  on  the  policy  in  the  words 
or  to  the  effect  set  forth  in  the  schedule  hereto." 

If  the  owner  of  a  ship  with  a  policy  of  insurance  upon  it  assigns  Assignment 
his  property  in  the  ship  without  assigning  the  policy  to  the  buyer,  ?^  ^>eneflt  of 
he  cannot  recover  for  a  subsequent  loss  in  his  own  right,  because 
he  retains  no  interest  except  as  trustee  for  the  buyer,  if  the  latter 
is  entitled  to  the  benefit  of  the  policy  (c).  So  upon  the  sale  of  a 
cargo  during  the  voyage,  without  the  benefit  of  the  insurance,  the 
vendor  who  has  parted  with  all  interest  in  the  cargo  cannot  recover 
for  a  subsequent  loss ;  nor  can  he,  after  parting*  with  all  interest, 
assign  the  policy  to  the  buyer  to  enable  him  to  recover  such 
loss  (d).  But  an  assignment  may  be  made  of  the  policy  with  all 
rights  under  it  after  a  loss  for  which  an  action  has  accrued,  upon 
which  the  assignee  may  sue  under  the  statute ;  as  in  the  case  of 
the  sale  of  cargo  during  the  voyage  with  the  insurance,  whether 
lost  or  not  lost ;  or  upon  the  sale  of  a  ship  after  partial  loss  {e).  A 
contract  of  sale  priniA  facie  does  not  carry  with  it  the  benefit  of  an 
insurance  of  the  subject  of  sale ;  but  delivery  of  the  policy  under 
the  contract  presumptively  passes  the  benefit  of  it ;  as  where  goods 
are  sold  at  a  price  to  cover  cost,  freight,  and  insurance,  payable  on 
delivery  of  the  shipping  documents,  which  include  the  policy  of 
insurance  as  well  as  the  bill  of  lading  (/).  A  contract  of  sale  of  a 
cargo,  including  "  freight  and  insurance,"  was  held  to  carry  the 
full  benefit  of  the  existing  policies,  though  they  had  been  taken 
out  for  values  in  excess  of  the  sale  price,  and  paid  in  full  by  the 
insurers  {g).  In  an  action  by  the  assignee  of  a  policy  the  defen- 
dant is  entitled  to  any  defence  arising  out  of  the  policy  which 


(e)  Fowles  r.  7ia«#t,  11  M.  ft  W.  10 ;  (/)  Per  ear.  Lloyd  v.  Fleming^  tupra; 

12  L.  J.  Ex.  163.  Parke,  B.,  B>wlet  r,  Inrm,  iupra. 

141.  J.  1 ;  81  L.  J.  C.  313.    See  Tamvaeo  t. 

{e)  Lloud  V.  Fleming,  L.  R.  7  Q.  B.  ^•«?«».  3  B.  &  S.  89 ;  31  L.  J.  Q.  B. 

299  ;  41  L.  J.  Q.  B.  93.  296. 
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Fabt  VT.     would  be  available  in  an  action  by  the  original  insoier ;  bat  not  to 
a  set-ofiP  or  counterclaim  for  any  other  claims  against  him  (A). 


Debentures  of 
company. 


Local  loan 
dubouturM. 


Coniitniotion 
of  dubenturef. 


By  the  Companies  Clauses  Consolidation  Act,  1845,  as.  38 — 49, 
mortgages  and  bonds  may  be  issued  by  a  company  under  the  Act, 
which  are  transferable  by  deed  and  registration  in  the  books  of  the 
company ;  and  an  action  must  be  brought  in  the  name  of  the 
transferee  (f).  By  the  Mortgage  Debenture  Act,  1865,  and  the 
Amendment  Act,  1870,  mortgage  debentures  upon  real  secorities 
may  be  issued  by  companies,  which  are  transferable  by  indorse- 
ment and  registration. — By  the  Local  Loans  Act,  1875,  s.  5,  local 
authorities  may  raise  loans  by  the  issue  of  debentures  payable  to 
bearer  and  transferable  by  delivery;  and  by  sect.  6,  may  issue 
debenture  stock  with  registered  title,  and  with  a  certificate  entitling 
tlie  bearer  to  the  stock  and  transferable  by  delivery. 

A  debenture  or  bond  of  a  company  does  not  import  any  chai^ 
upon  the  property  of  the  company,  unless  expressly  mentioned  to 
be  so  charged ;  and  a  debenture  which  charges  all  the  current  pro- 
perty of  the  company  for  the  time  being  gives  no  specifio  charge 
upon  any  portion,  which  would  prevent  the  company  dealing  with 
it  within  their  powers  (y).  And  where  a  debenture  contains  a 
clause  prohibiting  a  charge  in  priority  over  that  created  by  the 
debenture,  the  clause  is  ineffective  as  against  a  purchaser  for  value 
without  notice  (k).  But  debenture  holders,  whether  the  debentures 
have  been  issued  or  only  agreed  to  be  issued,  are  entitled  to  priority 
over  execution  creditors  who  have  not  realised  their  debts,  as  to 
property  covered  by  the  debentures  (/).  Debentures  of  a  company, 
tliough  secured  upon  the  goods,  chattels  and  effects  of  the  company 
for  the  time  being,  are  excepted  from  the  application  of  the  Bills 
of  Sale  Acts  (m).  An  instrument  issued  by  a  company  entitled 
"  a  debenture  "  expressed  to  be  payable  to  a  person  or  order,  with 


(A)  See  sect.  1,  iupra;  Pellas  v.  JVifp- 
Utne  Jm.,  6  0.  P.  D.  34  ;  49  L.  J.  C.  P. 
163. 

(i)  Vrr(u0  y.  £a8t  Anglian  By,y  6  Ex. 
280  ;  19  L.  J.  £x.  236.  See  ante, 
p.  838. 

0)  WheatUy  t.  Silkatone  Coal  Co.,  29 
0.  D.  716 ;  64  L.  J.  0.  778 ;  Re  Home 
and  Hellardy  29  G.  D.  736 ;  64  L.  J.  0. 
919 ;  Hubhuek  y.  Helms,  66  L.  J.  G.  636  ; 
Brunton  v.  Electrical  Engineering  Corp,, 
(1892)  1  Gh.  434  ;  61  L.  J.  G.  266. 

(k)  English  and  Scottish  Mere.  Ins.  Co. 


V.  Brunton,  (1892)  2  Q.  B.  700;  Bi 
Castell  and  Brown,  (1898)  1  Gh.  315;  67 
L.  J.  G.  169. 

(0  R»  Opera  Co.,  (1891)  3  Gh.  260; 
60  L.  J.  G.  839 ;  Taunton  v.  JTarwiek' 
shire,  (1895)  2  Gh.  319 ;  64  L.  J.  G.  497 ; 
Davey  v.  Williamson,  (1898)  2  Q.  B.  194; 
67  L.  J.  Q.  B.  699  ;  SimuUaneovs  Frint- 
ing  Synd.  v.  Fotoeraker,  (1901)  1  Q.  B. 
771  ;  70  L.  J.  Q.  B.  463. 

(m)  See  Billa  of  Sale  Act,  1882,  a.  17 ; 
Be  Standard  Co.,  (1891)  1  Gh.  627 ;  60 
L.  J.  C.  292. 
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coupons  for  Interest  attached,  was  held  to  be  insufficiently  stamped  Chap.  IT. 
with  a  promissory  note  stamp,  and  to  require  a  debenture  stamp 
under  the  Stamp  Act,  1870 ;  though  no  definition  of  a  debenture 
is  given  in  that  Act  or  elsewhere  (n).  Debentures  issued  without 
borrowing  power  may  be  valid  and  assignable  so  far  as  the 
proceeds  have  been  in  fact  expended  in  discharging  debts  of  the 
company  (o). 

The  certificates  of  ownership  of  shares  and  stock  of  companies  Certificates  of 
which  are  transferable  by  deed  and  registration  are  not  negotiable,  "^^*""- 
and  convey  no  title  by  delivery ;  but  the  production  of  the  certifi- 
cate is  a  condition  of  obtaining  registration,  and  a  deed  of  transfer 
duly  executed  with  delivery  of  the  certificate  gives  a  title  to 
registration,  and  an  equitable  title  to  the  shares  or  stock  to  the 
transferee  (p).  A  share  certificate  issued  by  a  company  estops  the 
company  from  denying  the  title  under  it  {q). — Scrip  certificates  of 
shares  in  a  company,  purporting  to  entitle  the  bearer  to  be  regis- 
tered as  the  holder  upon  payment  of  the  amount  of  the  shares,  are 
transferable  by  delivery  according  to  mercantile  usage,  and  convey 
a  good  title  to  a  transferee  who  takes  them  bond  fide  and  for 
value  (r).  And  in  general  a  person  who  negotiates  an  instrument 
purporting  to  be  transferable  by  delivery  is  estopped  by  the  repre- 
sentation on  the  face  of  it  from  disputing  the  title  of  a  band 
fide  holder  for  value,  though  the  instrument  is  not  in  itself 
negotiable  («). 

By  the  National  Debt  Act,  1870,  s.  26,  "  A  stockholder  may  Public  stock 
obtain  a  stock  certificate,  that  is,  a  certificate  of  title  to  his  stock  or  certificates, 
any  part  thereof,  with  coupons  annexed,  entitling  the  bearer  of  the 
coupons  to  the  dividends  on  the  stock."     By  sect.  32,  "  a  stock 
certificate,  unless  a  name  is  inscribed  therein,  shall   entitle  the 
bearer  to  the  stock  therein  described,  and  shall  be  transferable  by 


(ft)  British  India  Co,  t.  Inland  Revenue^ 
7  Q.  B.  D.  166;  60  L.  J.  Q.  B.  617. 
See  Re  Bodman,  61  L.  J.  G.  31. 

(o)  Seeanfo,  p.  411. 

Ip)  Soe.  Gen,  de  Paris  r.  Walker,  11 
Ap.  Ga.  20 ;  66  L.  J.  Q.  B.  169. 
See  Williamt  v.  Colonial  Bank,  38 
G.  D.  388 ;  67  L.  J.  G.  826 ;  Lmdon 
and  Co.  Bk,  v.  London  and  Plate  Bk.,  20 
Q.  B.  D.  232;  67  L.  J.  C.  601.  Seo 
Simmons  y.  London  J.  S»  Bk.,  (1891)  1 
Gh.  270;  reversed  upon  appeal,  (1892) 
A.  G.  201 ;  61  L.  J.  G.  723. 

(q)  Balkis    Co.   ▼.    Tomkinsonf    (1893) 


A.  G.  396 ;  63  L.  J.  Q.  B.  134;  Dixon 
T.  Kennatvay,  (1900)  1  Gh.  833;  69 
L.  J.  G.  601. 

(r)  BvmbaUy.  Metrop.  Bk,,  2  Q.  B.  D. 
194 ;  46  L.  J.  Q.  B.  346. 

(a)  Per  eur.  Goodwin  v.  Bobarts,  1 
Ap.  Ga.  476  ;  45  L.  J.  £x.  748 ;  Bumball 
y.  Metrop,  Bk.,  supra;  Boston  y.  London 
J,  8.  Bk.,  34  G.  D.  96;  66  L.  J.  G. 
669  ;  Baker  v.  Nottingham  Bk.,  60  L.  J. 
Q.  B.  542  ;  Beehuanaland  Exploration  Co, 
y.  London  Trading  Bk.y  (1898)  2  Q.  B. 
668 ;  67  L.  J.  Q.  B.  986. 
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Part  VI.     delivery."    The  bearer  of  a  stock  certificate  may  convert  the  same 

into  a  nominal  certificate,  which  is  then  not  transferable,  by  insertr  \ 

Dividend         ing  therein  the  name  of  some  person. — ^Dividend  warrants  issued 
warrants.        |^y  ^j^^  Bank  of  England,  which  are  drawn  payable  to  the  stock- 
holder named,  and  bearing  a  receipt  to  be  signed  by  him  before 
issue,  are  payable  to  bearer  as  against  the  bank,  but  are  not  nego- 
tiable by  delivery  with  the  effect  of  passing  the  title  as  against  the 
Exchequer       true  Owner  {t), — ^Exchequer  bills,  which  are  drawn  in  blank  and 
payable  to  bearer,  are  negotiable  and  give  a  good  title  by  delivery 
Postal  orders   to  a  bond  fide  holder  («). — Postal  orders  are  not  negotiable  in  form, 
being  payable  to  the  signed  receipt  of  a  named  payee ;  nor  are 
they  made  negotiable  by  the  regulation  that  they  are  payable 
through  a  banker  without  the  signature  of  the  payee ;  but  they 
are  discharged  by  payment,  to  whomsoever  paid  {x). 
Foreign  Bonds  and  scrip  of  foreign  governments,  purporting  to  be  pay- 

bonds,  able  to  bearer,  are  negotiable  by  general  custom  of  merchanta  (y) ; 

but  bonds  of  this  kind  without  the  interest  coupons  attached,  are 
held  to  require  a  special  custom  to  prove  them  to  be  negotiable  (as). 

(t)  Partridge  v.  Bank  of  England^  9  (y)  Gorgier  v.  MieviUe,  3  B.  &  C.  45 ; 

Q.  B.  396  ;  13  L.  J.  Q.  B.  281.  Goodwin  y.  RobarU,  1  Ap.  Ca.  476  ;  45 

iu)  Wookey  v.  Pole,  4  B.  &  Aid.  1.  L.  J.  Ex.  748. 

\x)  Itne  Art  Soc.   v.    Union  Bk,,   17  (z)  Picker  y.  London  and  Go,  Bk.,   18 

Q.  B.  D.  705  ;  56  L.  J.  Q.  B.  70.  Q.  B.  D.  515  ;  56  L.  J.  Q.  B.  299. 
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Chapter  III. 
COYENANTS  RUNNING  WITH  LAND. 

PAOB 

Covenants  ronning  with  land — ^benefit  of  oorenant — burden  of 
covenant 859 

Govenant8  between  lessor  and  lessee — covenants  running  with 
reversion  bj  32  Hen.  8,  o.  34 — parol  tenancies 861 

Covenants  for  title — ^for  rent  and  services— for  renewal  of  lease- 
covenants  and  conditions  against  assignment 864 

Covenants  to  repair — covenants  relating  to  use  of  land— cove- 
nants restrictive  of  trading — collateral  covenants  866 

Covenants  running  with  incorporeal  hereditaments — with  reversion 
hy  estoppel— covenants  in  lease  of  personal  chattels 869 

Assignee  of  term — underlessee — mortgagee— executor  as  assignee  871 

Assignee  of  reversion — mortgagee  of  reversion — reversioner  of 
leases  under  powers— merger  of  reversion    872 

Severance  of  reversion — ^severance  of  demise  874 

Liability  of  lessee  after  assignment  of  term— rights  of  lessor  after 
assignment  of  reversion— continuance  of  liability  of  assignee 
of  term — indemnity  of  assignor  by  assignee 876 

Assig^nment  in  equity  of  benefit  of  covenant — of  burden  of  cove- 
nant— purchaser  with  notice  of  covenant — ^restrictive  and 
affirmative  covenants — constructive  notice    « 877 

Certain  covenants  relating  to  the  title  or  use  of  land  are  said  to  Covenants 
run  with  the  land,  because  the  burden  or  benefit  of  the  covenants  ™^fir  ^th 

land. 

pass  upon  an  assignment  of  the  land  to  which  they  relate.  Cove- 
nants become  thus  annexed  to  the  possession  of  land  by  rules  of 
common  law  and  by  statute ;  and  they  may  become  binding  upon 
the  possessor  upon  principles  of  equity.  Covenants  run  with  the 
land  at  common  law  for  or  against  the  possessor  by  reason  of  the 
relation  of  the  matter  of  the  covenant  to  the  land,  without  express 
limitation  of  the  terms  of  the  covenant  to  the  heirs  or  executors 
or  assigns  of  the  parties  {a) ;  and  it  is  now  enacted  by  the  Con- 
veyancing Act,  1881  (44  &  45  Vict.  c.  41),  s.  58  (1),  that  "a 


2 


(a)  SaehevereU  t.  Fropgatt^    3  Wms.  Saund.  Ihl  ;  per  eur,  Mimhull  r.  Oakes. 
H.  ft  N.  793  ;  27  L.  J.  Ex.  198. 
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oovenant  relating  to  land  of  inheritanoe  shall  be  deemed  to  be 
made  with  the  covenantee,  his  heirs  and  assigns,  and  shall  have 
effect  as  if  heirs  and  assigns  were  expressed  "  ;  and  (2),  **  a  cove- 
nant relating  to  land  not  of  inheritanoe  shall  be  deemed  to  be 
made  with  the  covenantee,  his  executors,  administrators,  and  assigns, 
and  shall  have  effect  as  if  executors,  administrators,  and  assigns 
were  expressed."  Covenants  running  with  land  ore  not  restricted 
by  the  rule  against  perpetuities,  which  applies  only  to  limitations 
of  estates  and  interests  in  property  (6). 

By  the  common  law  the  benefit  of  covenants  running  with  land 
passes  to  the  grantee  or  assignee  of  the  land  in  all  oases :  as  the 
covenants  for  title  and  for  further  assurance  in  a  deed  of  convey- 
ance in  fee  which  pass  to  the  heir  or  assignee  of  the  grantee,  who 
may  sue  in  his  own  name  and  in  his  own  right ;  and  the  same  rule 
applies  to  the  covenants  implied  by  force  of  sect.  7  of  the  Con- 
veyancing Act,  1881  {c)  ;  and  the  covenant  for  quiet  enjoyment  in 
a  lease  which  runs  with  the  demised  land  for  the  benefit  of  the 
executor  of  the  lessee  or  of  his  assignee  for  the  time  being  (d).     It 
is  not  necessary  to  this  result  that  the  covenantor  should  have  oon- 
veyed  the  estate  to  the  covenantee ;  he  may  be  a  stranger  to  the 
land  except  through  the  covenant  (e).     But  it  is  essential  that  the 
covenant  should  be  made  to  the  OTvuer  of  the  estate ;  for  if  the 
owner  is  a  stranger  to  the  covenant,  though  it  relates  to  the  land, 
neither  he  nor  his  assignee  can  acquire  any  right  under  it  (/),     In 
conveyances  operating  under  the  Statute  of  Uses  in  which  the  cove- 
nants for  title  are  made  with  the  grantee  to  uses,  the  statute  trans- 
fers the  seisin  with  the  covenants  to  the  uses  as  they  arise,  whether 
limited  by  the  deed  or  by  subsequent  appointment ;  but  covenants 
made  with  a  person  to  whom  a  use  is  limited  pass  with  his'  estate 
only.      Hence  if  land  is  limited  to  such  uses  as  the  purchaser  shall 
appoint  and  in  default  of  appointment  to  him  in  fee,  covenants  for 
title  pass  with  his  estate,  but  not  with  estates  appointed  under  his 
power,  because  the  appointment  defeats  his  estate  with  which  the 
covenants  run  {g). 


{b)  L.  #  S,  W,  Ry,  V.  Oomm,  20  C.  B 
662;  61  L.  J.  C.  630;  Mackenzie  v 
Childere,  43  C.  D.  266 ;  29  L.  J.  C.  194 

(e)  Middlemore  v.  Goodaley  Cro.   Car 
603;  David  Y.  Sabin,  (1893)  1  Gh.  623 
62  L.  J.  0.  347. 

(rf)  Noke  ▼.   Awder,  Cro.  Eliz.  373 
Campbell  v.  Lewis,  3  B.  &  Aid.  392. 

(e)  The    Frior^e  ease,   cited    Spencer't 


ease,  6  Go.  17  b ;  1  Sm.  L.  C.  62  ;  Sharp 
▼.  Waterhome,  7  E.  &  B.  816  ;  27  L.  J. 
Q.  B.  70. 

(/)  Co.  Lit.  385  a ;  Webb  v.  EmeeU^ 
3  T.  R.  393. 

(^)  Roach  V.  Wadham,  6  East,  289. 
See  Gilbert,  Uses,  bj  Sag^.  186,  n.  (9) ; 
and  see  Itherwood  y.  Oldknow^  3  M.  &  S. 
382. 
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"  At  the  common  law  the  benefit  of  covenants  made  upon  a    Ohap.  III. 


purchase  runs  with  the  land,  but  not  the  burden,  except  in  the  case  Burden  of 
of  a  lease,  when  the  assignee  would,  as  a  matter  of  course,  refer  to  covenants, 
the  lease  itself,  and  find  the  restriction  set  down"  {k).  Thus 
where  tenant  in  fee  simple  granted  a  rent-charge  out  of  the  land 
and  covenanted  to  pay  the  same,  and  afterwards  conveyed  away 
the  land,  the  covenant  was  held  to  be  a  mere  personal  liability, 
which  did  not  pass  with  the  conveyance  or  bind  the  grantee  at 
law  {{).  Where  land  was  conveyed  in  fee  in  consideration  of  a 
rent-charge  out  of  it  and  of  a  covenant  by  the  grantee  to  the 
grantor  to  erect  and  keep  in  repair  buildings  upon  it,  it  was  held 
that  the  covenant  did  not  pass  with  the  land  so  as  to  bind  an 
assignee  of  the  grantee  (^).  The  efiPect  of  the  Statute  of  Sewers 
(23  Hen,  8,  o.  5)  is  to  impose  a  statutory  burden  upon  the  land, 
by  which  owners  for  the  time  being  may  be  made  to  contribute  a 
rateable  proportion  of  the  cost  of  maintaining  sea-wcJls  (/).  Upon 
the  same  principle  a  covenant  by  the  owner  of  a  theatre  to  allow 
the  covenantee  the  use  of  a  certain  number  of  boxes  at  the  theatre, 
as  it  did  not  convey  any  interest  in  any  specific  boxes,  was  held  to 
be  merely  a  personal  covenant  and  not  to  charge  an  assignee  of 
the  theatre  (m).  Where  a  conveyance  of  land  was  made  to  the  use 
that  the  present  buildings  should  not  at  any  time  be  altered  nor 
any  trade  carried  on  therein,  and,  subject  thereto,  to  uses  for  the 
purchaser  and  his  heirs ;  the  restriction  was  construed  as  matter 
of  personal  covenant,  binding  the  purchaser  only  (n).  But  in  all 
such  cases  the  purchaser  or  assignee  of  the  land  may  be  afPected  by 
notice  of  the  covenants,  to  the  extent  that  the  court  upon  equitable 
principles  will  restrain  him  from  using  the  land  in  a  manner 
inconsistent  with  them  (o). 

By  the  common  law  covenants  in  a  lease  which  run  with  the  Covenants 
land  pass  both  the  benefit  and  the  burden  to  the  assiffnee  of  the  ^t^^eenlesBor 

and  IcfliioQ 

term,  by  reason  of  the  privity  of  estate  with  the  lessor ;  but  such  running  with 

the  land. 


(A)  Per  cur,  Dennett  v.  Athertimy  L.  B. 
7  Q.  B.  326  ;  4L  L.  J.  Q.  B.  167  ;  Mel- 
liah,  L.  J.,  Letch  v.  Sehweder^  L.  B.  9 
Ch.  476  ;  Austerherry  v.  Oldham^  29  C.  D. 
750  ;  bb  L.  J.  C.  633. 

(i)  Brewster  v.  KUchirif  1  Ld.  Baym. 
317  ;  12  Mod.  166. 

[k)  Milnes  y.  Branch,  5  M.  &  S.  411  ; 
Bay  wood  v.  Brtmnoiek  B.  S.^%  Q.  B.  D. 
403 ;  51  L.  J.  Q.  B.  73. 

(/)  Bex  T.  Eue»  Commrt.,  1  B.  &  0. 


477.  See  Bey,  v.  Fobbing  Commre.,  11 
Ap.  Ca.  449  ;  56  L.  J.  M.  C.  1  ;  Rard- 
tnan  v.  Child,  28  0.  D.  712 ;  64  L.  J.  C. 
696. 

(m)  Fliffht  ▼.  GloMopp,  2  Bing.  N.  0. 
126  ;  4  L.  J.  0.  P.  268. 

(fij  Hodgson  v.  Coppard,  29  Beav.  4 ; 
30  L.  J.  G.  20.  See  Holford  y.  Acton 
Urban  Council,  (1898)  2  Ch.  240 ;  67  L.  J. 
G.  636. 

(o)  See  post,  p.  877. 
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Pabt  VI.  oovenants  did  not  pass  to  an  assignee  of  the  reversion  until  made 
Covenants  o^  declared  to  do  so  by  the  statute  32  Hen.  8,  o.  34  (/?).  By 
run  with  that  statute  it  is  enacted  (sect.  1)  to  the  effect  that  all  persons, 
32  Hen.  8,  being  grantees  or  assignees  of  auy  reversion,  shall  have  like 
^'  ^^'  advantage  against  the  lessees,  their  executors,  administrators,  and 

assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing  \niste, 
or  other  forfeiture,  and  by  action  only,  for  not  performing  other 
conditions,  covenants,  or  agreements,  expressed  in  the  indentures 
of  leases,  as  the  said  lessors  and  grantors  might  have  had.  And 
by  sect.  2  it  is  enacted  to  the  effect  that  all  lessees  and  grantees  of 
lands  or- other  hereditaments  for  terms  of  years,  life,  or  lives,  their 
executors,  administrators,  or  assigns,  shall  have  like  action  and 
remedy  against  all  persons  having  any  gift  or  grant  of  the  rever- 
sion of  the  lands  and  hereditaments  so  letten,  or  any  parcel  thereof, 
for  any  condition  or  covenant  expressed  in  the  indentures  of  their 
leases,  as  the  same  lessees  might  have  had  against  the  said  lessors 
Construction  and  grantors. — The  statute  applies  only  to  covenants  of  a  kind 
that  run  with  the  term  at  common  law,  and  does  not  extend  to 
collateral  covenants;  so  that  if  the  covenant  be  such  that  the 
lessor  could  sue,  or  be  sued  by,  the  assignee  of  the  lessee  at 
common  law,  the  assignee  of  the  lessor  can  sue  or  be  sued  on  the 
same  covenant  under  the  statute  (<?).  It  is  essential  that  the  lease 
should  be  executed  by  the  lessor,  without  which  there  can  be  no 
reversion  with  which  the  covenant  may  run  (r).  Covenants  which 
are  not  made  with  the  legal  reversioner  are  not  within  the  statute : 
as  where  a  mortgagor  and  the  mortgagee  join  in  leasing  the  mort* 
gaged  premises,  and  the  covenants  of  the  lessee  are  made  to  the 
mortgagor  only,  the  assignee  of  the  mortgagee  is  not  entitled  at 
law  to  the  benefit  of  the  covenants  («).  And  where  a  mortgagor 
leased  by  a  deed  in  which  the  mortgage  was  recited,  leaving  only 
the  equity  of  redemption  in  the  mortgagor,  it  was  held  that  parties 
were  estopped  from  asserting  a  reversion  with  which  the  oovenants 
could  run  (t).  If  tenants  in  common  execute  a  joint  lease,  with 
oovenants  to  them  jointly,  the  covenants  will  not  pass  to  the 
assignee  of  the  share  of  one  of  them ;  so  if  tenants  in  common 
demise  severally,  and  the  covenants  are  made  to  them  jointly,  or 

(p)  Thursby  v.  FUrnty  1  Wms.  Saund.  val  ▼.  Pateoe,  34  L.  J.  C.  86. 

80o  ;    Spencer* »  ease,  6  Co.   16  ;    1  Sm.  (r)  Pitman  y.  Woodbury^  3  Ex.  4.    See 

L.  C.  62.  ante,  p.  92. 

(q)  Spencer**    ease,    »upra  ;    per    cur.  («)   Webb  v.  RushU,  3  T.  R.  393. 

Martyn  v.  Williams,  1  H.  &  N.  817;  26  \t)  Pargeter  v.  Harris,  7  Q.  B.  708; 

L.  J.  Ex.  121 ;  Kindersley,  V.-C,  JW-  16  L.  J.  Q.  B.  113. 
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if  joint  tenants  demise  and  the  covenants  are  made  with  one  Chap.  III. 
severally,  such  covenants  do  not  run  with  the  reversion  (w).  But 
where  the  covenants  are  made  with  joint  parties,  it  has  been  held 
sufficient  for  the  reversion  to  be  in  one  of  them  to  make  the  cove- 
nants run  with  the  land  against  an  assignee  of  the  term ;  and  the 
covenantees  must  all  join  in  suing  (x). 

The  above  rule  of  the  common  law  by  which  covenants  run  with  Parol 
the  land  demised  for  and  against  an  assignee  of  the  lease  applies  *®^*^o^®*- 
only  to  covenants  in  indentures  of  lease,  and  not  to  simple  con- 
tracts contained  in  pturol  agreements  of  tenancy  (y).  And  the 
above  statute  of  32  Hen.  8,  in  which  covenants  are  made  to  run 
with  the  reversion,  applies  in  terms  only  to  indentures  of  lease, 
and  has  no  application  to  parol  tenancies  (z).  This  right  has  since 
been  extended  to  parol  leases  by  sect.  10  of  the  Conveyancing  Act, 
1881.  But  if,  after  the  assignment  of  the  reversion  or  of  the 
tenfimcy,  the  parties  continue  upon  the  terms- of  the  original  agree- 
ment, as  may  be  evidenced  by  payment  and  acceptance  of  rent 
under  it,  a  renewed  tenancy  may  be  implied  between  the  parties 
importing  the  original  terms,  upon  which  the  assignee  may 
sue  or  be  sued  in  his  own  name  and  right  under  the  statute 
32  Hen.  8  {a). 

The  above  rules  apply  only  to  coveneints  which  in  their  matter  What  oove- 
relate  to  the  land ;    or,  as  it  is  variously  described,  "  when  the  ^tMihe'^ 
covenant  extends  to  a  thing  in  esse  parcel  of  the  demise  "  (b) ;  land, 
when  it  "  touches  and  concerns  "  the  land  or  the  "  profits  "  of  the 
land  (c)  ;  when  it  "  tends  to  the  support  and  maintenance  of  the 
thing  demised  "  (^) ;  "if  it  affects  the  nature,  quality,  or  value  of 
the  thing  demised,  independently  of  collateral  circumstances ;  or 
if  it  affects  the  mode  of  enjoying  it "  (e). — ^Accordingly  covenants 


(n)  Thompson  v.  Eakewill,  19   C.   B. 
N.  S.  713;  36L.  J.  C.  P.  18. 

{x)   Wakefield  v.  Browtiy  9  Q.  B.  209 ; 

15  L.  J.  Q.  B.  373 ;  Magnay  T.  Edwards, 

13  C.  B.  479 ;  22  L.  J.  C.  P.  170. 

(y)  EllioU  v.  Johnson^  L.  B.  2  Q.  B. 
120 ;  36  L.  J.  Q.  B.  44. 

(z)  Standm  v.  ChrismaSy  10  Q.  B.  135  ; 

16  L.  J.  Q.  B.  265.  See  Brydges  v. 
Lewis,  3  Q.  B.  603 ;  11  L.  J.  Q.  B.  268 ; 
Biekford  v.  Parson,  6  0.  B.  930;  17 
L.  J.  C.  P.  192 ;  Alleoek  v.  Moorhouse, 
9  Q.  B.  D.  366. 

(a)  Buckworth  v.  Simpson,  1  G.  M.  &  B. 
834  ;  4  L.  J.  Ex.  104 ;  Arden  y.  Sullivan, 

14  Q.  B.  832  ;  19  L.  J.  Q.  B.  268.     See 


Smith  y.  Eggington,  L.  B.  9  G.  P.  145 ; 
43  L.  J.  C.  P.  140 ;  Phillips  v.  Miller, 
L.  R.  10  C.  P.  420 ;  44  L.  J.  G.  P.  266. 

{b)  Spencer"* 8  case,  6  Go.  16 ;  1  Sm. 
L.  C.  62. 

(r)  Per  cur.  JFilliams  ▼.  Earle,  L.  R. 
3  Q.  B.  749 ;  27  L.  J.  Q.  B.  231 ; 
Vyvyan  v.  Arthur,  1  B.  &  G.  410. 

(d)  Per  eur»  Sampson  v.  Easterby,  9 
B.  &  G.  505  ;  afSrmed  nom,  Easterby  y. 
Sampson,  6  Bing.  644  ;  1  Gr.  &  J.  105. 

(e)  EUenborough,  G.  J.,  Congleton  y. 
Pattison,  10  East.  136  :  per  cur.  Ackroyd 
y.  Smith,  10  G.  B.  187  ;  19  L.  J.  G.  P. 
316. 
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for  title  and  for  quiet  enjoyment  in  a  conveyanoe  in  fee  and  In  a 
lease  run  with  the  land,  and  pass  with  the  estate  of  the  covenantee, 
whether  express  or  implied,  in  a  conveyance  by  force  ojE  the  Con- 
veyancing Act,  1881,  s.  7  (/).  A  covenant  by  a  lessor  to  indemnify 
his  lessee  against  breaches  of  covenants  in  a  superior  lease  is  not 
equivalent  to  a  covenant  for  quiet  enjoyment,  and  does  not  run 
against  an  assignee  of  the  reversion  ((/). — ^Acknowledgements  for 
the  production  of  title  deeds  run  with  the  land  in  favour  of  a  sub- 
sequent purchaser ;  and  the  burden  of  such  covenants  runs  with 
the  land  with  which  they  are  retained  (A). — ^A  covenant  in  a  lease 
to  pay  the  rent  reserved  runs,  as  to  the  burden  of  it,  with  the  term ; 
and,  as  to  the  benefit  of  it,  with  the  reversion  ;  the  law  transfers  the 
covenant  as  incident  to  the  rent  («).  Bents  reserved  and  servioes 
in  the  nature  of  rent,  as  the  doing  suit  to  a  mill  of  the  lessor,  are 
incident  to  the  reversion  at  common  law  and  pass  to  the  assignee, 
together  with  the  implied  covenant  to  do  such  services  (k).  A 
covenant  to  pay  a  rent-charge  out  of  land  runs  with  the  rent- 
charge,  as  to  the  benefit ;  but  the  biu'den  of  the  covenant,  merely 
as  matter  of  covenant,  does  not  run  with  the  land  against  an 
assignee  of  the  covenantor  (/). 

A  covenant  for  renewal  of  a  lease  runs  with  the  term,  and,  as 
to  the  burden  of  it,  with  the  reversion  (m).  A  covenant  to  renew 
at  the  request  of  the  lessee  entitles  his  executors  to  a  renewal  at 
their  request  (n) ;  but  a  request  during  the  term  is  a  condition 
precedent  to  the  liability  (o).  An  agreement  with  a  tenant  to 
grant  a  new  lease  upon  certain  specified  terms,  when  required  to 
do  so,  is  assignable ;  it  passes  to  the  trustee  in  bankruptcy  of  the 
tenant,  who  also  may  assign  it  to  a  purchaser  {p).  A  covenant  in 
a  lease  with  the  lessee,  his  executors,  administrators  and  assigns  to 
sell  the  land  to  him  at  his  option  passes  with  the  lease  to  an 


(/)  Middlemore  v.  GoodaU^  Cro.  Car. 
603  ;  Campbell  v.  Lexcis,  3  B.  &  Aid. 
392;  David  Y.  Sabin,  (1893)  1  Oh.  623; 
62  L.  J.  C.  347. 

(y)  Doughty  v.  Bowman,  11  Q.  B.  444  ; 
17  L.  J.  Q.  B.  111.  See  FiggoU  v. 
Stratton,  1  D.  F.  &  J.  33  ;  29  L.  J.  C.  1. 

(A)  See  Conveyancing  Act,  1881,  b.  9. 
And  see  as  to  covenants  for  the  like 
purpose,  Sugden,  Vend.  &  Purch.  480, 
1 1th  ed.  See  Barclay  v.  JRain^,  1  S.  &  S. 
449  ;  Fain  v.  Ayers,  2  S.  &  S.  633. 

(i)  Saeheverell  v.  Froggatt,  2  Wms. 
Saund.  761  ;  y,  F.  By.  v.  Hastings, 
(1900)  A.  0.  260  ;  69  L.  J.  C.  616.  See 
/67«n  v.  Fope,  (1902)  1  K.  B.  696;    71 


L.  J.  K.  B.  322. 

W  Vyvyan  v.  Arthur,  1  B.  &  C.  410. 
See  Biehardaon  v.  Capet,  2  B.  &  C.  841. 

(0  See  ante,  p.  861  ;  post,  p.  869. 

(m)  Best,  J.,  Vernon  v.  Smith,  6 
B.  &  Aid.  11.  See  Simpson  t.  Clayton, 
4  Bing.  N.  C.  780 ;  8  L.  J.  C.  P.  69; 
Shelbtirne  v.  Biddulph,  6  Bro.  P.  C.  357; 
2  E.  R.  1131 ;  Muiler  v.  Trajbrd,  (1901) 
1  Ch.  54  ;  70  L.  J.  C.  72. 

(«)  Ryde  V.  Skinner,  3  P.  Wms.  196. 

(o)  Nicholson  y.  Smith,  22  C.  D.  640; 
52  L.  J.  C.  191. 

(p)  Buekland  v.  FapilUm,  L.  B.  2  Ch. 
67;  86K  J.  C.  81. 
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assignee ;  and  if  the  lessee  dies  intestate  without  exercising  the  Chap.  III. 
option,  his  administrator,  and  not  his  heir,  has  the  option  of  pur- 
ohasing  the  fee  simple  for  the  benefit  of  his  personal  estate  (^). 
But  a  covenant  to  renew  a  lease  with  all  the  ooyenants  of  the 
former  lease  presumptively  does  not  import  that  the  new  lease 
is  to  contain  a  like  covenant  for  renewal  (r).  Where  a 
lease  was  granted  to  two  persons  containing  joint  and  several 
covenants  by  the  lessees,  and  a  covenant  by  the  lessor  to  grant 
a  new  lease  at  the  end  of  the  term  subject  to  the  same  cove- 
nants, and  one  of  the  lessees  assigned  his  interest  in  the  lease  to 
the  other ;  it  was  held  that  the  lessor  was  not  bound  to  grant  a 
new  lease  to  the  one  only,  having  stipulated  for  covenants  of  both 
in  the  renewed  lease  («). — ^Upon  the  like  principle  a  proviso  in  a  PsroTiso  to 
lease  for  determining  it  by  notice  to  be  given  by  either  party  runs  iJ^^™"^^ 
with  the  term  and  with  the  reversion,  so  as  to  entitle  the  assignee 
of  either  to  act  upon  it  {t). 

A  covenant  by  the  lessee  that  he  and  his  assigns  will  not  assign,  Covenant 
underlet,  or  part  with  the  possession,  without  the  consent  of  the  a^nment. 
lessor,  runs  with  the  term,  and  the  lessor  can  sue  an  assignee  of  the 
lease  for  a  breach  of  it  by  him  («/).     The  covenant  applies  only  to 
assignments  of  the  legal  estate  (x),    Animderlease  is  not  within  a 
covenant  not  to  assign  which  presumptively  refers  to  the  whole  c 
interest  (y).     In  practice  it  is  usual  to  insert  a  provision  that  the 
consent  shall  not  be  withheld  in  the  case  of  a  respectable  and 
responsible  assignee ;  this  is  not  an  independent  contract  but  a 
qualification  on  the  covenant  («).    Where  a  lessee  under  a  lease  con- 
taining a  covenant  not  to  let  or  assign  without  consent  of  the  lessor 
agreed  "with  his  consent  to  grant  an  underlease  upon  the  like  terms 
as  in  the  original  lease ;  the  agreement  was  construed  as  intending 
that  the  covenant  against  assignment  in  the  imderlease  should  be 


{q)  2ie  Adams,  27  C.  D.  394 ;  64 
L.  J.  C.  87.  See  Manchester  Ship  Canal 
V.  Manchester  Racecourse  Co.,  (1901)  2Ch. 
37 ;  70  L.  J.  C.  468. 

(r)  IggulcUn  v.  May,  2  B.  &  P.  N.  R. 
449  ;  Swinburne  v.  Milbum,  9  Ap.  Ca. 
844  ;  64  L.  J.  Q.  B.  6  ;  Lewis  y.  SUphen- 
son,  67  L.  J.  Q.  B.  296. 

(a)  Finch  v.  Underwood,  2  C.  D.  310  ; 
45  L.  J.  C.  522. 

(0  Roe  ▼.  Hayley,  12  East,  464. 

(m)  JFilliams  v.  JEarle,  L.  R.  3  Q.  B. 
739  ;  37  L.  J.  Q.  B.  231  ;  MeEaeham  v. 
Colton,  (1902)  A.  C.  104 ;  71  L.  J.  P.  C. 
20.  See  West  v.  Dobb,  L.  R.  5  Q.  B. 
460;  39L.J.  Q.B.  190. 

L. 


ix)  Cox  V.  Bishop,  8  D.  M.  &  G.  815 ; 
26  L.  J.  C.  389  ;  Gentle  v.  Faulkner, 
(1900)  2  Q.  B.  267  ;  69  L.  J.  Q.  B.  777. 
See  Ramage  v.  Womack,  (1900)  1  Q.  B. 
116;  69  L.J.  Q.  B.  40. 

(y)  Derby  v.  Taylor,  1  East,  502.  See 
Williamson  v.  Williatnson,  L.  R.  9  Ch. 
729  ;  43  L.  J.  C.  738 ;  Taite  v.  Gosling, 
11  C.  D.  277 ;  48  L.  J.  C.  399  ;  Bryant 
V,  Hancock,  (1898)  1  Q.  B.  716  ;  67  L.  J. 
Q.  B.  507 ;  affirmed  on  other  grounds, 
(1899)  A.  C.  442 ;  68  L.  J.  Q.  B.  889. 

(a)  Treloar  v.  Bigge,  L.  R.  9  Ex.  161 ; 
43  Li.  J.  Ex.  95  ;  Bates  t.  Donaldson, 
(1898)  2  Q.  B.  241 ;  65  L.  J.  Q.  B.  578. 
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subject  to  the  consent  of  the  immediate  lessor  only,  and  not  to  that 
of  the  original  lessor  (a). — An  assignment  is  valid  to  pass  the  term, 
though  it  may  be  a  breach  of  the  covenant  against  assignment ; 
but  the  lease  may  contain  a  condition  that  the  term  shall  cease 
upon  assignment,  which  would  render  the  assignment  void ;  or  a 
condition  of  re-entry  upon  assignment,  which  would  render  it 
voidable  (6).  The  power  of  the  court  to  grant  relief  against  for- 
feiture conferred  by  the  Conveyancing  and  Law  of  Property  Act, 
1881,  s.  14,  does  not  extend  to  a  right  of  re-entry  or  forfeiture  for 
breach  of  covenant  or  condition  against  assigning  or  underletting 
or  disposing  of  the  land  leased.  And  sect.  3  of  the  Conveyancing 
Act,  1892,  provides  that  "  no  fine  or  sum  of  money  in  the  nature 
of  a  fine"  shall  be  payable  for  a  licence  to  assign,  unless  the  lease 
contains  an  express  provision  to  the  contrary  (c).  At  common  law, 
a  condition  against  assignment  without  licence  was  determined  by 
a  licence  once  given ;  but  it  is  now  provided  by  statute  that  a  licence 
shall  extend  only  to  the  actual  assignment  or  underlease  or  other 
matter  specifically  authorised  to  be  dojie{d). — The  covenant  and 
condition  against  assignment  are  superseded  by  an  assignment  by 
act  of  law :  as  the  assignment  to  a  trustee  in  bankruptcy  {e) ;  or  a 
compulsory  purchase  under  the  Lands  Clauses  Act  (/). 

A  covenant  by  the  lessee  to  repair  the  demised  premises,  and  to 
keep  and  leave  them  in  repair,  runs  with  the  land  and  charges  the 
assignee  (g)  ;  so  also  a  covenant  to  repair  new  buildings  when 
built  (h) ;  and  also  runs  with  the  reversion,  entitling  the  assignee 
to  sue  (i).  A  covenant  to  repair,  renew,  and  replace  tenant's  fix- 
tures, and  machinery,  fixed  to  the  demised  premises  runs  with  the 
land  and  binds  the  assignee  of  the  term ;  but  a  similar  covenant  aa 
to  movable  chattels  used  upon  the  premises  does  not  pass  to  the 
assignee  {k). — ^A  covenant  to  insure  the  demised  premises  against 
fire,  where  the  sum  insured  is  to  be  laid  out  in  rebuilding  or  repair- 
ing the  premises,  runs  with  the  land  and  an  assignee  of  the  reversion 


{a)  Williamson  t.  Williamson,  supra. 
See  Haywood  v.  SUber,  30  0.  D.  404. 

ib)  Paul  V.  Nurse,  8  B.  &  0.  486.  See 
Elliott  y.  Johnson,  L.  B.  2  Q.  B.  120 ; 
86  L.  J.  Q.  B.  44. 

[e]  Re  Cosh's  contract,  (1897)  1  Ch.  9  ; 
66  L.  J.  C.  28. 

(rf)  Dumpor''s  case,  4  Co.  119;  1  Sm. 
L.  C.  31  ;  22  &  23  Vict.  c.  35,  8.  1. 

(e)  Wcaiherall  v.  Geering,  12  Vea.  604 ; 
Wadham  v.  Marlowe,  8  East,  314,  n. ; 
Doe  y.  Smith,  5  Taunt.  795 ;  Re  Riggs, 
(1901)  2  E.  B.  16  ;  70  L.  J.  Q.  B.  541. 


(/)  Slipper  y.  Tottenham  Junction  Ry., 
L.  R.  4  Eq.  112  ;  36  L.  J.  C.  841.  See 
ante,  p.  497. 

(p)  Martyn  y.  aue,  18  Q.  B.  681 ;  22 
L.  J.  Q.  B.  147. 

(A)  Minshull  y.  Oakes,  2  H.  &  N.  793  ; 
27  L.  J.  Ex.  194. 

(t)  Easterby  y.  Sampson,  9  B.  &  C.  505 ; 
6  Bing.  644  ;  Martyn  y.  Williams,  1  H. 
&N.  817;  26L.  J.  Ex.  121. 

(A)  Williams  y.  £arle,  L.  R.  3  Q.  B. 
739;  37  L.J.  Q.  B.  231. 
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is  entitled  to  sue  upon  it  (/). — In  the  above  cases  it  seems  to  be    Chap.  ill. 


immaterial  to  the  question  of  running  with  land,  whether  the  Covenants 
covenant  is  expressed  in  terms  to  bind  the  assignee  of  the  cove-  ^^^  assigns. 
nantor(m).  But  it  is  material  to  the  construction  of  the  cove- 
nant, whether  the  covenantor  expressly  covenants  not  only  that  he 
himself  shall  do  the  act,  but  that  his  assigns  also  shall  do  it ;  which 
will  bind  himself  for  their  act,  but  does  not  purport  to  bind 
them  (n). 

Covenants  in  a  lease  relating  to  the  use  and  occupation  of  the  Covenants 
demised  premises  run  with  the  land  and  with  the  reversion :  as  a  th^nse^of 
covenant  for  the  residence  of  the  tenant  upon  the  premises  (o) ;  t^®  l*^^. 
for  the  preservation  of  game  (p) ;  and  covenants  regulating  the 
mode  of  cultivation  (q).    A  covenant  to  consume  farm  produce,  as 
hay,  straw  and  manure  upon  the  land  runs  with  the  land  (r) ;  and 
a  covenant  against  the  removal  and  sale  of  such  produce,  which 
cannot  run  with  the  chattels  after  removal,  is  protected  against 
bankruptcy  or  assignment  of  the  tenant  by  the  statute  56  Geo.  3, 
0.  50,  s.  11,  by  effect  of  which  the  assignee  is  restricted  by  the 
covenant  of  the  tenant  («).     Upon  the  same  principle  the  liability 
of  a  landlord  to  an  outgoing  tenant  to  pay  the  customary  valuation 
of  the  crops  and  tillages  left  on  the  land  is  incident  to  the  rever- 
sion ;  it  passes  with  the  reversion  to  a  devisee,  who  has  no  claim 
for  indemnity  against  the  estate  of  the  landlord  (t),    A  covenant 
by  the  lessor  to  supply  the  demised  premises  with  water  runs  with 
the  premises,  and  an  assignee  of  the  lessee  may  sue  for  a  breach  (u) ; 
so  elao  a  covenant  by  the  lessor  of  a  factory  to  supply  steam  power 
for  machinery  (x). — A  covenant  not  to  carry  on  any  trade  or  Covenants 
business  on  the  demised  premises  runs  with  the  land  and  rever-  "staiotive  of 
sion  (y) ;  so  also  a  covenant  regulating  or  restricting  the  carrying 


(/)  Vernon  v.  Smithy  6  B.  &  Aid.  1. 

(m)  Martyn  v.  Cluey  supra;  MinshuU 
T.  Oakes^  supra.  See  the  Conveyancing 
Act,  1881,  8.  68,  ante,  p.  859. 

(»)  Doughty  v.  Bowman,  11  Q.  B.  444  ; 
17  L.  J.  Q.  B.  Ill  ;  Kemp  v.  Bird,  6 
C.  D.  974 ;  46  L.  J.  C.  828 ;  White  v. 
Southend  Hotel,  (1897)  1  Ch.  747  ;  66 
L.  J.  C.  387  ;  Bryant  r.  Hancock,  (1898) 
1  Q.  B.  716  ;  67  L.  J.  Q.  B.  607  ;  affd. 
on  other  ^onnds,  (1899)  A.  C.  442  ;  68 
L.  J.  Q.  B.  607. 

(o)  Tatem  v.  Chaplin,  2  H.  Bl.  138. 

(p)  Hooper  y,  Clark,  L.  R.  2  Q.  B. 
200  ;  36  L.  J.  Q.  B.  79. 

{q)  Cockwn  t.  Cock,  Cro.  Jao.  126 ; 
Hyde  y.  Warden,  3  Ex.  D.  82  ;  47  L.  J, 


Ex.  121. 

(r)  Per  eur.  Clegg  v.  Hande,  44  C.  D. 
612 ;  69  L.  J.  C.  477. 

(«)  Wilmot  v.  Bote,  3  E.  &  B.  663 ;  23 
L.  J.  Q.  B.  281 ;  Lybbe  v.  Hart,  29  C.  D. 
8;  64  L.  J.  C.  860.  See  Hawkins  v. 
Walrond,  1  C.  P.  D.  280 ;  46  L.  J.  C.  P. 
772. 

(0  Hansel  v.  Norton,  22  C.  D.  769 ; 
62  L.  J.  C.  367. 

(n)  Jourdain  t.  Wilson,  4  B.  ft  Aid 
266. 

{x)  See  Smith  t.  Eggington,  L.  R.  9 
C.  P.  146 ;  43  L.  J.  C.  P.  140. 

(y)  Bramwell  v.  Lacy,  10  C.  D.  691 ; 
48  L.  J.  C.  339 ;  BolU  v.  Miller,  27  C.  D. 
71 ;  63  L.  J.  C.  682. 
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on  of  particular  trades  (2) :  as  a  covenant  not  to  cany  on  a  public^ 
house  or  beer  shop  (a) ;  or  a  covenant  to  condact  a  public-house  in 
such  an  orderly  manner  as  not  to  endanger  the  licence  (6).  A 
covenant  by  the  lessee  of  a  public-house  not  to  sell  any  beer  other 
than  that  bought  of  the  lessor,  runs  with  the  land,  and  entitles  an 
assignee  of  the  reversion  to  sue  (c) ;  but  such  a  covenant  is  im- 
pliedly conditional  upon  the  lessor  or  his  assignee  continuing 
ready  and  willing  to  supply  all  such  beer  as  the  tenant  may 
require  {d). 

Covenants  in  a  lease  which  are  merely  collateral,  and  do  not 
relate  to  the  land,  do  not  run  with  the  land  or  with  the  reversion 
at  common  law :  as  a  covenant  to  build  or  not  to  build  upon  land 
which  is  no  parcel  of  the  demise ;  or  to  pay  money  which  is  not 
reserved  out  of  the  land  demised  {e) ;  a  covenant  to  pay  a  debt  for 
which  land  is  mortgaged  (/) ;  a  covenant  by  a  lessee  not  to  cut 
down  timber  trees  which  are  expressly  excepted  from  the  demise ; 
being  "  the  same  as  a  covenant  not  to  cut  down  trees  growing  upon 
an  adjoining  estate  of  the  lessor  "  (g).  So  also  a  covenant  by  the 
lessor  of  a  public-house  not  to  build  or  keep  any  public-house  upon 
land  adjoining  the  demised  premises  is  collateral  as  not  affecting 
the  demised  land  (/<).  A  covenant  to  make  and  maintain  a  road 
as  a  public  road  upon  land  purchased  from  the  covenantee,  adjsi- 
cent  to  land  reserved  by  him,  was  held  to  be  collateral  to  the  latter, 
and  not  to  pass  to  an  assignee  of  the  covenantee  (t).  Upon  the 
same  principle,  a  condition  of  re-entry  in  a  lease  reserving  the 
game,  in  case  the  lessee  should  be  convicted  of  any  offence  against 
the  game  laws,  was  held  to  be  collateral  to  the  land  demised,  so 
that  an  assignee  of  the  reversion  could  take  no  advantage 
of  it  (it). 


(2)  Per  eur.  Canffleton  v.  PattUon,  10 
East,  130. 

{a)  Bp.  St.  Albans  y.  Battershy,  3  Q.  B. 
D.  359;  47  L.  J.  Q.  B.  671 ;  Kieoll  v. 
Fenningy  19  C.  D.  258  ;  61  L.  J.  C. 
156. 

(b)  Fleetwood  ▼.  Eull,  23  Q.  B.  D.  36 ; 
68  L.  J.  Q.  B.  341.  See  Harmann  t. 
Fbwellj  60  L.  J.  Q.  B.  628 ;  Bryant  T. 
Hancock y  (1899)  A.  0.  442  ;  68  L.  J. 
Q.  B.  889. 

(4  Clegg  v.  Hand*,  44  0.  D.  603  ;  69 
L.  J.  C.  477  ;  White  v.  Southend  Hotel, 
(1897)  1  Ch.  767  ;  66  L.  J.  C.  387  ; 
ManehMter  Brewery  v.  Coombs,  (1901)  2 
Ch.  608  ;  70  L.  J.  C.  814. 


{d)  Luker  v.  Dennis,  7  0.  D.  227  ; 
EdwUk  V.  Hawkes,  18  0.  D.  199;  60 
L.  J.  C.  577. 

{c)  Spencer's  case,  6  Co.  16  b ;  1  Sm. 
L.  C.  62. 

(/)  Canham  r.  Bust,  8  Taunt.  227. 

ig)  Goodriffht  ▼.  Fivian,  8  East,  190. 
See  Baymond  t.  Fitch,  2  C.  M.  ft  R. 
688 ;  6  L.  J.  Ex.  46. 

{h)  Thomas  v.  Hayward,  L.  R.  4  Ex. 
311;  38L.  J.  Ex.  176. 

(i)  Austerberry  v.  Oldham,  29  C.  D. 
760 ;  55  L.  J.  C.  633. 

(k)  Stevens  v.  Copp,  L.  R.  4  Ex.  20 ; 
38  L.  J.  Ex.  31. 
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Covenants  may  be  made  to  run  with  incorporeal  hereditaments :     Ohap.  III. 
as  in  a  lease  of  tithes  with  a  oovenant  not  to  let  the  occupiers  have  Ck>venant8 
any  part  of  the  tithes  (/) ;  a  lease  of  a  licence  to  take  minerals,  JJJ^I^^^*^^ 
with  a  covenant  to  keep  the  works  in  repair  (m),  or  with  a  covenant  heredita- 
to  make  compensation  for  surface  damage  (») ;  a  lease  of  the  ease-  ™^^ 
ment  of  using  a  watercourse,  or  a  wayleave  over  freehold  land  for 
the  purpose  of  making  a  railway,  with  a  covenant  to  pay  an  annual 
rent  (o) ;  a  lease  of  the  right  of  shooting  with  a  covenant  to  leave 
the  land  stocked  with  game  (p).    A  covenant  to  pay  rent-charge 
granted  out  of  land  or  of  rent  issuing  out  of  land  may  be  assigned 
so  as  to  entitle  an  assignee  of  the  rent  to  sue  the  covenantor  (q). 
But  here  the  action  rests  on  privity  of   contract  and  not   on 
privity  of  estate  (r).     A  covenant  to  build  upon  land  charged  with 
a  rent  and  to  keep  the  buildiugs  in  repair  does  not  run  vnth  the 
rent  or  with  the  land  (s). 

A  lessee  or  his  assignee  holding  possession  under  an  indenture  of  BeTersion  bj 
lease  is  estopped  from  denying  that  the  lessor  had  an  interest  suffi-  e**<>PP®^* 
cient  to  grant  the  lease  with  a  reversion  to  which  the  rent  reserved 
is  incident,  and  with  which  the  covenants  will  run  ;  and  this  rever- 
sion by  estoppel  is  prima  facie  assignable  and  carries  with  it  the 
rent  and  covenants  as  against  the  lessee  and  his  assignees  {t).  But 
the  estoppel  ceases  in  the  case  of  the  lessee  or  his  assignee  being 
evicted  by  a  superior  title ;  and  it  does  not  exclude  the  lessee  from 
asserting  that  the  lessor  had  a  reversion  in  fact  which  has  deter- 
mined ;  as  that  the  lessor  had  an  estate  tail  or  an  estate  for  life 
only  which  ceased  upon  his  death,  or  an  estate  for  years  which 
expired  by  lapse  of  time  (m).  Accordingly  where  a  mortgagor  in 
possession,  having  only  the  equity  of  redemption,  leases  by  deed 
as  if  he  was  the  legal  owner,  the  lease  operates  by  estoppel ;  and 
the  reversion    by  estoppel   is  assignable,  with  the  benefit  and 


(/)  Bally  ▼.  Wells,  3  Wils.  26  ;  Wil- 
mot,  341. 

(in)  Martin  y.  WilliafM,  1  H.  &  N. 
817  ;  26  L.  J.  Ex.  117.  See  Mmkett  v. 
Hill,  6  Bing.  N.  0.  694  ;  9  L.  J.  C.  P. 
201. 

(«)  Xorral  v.  Pascoe,  34  L.  J.  C.  82. 
See  Aspden  v.  Seddon,  1  Ex.  D.  496  ;  46 
L.  J.  Ex.  353. 

(o)  Ibrtmore  v.  JBunn,  1  B.  &  C.  694  ; 
N,  E,  Ry.  V.  ffastinyt,  (1900)  A.  C.  260 ; 
69  L.  J.  C.  616. 

(p)  Hooper  v.  Clark,  L.  R.  2  Q.  B. 
200  ;  36  L.  J.  Q.  B.  79. 

(q)  Holt,  C.  J.,  Brewster  Y.  Kitchin, 
1  Ld.  Baym.  817  ;  12  Mod.  166 ;  AUen 


Y.  Bryan,  6  B.  &  C.  612 ;  JTilliama  t. 
Hayvard,  1  E.  &  E.  1040  ;  28  L.  J.  Q.  B. 
374.  See  BandaU  t.  Biyby,  4  M.  &  W. 
130 ;  7  L.  J.  Ex.  240. 

(r)  Marie  Y,  Flake,  3  SaUc.  118. 

(«)  Milnes  v.  Branch,  6  M.  &  S.  411 ; 
ff ay  wood  v.  Brunswick  5.  5.,  8  Q.  B.  D. 
403  ;  61  L.  J.  Q.  B.  73. 

(t)  Cttthbertson  v.  Irviny,  6  H.  &  N. 
135  ;  29  L.  J.  Ex.  485. 

(«)  Andrew  v.  Pearce,  1  B.  &  P.  N.  R. 
168  ;  Weld  v.  BaxUr,  1  H.  &  N.  668  ;  26 
L.  J.  Ex.  112.  See  Parke,  B.,  Sturyeon 
▼.  WinyJUld,  15  M.  &  W.  228 ;  15  L.  J. 
Ex.  212. 


870 


ASSIGNMENT  OF  CONTRACTS. 


Past  VI. 


Estoppel  fed 
by  interest. 


ReTersion 
from  year  to 
year. 


Ooyenants  in 
lease  of 
personal 
chattels. 


burthen  of  the  covenants  running  with  the  land  (x).  Bat  if  it 
appears  in  the  terms  of  the  lease  that  the  lessor  is  a  mortgagor 
with  no  legal  title,  there  is  no  estoppel ;  and  the  covenants  are 
merely  personal  covenants  which  are  not  assignable  (y). — If  a 
lessor  executes  a  lease,  having  at  the  time  no  interest  in  the  land, 
the  lease  operates  by  estoppel  only ;  but  if  he  afterwards  acquires 
a  sufficient  interest,  the  estoppel  is  said  to  be  fed  by  the  interest ; 
that  is  to  say,  the  lease  takes  the  same  legal  effect,  and  the  cove* 
nants  run  with  the  land  and  with  the  reversion  in  the  same 
manner,  as  if  the  lessor  had  the  interest  at  the  time  of  making  the 
lease  (2). 

Where  a  tenant  from  year  to  year  executes  an  indenture  of  lease 
for  a  certain  term  of  years,  he  has  a  legal  reversion  by  reason  of 
the  indefinite  continuance  of  his  tenancy,  though  defeasible  by 
notice  to  quit  from  the  superior  landlord ;  and  his  reversion,  whilst 
it  continues,  is  assignable  and  carries  the  covenants  of  the  lease  to 
the  assignee  (a).— A  demise  by  a  lessor,  having  only  a  term  of 
years,  for  a  longer  term  operates  as  an  assignment  of  his  whole 
interest  and  not  as  a  lease ;  a  rent  reserved  in  such  demise  is  a  rent- 
charge  which  is  assignable ;  and  the  assignee  may  sue  upon  the 
reservation  without  attornment  of  the  tenant,  but  not  upon  the 
personal  covenant  to  pay  the  rent,  which  is  not  assignable  (6). 

A  covenant  cannot  be  made  to  run  with  chattels  personal :  "  If 
a  man  lease  sheep,  or  other  stock,  or  any  other  personal  goods  for 
any  time,  and  the  lessee  covenant  for  him  and  his  assigns  at  the 
end  of  the  time  to  deliver  the  like  cattle  or  such  price  for  them, 
and  the  lessee  assign  the  sheep  over,  this  covenant  shall  not  bind 
the  assignee,  for  it  is  but  a  personal  covenant  and  wants  such 
privity  as  is  between  the  lessor  and  lessee  and  his  assigns  of  the 
land  in  respect  of  the  reversion  "  {c).  So  a  covenant  in  a  farming 
lease  against  selling  hay,  straw  and  other  produce  off  the  land  does 
not  run  with  such  things  against  a  buyer  at  common  law ;  but  it 
is  protected  by  statute  {d).  And  a  covenant  in  the  lease  of  a 
factory,  including  movable  articles  and  machinery,  that  if  articles 


(y) 

16  L. 
13  L 

212. 

Soe.f 

w 

13  L. 


Outhberiton  v.  Irving^  supra, 

PargeUr  v.  Harris ,  7  Q.  B.  708 ; 

J.  Q.  B.  113. 

Webb  y.  Austin,  7  Man.  &  G.  701  ; 
.  J.  C.  P.  203 ;  Sturgeon  v.  Wing^ 
16  M.  &  W.  224  ;  15  L.  J.  Ex. 

See  Gen.  Finance  Co,  y.  Liberator 
10  C.  D.  15. 

Oxley  y.  James^  13  M.  k  W,  209  ; 

J.  Ex.  358. 


{b)  See  Bretcster  y.  Kitrhinf  supra  ; 
Randall  y.  Rigby,  4  M.  &  W.  130 ;  7 
L.  J.  Ex.  240  ;  Williams  y.  Hagward,  1 
E.  &  E.  1040;  28  L.  J.  Q.  B.  374; 
WoUaston  y.  Sakswill,  3  Man.  &  G.  297 ; 
10  L.  J.  C.  P.  303. 

{e)  Spencer* s  eassy  5  Go.  16  b;  1  Sm. 
L.  C.  52. 

(d)  See  ante,  p.  867. 
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of  the  same  kind  left  at  the  end  of  the  term  should  exceed  a    Chap.  III. 
certain  value  the  lessor  should  pay  the  excess,  was  held  not  to  run 
with  the  reversion ;  and  therefore  the  executor  of  the  lessor  could 
not  be  charged  as  assignee  of  the  reversion,  but  only  as  executor 
to  the  extent  of  the  assets  (e). 

The  "  assignee  "  of  a  term,  who  becomes  entitled  or  chargeable  Aseigiiee  of 
upon  covenants  running  with  the  land,  includes  "  the  assignee  of  *®"^' 
the  assignee,  the  executor  of  the  assignee,  the  assignee  of  the 
executor  of  the  assignee " ;  and  the  tenant  by  elegit  of  a  term, 
and  the  purchaser  of  a  lease  under  a  sale  in  execution  are  such 
assignees  though  they  come  to  the  term  by  act  of  law  (/).  And 
where  lessee  for  a  term  of  years  underlets  or  grants  a  lease  for 
the  whole  term  or  for  a  longer  term,  it  operates  as  an  assignment, 
and  his  grantee  or  lessee  may  be  charged  as  assignee  of  the 
original  term,  the  excess  granted  beyond  that  term  being  void  (g), 
— But  an  underlessee  for  a  shorter  term,  leaving  a  reversion  in  his  Underldsaee. 
lessor,  is  not  such  assignee,  because  he  does  not  take  the 
whole  estate  to  which  the  covenants  are  annexed  {h) ;  so  an 
underlessee  for  a  term  of  years,  however  long,  granted  by  a 
tenant  for  life  or  lives,  because  the  term  is  not  co-extensive 
in  law  with  the  freehold  estate  of  the  grantor  (i).  And  where 
a  tenant  from  year  to  year  underlets  for  a  certain  term,  he 
retains  a  reversion,  though  it  is  defeasible  by  notice  to  quit  (A*). 
— The  mortgagee  of  a  term,  though  subject  to  an  equity  Mortgagee, 
of  redemption  and  not  in  possession,  takes  the  whole  legal  interest 
and  is  liable  as  assignee  to  the  covenants  in  the  lease  (/).  But  a 
mortgagee  by  deposit  of  a  lease  is  not  an  assignee  at  law,  nor  liable 
as  such  in  equity  {m).  And  a  person  coming  into  the  land  by  a 
superior  title  takes  it  discharged  of  all  covenants  running  with  it 
under  the  former  title ;  as  in  the  case  of  land  taken  by  a  railway 
company  under  their  statutory  powers  (n). — An  assignment  operates  Disolalmer  of 


assignee. 


(e)  Oorton  t.  Oregory,  8  B.  &  S.  90;  Nind  v.  Nineteenth  Cetitttry  B.  S.,  (1894) 
31  L.  J.  Q.  B.  302.  2  Q.  B.  226 ;  63  L.  J.  Q.  B.  636. 

(f)  SpeneerU  «w«,  6  Co.   17 ;  1  Sm.  W  J^^rbyY,  Taylor,  1  East,  602. 

L.  C.  62.  k^)  ^'^  ▼•  J<^^^y  13  M.  &  W.  209 ; 

O.  297  ;  10  L.  J.  C.  P.  303  ;  Beardman  ^^IT^v"  ^T^'hh'  ifl      fi 

r   Wii^n.  L.  B.  4  C.  P.  57  ;  38  L.  J.  j^}-)^^^^  ^^  f i^4,fl>.  '^'  i  h' 

^'^'  ^^'  306;  26L.  J.  C.  389. 

(A)  Kolfird   T.    Rateh,   Dongl.    183 ;  (n)  Baily  y.  De  Crsipiyny,  L.   R.   4 

Williamson  ▼.   TFillianuon,  L.  R.  9  Ch.  Q.  B.   180 ;  38  L.  J.  Q.   B.   98.     See 

729  ;   43  L.   J.   C.   738.     See  Hall  y.  Tendring  Union  v.  DowtWy  (1891)  3  Ch. 

Bwin,  37  C.  D.  74  ;  67  L.  J.  0.  96;  266;  61  L.  J.  C.  82. 
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presumptiyely  to  pass  the  interest  to  the  assignee  and  render  him 
liable  to  the  covenants  running  with  it,  without  any  act  of  aooept- 
ance  on  his  part;  but  subject  to  aright  of  disclaimer  (o).  The 
same  rule  applies  to  the  statutory  assignment  in  bankruptcy,  but 
the  disclaimer  must  be  by  leave  of  the  court  (p). 

The  executor  or  administrator  may  be  charged  personally  as 
assignee  of  the  term  upon  covenants  running  with  the  land,  and  as 
such  would  be  liable  de  bonis  propriis ;  but  he  may  in  general  limit 
his  liability  to  the  assets  of  the  deceased  by  pleading  that  he  was 
not  assignee  otherwise  than  as  executor  (^).  The  profits  of  the 
term,  subject  to  the  rent,  are  assets  of  the  testator's  estate,  and  for 
the  amount  of  such  profits  as  could  reasonably  be  made  the  executor 
is  personally  responsible  ;  but  the  rent  reserved  is  the  profit  of  the 
landlord  and  no  part  of  the  assets,  and  therefore  to  the  extent  of 
the  profits  the  executor  is  liable  to  the  landlord  for  the  rent  de  bonis 
propriin  (r) ;  and  if  the  executor  has  accepted  the  lease  he  is  Liable 
as  assignee  to  the  landlord  de  bonis  prqpriis  upon  the  covenants 
running  with  the  land,  as  a  covenant  to  repair  («).  So  an  executor 
de  son  tort  by  taking  possession  becomes  chargeable  with  the 
covenants  of  the  lease  as  assignee;  and  he  may  assign  over  to 
another  (t). — ^An  executor  cannot  in  general  waive  the  term  without 
renouncing  the  executorship  altogether  (u) ;  but  where  the  land  is 
of  less  value  than  the  rent,  and  there  are  no  other  assets,  he  may 
waive  the  lease  altogether  by  notice  to  the  landlord  to  that  efiFect  (r). 
And  an  executor  is  enabled  by  statute,  22  &  23  Vict.  c.  35,  ss.  27, 
28,  to  discharge  himself  from  all  future  claims  imder  a  lease  by 
setting  aside  a  sufficient  sum  to  meet  them,  and  assigning  the  lease 
to  a  purchaser  and  distributing  the  assets  ;  but  the  statute  reserves 
to  the  lessor  or  his  assigns  the  right  to  follow  the  assets. 

The  grantee,  or  devisee,  or  heir  of  the  reversioner ;  or,  if  the 
reversion  is  a  term  of  years,  the  executor  or  legatee,  are  assignees 


(o)  Williams  v.  Boaanquet,  1  B.  &  B. 
238 ;  Whits  v.  Hunt,  L.  R.  6  Ex.  32  ; 
40  L.  J.  Ex.  23. 

{p)  Titterton  t.  Oooper,  9  Q.  B.  D. 
473 ;  61  L.  J.  Q.  B.  472.  See  £x  p. 
Of.  Rec.y  24  Q.  B.  D.  66;  69  L.  J. 
Q.  B.  16. 

{q)  Wollaston  y.  Hakewill^  3  Man.  &  G. 
297  ;  10  L.  J.  O.  P.  303. 

(r)  Ruhery  t.  Stevens,  4  B.  &  Ad.  241 ; 
2  L.  J.  K.  B.  46 ;  Hopumd  v,  Whaley, 
6  0.  B.  744 ;  18  L.  J.  C.  P.  43 ;  Mt 


Bouxfs,  37  C.  D.  128  ;  67  L.  J.  C.  455. 

(»)  Tremeere  v.  Moriton^  1  Bing.  N.  C. 
89;  2  L.  J.  C.  P.  260 ;  Sleap-v.^aoman, 
12  C.  B.  N.  S.  116. 

(0  Paull  V.  Simpson,  9  Q.  B.  365 ;  15 
L.  J.  Q.  B.  382  ;  Williams  y.  ffealsi, 
L.  R.  9  C.  P.  177  ;  43  L.  J.  O.  P.  80. 

(a)  Tisr  cur.  Rubery  v.  Stevens^  4 
B.  &  Ad.  244 ;  2  L.  J.  K.  B.  46 ;  -B* 
Lord  and  FiiUarton,  (1896)  1  Oh.  228; 
66  L.  J.  C.  184. 

(x)  Fsr  cur.  Rcmidge  y.  Wilsim^  11 
A.  &  E.  666  ;  9  L.  J.  Q.  B.  72. 
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within  the  statute  32  Hen.  8,  o.  34,  and  as  suoh  become  entitled  Chap.  III. 
to  and  chargeable  upon  the  covenants  annexed  to  the  reversion  for 
breaches  after  the  assignment  (y).  A  covenant  to  pay  rent 
reserved  during  the  term  passes  to  the  heir  or  devisee  of  the  lessor 
as  an  incident  of  the  reversion  in  fee,  though  the  rent  is  not  ex- 
tended in  terms  to  his  heirs  and  assigns  (z).  The  grantee  of  a 
particular  estate,  as  for  life  or  for  a  term  of  years,  in  a  reversion  in 
fee,  is  an  assignee  within  the  statute  32  Hen.  8,  c.  34,  and  is 
entitled  to  the  covenants  and  conditions  of  the  lease  (a). — The  Mortgagee  of 
mortgagee  of  the  reversion  subject  to  an  existing  lease  becomes  wveraion. 
entitled  to  all  the  remedies  upon  the  lease  and  covenants,  as 
being  assignee  of  the  legal  reversion.  But  where  a  mortgagor 
remaining  in  possession  leases,  the  mortgagee  may  in  cases  not 
falling  within  sect.  18  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  treat  the  lessee  as  a  trespasser ;  or  by  accepting  rent 
may  acknowledge  him  as  tenant  to  himself ;  but  he  is  not  assignee 
of  the  reversion  or  entitled  to  the  remedies  of  the  lease  (b).  If  the 
mortgagor  and  mortgagee  join  in  leasing  and  the  covenants  are 
made  with  the  mortgagor  only,  the  mortgagee  or  his  assignees  are 
not  entitled  to  sue  upon  the  covenants,  to  which  they  are 
strangers  (c).  And  where  the  mortgagee  is  entitled  to  the  cove- 
nants as  assignee  of  the  reversion,  the  mortgagor  retains  sufficient 
interest  in  the  equity  of  redemption  to  entitle  him  to  restrain  the 
lessee  from  doing  any  acts  in  contravention  of  the  covenants  to  the 
injury  of  the  reversion  (d), — Where  a  lease  is  made  under  a  power,  Beyenioiier 
as  by  the  tenant  for  life  in  a  settlement,  the  reversion  of  the  lease  ^^f^ 
presumptively  follows  the  limitations  of  the  settlement ;  and  upon 
the  death  of  the  tenant  for  life  pending  the  lease  the  remainder- 
man is  an  assignee  within  the  statute  32  Hen.  8,  c.  34,  and  succeeds 
to  the  benefit  and  the  burden  of  the  covenants  (e).  If  the  lease  is 
not  in  accordance  with  the  power,  it  may  be  valid  as  between  the 
parties,  either  as  taking  effect  out  of  the  interest  of  the  lessor  or 


powers. 


(y)  DerisUy  y.  Custance,  4  T.  R.  75 ; 
Johnson  v.  St.  Peter's,  4  A.  &  E.  620  ;  6 
L.  J.  K.  B.  116.  See  Read  y.  Gotdwin, 
3  L.  J.  (O.  S.)  K.  B.  128. 
■  (x)  Saeheverell  y.  Froggatt^  2  Wma. 
Saond.  751. 

(a)  AUoe  y.  Hemmings^  Balst.  28 ; 
Wright  y.  Burroughes^  3  C.  B.  685.  See 
Tait4  y.  Gosling,  11  CD.  273;  48 
L.  J.  O.  397. 

(h)  Rogers  y.  Sumphregs,  4  A.  &  E. 


209 ;  5  L.  J.  K.  B.  65 ;  Keeeh  y.  Sali, 
Doagl.  21 ;  1  Sm.  L.  C.  494  ;  Thunder 
y.  Belcher,  3  East,  449. 

(e)   Webb  y.  Russell,  3  T.  R.  393. 

Id)  Fairelough  y.  Marshall,  4  Ex.  D. 
37. 

{e)  Ishertcood  y.  Oldknotv,  3  M.  &  S. 
382  ;  Rogers  r.  Humphreys,  supra  ;  Bring" 
loe  y.  Goodson,  4  Bing.  N.  C.  726  ;  8  L.  J. 
C.  P.  116  ;  Oreenaway  y.  Hart,  14  C.  B. 
340  ;  23  L.  J.  C.  P.  116. 
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by  way  of  estoppel  against  the  lessee ;  but  it  is  not  binding  for  or 
against  persons  claiming  under  the  settlement  (/).  Upon  the 
death  of  the  lessor  it  is  absolutely  void,  and  a  subsequent  assign- 
ment of  the  term  conveys  no  interest,  nor  any  claim  upon  the 
covenants  against  the  executor  of  the  lessor  {g).  The  lessee,  or 
his  assignee  by  an  assignment  made  before  the  death  of  the  lessor, 
can  charge  the  executor  upon  the  express  covenants  of  the  leafie ; 
as  upon  the  covenant  for  quiet  enjoyment,  under  which  he  can 
recover  damages  for  loss  of  the  whole  term  {K) ;  but  not  upon  the 
covenants  merely  implied  in  law,  because  such  covenants  are 
implied  only  during  the  continuance  of  the  lessor's  interest  (t). — 
At  common  law  where  a  reversionary  estate  to  which  covenants 
were  annexed  became  merged  in  the  ulterior  reversion,  the  cove- 
nants were  extinguished  together  with  the  estate  {k).  But  by  the 
statute  8  &  9  Vict.  c.  106,  s.  9,  "when  the  reversion  expectant  on 
a  lease  shall  be  surrendered  or  merge,  the  estate  which  shall  for  the 
time  being  confer  as  against  the  tenant  under  the  same  lease  the 
next  vested  right  to  the  same  tenements  shall,  to  the  extent  and 
for  the  purpose  of  preserving  such  incidents  to  and  obligations  on 
the  same  reversion  as  but  for  the  surrender  or  merger  thereof 
would  have  subsisted,  be  deemed  the  reversion  expectant  on  the 
same  lease." 


reversion. 


Severance  of  The  grantee  of  the  reversion  in  part  of  demised  premises  is  an 
assignee  within  the  statute  32  Hen.  8  of  covenants  apportionable 
to  the  part  granted ;  as  the  covenant  to  pay  rent  {I),  and  the  cove- 
nant to  repair  (m).  And  if  the  lessor  devises  the  reversion  to  two 
or  more  as  tenants  in  common,  each  may  maintain  an  action  for 
damages  to  his  share  of  the  entire  reversion,  without  joining  his 
co-tenants  as  plaintiffs  (n).  At  common  law  he  could  not  take  the 
benefit  of  conditions  of  entry  and  other  conditions,  because  they 
were  incident  to  the  entire  reversion  only,  and  destroyed  by  the 


(/)  YeUowly  v.  Oow^fy  11  Ex.  293 ; 
24  L.  J.  Ex.  289. 

iff)  Andrew  v.  Tearce^  1  B.  &  P.  N.  R. 
168.  See  Bp,  of  Bangor  v.  Parry ^  (1891) 
2  Q.  B.  277 ;  60  L.  J.  Q.  B.  646. 

(A)  William*  v.  Burrell,  1  0.  B.  402 ; 
14  L.  J.  C.  P.  98. 

(i)  Adamt  v.  Oibney,  6  Bing.  656  ; 
Penfold  V.  Ahboit,  32  L.  J.  Q.  B.  67  ; 
Baynes  v.  Lloyd,  (1896)  2  Q.  B.  610 ;  64 
L.  J.  Q.  B.  787. 


(k)  Webb  V.  Bumll,  3  T.  R.  393.  See 
Burton  v.  Barclay,  7  Bing.  746. 

(/)  Stevemon  v.  Lombard,  2  East,  675 ; 
RoberU  v.  SneU,  1  Man.  &  G.  677  ;  iSuwi. 
9ea  V.  TKomoi,  10  Q.  B.  B.  48  ;  62  L.  J. 
Q.  B.  340. 

(m)  Twynam  r.  Fiekard,  2  B.  ft  Aid. 
106. 

(n)  Roberts  ▼.  Holland,  (1893)  1  Q.  B. 
666;  62  L.  J.  Q.  B.  621. 
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severanoe  (o).  It  is  now  expressly  provided  by  the  Conveyancing  Chaj.  in. 
Act,  1881,  8.  10,  that  rent  reserved  by  a  lease  and  the  benefit  of 
every  covenant  having  reference  to  the  subject-matter  thereof  and 
every  condition  of  re-entry  or  other  condition  "  shall  be  annexed 
and  shall  go  with  the  reversionary  estate  in  the  land  or  in  any 
part  thereof,  notwithstanding  severance  of  that  reversionary  inte- 
rest." And  by  sect.  11,  it  is  provided  to  the  same  effect  as  to  the 
obligation  of  a  covenant  by  a  lessor  with  reference  to  the  subject- 
matter  of  the  lease. — ^Where  tenants  in  common  of  land  in  undi- 
vided shares  join  in  demising  the  entirety,  the  covenants  made  in 
terms  with  all  the  lessors  run  with  the  entire  reversion  and  not 
with  the  separate  shares ;  and  all  persons  interested  in  the  reversion 
are  necessary  parties  in  an  action  for  a  breach  (p).  If  an  undivided 
share  in  the  reversion  becomes  merged  in  the  possession,  the  cove- 
nants and  conditions  of  the  lease  run  with  the  residue  of  the  rever- 
sion, and  the  damages  are  apportioned  to  the  remaining  interest 
therein  {q). 

The  assignee  of  the  term  in  part  of  the  demised  premises  takes  Seyeranoe  of 
the  benefit  and  the  burden  of  the  covenants  running  with  the  land,  *^®  demiae. 
BO  far  as  they  relate  to  the  part  assigned  :  he  is  liable  to  that  extent 
upon  the  covenant  for  rent  (r) ;  and  upon  a  covenant  running  with 
the  reversion  («) ;  and  to  the  same  extent  he  is  entitled  to  sue  the 
lessor  or  the  assignee  of  the  reversion  for  the  breach  of  a  covenant  to 
find  materials  for  the  repair  (/).  An  assignment  of  the  term  in  the 
demised  premises  to  tenants  in  common  in  undivided  shares  leaves 
the  tenement  and  the  rent  and  services  entire  in  relation  to  the 
reversion  (u) ;  and  each  tenant  being  possessed  of  the  whole  may 
be  sued  separately  upon  covenants  running  with  the  land,  as  a  cove- 
nant to  repair ;  subject  formerly  to  a  plea  in  abatement  and  now 
to  the  joinder  of  the  co-tenants  under  an  order  of  the  court  (^). 
Where  an  undivided  share  became  merged  in  the  reversion,  it  was 
held  that  the  liability  on  the  covenant  to  repedr  was  not  apportion- 
able,  but  the  damages  were  assessed  proportionately  to  the  reversion 


(o)  Co.  Lit.  216  a ;  Knight't  cote,  6 
Co.  65  b ;  Holroyd,  J.,  Twynam  t. 
Fiekardf  supra. 

(p)  Foley  Y.  Addmbrooke,  4  Q.  B.  197 ; 
12  L.  J.  Q.  B.  163  ;  Thompton  y.  Hake- 
will,  19  C.  B.  N.  S.  713 ;  35  L.  J.  0.  P. 
18.     See  Robertt  y.  ffolland,  supra, 

(q)  Badeley  y.  Vigurs,  4  £.  &  B.  71 ; 
23  L.  J.  Q.  B.  377. 

(r)  StwmsoH  y.  Lambard,  2  East,  575 ; 
Oamm  y.  Vfmon^  2  Ley.  231 ;  T.  Jones, 


164.      See    WoUasUm    y.    HakewiU,    3 
Man.  &  G.  297  ;  10  L.  J.  C.  P.  303. 

(«)  Congham  y.  King,  Cro.  Car.  222 ; 
White  y.  Southend  Hotel,  (1897)  1  Ch. 
767;  66L.  J.C.  887. 

(t)  Palmer  Y,  Edwards,  1  Dougl.  187,  n. 

(u)  Per  cur.  Holhway  y.  Berkeley^  6 
B.  &  C.  10. 

(x)  MereeroH  y.  Dowson,  5  B.  &  C. 
479.    See  Ords.  XVL  r.  11,  XXI.  r.  20. 
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Bights  of 
leswr  after 
assignment 
of  the 
reversion. 


Continuance 
of  liability  of 
assignee  of 
term. 


which  remained  (y).  Where  a  lease  was  made  to  three  peiBons  in 
joint  tenancy  and  the  covenants  were  made  by  them  jointly  and 
severally,  it  was  held  that  an  assignee  of  two  of  the  lessees  was 
liable  upon  the  covenant  to  repair  for  the  whole  amount  of 
damages  (z). 

The  personal  liability  of  the  original  lessee  on  the  express  cove- 
nants in  the  lease  remains  to  him  after  his  assignment  of  the 
lease  (a) ;  and  upon  his  death  the  liability  devolves  upon  his  exe- 
cutor (b).  But  the  liability  of  the  lessee  in  debt  and  on  covenants 
implied  in  law,  which  is  founded  ui)on  privity  of  estate  with  the 
lessor,  ceases  upon  the  assignment  (c) ;  and  conditions  affecting  the 
occupying  tenant  no  longer  apply  to  the  lessee,  as  a  condition  of 
re-entry  upon  the  bankruptcy  of  the  lessee  or  his  assigns  {d).  A 
lessor  who  assigns  the  reversion  cannot  sue  upon  the  covenants  that 
run  with  the  reversion,  for  any  breaches  occurring  after  the  assign- 
ment (e).  But  he  retains  the  right  to  sue  for  breaches  committed 
before  the  assignment  (/) ;  and  the  right  upon  the  covenants  which 
do  not  run  with  the  reversion  (g).  The  lessor  may  sue  upon  a 
parol  agreement  of  tenancy  after  assignment ;  because  the  contracts 
connected  with  a  tenancy  not  under  seal  do  not  pass  with  the 
reversion  (A).  The  assignee  of  the  reversion  cannot  sue  for  breaches 
of  covenant  committed  before  the  assignment  to  him  (/). 

The  liability  of  the  assignee  of  a  lease  on  covenants  running 
with  the  land  continues  so  long  as  he  remains  assignee,  and  ceases 
upon  his  assignment  of  the  lease  to  another ;  and  he  may  assign  to 
an  insolvent  assignee  for  the  mere  purpose  of  getting  rid  of  his 
liability  (A).  And  an  assignment  is  valid,  though  it  is  a  breach  of 
a  covenant  against  assignment,  for  which  the  assignor  may  be 
liable  in  damages  for  the  loss  to  the  lessor  of  the  personal  security 
of  his  tenant  (/).  But  the  liability  of  an  assignee  for  breaches 
committed  duiing  his  tenancy  remains  after  he  has  assigned  away 


(y)  BadeUy  v.  Vigurtj  tupra, 

(z)  Xoreal  y.  Fascoe,  34  L.  J.  C.  82. 

(a)  Mills  V.  Auriol,  1  H.  Bl.  433 ;  4 
T.  R.  94 ;  Baynton  v.  Morgan,  22  Q.  B.  D. 
74;  5S  L.J.  Q.  B.  139. 

(*)  Swamea  v.  Thoma%  10  Q.  B.  D. 
48 ;  52  L.  J.  Q.  B.  340. 

(c)  Walker's  ease,  3  Co.  22  a  ;  Thursby 
V.  Plant,  1  Wms.  Saund.  277  ;  per  our. 
Swansea  y.  Thofnas,  supra. 

(rf)  Smith  V.  Oronow,  (1891)  2  Q.  B. 
394  ;  60  L.  J.  Q.  B.  776. 

{e)  Walker's  ea*e,  8  Co.  23  a ;  Oreen  y. 
James,  6  M.  &  W.  656 ;  10  L.  J.  Ex.  73. 


(/)  Midgleys  v.  Lovelace,  12  Mod.  45 
Carth.  289. 

(y)  Stokes  V.  RuswU,  3  T.  E.  678 
Canham  v.  Rust,  8  Taunt.  227. 

(h)  Biekford  y.  Parson,  6  C.  B.  920 
17  L.  J.  C.  P.  192. 

(•)  Lewes  y.  Ridge,  Cro.  Eliz.  863 
Johnson  v.  St,  Peter's,  4  A.  &  £.  520. 

{k)  Taylor  v.  Shum,  1  B.  &  P.  21 
Paul  y.  Nurse,  8  B.  &  C.  486 ;  Hopkinson 
y.  Loveriftg,  11   Q.  B.  D.  92;  62  L.  J. 
Q.  B.  391. 

(/)  See  ante,  pp.  768,  866. 
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the  lease  (m).  An  assignee  is  not  liable  for  breaches  of  covenant  Chip.  ni. 
committed  before  the  assignment  to  him  (n)  ;  imless  the  breach  is 
continuing,  as  a  breach  of  covenant  to  keep  the  demised  premises 
in  repair,  in  respect  of  defects  continuing  after  the  assignment  (o)  ; 
and  where  there  is  a  continuing  breach  of  covenant  for  title  the 
assignee  for  the  time  being  may  sue  for  the  damages  accruing  to 
himself  (j9). 

The  assignee  of  a  lease  impliedly  indemnifies  his  assignor  against  indemnity  of 
breaches  of  the  covenants  and  conditions  of  the  lease,  in  the  absence  ***Jfi^^  ^ 

'     ^  assignee* 

of  express  agreement  to  the  contrary  (q).  And  the  assignee  for  the 
time  being  during  his  tenancy  impliedly  indemnifies  the  original 
lessee  against  breaches  of  the  covenants  in  the  lease  which  run  with 
the  land ;  and  this  indemnity  is  independent  of  the  covenants  and 
stipulations  made  between  him  and  his  immediate  assignor  (r). 
These  implied  indemnities  continue  only  so  long  as  the  assignee  is 
in  possession  of  the  lease,  and  cease  upon  his  assigning  it  to 
another ;  unless  he  has  given  an  express  indemnity  for  the  whole 
term  («). — An  underlease,  subject  to  the  terms  of  the  original  lease, 
operates  as  a  contract  of  indemnity  to  the  lessor ;  upon  which  he 
may  recover  against  his  underlessee  all  the  costs  of  reasonably  and 
properly  defending  an  action  by  his  lessor  upon  the  covenants  (t). 
But  if  the  underlease  is  not  subject  to  the  terms  of  the  original 
lease,  there  is  no  implied  indemnity,  and  the  costs  of  an  action  by 
the  lessor  are  not  recoverable  (n). 

The  benefit  of  a  covenant,  whether  running  with  the  land  at  Aaaignment 
common  law  or  not,  is  assignable  in  equity,  if  the  nature  of  the  Seb^efit of 
covenant  admits  of  assignment  (x) ;  and  if  a  covenant  does  not  run  oovenanta. 
with  the  land,  an  assignment,  express  or  implied,  is  necessary  to 


(m)  Harley  v.  King,  2  C.  M.  &  R.  18 
4  L.  J.  Ex.  144. 

(w)  St.  iSaviourU  v.  Smith,  3  Burr, 
1271 ;  1  W.  Bl.  351  ;  Coward  y.  Qrrgwy 
L.  R.  2  C.  P.  153 ;  36  L.  J.  C.  P.  1. 

(o)  Vivian  ▼.  Champion ,  2  Ld.  Raym 
1125;  1  Salk.  141;  Coward  y.  Gregory 
fupra. 

{p)  Kingdon  y.  NottUy  4  M.  &  S.  53 
King  y.  Jones,  5  Taunt.  418;  afiEinned 
nom,  Jonts  y.  King,  4  M.  &  S.  188  ; 
Spoor  y.  Gretfi,  L.  R.  9  Ex.  99 ;  43 
L.  J.  Ex.  67. 

(q)  Burnett  y.  Lynch,  5  B.  &  C.  689. 
See  Lloyd  y.  Dimmaek,  7  C.  D.  393  ;  47 
L.  V .  C  398. 

(r)  Mottle  y.  Garrett^  L.  R.  7  Ex.  101 ; 
41  L.  J.  Ex.  62. 


(«)  Woolveyidge  y.  Steward,  1  C.  &  M. 
644;  3  L.  J.  Ex.  360.  See  Coueh  y. 
Tregonning,  L.  R.  7  Ex.  88  ;  41  L.  J.  Ex. 
97. 

{t)  Hornby  y.  Cardwell,  8  Q.  B.  D. 
329;  61  L.  J.  Q.  B.  89.  See  ante, 
p.  769. 

(m)  Penley  y.  WatU,  7  M.  &  W.  601 ; 
10  L-  J.  Ex.  229 ;  Walker  y.  Hatton,  10 
M.  &  W.  249  ;  11  L.  J.  Ex.  361 ;  Logan 
y.  Hall,  4  C.  B.  698  ;  16  L.  J.  C.  P. 
262.  See  Vontifcx  y.  Foord,  12  Q.  B.  D. 
152  ;  53  L.  J.  Q.  B.  821. 

{x)  Clegg  y.  Handt,  44  C.  D.  603 ;  69 
L.  J.  C.  477 ;  Manchester  Brewery  y. 
Coomht,  (1901)  2  Ch.  608  ;  70  L.  J.  0. 
814. 
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transfer  the  benefit  of  it.  Where  the  owner  of  land,  having  tiie 
benefit  of  a  covenant  against  building  on  the  adjacent  land,  sold 
his  land  without  any  reference  to  the  covenant  or  any  contract  or 
representation  respecting  it,  it  was  held  that  the  purchaser  ooold 
not  claim  the  benefit  of  the  covenant,  nor  enforce  its  observ- 
ance (f/). — But  where  land  lb  sold  in  lots  and  with  similar  covenants 
bj  each  purchaser  restrictive  of  building  or  of  otherwise  using  the 
land,  it  is  the  presumed  intention  of  the  parties  that  the  covenants 
are  for  the  mutual  benefit  of  all,  and  each  purchaser  severally  takes 
the  benefit  of  the  covenants ;  and  in  such  case  it  is  not  material 
whether  the  lots  are  sold  and  the  covenants  made  all  at  once  or  at 
different  times,  because  each  purchaser  is  induced  to  buy  in  faith 
that  the  covenants  will  be  observed ;  but  ^'  it  is  a  question  of  fact 
whether  it  was  or  was  not  the  intention  that  the  restrictive  cove- 
nants should  be  entered  into  for  the  benefit  of  each  of  the 
purchasers  as  against  all  the  others"  (z).  And  in  such  a  trans- 
action there  is  an  implied  covenant  by  the  vendor  with  every 
purchaser  not  to  sell  any  of  the  lots  without  the  restrictive 
covenants,  and  not  to  release  the  covenants  to  any  of  the  pur- 
chasers (a). 

The  burden  of  covenants  runs  with  the  land  in  equity  according 
to  the  same  rules  as  at  common  law.  But  upon  principles  of  equity 
a  purchaser  of  land  with  notice  of  a  covenant  restricting  the  use  of 
the  land  for  the  benefit  of  others,  though  the  burden  of  such  cove- 
nant does  not  run  with  the  land  at  common  law,  will  be  restrained 
from  using  the  land  in  a  manner  inconsistent  with  the  covenant ; 
upon  the  ground  that  it  would  be  a  fraud  upon  the  parties  entitled 
to  the  benefit  of  the  covenant  for  the  vendor  to  sell  the  land  dis- 
charged of  the  restriction  (b), — In  such  case  "the  question  is,  not 
whether  the  covenant  runs  with  the  land,  but  whether  a  party  shall 
be  permitted  to  use  the  land  in  a  manner  inconsistent  with  the 
contract  entered  into  by  his  vendor  with  notice  of  which  he  pur- 
chased ; "  and  "  that  the  question  does  not  depend  upon  whether  the 
covenant  runs  with  the  land  is  evident  from  this,  that  if  there  was 


{p)  Keaiet  v.  Lyon,  L.  R.  4  Ch.  218 ; 
88  L.  J.  0.  357 ;  Ifaster  v.  Sansardy  4 
C.  D.  718 ;  46  L.  J.  C.  605 ;  JimaU  v. 
CoiclishatPy  11  G.  D.  866 ;  48  L.  J.  C. 
830. 

(c)  Esher,  M.  R.,  Nottingham  Brick 
Co.  V.  Butler,  16  Q.  B.  D.  786  ;  66  L.  J. 
Q.  B.  280 ;  Collin$  v.  Castle,  36  0.  D. 
247;  67  L.  J.  C.  76;  Birmingham  and 


Dist.  Co.  y.  Allday,  (1893)  1  Ch.  342  ;  62 
L.  J.  0.  90. 

(a)  Spieer  v.  Martin,  14  Ap.  Ca.  12 ; 
68  L.  J.  G.  309 ;  Mackenzie  v.  Childert, 
43  C.  D.  265 ;  69  L.  J.  C.  1R8. 

{b)  Tuik  V.  Moxhay,  2  FhiU.  774 ;  18 
L.  J.  G.  83 ;  Cole  v.  Sims,  6  D.  M.  &  G. 
1  ;  23  L.  J.  C.  268  ;  JFettem  v.  MeDer- 
mott,  L.  R.  2  Gh.  72  ;  36  L.  J.  C.  76. 
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a  mere  agreement  and  no  ooyenant,  this  oonrt  would  enforce  it  Chap.  ni. 
against  a  party  purchasing  with  notice  of  it ;  for  if  an  equity  is 
attached  to  property  by  the  owner,  no  one  purchasing  with  notice 
of  that  equity  can  stand  in  a  different  situation  from  the  party 
from  whom  he  purchased  "  (c).  The  principle  applies  to  persons 
taking  the  land  for  any  interest:  as  a  tenant  from  year  to 
year  {d)  ;  or  a  mere  occupier  as  tenant  at  will,  or  as  cestui  que 
trusty  or  by  permission  of  the  owner ;  who  take  possession  with 
notice  of  the  restrictive  covenant  (e) ;  also  to  persons  claiming  to 
sell  the  land  to  satisfy  a  charge  upon  it  (/).  But  it  does  not 
apply  to  a  purchaser  of  land  under  compulsory  powers  for  public 
purposes  {g). 

A  restrictive  covenant  is  therefore  a  valid  objection  to  the  title,  Purchaeer 
and  entitles  a  purchaser  who  has  contracted  without  notice  to  '^'i^hout 

,  *■  ,  1101108. 

rescind  the  contract  {h).  A  purchaser  who  contracts  subject  to 
restrictive  covenants,  or  with  notice  of  such  covenants,  cannot  have 
specific  performance  without  indemnifying  the  vendor  by  executing 
a  conveyance  with  like  covenants,  or  indemnifying  him  against  the 
non-performance  thereof  (i) ;  and  though  he  had  no  notice  at  the 
time  of  contracting,  he  must  execute  a  conveyance  with  like  cove- 
nants, unless  he  rescinds  the  contract  altogether  {k).  A  purchaser 
who  has  taken  a  conveyance  of  the  land  without  notice  of  restrict- 
ive covenants  is  not  affected  by  them ;  and  he  can  convey  a  good 
title  to  a  purchaser  with  notice  (/).  A  purchaser  with  notice  is  not 
liable  to  his  vendor  upon  the  covenants  without  an  express  stipu- 
lation in  the  conveyance ;  the  liability  by  reason  of  notice  extend- 
ing only  to  the  covenantees  and  their  successors  who  take  the 
benefit  of  the  covenants  {m).  And  the  liability  by  reason  of 
notice  continues  only  during  his  possession  of  the  land  to  which 
the  covenants  relate,  and  ceases  upon  a  transfer  of  the  possession  to 
another  (n). 


(e)  Cottenham,  L.  C,  Tulk  r.  Moxkayy 
tupra.     See/H»^  p.  881. 

{d)  JFiison  y.  Sariy  L.  B.  1  Ch.  463 ; 
35  L.  J.  C.  569. 

(e)  Mander  y.  Fakke,  (1891)  2  Ch.  654. 

If)  Titndrxng  Union  y.  IhwUm,  (1891) 
8  Ch.  266  ;  61  L.  J.  C.  82. 

(^)  Baily  v.  Le  Cretpigny^  L.  R.  4 
Q.  B.  180 ;  38  L.  J.  Q.  B.  98 ;  Xetcing- 
ion  Z.  B,  T.  Cottingham  L.  B.y  12  C.  D. 
731  ;  48  L.  J.  C.  226  ;  Manehwter,  S.  ^ 
X.  My.  T.  And4r99n,  (1898)  2  Ch.  394  ; 
67  L.  J.  C.  568. 


(A)  Re  Cox  and  Neve,  (1891)  2  Ch.  109 ; 
Biihop  y.  Taylor,  60  L.  J.  Q.  B.  556 ; 
and  see  ante,  p.  593. 

(•)  Moxhay  y.  Indencick,  1  De  G.  ft 
Sm.  708 ;  Pollock  y.  Babbits,  21  C.  D. 
466. 

{k)  Lukey  y.  Higys,  24  L.  J.  C.  496. 

{I)  Att,-Oen.  y.  Bipho$phated  Guano 
Co.,  11  C.  D.  327  ;  49  L.  J.  C.  68. 

(m)  King  y.  Diekemn,  40  C.  B.  596  ; 
58  L.  J.  C.  464. 

(»)  Sail  y.  £trin,  37  C.  D.  74  ;  67 
L.  J.  C.  95.     See  ClemenU  y.  W^Un, 
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ASSIGNMENT  OP  CONTRACfTS. 


Paet  VI. 

Restrictive 
covenants. 


Affirmative 
covenants. 


ConRtmcliTG 
notice. 


Upon  the  above  principle  a  purchaser  of  land  may  become  bound 
by  the  restrictive  covenants  of  a  former  owner :  that  the  land  shall 
not  be  built  over  (o)  ;  or  that  no  building  shall  be  erected  beyond  a 
certain  line  of  frontage  {p)  ;  or  no  building  except  houses  of  a 
certain    kind  (q)  ;    or    preventing   an    invasion    of     privacy  (r). 
So  a  purchaser  may  become  bound  by  a  covenant  against  carry- 
ing on  the  sale   of  beer  or  spirituous  liquors  («) ;  or   a    cove- 
nant not  to  sell  any  beer,  other  than  that  bought  of  the  lessor 
of   the   premises   or  his  successors   in  business  (t). — ^But  a    pur- 
chaser  of  land   is  affected  by  notice  of  covenants  only  so    far 
as  they  are  negative  and    restrictive   of    the  use  of  the  land, 
and  can  be  enforced  by   injunction  restraining  the  use  of    the 
land*  in  the   manner    covenanted    against ;   he   is    not    affected 
by  affirmative    covenants    which    could    only   be    enforced    by 
specific  performance  or  damages  against  the  covenantor :  as  a  cove- 
nant to  spend  money  on  buildings  or  repairs  (u) ;  a  covenant  to 
maintain  and  repair  a  road  (x) ;  a  covenant  to  reconvey  the  land 
upon  request  (y). — And  if  the  owner  of  the  land  covenants  for 
himself  only  and  not  for  his  assigns,  and  the  covenant  does  not  run 
with  the  land  at  common  law,  a  purchaser  is  not  affected  by  it, 
with  or  without  notice  (2). 

Constructive  notice  of  a  restrictive  covenant  is  sufficient  to  affect 
the  purchaser  with  liability.  "  A  purchaser  is  bound  to  inquire 
into  the  title  of  his  vendor,  and  will  be  affected  with  notice  of 
what  appears  upon  the  title  if  he  does  not  so  inquire  " ;  and  this 
rule  applies  to  a  purchaser  or  mortgagee  of  freehold  and  leasehold 
estates,  and  to  a  lessee  for  a  term  of  years,  including  a  tenant  from 


L.  R.  1  Eq.  200  ;  36  L.  J.  C.  266  ; 
Ashbi/  V.  mison,  (1900)  1  Ch.  66 ;  69 
L.  J.  C.  47. 

(o)  Talk  V.  Moxhay,  2  PhiU.  774 ;  18 
L.  J.  C.  83  ;  McLean  y.  MeKay^  L.  B. 

6  P.  0.  327. 

(/?)  Cole  V.  Sims,  6  D.  M.  &  G.  1  ; 
23  L.  J.  G.  258  ;  Mannert  y.  Johnson^  1 
C.  D.  673 ;  45  L.  J.  C.  404  ;  Gatkin  v. 
Balh,  13  G.  D.  324. 

(q)  Fatman  v.  ffarland,  17  C.  D.  353  ; 
50  L.  J.  C.  642 ;  Rogers  v.  ffo.>egood, 
(1900)  2  Ch.  388 ;  69  L.  J.  C.  652. 

(r)  Manners  v.  Johnson,  supra. 

(*)  McoH  V.  Penning,  19  C.  D.  238  ; 
61  L.  J.  C.  166  ;  Feilden  v.  SlaUr,  L.  R. 

7  Eq.  623  ;  38  L.  J.  0.  379  ;  Jones  v. 
Bone,  L.  E.  9  Eq.  674  ;  39  L.  J.  C. 
405. 


(0  Clegg  v.  Rands,  44  C.  D.  503 ;  69 
L.  J.  C.  477  ;  White  y.  Southend  Hotel, 
(1897)  1  Ch.  767  ;  66  L.  J.  C.  387.  See 
Bitckle  V.  Fredericks,  44  C.  D.  244 ;  Fits 
V.  lies,  (1893)  1  Ch.  77 ;  62  L.  J.  C. 
268. 

(m)  EayuHiod  y.  Brunswick  B.  S.,  8 
Q.  B.  D.  403  ;  61  L.  J.  Q.  B.  73.  See 
Andrew  y.  Aitken,  22  C.  D.  218  ;  62 
L.  J.  G.  294. 

(jr)  Austerberry  y.  Oldham,  29  C.  D. 
760 ;  66  L.  J.  C.  633. 

(y)  Z.  ^  S,  W.  Bi/'  ▼.  Oompn,  20  C.  D. 
662  ;  51  L.  J.  C.  630. 

{z)  Wilson  Y.  Hart,  L.  R.  1  Ch.  463 ; 
35  L.  J.  C.  569 ;  Groves  y.  Loomes,  65 
L.  J.  C.  52  ;  Re  Faweett  and  Holmes,  42 
C.  D.  160 ;  68  L.  J.  C.  763. 
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year  to  year  (a).  Constructive  notice  operates  in  favour  of  the  Chap.  m. 
persons  entitled  to  the  benefit  of  the  covenant ;  though  the  con- 
ditions of  the  contract  of  sale  exclude  inquiry  into  the  title  as 
against  the  vendor,  or  limit  the  title  to  a  period  which  does  not 
contain  the  covenants  {b) ;  and  though  the  vendor  prevents  inquiry 
by  express  representations  that  the  title  or  a  deed  affecting  the  title 
contains  no  restrictive  covenant  (c) ;  and  though  the  Vendor  and 
Purchaser  Act,  1874,  s.  2,  excludes  a  contracting  lessee  or  assignee 
of  a  term  of  years  from  calling  for  the  title  to  the  freehold  without 
an  express  stipulation  in  the  contract  (c^).  A  purchaser  is  not 
affected  with  notice  of  covenants  in  a  collateral  deed,  which  is  not 
part  of  or  referred  to  in  the  title  (e).  In  the  case  of  freehold  lands 
a  long  and  continuous  user  in  a  manner  wholly  inconsistent  with 
the  tenor  and  purpose  of  a  restrictive  covenant  is  tantamoimt  to  a 
release  of  the  covenant  (/).  But  in  the  case  of  land  registered 
under  the  Land  Transfer  Act,  1875,  building  conditions  entered 
on  the  register  can  only  be  modified  or  discharged  by  an  order  of 
the  court  (g). 


(a)  Turner,  L.  J.,  Wilton  v.  ffartf 
L.  JR.  1  Ch.  467 ;  36  L.  J.  C.  669  ; 
Parker  v.  Whyte,  1  H.  &  M.  167  ;  32 
L.  J.  C.  620 ;  ClemenU  v.  WelUs,  L.  R. 

1  Eq.  200 ;  30  L.  J.  C.  265  ;  Feilden  v. 
Slater y  L.  B.  7  Eq.  623 ;  38  L.  J.  C. 
379. 

(*)  Robton  V.  Flight,  4  D.  J.  &  S.  608 ; 
34  L.  J.  C.  226 ;  Me  Cox  and  Neve,  (1891) 

2  Ch.  109. 

(r)  Fatman  v.  Marland,  17  C.  D.  863 ; 


60  L.  J.  C.  642.    See  Barter  y.  Drew^  6 
C.  P.  D.  143  ;  49  L.  J.  C.  P.  482. 

{d)  Fatman  v.  Sarland,  tupra, 

{e)  Carter  v.  Williams,  L.  R.  9  Eq. 
678  ;  39  L.  J.  C.  560.  See  Jeeael,  M.  R., 
Fatman  y.  Sarland,  tupra. 

(/)  Sepworth  V.  Ficklet,  (1900)  1  Ch. 
108  ;  69  L.  J.  C.  56. 

(jjf)  See  seot.  84 ;  Ground  Itent  Co.  t. 
We»t,  (1902)  1  Ch.  674  ;  71  L.  J.  C.  364. 
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Chapter  IV. 
ASSIGNMENT  BY  MAREIA.GB. 

PAOB 

Rights  of  oontract  of  wife  at  oommon  law — separate  rights  under 
ihe  Married  Women's  Property  Act — wife  manying  her  debtor  882 

Debts  and  liabilities  of  wife  before  marriage  at  oommon  law — 
under  the  MarricMl  Women's  Property  Aot , 883 

Liability  of  husband  for  debts  of  wife  before  marriage — ^husband 
marrying  his  debtor 884 

Beath  of  husband— death  of  wife— rights  of  husband  during 
mamage 885 

Pabt  VI.      At  oommon  law  marriage  operated  as  an  absolute  gift  to  the  hue- 
Rights  of        band  of  all  chattels  personal  of  the  wife  in  possession  in  her  own 
wife  before      right ;  but  as  to  choses  in  action,  including  rights  of  contract  and 
common  law.   for  breaches  of  contract,   the  husband  onlj  took  the  right  of 
reducing  them  into  possession  by  recovering  or  receiving  payment ; 
and  if  not  reduced  into  possession  during  the  marriage,  they 
remained  the  property  of  the  wife  if  she  survived  the  husband, 
but  passed  to  her  husband  beneficially  if  he  survived  her  (a).    The 
same  rule  applied  to  choses  in  action  accruing  to  the  wife  during 
marriage  (b) ;  but  it  did  not  apply  to  property  held  by  the  wife  as 
trustee,  in  which  the  husband  had  no  interest ;  though  the  wife 
could  not  sue  alone  as  trustee  without  joining  the  husband  (c). — 
Actions  by      Upon  contracts  with  the  wife  before  marriage  the  husband  could 
^''^®*  only  sue  in  right  of  his  wife,  joining  her  as  co-plaintiff ;  upon  con- 

tracts with  her  during  marriage,  he  could  sue  alone  or  join  her  as 
co-plaintiff.  The  wife  could  sue  alone  upon  contracts  made  to  her 
before  or  during  marriage,  subject  only  to  objection  of  the  irre- 
gularity of  procedure  in  non- joinder  of  the  husband  (d). 

(a)  Go.  Lit  800  a,  851  b ;  Humphrey  CuthherUon,  L.   R.   8   Q.  B.  504 ;   42 

T.  Bulkn^  1  Atk.  458  ;   Watt  t.  Watt,  3  L.  J.  Q.  B.  221. 

Yes.  244  ;  Sart  ▼.  SUphena,   6   Q.   B.  {e)  Kingtwan  t.  Kingtmany  5  Q.  B.  D. 

937;    14   L.   J.   Q.   B.    148;    Fltet  t.  122;  50  L.  J.  Q.  B.  81. 

Perrins,  L.  R.  4  Q.  B.  500 ;  38  L.  J.  (d)  See  FtMcwiat  y.  Tretnaine,  1  Wms. 

Q.  B.  257.  Saund.  663,  n.  (2) ;  Morgan  y.  Fainter,  6 

T.  R.  265  ;  Bendix  ▼.  Wakeman,  12  K. 

if)  Fieet  V.  Ferrim,  eupra;  Jones  v.  &  W.  97 ;  13  L.  J.  Ex.  15. 
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Now  by  the  Married  Women's   Property  Act,  1882,  s.  1,  a    Chap.  IV. 
married  woman  is  made  capable  of  acquiring,  holding  and  dis-  Separate 
posing  of  any  real  or  personal  property  as  her  separate  property,  Sarried^ 
without  the  intervention  of  any  trustee.      By  sect.  2,  "  Every  Women's 
woman    who    marries    after    the    commencement    of    the    Act       ^  ^ 
(1st  January,  1883)  is  entitled  to  have  and  to  hold  and  to  dispose 
of  as  her  separate  property  all  real  and  personal  {e)  property  which 
shall  belong  to  her  at  the  time  of  marriage  or  shall  be  acquired 
after  marriage."     By  sect.  6,  "  Every  woman  married  before  the 
Act  is  entitled  to  hold  as  her   separate   property  all  real  and 
personal  property  which  shall  accrue  to  her  after  the  commence- 
ment of  the  Act."     By  sect.  1  (2),  a  married  woman  is  made 
capable  of  suing  and  being  sued  in  all  respects  as  if  she  were  a 
feme  soky  and  her  husband  need  not  be  joined  with  her  as  plaintiff 
or  defendant (/).     And   by  sect.   12,  "Every  woman,  whether 
married  before  or  after  this  Act,  shall  have  in  her  own  name 
against  all  persons  whomsoever,  including  her  husband,  the  same 
remedies  for  the   protection  and  security  of  her  own  separate 
properly,  as  if  such  property  belonged  to  her  as  Q.feme  sole  "  {g). 

At  common  law  the  husband,  who  took  all  the  personal  property  Debts  and 
of  the  wife  by  marriage,  became  liable  to  be  sued  for  the  debts  and  ^^^f^ 
liabilities  of  the  wife  contracted  before  the  marriage,  and  whether  marriage  at 
the  wife  had  in  fact  any  property  or  not ;  but  this  liability  of  the 
husband  continued  only  during  the  marriage  and  ceased  upon  his 
death  or  upon  the  death  of  the  wife  (h). — Now  by  the  Married  ITnder 
Women's  Property  Act,  1882,  s.  13,  it  is  declared  that  a  woman  Women's 
after  her  marriage  shall  continue  to  be  liable  in  respect  and  to  the  I^perty  Act 
extent  of  her  separate  property  for  all  debts  contracted  and  aU. 
contracts  entered  into  by  her  brfore  her  marriage  (including  any 
sums  for  which  she  may  be  liable  as  a  contributory  under  the  Joint 
Stock  Companies  Acts  {%) ) ;   and  she  may  be  sued  for  any  such 
debt  and  for  any  liability  in  damages  or  otherwise  under  any  such 
contract ;  and  all  sums  recovered  against  her  in  respect  thereof,  or 
for  any  costs  relating  thereto,  are  payable  out  of  her  separate 

{e)  See     Witherhy    y.    Saekham,    60      Price,  11  G.  D.  163;  48  L.  J.  C.  478; 
L.  J.  0.  611.  rttzgerald  t.  Fitzgerald,  L.  B.  2  P.  0.  83. 

{f)Per    cur.    Butler   y.    Butler,    14       .ni»*^rl'":^T»lwT^r^'iil  ^'^ 

QTi   n   fi-jT  .  /;r  T    T  n   -D   ««i  409;  Gas.  t.  Talbot,  173    Bell  t.  Stacker, 

.  B.  D.  837  ,  60  L.  J.  Q.  B.  55.  j^  ^  3  j^   ^29  ;  52  L.  J.  Q.  B.  49. 

{g)  See  Go.  Lit.  264  b;  Cage  t.  Aetw^  (i)  See  Ex  p.  Hatcher,  12  G.  D.  284  ; 

1  Ld.  Raym.   616;    1  Salk.   826;   Be      48  L.  J.  G.  723. 
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ASSIGNMENT  OF  CONTRACTS. 


Past  YI.  property ;  and  as  between  her  and  her  husband,  unless  there  be 
any  contract  between  them  to  the  contrary,  her  separate  property 
is  prinuirily  liable  for  all  such  debts  or  contracts,  and  for  all 
damages  or  costs  recovered  in  respect  thereof. 


Ijiabilityof 
husband  for 
debts  of  wife 
before 
marriage. 


Husband  and 
wife  sued 
jointly. 


Constmctioii 
of  Act. 


By  sect.  14,  ^^  a  husband  shall  be  liable  for  the  debts  of  his  wife 
contracted  and  for  all  contracts  entered  into  and  wrongs  committed 
by  her  before  marriage,  to  the  extent  of  all  property  whatsoeyer 
belonging  to  his  wife  which  he  shall  have  acquired  or  become 
entitled  to  from  or  through  his  wife ;  but  he  shall  not  be  liable  for 
the  same  any  further  or  otherwise;  and  any  court  in  which  a 
husband  shall  be  sued  for  any  such  debt  shall  have  power  to  direct 
any  inquiry  or  proceedings  which  it  may  think  proper  for  the  pur- 
pose of  ascertaining  the  nature,  amount  or  value  of  such  property/' 
— By  sect.  15,  "  a  husband  and  wife  may  be  jointly  sued  in  respect 
of  any  such  debt  or  other  liability  contracted  or  iucurred  by  the 
wife  before  marriage  as  aforesaid  ;  and  if  in  any  such  action  it  is 
not  found  that  the  husband  is  liable  in  respect  of  any  property  of 
the  wife  as  aforesaid,  he  shall  have  judgment  for  his  costs  of 
defence  whatever  may  be  the  result  of  the  action  against  the  wife ; 
and  if  it  appears  that  the  husband  is  liable  for  the  debt  or  damages 
recovered  or  any  part  thereof,  the  judgment  to  the  extent  of  the 
amount  for  which  the  husband  is  liable  shall  be  a  joint  judgment 
against  the  husband  personally  and  against  the  wife  as  to  her 
separate  property;  and  as  to  the  residue,  if  any,  the  judgment 
shall  be  a  separate  judgment  against  the  wife  as  to  her  separate 
property  only." 

The  husband  and  wife  may  be  sued  jointly  under  the  above 
section  or  they  may  be  sued  severally  without  joining  the  other  as 
a  party  to  the  action  (k).  And  it  seems  that  the  liability  of  the 
husband  to  the  extent  of  property  derived  from  the  wife  is  abso* 
lute,  not  ceasing  upon  the  death  of  either  party  (/).  The  husband 
may  be  charged  in  an  action  as  primd  facie  liable  for  the  debt) 
leaving  him  as  defendant  to  plead  and  prove  the  limitation  ol 
liability  to  the  property  derived  from  the  wife  {m)i  And  in  action 
against  husband  and  wife  jointly  the  costs  of  a  successful  defence 
by  the  husband  maybe  added  to  the  debt  of  the  wife  and  recovered 


{k)  Seek  v.  Pierce,  23  Q.  B.  D.  316 ; 
58  L.  J.  Q.  B.  616.  See  JTiUiam*  t. 
Mereier,  9  Q.  B.  D.  337;  51  L.  J.  Q.  B. 
467. 


{/)  Per  eur,  Beek  v.  Pierce^  tupra, 

(m)  See  Matthews  y.  Whittky  13  C.  D. 
811 ;  49  L.  J.  C.  359. 
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against  her  separate  estate  (n).     The  action  against  the  husband     Chap.  IV. 
in  respect  of  property  derived  from  the  wife  is  distinct  from  that  ' 

against  the  wife  in  respect  of  her  separate  estate,  and  therefore  a 
judgment  recovered  against  the  wife  without  satisfaction  is  no  bar 
to  another  action  against  the  husband ;  but  the  liability  of  the 
husband  being  for  the  debt  of  the  wife,  he  may  make  any  defence 
which  would  be  available  for  the  wife ;  and  the  limitation  of  the 
action  dates  from  the  original  cause  of  action  against  the  wife, 
subject  to  its  having  been  renewed  by  her  before  the  marriage,  and 
not  from  the  date  of  the  marriage  (o).  So  bankruptcy  of  the 
husband  discharges  his  liability  only,  and  does  not  discharge  the 
wife,  except  so  far  as  the  debt  may  have  been  paid  imder  the 
bankruptcy  (p).  Debts  contracted  by  a  woman  during  a  former 
marriage  are  debts  contracted  before  marriage  relatively  to  a  second 
marriage  within  the  above  sections  ;  and  also  within  sect.  19,  which 
avoids  the  effects  of  a  restraint  on  alienation  contained  in  a  settle- 
ment made  by  the  wife  of  her  own  property,  as  against  such 
debts  (q).  The  liability  of  a  husband  married  in  this  country  for 
the  wife's  debts  is  limited  to  property  derived  from  the  wife, 
though  the  debts  were  incurred  in  a  foreign  country  where  the 
husband's  liability  is  unlimited  (r). 

These  sections  do  not  apply  to  a  debt  or  liability  of  the  wife  Husband 
contracted  to  the  husband  himself  before  the  marriage,  which  by  ?^^^^  ^ 
the  common  law  is  released  by  the  intermarriage  of  the  parties  («). 
Hence  a  husband  may  sue  his  wife  and  recover  against  her  separate 
estate  for  money  lent  after  the  marriage,  and  for  money  paid  for 
her  after  the  marriage  at  her  request,  whether  the  request  was 
made  before  or  after  the  marriage;  but  he  cannot  recover  for 
money  lent  or  for  money  paid  before  the  marriage,  for  which  the 
marriage  operates  in  law  as  a  release  {t). 

At  common  law  choses  in  action,  whether  they  accrued  to  the  Death  of 
wife  before  or  after  marriage,  if  not  reduced  into  possession  by  the  ^^^»^^- 
husband  in  his  lifetime,  survived  to  the  wife  upon  his  death ;  as  in 
the  case  of  bonds,  promissory  notes  and  contracts  made  to  the  wife 


(m)  London  and  JProv.  Bank  t.  Boffle,  7  (q)  Jay  ▼.  Robinwnf  25  Q.  B.  D.  467  ; 

.D.  773;  47  L.J.  C.  301.  _    _    _    _    -  _      -^ 

362  ;  48  L.  J.  C.  P.  726. 


_ .  773  ;  47  L.  J.  C.  301.  69  L.  J.  Q.  B.  367.     See  ante,  p.  387. 

,  .    „    ,  BL. o  ^  {r)  De  Grettehy  v.   Willa,  4  C.  P.  D. 

(o)  Bick  V.  Jheree,  tupra.     See  ante,       ^^^  {   . «  j    t   pf  p  79fi    ' 


P-  ^^^'  («)  ButUr  V.  Butler,  14  Q.  B.  D.  831 ; 

{p)  Chubb  ▼.  Stretch,  L.  B.  9  Eq.  655 ;       56  t,  J.  Q.  B.  65. 
39  L.  J.  G.  329.  {t)  Butler  y.  Butler,  tupra. 
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(m)  Gmlen  T.MmdtUy,  6  M.  Jc  W.  427 ; 
9  L.  J.  Ex.  173  ;  Scmrpellimi  t.  AUknm^ 
7  Q.  B.  864  ;  14  L.  J.  Q.  B.  333  ; 
Motcard  t.  0«k»,  3  Ex.  136 ;  18  L.  J. 
Ex.  485. 

fz)  Humphreif  r.  BMen,  I  Atk.  468 ; 
Watt  T.  Watt,  3  Vc«.  244  ;  HaH  r. 
8i€pfun;  6  Q.  B.  937 ;  14  L.  J.  Q.  B. 
148. 

(y)  JZ»/  T.  Perrin9,  L.  B.  4  Q.  B. 
600 ;  as  L.  J.  Q.  B.  257  ;  Parlimgtim  t. 


^ff.-<^.,  L.  R.  4  H.  Lu  100;  38  L.  J. 
Ex.  205  :  SmmH  t.  Trm^br,  43  C.  D. 
6S7  :  59  L.  J.  C.  363.  See  £mu  t. 
3«ra,  ,190i;  1  Oi.  424 ;  70  L.  J.  C. 
217. 

(r)  iVwiAy  ▼.  /M»r,  2  M.  &  E.  57: 
Cbo/wr  T.  MmtdmmU,  7  G.  D.  288;  47 

Xl.   J.   Cr.    0  4  3. 

(«)  5Wnmm  t.  Whmrtom,  (1891)  1  Q.B. 
491 ;  60  L.  J.  Q.  B.  233. 
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.  vm      adminiS" 

debts  and  liabilities  of  the  deceased  chargeable  against  it.  The  tiator. 
title  of  the  executor  is  derived  from  the  will  of  the  deceased  and 
is  Tested  immediately  upon  his  death ;  but  the  only  admissible 
evidence  of  the  title  is  the  probate  of  the  will  containing  the 
appointment,  which  is  conclusive  as  long  as  it  exists  unrevoked, 
and  must  be  produced,  if  required,  in  support  of  the  acts  and 
authority  of  the  executor  (a).  The  title  of  the  administrator  is 
derived  from  the  grant  of  letters  of  administration  and  takes  effect 
from  the  date  of  the  grant ;  before  which  date  he  cannot  do  any 
act  as  administrator  (6).  The  probate  of  a  will  or  a  grant  of 
administration,  though  improperly  obtained,  is  valid  until  revoked, 
as  regards  transactions  with  the  executor  or  administrator  by  per- 

(a)  JTankford  v.    Wank/ord,   1   Salk.  Mohideen  ]IadJiarY,PUcheff,{lS9i)A.C, 

299  ;  Newton  v.  Met,  Ry.,  1  Dr.  &  Sm.  437  j  63  L.  J.  P.  C.  90. 
683.    See  Tarn  v.  Commercial  Bk,,   12 

Q.  B.  D.  294 ;  Smart  ▼.   Tranter,  43  (*)  Wooldridge  ▼.  Biehop^  7  B.  &  C. 

C.  D.  587 ;  69  L.  J.  C.  363 ;  Mohamidu  406. 
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Pabt  VI.      sons  having  no  notice  of  the  defective  title  (c). — ^The  executor  of 


Joint 
exeoaton. 


Transinission   an  executor,  provided  the  latter  has  proved  the  vnll,  represents  the 
of  title.  original  testator  as  to  his  personal  estate  and  liabilities,  but  the 

administrator  of  an  executor  does  not ;  nor  does  the  executor  or 
administrator  of  an  administrator  represent  the  original  deceased 
or  take  his  estate ;  therefore  it  is  necessary  in  such  oases  to  take  out 
administration  of  the  goods  unadministered,  or  d£  bants  non  as  it  is 
technically  termed,  which  is  in  effect  a  continuance  of  the  former 
administration,  if  any  {d). 

If  several  executors  are  appointed  they  represent  the  testator 
and  take  his  estate  and  liabilities  jointly,  and  they  must  sue  and 
be  sued  jointly ;  but  the  non-joinder  of  a  co-executor  is  only  an 
irregularity  of  procedure  which,  if  material,  may  be  amended  by 
the  court  {e).  An  executor  may  renounce  probate,  unless  he  has 
intermeddled  or  taken  out  probate,  and  the  representation  and 
estate  will  pass  as  if  he  had  not  been  appointed  (/).  The  renun- 
ciation to  be  valid  must  be  of  the  whole  executorship ;  ^'  he  cannot 
assume  the  executorship  for  part,  and  refuse  for  part "  {g).  Each 
of  joint  executors  acts  on  behalf  of  all  in  disposing  of  the  personal 
estate,  the  payment  of  debts  and  legacies;  and  the  general  adminis- 
tration of  the  personal  estate  of  the  testator  (h).  But  one  cannot 
make  -a  new  contract  to  bind  the  others  {i).  And  all  executors 
who  have  proved  the  will  are  required  to  join  in  the  transfer  of 
public  stocks  {j) ;  and  as  shareholders  in  public  companies  they 
must  all  join  in  executing  a  transfer  of  shares  {k).  Upon  the  death 
of  a  joint  executor  the  representation  and  estate  vests  in  the 
survivors  or  survivor  or  in  the  executor  of  the  last  survivor  (/). 
And  by  the  Conveyancing  Act,  1881,  s.  38,  it  is  expressly  provided 


{c)  Allen  V.  Dundaa,  3  T.  R.  125; 
Soxall  V.  Boxall,  27  0.  D.  220;  53  L.  J. 
C  838  ;  Mohamidu  Mohideen  Hadjiar  y. 
Fitchey^  supra, 

(d)  Re  Gayfior,  L.  R.  1  P.  &  D.  723  ; 
38  L.  J.  P.  &  M.  79;  Moieley  v.  Bendell, 
L.  R.  6Q.  B.  338;  40  L.  J.  Q.  B.  Ill; 
Me  WaUon,  53  L.  J.  C.  305 ;  Clark  ▼. 
Metrop.  Gas  Co,,  54  L.  J.  G.  259. 

(tf)  Ord.  XVI.  r.  11.  See  Lateh  v. 
Latch,  L.  R.  10  Ch.  464  ;  44  L.  J.  G. 
445  ;  Ihage  v.  Sartopp,  28  0.  D.  416  ; 
64  L.  J.  C.  434. 

(/)  20  &  21  Vict.  0.  77,  s.  79 ;  Se 
Veiga,  32  L.  J.  P.  9  ;  Re  Badenach,  3 
S.  &  T.  465;  33  L.  J.  P.  179;  Mor- 
daunt  V.  Clarke,  L.  R.  1  P.  &  D.  592 ; 
38  L.  J.  P.  46  ;  Re  Stevens,  (1897)  1  Gh. 


422 ;  66  L.  J.  G.  156.  See  Crateford  v. 
Forshaw,  (1891)  2  Gh.  261 ;  60  L.  J.  C. 
683. 

{g)  Bolton  ▼.  Canham,  1  Vent.  271; 
Re  Lord  and  Fullarlonf  (1896)  1  Gh.  228; 
65  L.  J.  G.  184.  See  Brooke  r,  H«afmss, 
L.  R.  6  Eq.  25. 

(A)  Shep.  Touoh.  484. 

(•)  Turner  v.  Eardey,  9  M.  &  W.  770; 
11  L.  J.  Ex.  277. 

(J)  33  &  34  Viot.  0.  71,  s.  28. 

(k)  Barton  v.  N.  Staffs.  Ry,,  88  O.  D. 
458  ;  57  L.  J.  C.  800 ;  Bartm  v.  L.  # 
N,  W.  Ry,,  24  Q.  B.  D.  77;  69  L.  J. 
Q.  B.  33. 

(/)  Re  Reid,  (1896)  P.  129 ;  65  L.  J. 
P.  60. 
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that  a  power  or  trast  vested  in  two  or  more  executors  may  be     Chap.  V. 
exercised  or  performed  by  the  survivor  or  survivors  of  them  for  the 
time  being. 

"As  a  general  rule,  the  executor  represents  the  person  of  his  Righto  and 
testator  with  respect  to  all  his  rights  and  liabilities  upon  all  his  ^f  dece^d 
contracts"  (w).     Although  the  deceased  may  have  assigned  the  on oontracte. 
benefit  of  a  debt  or  contract  in  his  lifetime,  or  bequeathed  it  by 
will,  the  legal  right  of  action  vests  in  his  executor  or  administrator, 
who  alone  is  entitled  to  sue  for  and  recover  it  at  law,  as  trustee  for 
the  assignee  or  legatee,  unless  the  case  falls  within  sect.  25  of  the 
Judicature  Act,  1873  (n) ;  and  a  refusal  of  the  legal  personal 
representative  to  sue  is  not  alone  sufficient  without  special  circum- 
stances to  entitle  the  beneficiary  to  sue  in  his  own  name  (o).     It  is 
immaterial  that  the  executors  or  administrators  are  not  named  in 
the  contract;  the  omission  having  no  effect  except  so  far  as  in 
construing  the  contract  it  may  show  an  intention  of  restricting  it 
to  a  personal  act  of  the  deceased  (p). 

The  rights  of  action  for  wrongs  independent  of  contract  at  Righto  of 
common  law  died  with  the  person  by  or  against  whom  the  wrong  Seo^^for 
was  committed  :  according  to  the  maxim  "  actio  personalis  moritur  injuriee  to 
ctim  persona  " ;  and  the  executor  could  neither  sue  nor  be  sued.  ^2^. 
But  early  statutes  gave  to  the  executor  or  administrator  the  same 
action  for  trespass  to  goods  and  chattels  of  the  deceased  as  he 
would  have  had  if  he  were  alive ;  and  these  statutes  are  construed 
to  apply  to  all  cases  of  injury  done  to  the  personal  estate  of  the 
deceased  in  his  lifetime,  whereby  it  has  become  less  beneficial  to 
the  executor  or  administrator  {q).    Accordingly  an  action  lies  by 
the  executor  where  the  deceased  has  been  induced  by  a  fraudulent 
prospectus  issued  by  the  directors  of  a  company  to  take  shares 
which  were  valueless,  to  the  loss  of  the  money  paid  upon  them  (r) ; 
and  where  a  deceased  person  has  sujGEered  special  damage  from 
slander  of  title  to  a  trade  mark  used  in  his  trade  {s).    But  where 


(m)  Parke,  B.,  WilU  ▼.  Murray^  4 
Ex.  865  ;  19  L.  J.  Ex.  209. 

(n)  Brandt  ▼.  Heatig,  2  Moore,  184 ; 
Canham  v.  Rtut,  8  Taunt.  227  ;  Bithop 
▼.  Curtii,  18  Q.  B.  878  ;  21  L.  J.  Q.  B. 
39 1 .  See  ante^  p.  824  ;  and  see  Ord.  XVI. 
r.  8. 

(o)  Yeatfnan  ▼.  Teatman,  7  G.  D.  210  ; 
47  L.  J.  C.  6. 

(p)  Co.  Lit.  209 a ;  B'ffds  ▼.  Skinner, 
2  P.  Wms.  196  ;  JFilU  ▼.  Murray, 
tupra;   Cwpw  v.  S\mmond*,  7  H.  &  N. 


707  ;  31  L.  J.  M.  G.  138.    And  see  anU, 
p.  867. 

{q)  4  Edw.  3,  0.  7 ;  31  Edw.  3,  c.  11. 
See  Wheatley  v.  Lane,  1  Wms.  Saund. 
239. 

(r)  Twyerou  ▼.  Orant,  4  G.  P.  D.  46  ; 
48  L.  J.  G.  P.  1.  See  Peek  y.  Qumey, 
L.  R.  6  H.  L.  377 ;  Young  v.  WaUing- 
ford,  52  L.  J.  G.  690. 

(«)  Hatehard  ▼.  IRge,  18  Q.  B.  D. 
771 ;  56  L.  J.  Q.  B.  397- 


890 


ASSIGNMENT  OF  CONTRACTS. 


PabtVI. 


For  injnriee 
to  real  estate. 


Liabilities  of 
deceased  for 
injuries  to 
real  or 
personal 
estate. 


Debts  implied 
from  WTongps. 


the  oause  of  action  is  an  injuiy  to  the  peison  independent  of  oon- 
tract,  the  executor  cannot  reooyer  the  expense  the  deceased  was  put 
to  in  his  lifetime  by  reason  of  the  injury ;  as  the  cost  of  medical 
attendance  {t).  If  an  action  has  been  commenced  by  the  deceased 
in  his  lifetime  for  an  injury  to  the  personal  estate,  for  which  an 
action  is  given  to  the  executor  under  the  above-mentioned  statutes, 
the  executor  may  obtain  an  order  to  continue  the  action  (w). — ^By 
the  statute  3  &  4  Will.  4,  c.  42,  s.  2,  an  action  was  given  to  the 
executors  or  administrators  of  any  person  deceased  for  any  injury 
to  the  real  estate  of  such  person  committed  in  his  lif etune  for  whidi 
he  might  have  maintained  an  action ;  provided  such  injury  was 
committed  within  six  months  before  his  death  and  the  action 
brought  within  one  year  after  the  death  ;  and  the  damages  when 
recovered  are  made  part  of  the  personal  estate. 

By  the  same  section  of  the  statute  an  action  was  given  against 
the  executors  or  administrators  of  any  person  deceased  for  any 
wrong  committed  by  him  in  his  lifetime  to  another  in  respect  of  his 
property  real  or  personal ;  provided  such  injury  was  committed 
witliin  six  months  before  his  death,  and  the  action  brought  within 
six  months  after  such  executors  or  administrators  have  taken  the 
administration ;  and  the  damages  recovered  are  payable  in  order  of 
administration  as  simple  contract  debts. — An  action  for  an  injuiy 
within  the  above  section  commenced  by  or  against  a  person  in  his 
lifetime,  who  dies  pending  the  action  more  than  six  months  after 
the  commencement,  cannot  be  continued  by  or  against  the  executor 
of  the  deceased;   because  the  action,  given  by  or  against  the 
executor,  is  limited  to  injuries-committed  within  six  months  before 
the  death  {v).    And  where  such  an  action  was  referred  to  arbitrar 
tion,  subject  to  a  clause  that  the  award  might  be  delivered  to  the 
executors  in  case  of  the  death  of  the  pcurties,  the  plaintiff  having 
died  pending  the  arbitration,  the  clause  was  held  void,  and  the 
executor  could  not  take  up  an  award  made  after  the  death  (x). 

The  common  law  rule  that  the  wrong  dies  with  the  person  does 
not  apply  to  the  impUed  debt  arising  from  pecuniary  benefit  derived 
from  the  wrongdoer.  Where  goods  have  been  wrongfully  taken,  or 
timber  or  minerals  or  other  products  of  real  estate  wrongfully 


(t)  FitlHrtff  T.  Q.  E.  JKy.,  9  Q.  B.  D. 
110;  51L.  J.  Q.  B.  4o3. 

(u)  Ord.  XVII.  rr.  1,  4,  8 ;  Twyerou 
▼.  Grant,  supra. 


(r)  Kirk  v.  Todd,  21  0.  D.  484 ;  52 
L.  J.  G.  224.  See  Jones  t.  SiiMh  ^ 
0.  D.  607  ;  69  L.  J.  C.  351. 

{x)  Bowkgr  V.  Evans,  16  Q.  B.  B.  S65; 
54  L.  J.  Q.  B.  421. 
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severed,  and  converted  by  the  wrongdoer  to  his  own  use,  the  implied  Chap.  V. 
debt  which  arises  upon  a  waiver  of  the  tort  for  the  value  or  pro- 
oeeds  of  sale  of  the  property  survives  to  or  against  the  executor, 
independently  of  the  above  rule  and  of  the  above  statute,  and  is 
therefore  free  from  the  limitations  imposed  {y).  But  such  debts 
are  implied  only  in  respect  of  some  definite  property  or  profit 
wrongfully  taken  and  appropriated,  in  cases  where  the  amount  of 
debt  is  capable  of  being  ascertained  and  followed  against  the  estate 
of  a  deceased  wrongdoer.  No  such  debt  is  implied  in  respect  of  a 
claim  to  unliquidated  damages,  which  can  be  assessed  and  recovered 
only  in  an  action  for  the  wrong  (2). — ^And  generally  in  cases  of  Implied  con- 
implied  contract  or  of  obligation  or  duty  arising  from  the  relation  dirtiea."^ 
of  the  parties,  though  the  breach  may  be  treated  as  a  substantive 
wrong  to  the  person  or  property,  the  rule  that  the  action  dies  with 
the  person  does  not  apply  to  the  breach  of  contract,  and  the  exe- 
cutor may  sue  or  be  sued  in  respect  of  the  personal  estate  of  the 
deceased  ;  as  in  cases  of  carriers,  bailees,  innkeepers,  and  the  like, 
in  which  the  action  may  be  framed  either  in  contract  or  in  tort  (a). 
Where  a  passenger  by  a  railway  was  injured  by  the  negligence  of 
the  company's  servants,  imd  afterwards  died  in  consequence,  it  was 
held  that  though  damages  for  the  personal  injury  were  not  recover- 
able, the  executor  was  entitled  to  recover  the  pecuniary  loss  to  the 
estate  arising  from  medical  expenses  and  inability  to  attend  to 
business  (6). — And  by  9  &  10  Vict.  c.  93  (Lord  Campbell's  Act) 
an  action  is  given  to  the  executor  or  administrator  upon  the  death 
of  a  person  caused  by  a  wrongful  act  or  neglect,  for  the  benefit  of 
certain  relations  of  the  deceased  to  the  amount  of  damages  result- 
ing to  them  from  the  death  (c). 

Executors  and  administrators  take  all  the  rights  and  liabilities  Bills  and 
on  bills  and  notes,  to  which  the  deceased  was  a  party  at  the  time  "^^■' 
of  his  death ;  and  they  may  sue  or  be  sued  in  their  representative 


(y)  Hamhly  v.  Trott,  1  Cowp.  376; 
PoweU  V.  Iteea,  7  ^.  &  E.  426  ;  8  L.  J. 
Q.  B.  493.     See  ante^  pp.  66,  66. 

(4  Fhillipt  ▼.  Somfray,  24  G.  D.  439 ; 
62  1a,  J.  Q.  B.  833.  See  report  of 
farther  proceedings,  (1892)  1  Ch.  466  ; 
61  L.  J.  G.  210. 

(a)  Knightt  ▼.  Quarlea,  2  B.  &  B.  102 ; 
Bradshaw  ▼.  Zanet.  ^  Torkt.  J2y.,  L.  R. 
10  G.  P.  189 ;  44  L.  J.  G.  P.  148 ; 
ZtffffOt  ▼.  G.  N.  Ry,,  1  Q.  B.  D.  699 ; 
46  L.  J.  Q.  B.  667 ;  p$r  cur,  Batthyany 


▼.  Walford,  36  G.  D,  279 ;  56  L.  J.  G. 

881. 

(b)  Bradthaw  v.  Lanet.  ^  Torkt,  Sy,^ 
L.  R.  10  G.  P.  189 ;  44  L.  J.  G.  P.  148. 
But  see  FulHny  v.  G,  E.  By.,  9  Q.  B.  D. 
110;  61  L.  J.  Q.  B.  463. 

{e)  Bowley  ▼.  X.  ^  JV.  JF.  By.,  L.  R. 
8  Ex.  221 ;  42  L.  J.  Ex.  163 ;  Blake  r. 
Midland  By.,  18  Q.  B.  93 ;  21  L.  J.  Q.  B. 
233  ;  HetheringUm  ▼.  N.  E.  By.,  9  Q.  B. 
D.  160;  61L.  J.  Q.  B.  496. 
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Pabt  VI. 


Indorsement 
by  exeontor. 


Banker's 
cheque. 


character.  "  The  right  of  action  is  transferred  to  them,  but  no 
promise  is  implied  by  law  to  pay  them  ;  otherwise  the  Statute  of 
Limitations  would  run  from  the  death  of  the  payee,  not  from  the 
time  of  the  note  becoming  due  "  (d).  If  a  bill  is  indorsed  to 
executors  as  such,  the  proceeds  of  the  bill  will  be  assets  of  the 
testator;  and  the  executors  may  sue  in  their  representatiye 
capacity  (e).  Where  a  bill  was  specially  indorsed  to  a  deceased 
person  in  payment  of  a  debt,  in  ignorance  of  his  death,  it  was  held 
that  the  executor  had  an  election  to  take  it  in  payment,  and  might 
sue  upon  it  as  executor  (/).  Where  the  holder  of  a  bill  dies 
intestate  before  the  bill  is  due,  the  cause  of  action  accrues  from  the 
appointment  of  an  administrator,  and  not  from  the  maturity  of  the 
bill,  because  there  is  no  right  of  action  unless  the  bill  is  due  and  a 
party  is  capable  of  suing  (g).  But  the  Statute  of  Limitations  runs 
against  an  executor  from  the  time  the  bill  falls  due,  because  his 
title  dates  from  the  death  of  the  testator  (A). — The  executor  or 
administrator  may  indorse  bills  and  notes  of  which  the  deceased 
was  holder ;  and  "  it  is  immaterial  whether  they  indorse  as  execu- 
tors or  not.  If  they  indorse  at  all  they  are  liable  personally,  and 
not  as  executors  ;  for  their  indorsement  would  not  give  an  action 
against  the  effects  of  the  testator"  (t).  So  a  promissory  note  in 
which  the  makers  promised  jointly  and  severally  to  pay  on  demand 
"  as  executors  "  was  held  to  bind  them  personally  to  the  holder  {k). 
Where  the  holder  of  a  note  payable  to  order  wrote  an  indorsement, 
but  did  not  deliver  the  note,  and  after  his  death  his  executor 
delivered  the  note  without  further  indorsement,  it  was  held  that 
there  was  no  complete  indorsement,  and  the  transferee  had  no  legal 
title  (/).  But  where  the  holder  assigned  and  delivered  the  note  in 
his  lifetime  without  indorsement,  the  assignee  was  held  entitled  to 
have  the  indorsement  of  the  administrator  to  invest  his  equitable 
right  with  the  legal  title  (m).  And  where  a  testator  has  bequeathed 
an  unindorsed  note  by  will,  the  executor  must  indorse  it  for  the 
benefit  of  the  legatee  (w). — A  banker's  cheque,  being  an  order 


Id)  Parke,  B.,  Timmu  v.  Flatt,  2  M. 
&  W.  721. 

(e)  King  v.  ThotHy  1  T.  R.  487. 

(/)  Murray  v.  JE.  India  Co.,  6  B.  & 
Aid.  204. 

(ff)  Murray  v.  E.  India  Co.,  supra. 

(k)  WooUey  v.  Clark,  6  B.  &  Aid.  746. 
See  ante,  p.  887. 

(i)  Buller,  J.,  King  v.  Tfiom,  1  T.  R. 
489. 


{k)  Childa  ▼.  Monins,  2  B.  &  B.  460. 
See  bills  of  EzchaDge  Act,  1882,  s.  26. 

(0  Bromage  v.  Lloyd,  1  Ex.  32 ;  16 
L.  J.  Ex.  257. 

(m)  Watkim  v.  Maule,  2  Jac.  &  "W. 
237.  See  Bills  of  Exchange  Act,  1882, 
s.  31  (4). 

{n)  Re  Rohton,  (1891)  2  Gh.  659 ;  60 
L.  J.  C.  861. 
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upon  the  banker  to  pay  which  is  revoked  by  the  death  of  the  Chap.  V. 
drawer,  is  not  chargeable  against  the  executor  unless  it  was 
presented  and  dishonoured  in  the  lifetime  of  the  drawer ;  but  upon 
the  death  of  the  drawer  it  ceases  to  operate  as  payment  of  the 
debt  or  consideration  for  which  it  was  given,  and  with  which  there- 
fore the  executor  becomes  chargeable  (o). 

A  guarantee  is  construed  presumptively  to  be  commensurate  with  ContinuiDg 
the  matter  guaranteed ;  as  the  guarantee  of  a  certain  debt  or  of  a  fiT^""^*®^* 
person  in  the  performance  of  an  office  or  duty ;  and  therefore  such 
guarantee  is  not  revocable  by  the  surety  in  his  lifetime,  nor 
is  it  determined  by  his  death  (p).  But  in  the  event  of  in- 
solvency of  the  principal  debtor  or  default  of  the  party  guaran- 
teed, the  surety  may  give  notice  to  the  creditor  with  the  efiect 
of  precluding  him  in  equity  from  further  dealings  at  the 
risk  of  the  surety,  or  charging  the  surety  with  subsequent 
credits  or  defaults  (q).  A  continuing  guarantee  of  a  current 
account  at  a  bank,  or  of  a  current  account  of  goods  sold  in  a  busi- 
ness, may  be  withdrawn  at  any  time  by  notice,  except  as  to  past 
transactions ;  unless  a  certain  time  of  notice  is  expressly  stipu- 
lated (r).  But  such  a  guarantee  is  not  determined  by  the  mere 
fact  of  the  death  of  the  surety  («).  It  becomes  the  duty  of  the 
executor  to  give  notice  of  withdrawal,  and  he  is  responsible  to  the 
estate  for  neglecting  to  do  so ;  and  the  creditor  cannot  charge  the 
executor  with  advances  made  to  the  principal  after  having  notice  of 
the  death,  however  obtained,  because  it  would  be  a  breach  of  trust 
in  the  executor  to  charge  the  estate  (t).  In  a  continuing  guarantee 
a  stipulation  for  a  certain  time  of  notice  to  determine  the  guarantee 
does  not  apply  to  notice  given  of  the  death  of  the  surety  {u).  The 
death  of  one  of  co-sureties  does  not  affect  the  liability  of  the 
others,  who  continue  chargeable  with  advances  made  after  notice  of 
the  death  {x). 

An  executor  is  entitled  to  the  benefit  of  the  executory  contracts  Exeontory 

oontraota  of 
deceased. 


(o)  Tate  T.  Eilbert,  2  Yes.  jun.  118 ; 
Beak  v.  Beak,  L.  B.  13  Eq.  489  ;  41 
L.  J.  G.  470.  See  Billn  of  Exchange 
Act,  1882,  8.  75. 

{p)  Lloyds  ▼.  Harper,  16  G.  D.  290 ; 
60  L.  J.  C.  140 ;  Me  Grace,  (1902)  1  Ch. 
733;  71  L.J.  C.  368. 

(q)  Fer  eur.  Surge—  ▼.  Eve,  L.  B.  13 
Eq.  458:  41  L.J.  G.  616. 

(r)  Offord  v.  Lavies,  12  G.  B.  N.  8. 
748 ;  31  L.  J.  G.  P.  319 ;  CouUhttrt  y. 


Clenuntton,  6  Q.  B.  D.  42;  49  L.  J. 
Q.  B.  204.     See  ante,  p.  21. 

(«)  Bradbury  v.  Morgan,  1  H.  &  G.  249  ; 
31  L.  J.  Ex.  462.    See  Be  Crate,  eupra, 

(0  Marrie  ▼.  Faweett,  L.  B.  8  Ghk 
866;  42  L.  J.  G.  602.  See  Be  Sherry, 
26  G.  D.  692  ;  63  L.  J.  G.  404. 

(u)  See  CouUhart  v.  Clementeon,  eupra, 

\x)  Beckett  v.  Addyman,  9  Q.  B.  D. 
783 ;  61  L.  J.  Q.  B.  697 ;  Aehbyy,  Day, 
64  L.  J.  G.  936. 
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Pabt  VI.  of  the  deceased  for  the  supply  of  goods  or  perf ormcmoe  of  work 
which  do  not  involve  the  personal  skill  and  ability  of  the  deceased, 
and  he  may  as  executor  complete  the  contracts  and  recover  the 
price  for  the  benefit  of  the  estate ;  as  in  the  case  of  an  ordinary 
building  contract  undertaken  by  the  deceased ;  "  if  a  party  contract 
for  himself  and  his 'executors  to  build  a  house,  and  die,  the  execu* 
tors  must  go  on,  or  they  would  be  liable  for  damages  for  not  com- 
pleting the  work ;  if  they  go  on  they  may  recover  as  executors,  and 
the  money  when  recovered  will  be  assets  in  their  hands  *'  (y). 

Where  a  coat  was  ordered  of  a  tailor  who  began  to  make  it,  but 
died  before  completion,  his  administrator,  having  completed  and 
delivered  it,  may  claim  the  price  in  his  representative  character  (2). 
On  the  other  hand,  where  a  person  has  contracted  to  accept  the 
delivery  of  goods  at  a  certain  time,  and  dies  before  delivery,  his 
executor  will  be  liable  for  not  accepting  delivery  in  pursuance  of 
the  contract  (a). 

ContraoU  of  Under  a  contract  of  sale  of  land  the  executor  of  a  deceased  party 
°  '  is  entitled  to  sue  for  a  breach  of  the  contract  in  respect  of  damage 
accrued  to  the  i)ersonal  estate ;  and  to  recover  the  expense  in  and 
about  making  or  investigating  the  title  and  preparing  to  complete 
the  sale,  and  the  loss  of  interest  upon  the  deposit  or  purchase- 
money,  but  no  damages  in  respect  of  the  value  of  the  property  sold 
or  loss  of  profit  (6).  So  an  action  against  a  solicitor  for  negligence 
in  investigating  the  title  to  land  under  a  contract  of  sale  may  be 
brought  by  the  administrator  of  the  deceased  purchaser,  in  respect 

Effect  of  con-  of  loss  to  the  personal  estate  ((?). — In  such  cases  the  heir  cannot  sue 

versicm  of  the  qj,  ^^^  g^0^J  f qj,  damages  under  the  contract ;  but  in  equity  a  con- 
property  by  °  .  .  . 
sale.               tract  of  sale  of  land  is  treated  as  a  conversion  according  to  its 

terms  of  the  land  into  money  on  the  part  of  the  vendor,  and  of 
the  sum  of  purchase-money  into  land  upon  the  part  of  the  pur- 
chaser ;  provided  the  contract  is  such  that  the  court  would  decree 
specific  performance  against  the  parties  respectively  (d).  Hence 
the  heir  or  devisee  of  the  purchaser  becomes  presumptively  entitled 
to  the  benefit  of  the  contract,  and  may  claim  specific  performance 

(y)  Fer  eur,  MarthaU  v.  Broadhurst,  1  (c)  Knighlt  ▼.  Quarles,  2  B.  &  B.  lOS. 

C.  &  J.  403.  {a)  Fletcher  v.  Athburner,  1  Bro.  C.  C. 

(2)   Werner  t.  Eumpkreyt,  2  Man.  &  G.  497  ;  1  Wh.  &  T.  L.  C.  327 ;  CoUier  t. 

853.  Jenkin»,  Younge,  295;   Jessel,  M.  B^, 

(a)  Wentworth  v.  Cock^  10  A.  &  E.  42;  Lysaght  v.  Fdtcards,  2  C.  D.  606  ;  45 
8  L.  J.  Q.  B.  230.  L.  J.  C.  554  ;  lie  Thomtu,  34  C.  D.  166; 

(b)  Orme  r.  Broughtotiy  10  Bing.  533 ;  56  L.  J.   C.   9.    See  Re  Hurr%$on,  34 
8  Ij.  J.  C.  P.  208.    See  ante,  p.  764.  C.  D.  214  ;  56  L.  J.  C.  341. 
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against  the  vendor  and  the  personal  representative  of  the  pur-  Ohap.  V. 
chaser  (c).  And  the  executor- or  administrator  of  the  vendor  is 
presumptively  entitled  to  the  purchase-money  as  part  of  the 
personal  estate,  and  may  claim  specific  performance  against  the 
purchaser  and  the  heir  or  devisee  of  the  vendor  (/ ).  And  now,  by 
the  Conveyancing  Act,  1881,  s.  4,  the  personal  representative  of 
the  vendor  has  powqr  to  convey  the  land  in  any  manner  proper  for 
giving  effect  to  the  contract. — ^Upon  the  same  principles  where  a 
person  contracted  for  the  building  of  a  house  upon  his  freehold 
land  and  died  before  it  was  completed,  his  heir  was  held  entitled 
to  have  the  house  completed  and  paid  for  out  of  the  personal 
estate ;  it  was  said  that  the  executor  had  no  right  to  settle  with 
the  building  contractor  for  the  benefit  of  the  personal  estate 
instead  of  paying  him  the  contract  price  for  completion  of  the 
building  {g). 

The  rights  upon  covenants  running  with  land,  as  already  ex-  Covenants 
plained,  pass  with  the  land  to  the  heir  or  devisee  of  the  deceased  J^^"*^  ^^^ 
owner,  if  the  estate  is  freehold  ;  and  to  the  executor,  if  the  estate 
is  a  chattel  interest.  The  rights  and  liabilities  upon  such  covenants 
in  leases  pass  with  the  demised  premises  to  the  executor  or  legatee, 
as  assignee  of  the  lease ;  and  with  the  reversion  to  the  heir  or 
devisee,  or,  if  the  reversion  be  a  chattel  interest,  to  the  executor  or 
legatee  of  the  reversioner,  as  assignee  of  the  reversion.  But 
though  the  assignee  of  the  term  or  of  the  reversion  is  liable  so  long 
as  he  continues  assignee,  yet  the  liability  of  the  original  lessor  or 
lessee  as  being  the  contracting  party  is  not  discharged  by  his 
death,  and  his  executor,  to  the  extent  of  assets,  remains  liable,  con- 
currently with  the  assignee  for  the  time  being  {h).  Accordingly 
the  covenants  for  title  in  a  conveyance  in  fee  pass  to  the  heir  or 
devisee ;  who,  and  not  the  executor  of  the  covenantee,  may  sue  for 
breaches  committed  after  the  death  of  the  latter.  For  breaches 
committed  in  the  lifetime  of  the  deceased  covenantee  the  executor 
may  sue  for  the  benefit  of  the  personal  estate ;  but  tmless  damage 
accrued  to  the  personal  estate,  the  executor  has  no  right  of 
action  {%).  And  if  the  breach  continues  after  the  death,  as  in  the 
case  of  a  continuing  defect  of  title,  the  heir  or  devisee  may  sue  for 

{e)  Eldon,  L.   C,  Seton  y.  Sladej  7  t.  Edwarchy  supra. 
Ves.   274 ;    2  Wh.   &  T.   L.   C.   476  ;  (^  Cooper  v.  Jarman,  L.  E.  3  Eq.  98 ; 

Hudton  V.  Cooky  L.  R.  13  Eq.  417  ;  41  38  L.  J.  0.  86  ;    Re  Day^  (1898)  2  Ch. 

L.  J.  C.  306.  610  ;  67  L.  J.  C.  619. 

(/)  Farrar  ▼.   Wintertony  6  Beay.  1 ;  (h)  See  ante,  p.  876. 

Eoddel  T.  Fughy  33  Beay.  489 ;   Lysaght  (t)  Kingdon  y.  NottU^  1  M.  &  S.  366. 
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the  damages  meennng  to  hxm  in  Ids  own  zxglit(i^).      Whete  a 
corenant  bythe^eiidorwith  tiiepiEnJiaaerQlIaiidr  to  make  fortlier 
aasnnmee  upon  requea!,  was  faroken  in  the  lifetime  of  the  por- 
duBOBTy  in  eofonqneiiee  of  whidh  after  tiie  death  of  the  "purthsser 
his  heir  was  erieted :  it  was  hdd  diat  the  heir  might  sue  for  the 
hreadi  of  coTenant,  hecanae  the  damage  acenied  to  him  and  not  to 
the  ancestor  (/).   On  the  other  hand,  where  the  ancestor  was  eTicted 
in  his  lifetime  so  that  the  whole  damage  aocmed  to  him,   the 
executor  was  entitled  to  lecoTer  npon  the  coTenants  for  title,  and 
not  the  heir  to  whom  nothing  descended  (ai).    Under  a  lease  made 
bj  a  tenant  for  lif e,  whidi  expired  at  his  death  learmg  no  rever- 
sion, it  was  held  that  his  executor  was  entitled  to  soe  upon  the 
coTenant  to  repair,  and  withoat  alleging  or  proring  special  damage 
to  the  testator's  estate  (a). — The  execotor  of  a  lessee  is  liable  as 
such  to  the  extent  of  assets  for  the  rent  reserred  and  npon  the 
corenant  to  paj  rent,  both  rent  accmed  doe  at  the  death  and  rent 
aocroing  sabseqaently.      He  may  be  also  charged  in  his  own  right 
as  assignee  of  the  term  for  rent  aocmed  doe'  sobseqnently  to  the 
death  because  the  profits  of  the  land  to  the  amount  of  the  rent  are 
reserred  to  the  landlord;   but  he  maj  discharge  his  personal 
liabilitj  bj  pleading  that  he  is  assignee  as  executor  only,  and  that 
there  are  no  profits  or  not  sufBcient  profits  to  meet  the  rent,  and 
that  he  has  fullj  administered  the  other  assets  (o). 


Cooiracto 
relating  to 
the  person* 


Ckmtract  of 
marriage. 


Contracts  involying  personal  relations  or  qualities  are  for  the 
most  part  determined  hj  death :  as  a  contract  to  build  a  light- 
house which  is  a  matter  of  skill  and  science  (p) ;  and  a  contract  by 
a  pianoforte-maker  to  deliver  an  instrument  of  his  own  manufac- 
ture (q). — Promises  to  many  are  necessarily  terminated  by  the 
death  of  either  of  the  contracting  parties ;  and  though  the  promise 
was  broken  in  the  lifetime  of  the  parties  the  right  of  action  for  the 
personal  injury  does  not  survive,  and  the  executor  can  Bue  only  for 
any  damage  that  may  have  accrued  to  the  personal  estate  (r). — 


{k)  Kingdcn  ▼.  KottU,  tupra.  See 
SpDor  T.  Oreen,  L.  B.  9  Ex.  99;  43 
L.  J.  Ex.  67. 

J/)  King    t.    J(me$,    6    Taunt.    418; 
rmed  nom,  Jones  y.  King,  4  M.  &  S. 
188. 

(m)  Zticy  T.  LevingUm^  2  Lev.  26 ;    1 
Ventr.  176.     And  see  Wooton  t.  ReU, 
2  Wms.  Sannd.  567,  n.  {%). 
(n)  RicketU  ▼.  Wetwer,  12  M.  &  W. 


718  ;  13  L.  J.  Ex.  195. 

(o)  See  onU,  p.  872  ;  Bm  JSmcvs,  37 
C.  D.  128 ;  67  L.  J.  C.  465. 

(p)  Patteeon,  J.,  WentMxrth  t.  Cnodt, 
10  A.  &  E.  45;  8  L.  J.  Q.  B.  230. 

{q)  Siboni  y.  Kirkmam,  1  M.  &  W. 
418 ;  6  L.  J.  Ex.  212. 

(r)  Chamberlain  y.  Willuuwm^  2  K.  ft 
S.  408 ;  Finlay  y.  Chimeg,  20  Q«  fi.  D. 
494  ;  67  L.  J.  Q.  B.  247. 
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Contracts  of  agency  and  contracts  of  service  are  determined  by  the     Chap.  V. 
death  of  the  principal,  agent,  master  or  servant,  as  the  case  may  ConteTtTT* 
be,  unless  provision  is  made  by  the  contract  for  a  prolongation  of  the  agency  or 
authority  or  of  employment  by  the  representatives  of  the  master  («).  ^^^"• 
Upon  this  principle  it  is  held  that  though  a  master  has  a  right  of 
action  for  the  loss  of  services  caused  by  an  injiu'y  to  his  servant,  yet 
if  the  injury  causes  death  he  can  claim  for  no  loss  of  service  after  the 
death  {t).     And  a  farm  bailifE  who  contracted  to  serve  at  weekly 
wages  with  residence,  subject  to  six  months'  notice  or  payment  of 
six  months'  wages,  upon  the  death  of  the  employer  was  held  to 
have  no  claim  against  the  administrator  for  dismissal  vdthout 
notice  or  payment  beyond  the  wages  then  due  (u).    Under  a  con- 
tract to  complete  certain  work  for  a  price  to  be  paid  in  instalments, 
the  determination  of  the  contract  by  the  death  of  the  contractor 
before  the  completion  of  the  work  was  held  not  to  affect  the 
right  to  instalments  then  due,  which  his  executor  was  entitled  to 
recover  (x), 

A  partnership  is  dissolved  by  the  death  of  a  partner,  whether  Contracts  of 
entered  into  expressly  for  a  fixed  term  or  not ;  subject  to  agreement  P*r^®"*"P- 
to  the  contrary  (y).-  If  the  partnership  is  expressly  extended  to 
the  executors,  they  may  be  authorised  to  carry  it  on  with  the 
assets ;  but  in  so  doing  they  incur  the  personal  responsibility  of 
partners  upon  business  transactions  after  the  death  (z).  Therefore 
they  cannot  be  compelled  to  continue  the  partnership,  but  are 
entitled  to  a  dissolution  and  an  account  of  the  assets,  subject  to  the 
liabilities  incurred  up  to  the  time  of  dissolution  (a).  Upon  the 
same  principle  a  contract  of  service  or  agency  made  with  a  firm  of 
partners  is  in  general  dissolved  by  the  death  of  one  of  the  partners ; 
the  contract  presumptively  applying  to  the  existing  partnership 
business  only,  and  not  to  any  other  {b).  But  if  several  persons 
join  in  a  specific  contract,  as  for  the  execution  of  certain  works, 
the  interest  of  each  is  not  determined  by  his  death;  and  the 
executor  of  the  deceased  contractor  is  entitled  to  his  share  of  the 
full  profits,  and  is  subject  to  the  liabilities,  which  tdtimately  result 

(«)  See  ante^  pp.  324,  492.  Crawshay   y.    MauU,   1    Swanst.  495  ; 

(0  Otbom  V.  GilUtt,  L.  R.  8  Ex.  88  ;       Gillespie  v.  Hamilton,  3  Madd.  261. 
42  L  J  Ex  63  (-)   Wightman  v.  Toicnroej  1  M.  &  S. 

(»)'  Tarrow  v."  WiUm,  L.  R.  4  0.  P.      *J^ \  ?yi'^.\^''T^'  ^-  ^  ''  ^- 

7ill'^ftTi    T    P    P    il9ft  *1°J  41  Li.  J.  £iX.  157. 

744 ,  ^o  Jj.  0 .  v..  r.  jj^o.  (a)  Kersharc  v.  Matthews,  2  Russ.  62 ; 

(x)  Stuhbs  V.  Holywell  22y.,  L.  R.  2      j)oums  v.  Collint,  6  Hare,  418. 

Ex.  311 ;  36  L.  J.  Ex.  166.  (j)  Xasker  v.  Bhtphwd,  6  H.  &  K. 

(y)  Partnership  Act,  1890,  8.  33.    See      575 ;  30  L.  J.  Ex.  207. 
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Shares  in 
oompan^. 


from  the  completion  of  the  contract  (<;). — The  liability  of  a  share- 
holder in  a  company  is  not  limited,  by  analogy  with  that  of  a 
partner,  to  the  time  of  his  death ;  it  passes  with  the  property  in 
the  shares  to  the  executor,  whether  named  in  the  orig^inal  contract 
for  the  shares  or  not ;  and  the  executor  is  liable  to  the  extent  of 
the  assets  for  all  calls  made  both  before  and  after  the  death. 
But  he  incurs  no  personal  liability,  nor  is  he  entitled  to  the  fall 
rights  of  a  shareholder,  tmless  he  is  registered  as  such  in  his 
own  name  (d).  As  a  registered  shareholder  the  executor  becomes 
personally  liable,  though  he  may  be  entitled  to  indemnity 
from  the  testator's  estate  (e) ;  and  the  addition  to  the  registered 
name  ''as  executor"  is  immaterial  to  his  personal  rights  and 
liabilities  as  shareholder  (/). 


Ckmtracts 
made  by 
exeonton. 


liability  on 
oontracts  of 
executor. 


If  an  executor  in  the  course  of  administration  makes  a  contract 
for  the  benefit  of  the  estate,  the  proceeds  of  which  would  be  assets^ 
as  by  selling  goods  or  carrying  on  a  business  belonging  to  the 
estate,  he  may  sue  either  in  his  own  right,  as  being  the  actual  paiiy 
to  the  contract,  or  in  the  character  of  executor  on  behalf  of  the 
estate  (g).    So  also  with  bills  of  exchange  or  promissory  notas,  if 
drawn  or  indorsed  to  executors  expressly  in  their  representatiTe 
character  (h).    If  one  of  joint  executors  make  such  a  contract,  he 
may  sue  alone  as  being  in  fact  the  party  to  the  contract  without 
joining  the  other  executors  (t) ;  and  if  he  professed  to  contract 
upon  his  own  account  and  not  on  behalf  of  the  estate,  the  otiier 
executors  could  not  be  joined  as  co-plaintifEs ;  as  was  held  in  the 
case  of  an  agent  employed  to  receive  rents,  who  is  accountable  to 
those  only  of  the  executors  who  in  fact  employed  him  (k). 

The  executor  is  personally  liable  on  all  contracts  made  after  the 
death  of  his  testator,  as  being  in  fact  the  contracting  party  unle^ 
he  expressly  restricts  them  to  payment  out  of  the  estate ;  nor  can 
the  creditor  under  such  contract  charge  him  upon  it  as  executor,  or 
acquire  any  claim  against  the  estate  of  the  deceased :  as  in  the  case 
of  an  advance  by  a  banker  to  an  executor,  upon  which  he  can  he 


{e)  MeClean  v.  Kennard^  L.  R.  9  Ch. 
336 ;  43  L.  J.  C.  323. 

id)  Baird's  eat€,  L.  R.  6  Ch.  726. 

(e)  Duff's  Exeeutort'  case,  32  C.  D. 
809. 

(/)  Barton  v.  X.  ^  JV.  W,  By.,  24 
Q.  B.  D.  77  ;  69  L.  J.  Q.  B.  33. 

ijf)  Uoseley  y.  Bmdell,  L.  B.  6  Q.  B. 


338  ;  40  L.  J.  Q.  B.  Ill  ;  Jhhott  ▼• 
JParJitt,  L.  R.  6  Q.  B.  346 ;  40  L.  J. 
Q.  B. 116. 

(h)  King  v.  Thorn,  1  T.  R.  487. 

(i)  Brassington  v.  AuU,  2  Bing.  177. 

(k)  Heath  v.  Chilton,  12  M.  &  W.  632; 
13  JL.  J.  Ex.  226.  QeeKeighl^Y.JDurMtf 
(1901)  A.  0.  240  ;  70  L.  J.  K.  B.  6«2. 
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charged  personally  only  and  not  as  executor,  though  the  advance  Ohap.  V. 
was  made  upon  an  executorship  account  and  for  the  purpose  of  the 
estate  (/) .  So  if  an  executor  or  administrator  draws  or  indorses  a  hill 
or  note,  purporting  to  do  so  in  his  representative  capacity,  he  is 
personally  liahle,  unless  it  is  expressly  restricted  to  payment  out  of 
the  estate ;  and  such  an  instrument  gives  no  claim  against  the  estate 
of  the  testator  (m).  But  if  the  executor  is  authorised  by  the  will 
to  raise  money  upon  the  security  of  the  estate  or  any  part  of  it,  he 
may  effectually  charge  it  to  that  extent  (n). 

Where  an  executor  is  directed  or  authorised  by  the  will  of  his  Executor 
testator  to  carry  on  a  business,  and  contracts  debts  or  liabilities  in  ^^^^^f 
the  course  of  the  business,  he  is  personally  liable  to  the  creditor ;  testator. 
who  has  no  claim  in  his  own  right  against  the  estate  of  the  testa- 
tor (o).  But  the  executor  is  entitled  to  claim  indemnity  from  the 
estate  for  liabilities  properly  incurred  in  the  business;  and  the 
creditor  upon  default  of  payment  by  the  executor,  becomes  entitled 
to  the  benefit  of  that  indemnity ;  if,  however,  the  executor  is  in 
default  to  the  estate  his  right  to  be  indemnified  fails  wholly  or  in 
part,  and  the  claim  of  the  creditor,  being  merely  an  equitable  right 
to  stand  in  the  shoes  of  the  executor,  is  subject  to  the  state  of  an 
account  taken  between  the  executor  and  the  estate  (p).  Where  a 
specific  fund  is  appropriated  by  the  testator  for  conducting  the 
business  the  claim  for  indemnity  for  the  liabilities  of  the  business 
is  restricted  to  that  fund  (q).  An  executor  has  no  authority  to 
carry  on  a  business  of  the  testator  imless  given  by  the  will ;  and 
therefore  has  no  claim  to  indemnity  from  the  estate  except  so  far  as 
he  acts  under  the  direction  or  authority  of  the  testator  (r). — By 
Order  XVIII.  r.  6,  "  claims  by  or  against  an  executor  or  adminis- 
trator as  such  may  be  joined  with  claims  by  or  against  him  per- 
sonally, provided  the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate "  («).  This  order  does  not  apply  to  a 
counterclaim  {t). 


{I)  Aahby  v.  Aahhy,  7  B.  &  C.  444 ; 
Farhall  ▼.  Farhall,  L.  E.  7  Ch.  128 ;  41 
L.  J.  0.  146. 

(w)  Buller,  J.,  King  v.  Thorn ^  tupra; 
Child*  y.  Monins,  2  B.  &  B.  460.  See 
Bills  of  Exchange  Act,  1882,  8.  26. 

.{n)  Farhall  v.  Farhall^  ntpra, 

(o)  Owen  V.  Delamere,  L.  R.  15  Eq. 
134  ;  42  L.  J.  G.  232  ;  :Re  Morgan,  18 
G.  D.  93  ;  50  L.  J.  G.  654 ;  Be  Evant, 
84  G.  D.  597. 


(p)  Re  JohnaWj  15  G.   D.   548  ;    49 
L.  J.  G.  745 ;  Doffw  v.  Gorton,  (1891) 


A.  C.  190  ;  60  L.  J.  G.  745  ;  Be  Brooke, 
(1894)  2  Gh.  600  ;  64  L.  J.  G.  21.  See 
Jennings  t.  Mather,  (1902)  1  E.  B.  1 ;  70 
L.  J.  K.  B.  1032. 

{q)  Exp,  Garland,  10  Ves.  110;  Exp, 
Edmonds,  4  D.  F.  &  J.  488 ;  Be  Johnson, 
supra, 

(r)  Strickland  ▼.  Sgmons,  26  G.  D.  245 ; 
53L.  J.  G.  582. 

(«)  See  Johnson  v.  Surges,  47  L.  J.  G. 
552. 

(0  Macdmald  y.  CaringUm,  4  G.  P.  D. 
28;  48L.  J.  G.  P.  179. 
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Preference  by 
ezecator  in 
payment  of 
debts. 


Discretion  of 
ezecator. 


Creditor 
following 
the  assets. 


Appointment 
of  debtor  as 
executor. 


An  executor  in  paying  the  debts  of  the  testator  may  pay  one 
oreditor  in  full  before  paying  another  of  equal  degree ;  and  though 
the  latter  has  commenoed  an  action  against  him  (ti).      Bat  after 
judgment  recovered,  which  creates  a  debt  of  higher  d^ree,  the 
judgment  creditor  must  be  first  satisfied ;  and  an  executor  may 
confess  judgment  to  a  creditor  for  the  purpose  of  giving  him  a 
preference  {x).     The  priority  of  specialty  debts  in  the  administra- 
tion of  assets   was  abolished   by  statute  32  &  33  Vict.  c.  46. 
Foreign  creditors  are  in  the  same  position  as  English,  as  to  priority 
of  payment  in  administration  ;  which  is  regulated  by  the  procedure 
of  the  court  (y). — By  the  Conveyancing  Act,  1881,  s.  37  (1),  "  an 
executor  may  pay  or  allow  eaiy  debt  or  claim  on  any  evidence  that 
he  thinks  sufficient."    And  (2)  an  executor  may  accept  any  oom- 
position  or  security  for  any  debt,  or  may  compromise,  abandon, 
submit  to  arbitration,  or  otherwise  settle  any  debt  or  claim  relating 
to  the  testator's  estate. — Where  an  executor,  who  has  given  the 
statutory  notice  for  creditors  to  come  in  and  prove  their  claims, 
has  fully  administered  the  estate  and  paid  over  the  residue  to  the 
residuary  legatee,  a  creditor  remaining  unpaid  may  follow  the 
assets  and  sue  the  residuary  legatee  without  joining  the  execu- 
tor (s).     And  if  he  charges  the  executor,  who  has  paid  over  the 
residue  without  notice  of  the  outstanding  debt,  the  executor  having 
been  compelled  to  pay  the  debt  may  recover  back  the  amoimt  from 
the  legatee ;  and  notice  of  a  contingent  liability,  as  that  of  calls 
upon  shares,  which  afterwards  becomes  a  debt  does  not  deprive  him 
of  the  right  (a). 

The  appointment  of  a  debtor  of  the  testator  as  executor  operates 
as  a  rislease  of  the  debt  in  law,  because  the  executor  cannot  bring 
an  action  against  himself  (b) ;  but  the  executor  is  forthwith  chaige- 
able  with  the  amount  of  the  debt  as  assets  collected,  unless  the 
testator  in  making  the  appointment  shows  an  intention  of  forgiving 
the  debt  {c).  And  the  debt  is  released  in  law,  though  the  executor 
has  not  proved  the  will  (d).    The  appointment  of  a  debtor  to  be 


(m)  IU  Radcliffey  7  0.  D.  733 ;  Vibart 
▼.  Colet,  24  Q.  B.  D.  364  ;  69  L.  J. 
Q.  B. 162. 

(x)  Prince  v.  NtcholsMf  6  Taunt.  665  ; 
Lyttleton  ▼.  Crow,  3  B,  &  C.  317. 

(y)  -8*Jrtofe,28  0.D.176;  64L.J.O. 
297. 

(z)  Clegg  v.  Rowland,  L.  R.  3  Eq.  368 ; 
36  L.  J.  0.  137 ;  Kunter  v.  Young,  4 
Ex.  D.  266 ;  48  L.  J.  Ex.  689.     See 


22  &  23  Vict.  c.  35,  88.  27,  29. 

(a)  J«rvi9  V.  Wolferttan,  L.  R.  18  Eq. 
18;  43  L.  J.  G.  809;  Wkitloker  t. 
Kershaw,  45  C.  D.  320  ;  60  L.  J.  C.  9. 

{b)  KedhanCs  ease,  8  Co.  136  a ;  W^rnk* 
ford  V.  JFankfordy  I  Salk,  299. 

(c)  Strong  v.  Bird,  L.  R.  18  Eq.  315 ; 
43  L.  J.  G.  814;  Se  Applebee^  (1891)  3 
Ch.  422 ;  60  L.  J.  C.  793. 

{d)  Re  Applebee,  eupra. 
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a  joint  executor  with  others,  and  the  appointment  of  a  joint  debtor     Chap.  V. 
to  be  an  executor,  have  the  same  operation  (e).     The  grant  of 
administration  to  a  debtor  of  the  intestate,  being  the  act  of  the 
court  and  not  of  the  creditor,  does  not  discharge  the  debt,  but 
only  suspends  the  remedy  during  the  administration  (/). 

The  appointment  of   a  creditor  as  executor,  or  the  grant  of  Retainer  by 
administration  to  a  creditor  entitles  him  to  retain  the  amount  of  his  hj^^n/debt. 
debt  out  of  the  assets  in  preference  to  other  creditors  of  equal 
degree  (g).     One  of  joint  executors,  and  one  of  joint  creditors  as 
executor,  has  the  same  right  of  retainer  (A).    And  an  executor  who 
is  surety  for  a  debt  of  his  testator,  if  compelled  to  pay  the  debt, 
may  retain    for    the    amount  upon  his   implied  indemnity,   as 
a  simple  contract  debt  for  money  paid(/). — ^An  executor  may  Retainer  of 
retain  for   a   debt  to  which   he   is  beneficially  entitled  {k) ;  and  ?*?i^^^® 
for  equitable  debts  generally,  as  for  the  balance  of   a  partner- 
ship account  (/) ;  and  for  a  fund  of  which  he  is  trustee,  for  the 
benefit  of  the  trust  estate  (m).     He  may  retain  for  any  pecuniary 
claims  which  are  capable  of  being  ascertained  in  amount,  as  the 
balance  of  a  partnership  account ;  but  not  for  a  claim  to  \inliqui- 
dated  damages  for  a  wrong  before  assessment  at  a  fixed  sum  (n). 
And  an  executor  may  retain  for  a  debt  barred  by  the  Statute  of 
Limitations,  unless  his  right  to  do  so  has  been  successfully  con- 
tested in  court  (o).     An  executor  cannot  retain  for  a  debt  which  he 
could  not  recover  by  reason  of  the  Statute  of  Frauds ;  nor  can  he 
charge  payment  of  such  debt  in  the  administration  of  assets  (i?).-^ 
There  is  no  right  of  retainer  against  equitable  assets,  which  are  No  retainer 
administered  in  equity  upon  the  principle  of  equality ;  nor  against  ^J^^j^ 
real  estate  made  assets  to  be  administered  in  equity  by  the  statute  assets. 
3  &  4  Will.  4,  c.  104  (q).     Nor  has  the  heir  or  devisee  any  right  of 


(e)  Cheetham  v.  Ward,  1  B.  &  P.  630 ; 
FreakUy  v.  Fox,  9  B.  &  0.  130. 

(/)  Nedhatn'a  coBefSttpra;  Seagram  y. 
Knight,  L.  R.  2  Ch.  628 ;  36  L.  J.  C. 
918. 

{g)  Co.  Lit.  264  b ;  James  v.  Spicer,  2 
M.  &  K.  387  ;  Thompson  v.  Cooper,  1 
Coll.  81 ;  13  L.  J.  C.  416. 

(/i)  Crowder  y.  Stewart,  16  C.  D.  368  ; 
60  L.  J.  C.  136. 

(i)  See  ante^  p.  46  ;  Boyd  v.  Brooks, 
34  Beav.  7 ;  34  L.  J.  C.  605  ;  lie  Ear- 
risoti,  32  C.  D.  395  ;  65  L.  J.  C.  687. 

(it)  Cockroft  V.  Black,  1  P.  Wms.  299. 

m  Re  Morris'  Estate,  L.  R.  10  Ch.  68 ; 
44  L.  J.  C.  178. 

(m)  Sander  t.  Heaihfield,  L.  R.  19  Eq. 


21  ;  44  L.  J.  C.  113;  Re  Dunning,  54 
L.  J.  C.  900  ;  Re  Hayward,  (1901)  1  Ch. 
221 ;  70  L.  J.  C.  155. 


(n)  Re    Compton,   30    CD.    16  ;    64 
Li.  J.  C 
supra. 


964.     See  Re  Morris'  Estate, 


(o)  Re  May,  45  C.  D.  499;  60  L.  J.  C. 
34  ;  Re  Wtnham,  (1893)  3  Ch.  69 ;  61 
L.  J.  C.  535;  Midgley  v.  if t^^^,  (1893) 
3  Ch.  282  ;  62  L.  J.  C.  905. 

(p)  Re  Rotcnson,  29  C.  D.  353  ;  54 
L.  J.  C.  950. 

{q)  Lowe  v.  Feskett,  16  C.  B.  600  ;  24 
L.  J.  C.  P.  196  ;  Walters  r,  WaUers, 
18  C.  D.  182 ;  60  L.  J.  C.  819 ;  Re 
Foole's  Estate,  6  C.  D.  739  ;  46  L.  J.  C. 
803. 
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V    A>  /"^^  r:  C  D.  47* :  iJ  L  J. 


'*,  /^  O.'^y.'.n,  2/'  C.  D.  1-5:  14  L  J. 

/rA'A^,  Vz  i..  h,  %'A  ;  tH  L.  J.  C.  7.-S. 
'»    Jf4   JfvhK'ul^    z'J  C.   D.   <9A  :    yi 

'f,  lU  JfAt€$,  ZI  CD.  440;   lb  L.  J. 


C.  ?.^' :  Z*  Et-^m^  ?2  C.  D.  »5:  '^ 

W  V'         ^         -      ^ 

t  I.f  T.  3V:£~;.  If  C.  P.  «1:  « 
L-J.  C.  tir  .  ju  Msr^^  45  C  D.  4*3; 
i-:  L.  J.  C.  it. 

r   w~:w  T.  rr^TT*:;:  ts  c.  P.  rw: 

.-i  L.  J.  C.  ^7^:    £#  /.--«,  31  C.  »• 
4i:-:  a'^L.  J.  C.  S:0. 

«  S^  iJf  r.--i.  S^  C.  D.  2«'  ** 
L.  J.  C.  *c2;  i2f  ITuV.Mf,  36  C.  D- 
573  :  57  L.  J.  C.  2^1. 
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Chapter  VI. 
ASSIGNMENT  IN  BANKEUPTOY. 

PAOB 

Aflsigximeiit  in  bankraptoy — property  Testing  in  tmstee — pro- 
tected transactions 903 

Kights  of  action  of  bankrapt — claims  for  personal  injuries — 
actions  commenced  before  bankraptcy •  906 

Execntory  contracts  of  bankrupt — sale  of  goods — sale  of  land — 
contracts  inyolving  personal  sxill  or  conduct    907 

Disclaimer  of  contracts  by  trustee—disclaimer  of  lease. 909 

Goods  in  reputed  ownership  of  bankrupt — things  in  action — trade 
debts — reputation  of  ownership 911 

Property  held  bj  bankrupt  in  trust — ^money  held  by  bankrupt 
agent — goods  m  possession  of  agent 913 

After-acquired  contracts  of  bankrupt — ^personal  earnings — em- 
ployment of  bankrupt  by  trustee — second  bankruptcy   •....•..  914 

An  adjudioation  of  bankruptoj  operates  as  an  assignment  in  law  Assignment 
of  all  the  property  of  a  debtor  for  diyision  amongst  his  oreditors.  rop^" 
The  proceedings  are  now  regulated  by  the  Bankruptcy  Act,  1883, 
and  the  amending  statute  of  1890.  By  the  Bankruptcy  Act, 
1882,  8.  5,  upon  a  petition  in  bankruptcy  the  court  may  make  a 
"receiving  order"  for  the  protection  of  the  estate.  And  by  sect.  9, 
on  the  making  of  such  order  an.  official  receiver  shall  be  thereby 
constituted  receiver  of  the  property  of  the  debtor;  with  the 
ordinary  powers  of  a  receiver  of  the  court  (a).  By  sect.  20,  in 
default  of  the  oreditors  accepting  a  composition  or  arrangement 
with  the  debtor,  the  court  shall  adjudge  the  debtor  bankrupt;  "and 
thereupon  the  property  of  the  bankrupt  shall  become  divisible 
among  his  creditors  and  shall  vest  in  a  trustee."  By  sect.  54  (1), 
"  until  a  trustee  is  appointed  the  official  receiver  shall  be  the 
trustee  for  the  purposes  of  this  Act "  ;  and  (2)  "  on  the  appoint- 
ment of  a  trustee  the  property  shall  forthwith  pass  to  and  vest  in 
the  trustee  appointed  "  (J).     (3)  The  property  shall  pass  and  shall 


I 


a)  See  sect.  70. 

b  ;See  Selkt^  T.  I>api$,  2  Dow,  230 ;  3  E.  B.  848. 
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vest  in  the  trustee  for  the  time  being,  without  any  oonveyanoe, 
assignment  or  transfer  whatever. — The  receiving  order  has  not  the 
effect  of  an  adjudication  of  bankruptcy  in  divesting  the  property 
of  the  debtor ;  who  must  sue  in  his  own  name  to  recover  the  a^ets, 
though  he  must  hand  over  the  proceeds  of  the  action  to  the 
receiver  (c).  But  upon  the  adjudication  the  official  receiver,  imlesB 
another  person  is  appointed  a  trustee,  becomes  invested  with  the 
full  powers  of  trustee  over  the  property,  including  the  power  to 
seU  (d). 

By  sect.  44,  "  The  property  of  the  bankrupt  divisible  among  his 
creditors,  and  in  this  Act  referred  to  as  the  property  of  the  bank- 
rupt, shall  not  comprise :  (1)  property  held  by  the  bankrupt  on 
trust  for  any  other  person ;  (2)  the  tools  of  his  trade  and  the 
necessary  wearing  apparel  and  bedding  of  himself,  his  wife  and 
children,  to  a  value  not  exceeding  twenty  pounds  in  the  whole." 
But  it  shall  comprise  "  aU  such  property  as  may  belong  to  or  be 
vested  in  the  bankrupt  at  the  commencement  of  the  bankruptcy  or 
may  be  acquired  by  or  devolve  on  him  before  his  discharge  "(c).  The 
commencement  of  the  bankruptcy  is  defined  by  sect.  43,  as  having 
relation  back  to  "  the  time  of  the  act  of  bankruptcy  being  com- 
mitted on  which  a  receiving  order  is  made  ;  or  if  the  bankrupt  is 
proved  to  have  committed  more  acts  of  bankruptcy  than  one,  the 
time  of  the  first  of  the  acts  of  bankruptcy  proved  to  have  been 
committed  within  three  months  next  preceding  the  date  of  the 
presentation  of  the  bankruptcy  petition."  The  trustee  in  bank- 
ruptcy is  also  entitled  to  attack  conveyances  made  by  a  bankrupt 
in  fraud  of  creditors,  and  to  obtain  a  transfer  of  the  property  to 
himself  either  under  sect.  47  of  the  Bankruptcy  Act,  1883  (/),  or 
the  statute  13  Ehz.  c.  5  (g). 

Sect.  49  protects  from  the  operation  of  the  Act  in  vesting  the 
property  of  the  bankrupt,  any  payment,  delivery,  conveyance, 
assignment,  contract,  dealing  or  transaction,  for  valuable  considera- 
tion, which  takes  place  before  the  date  of  the  receiving  order,  and 
in  which  the  party,  other  than  the  debtor,  has  not  at  the  time  of 
the  transaction  notice  of  any  available  act  of  bankruptcy  (A). 


{o)  Rhodet  v.  DawsoHy  16  Q.  B.  D.  548 ; 

'55  L.  J.  Q.  B.  134  ;  £xp.  Maaon,  (1893) 

1  Q.  B.  323.    See  Re  Sartoris,  (1892)  I 

Ch.   11;    61  L.    J.    0.   1;    Re  Berry, 

(1896)  1  Oh.  939 ;  65  L.  J.  G.  245. 

{d)  Turquand  v.  Bd,  of  Trade,  11  Ap. 
Ca.  286  ;  55  L.  J.  Q.  B.  417. 

(e)  Ex  p,  Jenke,  71  L.  J.  K.  B.  465; 
(1902)  1  K,  B.  719. 


(/)  See  £x  p.  Brown,  (1893)  1  Q..  B. 
181  ;  62  L.  J.  Q.  B.  277  ;  Bx  p,  Harvey, 
15  Q.  B.  D.  682 ;  54  L.  J.  Q.  B.  664 ; 
£x  p,  Norton,  (1893)  2  Q.  B.  381 ;  62 
L.  J.  Q.  B.  457. 

iff)  See  TiPyneU  ease,  3  Co.  81 ;  1  Sm. 
L.  G.  1 ;  ^  Holland,  71  L.  J.  G.  518 ; 
(1902)  W.  N.  90. 

{h)  See  Eood^.  JSawhy,  21  C.  D«  606; 
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nights  of  property  which  are  vested  by  contract  before  any  act  of  Chap.  VI. 
bankruptcy,  as  a  security  upon  goods  or  an  irrevocable  licence  to 
seize  goods,  are  protected  independently  of  the  above  section; 
though  not  realised  until  after  an  act  of  bankruptcy  (t). — Notice  Notice  of  act 
of  an  intention  to  commit  an  act  of  bankruptcy,  as  the  intention  of  ^^^^'^' 
presenting  a  liquidation  petition,  is  not  notice  of  an  act  of  bank- 
ruptcy within  the  section ;  and  a  transaction  effected  without 
notice  of  the  presentment  of  the  petition  is  protected  (J).  Notice 
that  a  petition  in  bankruptcy  has  been  filed  is  notice  of  the  act  of 
bankruptcy  alleged  in  the  petition  (k).  Transactions  taking  place 
after  the  date  of  the  receiving  order,  though  without  notice  of  it, 
are  in  general  not  protected :  as  a  payment  to  the  bankrupt  of  the 
purchase  money  of  land  sold  by  him  before  bankruptcy  (/) ;  or  a 
payment  to  the  bankrupt  of  money  received  by  an  agent  of  the 
bankrupt  before  the  bankruptcy  (m).  Payment  of  a  debt  to  the 
bankrupt  by  a  post-dated  cheque  was  held  to  be  protected,  though 
the  drawer  had  notice  of  an  act  of  bankruptcy  before  the  cheque 
became  due  and  did  not  stop  it  (n). 

The  property  of  the  debtor  vesting  in  the  trustee  comprises  Rights  of 
rights  of  action  for  debts  or  money  payable,  and  for  damages  for  ^Sitopt. 
breaches  of  contract,  and  for  injuries  to  his  property :  as  a  right  of 
action  for  not  delivering  building  materials  to  execute  a  building 
eotitraot  (o) ;  for  wrongfully  depriving  the  debtor  of  the  use  of  a 
machine  in  his  business  (p) ;  for  not  indemnifying  the  debtor  as 
the  assignor  of  a  lease  [q) ;  for  not  indemnifying  the  debtor,  as 
underlessee,  against  a  distress  upon  his  goods  for  the  rent  due  to 
the  superior  landlord  (/*)  ;  for  the  negligence  of  a  solicitor  in  allow- 
ing property  to  be  taken  in  execution  («) ;  for  a  wrongful  dismiRsal 


52  L.  J.  C.  204  ;  Hance  t.  Harding,  20 
Q.  B.  D.  732  ;  67  L.  J.  Q.  B.  403 ; 
Wild  V,  Southwood,  (1897)  1  Q.  B.  317; 
66  L.  J.  Q.  B.  166. 

(•)  Krehl  V.  Central  Go*  Co.,  L.  R.  6 
Ex.  289 ;  39  L.  J.  Ex.  197 ;  Ex  p. 
Diekin,  4  C.  D.  624 ;  46  L.  J.  B.  26. 
See  JSx  p,  Attwater,  6  C.  D.  27 ;  46 
L.  J.  B.  41 ;  Ex  p.  Fame,  11  C.  D. 
539 ;  Ex  p.  Barter,  26  C.  D.  610 ;  63 
L.  J.  C.  802. 

U)  Ex  p,  Arnold,  3  C.  D.  70 ;  46 
L.  J.  B.  130. 

{k)  LueoB  y.  Bicker,  6  Q.  B.  D.  84 ; 
50  L.  J.  Q.  B.  190. 


(I)  Ex  p,  Rabhidge,  8  G.  D.  367 ;  48 
Ij.  J.  B.  15. 

(m)  MeEntire  y.  Potter,  22  Q.  B.  D. 
438 

(n)  Ex  p.  Eiehdale,  19  C.  D.  409  ;  61 
L.  J.  C.  462. 

(o)  Wright  y.  Fairfield,  2  B.  &  Ad. 
727. 

{p)  Stanton  y.  Collier,  3  E.  &  B.  274 ; 
23  L.  J.  Q.  B.  116. 

{g)  Re  Ferkine,  (1898)  2  Gh.  182 ;  67 
L.  J.  G.  464. 

(r)  Eaneoek  y.  Caffgn,  8  Bing.  368 ; 
1  L.  J.  G.  P.  104. 

(t)  WetkereU  y.  Juliue,  10  G.  B.  267  ; 
19  L.  J.  G.  P.  367. 
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Past  VI.  of  the  debtor  from  his  employment  (t).  Rights  of  action  of  the 
above  kind,  in  the  words  of  the  Act,  "  shall  be  deemed  to  havebeea 
duly  assigned  to  the  trustee  " ;  and  they  pjiss  to  the  trustee  without 
interference  on  his  part  (u).  The  trustee  may  sue  in  his  own  name 
on  behalf  of  the  creditors,  and  recover  the  same  amount  of  damages 
as  the  debtor  himself  would  have  recovered  (x) ;  or  he  may  oom- 
promise  the  action  for  an  amount  less  than  is  claimed  (y).  And  he 
may  sell  and  assign  the  same  right  for  the  benefit  of  the  oreditors, 
without  infringing  the  law  against  maintenance  and  cham' 
perty  (s). 

Rights  of  action  for  injuries  to  the  person  of  the  debtor  do  not 
pass  to  the  trustee :  as  "  a  right  of  action  for  an  assault  and  battery, 
or  for  slander,  or  for  the  seduction  of  a  child  or  servant ;  and  the 
same  may  be  said  of  some  personal  injuries  arising  out  of  breaohee 
of  contract,  such  as  contracts  to  cure  or  to  marry ;  and  if,  in  tiie 
cases  last  supposed,  a  consequential  damage  to  the  personal  estate 
follows  from  the  injury  to  the  person,  that  may  be  so  dependent 
upon  and  inseparable  from  the  personal  injury  which  is  the  primary 
cause  of  action,  that  no  right  to  maintain  a  separate  action  in 
respect  of  such  consequential  damage  will  pass  to  the  assignee  of  a 
bankrupt "  («).  Accordingly  a  right  of  action  for  the  negligence 
of  a  solicitor  in  allowing  his  client  to  be  detained  in  execution,  and 
for  the  trouble  and  expense  of  obtaining  his  release,  was  held  not  to 
pass  to  the  assignee  in  bankruptcy ;  as  being  a  personal  wrong  not- 
withstanding the  pecuniary  loss  (J).  But  if  the  cause  of  action  pri- 
marily affects  the  estate  of  the  bankrupt  it  passes  to  the  trustee, 
though  special  damage  of  a  personal  kind  may  also  accrue  which  the 
trustee  would  not  be  entitled  to  claim ;  as  a  right  of  action  against 
a  solicitor  for  fraudulently  selling  the  property  of  his  client  at  an 
inadequate  price,  with  the  special  consequence  to  the  client  of 
becoming  bankrupt  (c). 
Actions  com-  An  action  commenced  before  bankruptcy  does  not  become  abated 
b^ffu  tCT^'*  ^y  reason  of  the  bankruptcy,  "  if  the  cause  of  action  continue." 


(/)  Beekham  v.  Drake^  2  H.  L.  C.  679 ; 
9  E.  R.  1213 ;  Emden  v.  CarUy  17  0.  D. 
768;  61  L.  J.  0.  41. 

(u)  Sect.  60  (5).  See  Siantonv,  Collier, 
supra. 

(x)  Aahdown  t.  Ingamells,  6  Ex.  D. 
280 ;  60  L.  J.  Ex.  109. 

(y)  Leeming  t.  Murray,  13  C.  D.  123  ; 
48  li.  J,  C.  737. 

(s)  Seear  v.  Lawton,  16  C.  D.  426 ;  60 
L.  J.  C.  139 ;  Quy  t.  Churchill,  40  C.  D. 


481 ;  68  L.  J.  0.  346. 

(a)  Fer  cur,  Draks  y.  Beckham,  11 
M.  &  W.  319 ;  affirmed  nom.  Beckham  r. 
Drake^  supra;  Rogers  v.  Spence,  U 
01.  &  F.  700  ;  8  E.  R.  1686. 

(b)  JFethereUy.  Julius,  10  0.  B.  267; 
19  L.  J.  C.  P.  367.  See  Ross  v.  BuektU, 
(1901)  2  K.  B.  449 ;  70  L.  J.  K.  B.  736. 

(c)  Stanton  v.  ColUtr,  3  E.  &  B.  274; 
23  L.  J.  Q.  B.  116 ;  Mwgan  t.  SU^ 
L.  R.  7  Q.  B.  611 ;  41  L.  J.  Q.  B.  260. 
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And  if  theoontinuing  cause  of  action  becomes  vested  in  the  trustee, 
an  order  may  be  obtained  that  the  proceedings  shall  be  carried  on 
by  the  trustee  as  plaintiff ;  and  if  he  refuses  to  take  such  proceedings 
the  action  may  be  stayed  (a?).  The  bankrupt  during  the  bank- 
ruptcy cannot  continue  or  maintain  any  action  or  proceeding  in 
respect  of  any  matter  which  has  become  vested  in  the  trustee  (e). 
The  trustee  by  refusing  to  continue  the  action  commenced  by  the 
bankrupt  is  not  barred  from  bringing  an  action  in  his  own  right 
as  trustee  for  the  same  cause  (/).  But  the  trustee  having  refused 
to  continue  the  action,  which  was  thereupon  stayed,  the  bankrupt 
after  his  discharge  and  having  taken  an  assignment  of  the  assets 
from  the  ti*ustee,  was  held  to  be  barred  from  removing  the  stay  of 
proceedings  and  continuing  the  action  (^). 


Ohap.  VI. 


The  effect  of  bankruptcy  is  "  to  vest  in  the  assignees  every  bene-  Executory 
flcial  matter  belonging  to  the  bankrupt's  estate,  and,  amongst  the  t^nfc^^ 
rest,  the  right  of  enforcing  unexecuted  contracts  by  which  benefit . 
may  accrue  to  that  estate,  and  such  as  may  be  performed  on  the 
part  of  the  bankrupt  by  the  assignees:  such,  in  short,  as  would 
pass  as  part  of  his  personal  estate  to  his  executors  if  he  had  died, 
which  would  not  include  that  description  of  contract  where  the 
personal  skill  or  conduct  of  the  bankrupt  would  form  a  material 
part  of  the  consideration."     The  trustee  in  bankruptcy,  as  assignee 
of  the  contract,  by  performing  all  the  conditions  of  such  contracts 
in  the  place  of  the  bankrupt  becomes  entitled  to  payment  or  per- 
formance, or  damages  for  non-performance,  for  the  benefit  of  the 
creditors  (A) ;  as  a  contract  for  the  sale  and  delivery  of  goods  to 
the  bankrupt,  which  the  trustee  may  elect  to  perform  by  paying  the 
price  and  accepting  delivery,  as  being  beneficial  to  the  creditors  (t).  gale  of  goods. 
But  if  the  sale  is  for  delivery  upon  credit  the  bankruptcy  or  insol- 
vency of  the  buyer  has  the  effect,  without  rescinding  the  sale,  of 
justifying  the  seller  in  refusing  any  delivery  until  payment  of  the 


(rf)  Ord.  XVII.  rr.  1,  4 ;  Jaekton  t. 
N,  K  Ry.,  6  C.  D.  844  ;  46  L.  J.  0. 
723  ;  Eldridge  v.  Burgnt,  7  0.  D.  411 ; 
47  L.  J.  O.  342.  See  Whitehead  v. 
Eughea^  2  Or.  &  M.  318 ;  Bankruptcy 
Act,  1883,  as.  113,  114. 

{e)  Motion  t.  Moojen,  L.  R.  14  Eq. 
202  ;  41  L.  J.  G.  596 ;  Ex  p.  Carter,  2 
G.  D.  806 ;  45  L.  J.  G.  145.  See  VaU 
T.  Oppert^  5  G.  D.  969. 

(/)  Bennett  t.  Gamjee,  2  Ex.  D.  11 ; 
46  L.  J.  Ex.  204. 


(g)  SeligY.  Lion,  (1891)  1  Q.  B.  613; 
60  L.  J.  Q.  B.  403. 

(A)  Parke,  B.,  Gibton  t.  Carruthere,  8 
M.  &  W.  333  ;  11  L.  J.  Ex.  138 ;  per 
eur.  Boorman  v.  iVa«A,  9  B.  &  G.  152. 
See  Ex  p,  Tondeur,  L.  B.  5  Eq.  160 ;  37 
L.  J.  Eq.  121. 

'  (i)  Gibton  V.  Carruthers,  tupra ;  Ex  p, 
HaUiday,  2  D.  J.  &  S.  312.  See 
Lawrence  v,  Enowlee,  6  Bixur.  N.  G.  899  : 
8  L.  J.  G.  P.  721, 
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PabtVI.  price  (k).  So  in  the  case  of  specific  goods  sold  to  the  hanknipton 
credit,  though  the  right  of  property  vests  in  the  trustee  before 
delivery,  and  the  goods  are  at  his  risk,  yet  he  cannot  daim  the 
possession  without  paying  the  price  (/).  And  if  the  seller  haa 
delivered  the  goods  to  a  carrier  on  behalf  of  the  buyer,  he  retaiM 
the  right  to  stop  them  hi  transitu  and  to  recover  the  possession 
at  any  time  before  they  have  been  finally  delivered  into  the 
possession  of  the  buyer  or  of  his  agent  to  hold  them  (m).  In 
the  case  of  the  buyer  mortgaging  or  re-selling  the  goods  during 
the  transit,  the  unpaid  seller  may  still  claim  the  right  of  stop- 
page as  against  any  surplus  value  or  unpaid  price  accruing  to 
Sab  of  land,  the  insolvent  (n). — ^Upon  the  same  principle  where  the  bank- 
rupt has  contracted  to  purchase  land,  the  trustee  may  complete  the 
contract  for  the  benefit  of  the  creditors ;  and  where  the  bank- 
rupt has  contracted  to  sell  land,  the  trustee  takes  the  land  under 
the  bankruptcy  subject  to  the  equitable  title  of  the  purchaser  to 
have  a  conveyance  upon  payment  of  the  purchase-money  to  the 
trustee  (o).  So  where  the  bankrupt  has  contracted  for  a  lease  the 
trustee  may  sell  the  lease  for  the  benefit  of  the  estate ;  and  the 
purchaser  is  entitled  to  have  the  lease,  though  the  lessor  would  not 
be  compelled  to  grant  it  to  the  bankrupt  or  insolvent  lessee  (;>). 
And  a  covenant  or  condition  in  the  lease  or  agreement  against 
assignment  without  licence  does  not  apply  to  assignment  by  bank- 
ruptcy or  by  other  operation  of  law  (q). 

Contracts  in  which  the  personal  skill  or  conduct  of  the  bankrupt 
forms  a  material  part  of  the  consideration  do  not  pass  to  the 
trustee :  as  a  contract  of  partnership,  which  is  dissolved  by  the 
bankruptcy  of  one  of  the  partners ;  a  contract  between  an  author 
and  a  publisher  for  the  publication  of  a  literary  work,  involving  on 
both  sides  a  confidence  in  the  personal  qualities  of  the  parties  (r) ; 


Contracts 
relating  to 
the  person. 


(k)  Sale  of  Goods  Act,  1893,  s.  39; 
Ex  p.  Chalmers,  L.  R.  8  Ch.  289 ;  42 
T    J   B   37 

(QSaie  of  Gk>ods  Act,  1893,  s.  41; 
per  eur.  Bloxam  t.  Sanders,  4  B.  &  0. 
948 ;  MiUs  t.  Gorton,  2  C.  &  H.  504 ; 
3  L.  J.  0.  165 ;  Orice  v.  Richardson,  3 
Ap.  Ca.  319 ;  47  L.  J.  P.  0.  48. 

(m)  Sale  of  Goods  Act,  1893,  s.  43 ; 
Ex  p,  Rosevear  Clay  Co,,  11  CD.  660 ; 
48  L.  J.  B.  100 ;  Beihell  v.  Clarke,  20 
Q.  B.  D.  615;  67  L.  J.  Q.  B.  302; 
Brindley  y.  Cilgwyn  Co.,  66  L.  J.  Q.  B. 
67  ;  Lyons  v.  JkofHutig,  16  Ap.  Ca.  391 ; 
59  L.  J.  P.  C.  79. 

(»)  Bellamy  v.  Davey,   (1891)  3  Ch. 


640  ;  60  L.  J.  C.  778.    See  ante,  p.  852. 

(o)  Ex  p,  Rabbidge,  8  C.  D.  367 ;  ^ 
L.  J.  B.  16.  See  Whitbread  #  Co.  t. 
Wait,  (1901)  1  Ch.  911  ;  71  L.  J.  C. 
616. 

{p)  Brooke  y.  Eeicitt,  3  Ves.  266; 
Croabie  y.  Tooke,  1  M.  &  K.  431  ;  2  L.  J. 
C.  83 ;  Morgan  y.  Rhodes,  I  K.  &  K. 
436. 

[q)  TFeatherall  y.  Geering,  12  Ves.  504; 
Wadham  y.  Marlowe,  8  East,  314,  n. ; 
Doe  y.  Smith,  6  TaunL  795 ;  Re  Ri^ft 
(1901)  2  K.  B.  16  ;  70  L.  J.  K  B.  Ml. 
See  Doe  y.  Carter,  8  T.  B.  67. 

(r)  JPer  eur.  Gibson  y.  GtmUkers,  8  K< 
&  W.  333,  343  ;  11  L.  J.  Ex.  188. 
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a  oontraot  for  work  of  any  kind  requiring  personal  acts  and  qualifi-  Chap.  VL 
cations  on  the  part  of  the  contractor ;  but  if  the  work  is  completed 
by  the  bankrupt  on  behalf  of  the  estate,  or  if  completed  otherwise 
by  the  trustee  and  accepted  by  the  employer,  the  trustee  becomes 
entitled  to  recover  the  price  (s).  Under  a  contract  for  building  a 
ship  it  was  held  that  the  trustee  in  bankruptcy  of  the  builder  had 
the  option  of  completing  the  contract,  notwithstanding  a  clause  in 
the  contract  that  upon  bankruptcy  the  buyer  might  complete  with 
the  materials  provided  by  the  builder ;  because  upon  the  bank- 
ruptcy the  materials  vested  in  the  trustee  {t)> 

The  contracts  of  a  bankrupt  vest  in  the  trustee  upon  adjudica-  Disclaimer  of 
tion,  without  any  assignment  or  act  of  acceptance  (w).  Nor  is  it  ^^^^^^^ 
required  that  the  trustee  should  give  notice  to  the  other  contracting 
party  that  he  adopts  the  contract,  otherwise  than  by  offering  per- 
formance of  the  conditions  according  to  the  terms  (cr).  But  the 
trustee  may  disclaim  contracts  and  other  property  of  the  bankrupt 
in  manner  provided  in  the  Act.  By  sect.  55  (I),  "  Where  any 
part  of  the  property  of  the  bankrupt  consists  of  land  of  any  tenure 
burdened  with  onerous  covenants,  of  shares  or  stock  in  companies, 
of  unprofitable  contracts,  or  of  any  other  property  that  is  unsale- 
able by  reason  of  its  binding  the  possessor  thereof  to  the  perform- 
ance of  any  onerous  act  or  to  the  payment  of  any  sum  of  money, 
the  trustee,  notwithstanding  that  he  has  endeavoured  to  sell  or  has 
taken  possession  of  the  property,  or  exercised  any  act  of  ownership 
in  relation  thereto,  may  by  writing  signed  by  him,  at  any  time 
within  three  months  (altered  to  twelve  months  by  the  Bankruptcy 
Act,  1890,  s.  13)  after  the  first  appointment  of  the  trustee,  disckdm 
the  property  "  (y).  (2.)  "  The  disclaimer  shall  operate  to  determine, 
as  from  the  date  of  the  disclaimer,  the  rights  and  liabilities  of  the 
bankrupt  in  respect  of  the  property  disclaimed;  and  shall  also 
discharge  the  trustee  from  all  personal  liability  as  from  the 
date  when  the  property  vested  in  him ;  but  shall  not,  except 
80  far  as  is  necessary  for  the  purpose  of  releasing  the  bankrupt 
and  the  trustee  from  liability,  affect  the  rights  and  liabilities 


(*)   WhUmore  t.  Gilmour,  12  M.  &  W.  64.    See  TitterUm  r.  Cooper,  9  Q.  B.  D. 

810  ;  13  L.  J.  Ex.  201 ;  Knight  t.  Bur*  473  ;  61  L.  J.  Q.  B.  472, 

§€98,  33  L.  J.  0.  727.  (x)  Gibson  v.  CarrtUhers,  8  H.  &  Wi 

(0  -Ef  P'  Barter,  26  C.  D.  610;  63  821 ;  11  L.  J.  Ex.  138. 

L.  J.  C.  802.  (y)  See  Be  Clayton  and  Barclay,  (1896) 

(m)  Bankruptoy  Act,  1883,  M.  60  (6),  2  Ch.  212  ;  64  L.  J.  C.  616. 
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PabtVI.     oi  any  other  person"  (s).     (4.)  The  trustee  shall  not  be  entitled 
to  disclaim  when  an  application  in  writing  has  been  made  by 
any  person  interested  requiring  him  to  decide  whether  he  will 
disclaim  or  not,  and  he  has  for  twenty-eight  days  after  the  applica- 
tion or  for  such  extended  period  as  may  be  allowed   by  the 
court  neglected   to   give    notice  whether    he   disclaims    or   not; 
''and  in  the  case  of  a  contract,  if  the  trustee  does  not   within 
such  period  disclaim  the  contract,  he  shall  be  deemed  to  have 
adopted  it "  (a).     (5.)  The  court  may,  on  the  application  of  any 
person  entitled  or  subject  to  a  contract  made  with  the  bankrupt, 
make  an  order  rescinding  the  contract  on  such  terms  as  to  payment 
by  or  to  either  party  of  damages  for  the  non-performance  as  to  the 
court  may  seem  equitable,  and  the  damages  payable  to  any  such 
person  may  be  proved  as  a  debt  in  the  bankruptcy.       (7.)   **  Any 
person  injured  by  the  operation  of  a  disclaimer  under  this  section 
shall  be  deemed  to  be  a  creditor  of  the  bankrupt  to  the  extent  of 
the  injury,  and  may  accordingly  prove  the  same  as*  a  debt  under 
the  bankruptcy." 
Bisolaimer  of       By  sect.  55  (3),  "  A  bankrupt  shall  not  be  entitled  to  r?i«n1ftim  a 
lease  without  the  leave  of  the  court,  and  the  court  may  before  or 
on  granting  such  leave  impose  such  terms  as  a  condition  of  granting 
leave,  and  make  such  orders  with  respect  to  fixtures,  tenants'  im- 
provements, and  other  matters  arising  out  of  the  tenancy  as  the 
court  thinks  just "  (b).     (6.)  The  court  may  make  an  order  for 
vesting  disclaimed  property  in  any  person  entitled  thereto  on  such 
terms  as  the  court  thinks  just :  provided  that  where  the  disclaimed 
property  is  of  a  leasehold  nature  a  vesting  order  in  favour  of  any 
person  claiming  imder  the  bankrupt,  whether  as  imderlessee  or 
moi'tgagee  by  demise,  must  be  made  upon  the  terms  of  such  person 
being  subject  to  the  same  liabilities  and  obligations  as  the  banlkmpt 
was  subject  to  under  the   lease  (c).      The  trustee  as  statutory 
assignee  of  a  lease,  unless  he  disclaims,  is  personally  liable  for  the 
rent  accruing  due  after  his  appointment,  and  for  the  covenants,  to 
the  same  extent  as  an  assignee  by  conveyance  ;  but  the  rent  pre- 
viously accrued  due  must  be  distrained  for,  or  proved  as  a  debt  (</), 

(«)  See  Sntf/th  v.  Xorth,  L.  R,  7  Ex.  L.  J.  0.  184 ;  Se  Moser,  13  Q.  B,  D, 

242  ;  41  L.  J.  Ex.  103  ;  Stcusey  v.  Sill,  738. 

(1901)  1  K.  B.  660  ;  70  L.  J.  K.  B.  436 ;  {c)  See  Sx  p.  Hephum,  26  Q.  B.  D. 

£x  p.  Trustee,  (1901)  2  K.  B.  618  ;  70  686 ;  69  L.  J.  Q.  B.  664  ;  Exp.  Luptom^ 

L.  J.  K.  B.  784.  (1901)  2  K.  B.  628 ;  70  L.  J.  K.  B.  866 ; 

(a)  See   Ex  p.  Davit,  3  0.  D.  463 ;  and  see  Bankruptcy  Act,  1890,  s.  13. 

45  L.  J.  B.  137.  (rf)  Wihon  v.  Waliani,  6  Ex.  B.  156; 

{h)  See  Ex  p.  Amal,  24  0.  D.  26 ;  68  49  L.  J.  Ex.  437 ;  Tittert<m  t.  Cb^ser,  9 
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The  trustee  as  assignee  of  the  lease  may  get  rid  of  future  liability     Chap.  VI. 
without  disclaimer  by  assigning  it  to  another,  and  even  to  an 
insolvent  assignee  {e).     Disclaimer  of  a  lease  does  not  render  the 
trustee  a  trespasser  during  a  previous  occupation;    nor  can  any 
contract  be  implied  to  pay  for  such  occupation  (/). — Upon  dis-  Proof  by 
claimer  of  an  affreement  for  a  lease  the  lessor  is  entitled  to  prove  Jes«jf  ^orloaa 

o  /  by  disclaimer. 

for  the  difference  between  the  agreed  rent  and  the  rent  obtainable 
at  the  time  of  disclaimer  {g).  Upon  the  disclaimer  of  a  lease  for 
twenty- one  years,  which  was  determinable  by  the  lessee  at  the  end 
of  seven  years  upon  payment  of  the  rent  and  performance  of  the 
covenants,  the  lessor  was  held  entitled  to  prove  for  the  diminution 
of  rent  to  the  end  of  the  seven  years  together  with  the  value  of  the 
performance  of  the  covenants  (A).  In  the  case  of  a  lease  to  joint 
tenants  with  joint  and  several  covenants  to  pay  the  rent,  a  dis- 
claimer of  the  lease  in  the  bankruptcy  of  the  joint  lessees  entitles 
the  lessor  to  prove  against  the  separate  estate  of  each  lessee  (»). 
"Where  a  lease  has  been  assigned,  a  disclaimer  in  the  bankruptcy  of 
the  assignee  does  not  affect  the  rights  and  liabilities  of  the  original 
parties  (A*). 

By  sect.  44,  the  property  of  the  bankrupt  divisible  amongst  his  Goods  in 
creditors  comprises  (amongst  the  property  therein  specified),  "all  S^erehipof 
goods  being  at  the  commencement  of  the  bankruptcy  in  the  pos-  l>wikpupt. 
session,   order  or  disposition  of    the  bankrupt  in   his  trade  or 
business,  by  the  consent  and  permission  (/)  of  the  true  owner,  under 
such  circumstances  that  he  is  the  reputed  owner  thereof ;  provided 
that  things  in  action,  other  than  debts  due  or  growing  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business,  shall  not  be  deemed 
goods  within  the  meaning  of  this  section."     If  the  debtor  has  an 
interest  in  the  goods  the  reputed  ownership  clause  does  not  apply, 
as  in  the  case  of  the  possession  of  goods  by  an  ostensible  partner, 
although  with  the  consent  of  the  dormant  partner  (m).    So  of 


Q.  B.  D.  473  ;  61  L.  J.  Q.  B.  472  ; 
Ailoway  y.  Sie^fy  10  Q.  B.  D.  22  ;  52 
Xi.  J.  Q.  B.  38 ;  £xp,  MandUberg,  (1895) 
1  Q.  B.  844  ;  64  L.  J.  Q.  B.  454.  See 
mnte,  p.  736. 

(e)  Mopkint<m  t.  Lovertngy  11  Q.  B.  D. 
92 ;  52  L.  J.  Q.  B.  39L ;  ante,  p.  876. 

(/)  Loicrey  v.  Barker,  5  Ex.  D.  170 ; 
49  L.  J.  Ex.  433 ;  Gabriel  v.  Blanken- 
iiein,  13  Q.  B.  D.  684. 

{g)  Exp,  Zlifnvi  Coal  Co,,  L.  R.  7  Gh. 
28 ;  41  L.  J.  B.  5.    See  sub-s.  (7). 


(A)  Exp,  Blake,  11  C.  D.  672. 


i.  J. 


Ex  p,  Corbett,   14  0.  D.  122 ;  49 
L.  J.  B.  74. 

(A)  Smyth  V.  North,  L.  R  7  Ex.  242  ; 
41  L.  J.  Ex.  103. 

(t)  Re  Mills,  (1896)  2  Ch.  564 ;  64 
Li,  J.  G.  708. 

(m)  ColdwellY,  Gregory,  1  Price,  119; 
E^mlde  t.  Bowleg,  L.  R.  2  Q.  B.  474  ; 
36  L.  J.  Q.  B.  247.  See  G.  E,  By,  v. 
Turner,  L.  B.  8  Ch.  149 ;  42  L.  J.  0.  83. 


91!^ 


ASSIGNMENT  OP  CONTRACTS. 


Pabt  VI. 

ThiDgs  in 
action. 


Trade  debts. 


goods    obtained    by    fraud (w). — "Things    in    action"    in    the 
meaning  of    the  proviso   comprise  a  policy  of    life  assurance, 
which  had  been    mortgaged  by   the   bankrupt  (o)  ;    and  shares 
in  a  company  constituted  under  the  Companies  Clauses  Act,  of 
which  the  certificate  had  been  pledged  ( p)  ;  but  shares  in  a  com- 
pany after  deposit  of  the  certificate  with  an  assignee  or  mortgagee 
cease  to  be  in  the  order  and  disposition  of  the  registered  owner  (q). 
— "  Debts  due  or  growing  due  to  the  bankrupt  in  his  trade  or 
business  "  are  expressly  excepted  from  the  proviso  (r) ;  therefore  if 
the  bankrupt  has  assigned  such  debts  and  the  assignee  has  given 
no  notice  of  the  assignment  to  the  debtors  before  the  bankruptcy, 
they  remain  in  the  order  or  disposition  of  the  bankrupt  at  the  time 
of  the  bankruptcy  and  vest  in  the  trustee  by  force  of  the  statute  (s) ; 
but  if  such  notice  is  given  before  the  bankruptcy,  they  cease  to  be 
in  the  order  or  disposition  of  the  bankrupt  (t),  "  Things  in  aotion  " 
within  the  proviso  are  exempted  from  the  effect  of  reputed  owner- 
ship ;  and  the  trustee  in  bankruptcy  takes  only  such  interest  in 
them  as  the  bankrupt  has  at  the  time  of  the  bankruptcy,  and  there- 
fore cannot  gain  priority  over  a  prior  assignee  or  incumbrancer  by 
giving  notice  to  the  debtor  (ti).     But  it  seems  to  be  held  necessary 
for  the  trustee  to  give  notice  of  his  claim  in  order  to  maintain 
priority  over  subsequent  assignments  of  the  bankrupt  to  persons 
Reputation  of  not  having  notice  of  the  bankruptcy  (ar). — The  possession,  order,  or 
ownership.      disposition  of  the  bankrupt  must  be  under  circumstances  which 
create  a  reputed  ownership  as  a  matter  of  fact  (y).     No  such  repu- 
tation arises  as  to  goods  in  the  possession  of  a  recognised  factor  or 
agent  for  sale  or  purchase  (s) ;  or  as  to  a  ship  in  a  shipbuilder's 


(n)  Loadr,  Green,  16  M.  &  W.  216; 
16  L.  J.  Ex.  113.    See  ante,  p.  263. 

(o)  Exp,  Ibbeteoriy  8  C.  D.  619. 

(p)  Colonial  Bk.  v.  Whinney,  11  Ap. 
Ga.  426 ;  56  L.  J.  G.  43.  See  Ex  p, 
Barry,  L.  R.  17  Eq.  113  ;  43  L.  J.  B. 
18. 

{q)  Colonial  Bk,  t.  Whinney,  supra; 
Ex  p,  Nottingham  Bk,,  16  Q.  B.  D.  441 ; 
64  L.  J.  Q.  B.  601. 

(r)  See  Exp,  Kemp,  L.  R.  9  Ch.  383 ; 
43  L.  J.  B.  60. 

(»)  See  ante,  p.  831 ;  Webb'*  Policy,  36 
L.  J.  G.  341  ;  Cooke  v.  Hetnming,  L.  R. 
8  G.  P.  334  ;  37  L.  J.  G.  P.  179  ;  Exp, 
Caldwell,  L.  R.  13  Eq.  188  ;  41  L.  J.  B. 
55 ;  Ex  p.  Trustee,  (1898)  1  Q.  B.  787 ; 
67  L.  J.  Q.  B.  677  ;  Ex  p.  Official  Bee,, 
(1899)  1  Q.  B.  688  ;  68  L.  J.  Q.  B.  462. 


See  Butter  t.  Everett,  (1896)  2  Ch.  872; 
64  L.  J.  G.  846. 

(i)  Glover  v.  Moore,  39  L.  J.  C.  98. 
See  Ex  p.  Brett,  7  G.  D.  419 ;  47  L.  J, 
B.  38. 

(tt)  Ex  p,  Ibbetson,  8  G.  D.  619 ;  Gor- 
ringe  y.  Irwell  Works,  34  G.  D.  128  ;  66 
L.  J.  G.  85. 

{z)  Pahner  v.  Locke,  18  0.  D.  381 ;  51 
L.  J.  G.  124.     See  Be  BusuWs  I\>liey, 
L.  R.  16  Eq.  26 ;  Ex  p,  Babbidge,  8  C.  D«^ 
367  ;  48  L.  J.  B.  16. 

(y)  Ex  p,  IFatkina,  L.  R.  8  Gh.  620 ; 
42  L.  J.  B.  60  ;  Ex  p.  Lowering,  L.  R.  9 
Gh.  621 ;  43  L.  J.  B.  60  ;  Exp,  Brooke, 
23  G.  D.  261 ;  Exp.  Lovwing,  24  G.  D. 
31  ;  62  L.  J.  G.  961. 

(z)  Ex  p.  Bright,  10  G.  D.  566 ;  48 
L.  J.  B.  81 ;  Harris  Y.Ihman,  9Q.  B.  D. 
264  ;  51  L.  J.  B.  338. 
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yard  (a) ;  or  as  to  goods  which  by  recognised  customs  of  trade  are 
let  on  terms  of  hire  or  sale  (J). — ^The  rule  of  bankruptcy  affecting 
goods  in  possession  of  the  bankrupt  as  reputed  owner  does  not 
apply  under  the  Judicature  Act,  1875,  s.  10,  to  the  winding  up  of 
insolvent  companies  (c). 


Chap.  VI. 


"  Property  held  by  the  bankrupt  on  trust  for  any  other  person  "  Property  held 
is  not  divisible  amongst  his  creditors  and  does  not  vest  in  the  ^  ^  ®  * 
trustee  (d).  Therefore  debts  which  have  been  assigned  to  another 
before  bankruptcy  (except  trade  debts  which  remain  in  the  order 
or  disposition  of  the  bankrupt  as  reputed  owner)  do  not  pass  to  the 
trustee  (e).  Upon  this  principle  the  mortgagee  of  a  ship  which 
remains  in  the  possession  of  the  mortgagor  is  entitled  to  the  freight 
accruing  due  as  against  the  trustee  in  bankruptcy  of  the  mort- 
gagor ;  the  mortgage  operating  as  an  assignment  of  the  freight  (/). 
Debts  which  axe  assigned  in  part  only,  or  which  are  assigned  as 
security  only,  and  are  chargeable  at  the  time  of  adjudication  with 
a  sum  less  than  the  debt,  leaving  in  either  case  a  surplus 
available  for  the  creditors,  pass  to  the  trustee;  who  takes  the 
debt,  subject  to  accc^unting  to  the  assignee  for  the  amount  of  his 
share  or  charge  (g).  So  where  the  claims  arising  upon  a  contract 
are  severable  and  assignable  separately,  the  trustee  takes  those  only 
of  which  the  bankrupt  retains  the  beneficial  interest :  as  in  the 
case  of  a  covenant  to  pay  an  annuity  of  which  the  bankrupt  has 
assigned  one  or  more  of  the  annual  payments;  and  in  the  case  of  a 
policy  of  insurance  on  goods  with  a  stipulation  for  return  of 
premium  .in  certain  events,  the  bankrupt  having  assigned  the  goods 
with  the  benefit  of  the  insurance,  it  was  held  that  the  claim  to 
return  of  premium  only  passed  to  the  trustee  (h). 

Property  held  by  an  agent  for  the  purposes  of  his  principal  is  in  Money  held 
general  in  the  position  of  trust  property ;  but  there  is  a  distinction  agent.  ^ 
as  to  money  arising  from  the  kind  of  agency :  a  clerk  or  servant  em- 


(a)  Holdenmt  t.  BanUn,  2  D.  F.  &  J. 
268  ;  29  L.  J.  C.  753  ;  MeBain  t.  Wal- 
laee,  6  Ap.  Ca.  688. 

{b)  Crawc<mr  v.  SalUr,  18  C.  D.  80 ; 
51  L.  J.  C.  496 ;  Harrit  v.  Trufnan^  9 
Q.  B.  D.  264  ;  51  L.  J.  Q.  B.  338; 
Ex  p.  Tur^uand,  14  Q.  B.  D.  636 ;  54 
li.  J.  Q.  B.  242 ;  Letnan  v.  Yorkshire 
Wmgon  Go,,  60  L.  J.  C.  293. 

(c)  Oorringe  t.  Irwell  Works,  34  C.  D. 
128  ;  66  L.  J.  C.  86. 

L. 


(d)  Baiiloniptcy  Act,  1883,  s.  44. 

{e)  Exp,  Brett,  7  C.  D.  419 ;  47  L.  J. 
B.  38.    See  ante,  pp.  833,  912. 

(/)  Busden  v.  Pope,  L.  B.  3  Ex.  269 ; 
37  L.  J.  Ex.  137. 

ig)  Per  cur,  Carvalho  y.  Bum,  4  B.  & 
Ad.  393 ;  Parke,  B.,  Pamham  v.  Hurst, 
S  Til,  &  W.  743 ;  10  L.  J.  Ex.  436 ; 
Bangerfield  v.  Thomw,  9  A.  &  E.  292. 

(A)  Boddington  y.  CasteUi,  1  £.  &  B. 
879  ;  23  L.  J.  Q.  B.  31. 
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ASSIGNMENT  OF  CONTBACTS. 


PaotVI. 


Goods  in 
possession  of 
agent. 


ployed  to  receive  money  is  bound  to  retain  it  in  specie  and  deliver 
it  to  his  employer,  whose  property  it  is  during  the  possession  of  the 
agent ;  and  there  is  no  property  in  the  agent  which  can  vest  in  the 
trustee.  But  a  solicitor,  or  a  banker,  or  a  commercial  agent  in 
general,  who  receives  moijiey  in  the  ordinary  course  of  business  for 
a  client  or  customer,  is  not  bound  to  retain  it  and  deliver  it  in  specie^ 
and  is  accountable  for  it  only  as  a  debt ;  which  is  provable  in  his 
bankruptcy,  the  money  received  becoming  part  of  the  assets  which 
vest  in  the  trustee  {i).  If  a  factor,  having  sold  goods  for  his 
principal  and  received  the  price,  becomes  bankrupt,  the  principal 
can  only  prove  for  the  money  received  as  a  debt,  unless  the  money 
has  been  kept  separate  or  can  be  followed  and  identified ;  if  the 
factor  having  sold  the  goods  becomes  bankrupt  before  payment, 
and  the  price  is  paid  to  his  trustee,  the  principal  may  recover  the 
amount  in  full  as  money  received  to  his  use ;  and  so  if  the  price 
was  paid  to  the  factor  in  bills  falling  due  after  the  bankruptcy  on 
which  the  trustee  receives,  pajonent  {k). 

If  goods,  money,  or  other  property  intrusted  to  an  agent  for 
purposes  of  his  principal  remain  in  specie  in  his  possession  at  the 
time  of  his  bankruptcy,  they  are  subject  to  the  trust  for  the 
principal  and  do  not  pass  to  his  trustee ;  and  if  the  agent  has  con- 
verted the  property,  as  goods  into  money,  or  money  into  goods,  Or 
mixed  it  with  his  own  property,  the  proceeds  remaining  in  his  pos- 
session are  held  on  trust  for  the  principal  and  do  not  pass  to  the 
trustee  {I), 


After- 
aoqnired 
contracts  of 
bankrupt. 


The  property  of  the  bankrupt  which  vests  in  the  trustee  for 
division  among  creditors  comprises  ''  all  such  property  as  may  be 
acquired  by  or  devolve  on  him  before  his  discharge  "  (w),  including 
the  benefit  of  contracts  and  debts  accruing  to  him  pending  the 
bankruptcy :  as  a  judgment  recovered  by  the  bankrupt  (n) ;  a 
debt  for  work  done  and  goods  supplied  by  him  {o) ;  a  debt  for 
money  paid  by  him  without  consideration  so  as  to  be  chargeable 


(•)  See  ante,  p.  688 ;  Blaokbnm,  J., 
Brid^ei  v.  Garrett,  L.  R.  6  C.  P.  466 ; 
39  L.  J.  0.  P.  261. 

{k)  Seott  T.  Surman,  WiUes,  400.  See 
Exp,  Diekin,  8  0.  D.  377 ;  48  L.  J.  B. 
36 ;  Jessel,  M.  B.,  Re  HalUtt,  13  0.  D. 
716  ;  49  L.  J.  C.  416. 

(J)  Taylor  v.  Plumer,  8  H.  &  S.  662 ; 
Ex  p.  Cooke,  4  0.  D.  123  ;  46  L.  J.  B. 
62 ;  Oibert  y.  Gonard^  64  L.   J.  0.  439. 


See  Exp,  Dale,  11  C.  D.  772;  48  L.  J. 
C.  600;  Be  EaUeWt  Eetate,  supra; 
Ex  p,  Blane,  (1894)  2  Q.  B.  237 ;  63 
L.  J.  Q.  B.  673. 

(m)  See  ante,  p.  904. 

(«)  Ex  p.   Carter,  2  0.  D.  806  :   46 
L.  J.  B.  146. 

(o)   Whitmore  v.  Gilmour,  12  M.  &  W. 
808  ;  13  L.  J.  Ex.  201. 


ASSIGNMENT  IN  BANKRUPTCY. 
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as  money  received  for  his  use  (p) ;   a  promissory  note  made  to     Chap.  VI. 


the    bankrupt,   and    money  lent    by  him  (q), — But    as    to    all  intervention 

such  after-acquired  rights  of  the  bankrupt,  except  so  far  as  they  ®*  *r»i3te«- 

consist  of  land  of  freehold  tenure,  the  trustee  must  intervene  to 

claim  the  benefit  by  giving  notice  of  his  claim  to  the  debtor  or 

party  liable ;  otherwise  the  bankrupt  may  confer  a  good  title  upon 

an  assignee  who  knows  of  his  assignor's  bankruptcy  and  that  the 

trustee  is  ignorant  of  the  property  or  right  (r).     Accordingly  a 

bankrupt  may  sue  upon  a  bill  of  exchange  indorsed  to  him  (s) ; 

and  a  bankrupt  may  indorse  a  bill  or  note,  if  the  trustee  does  not 

claim  it  before  the  indorsement  (t).     And  payments  made  by  a 

bankrupt  for  rent,  or  for  goods  supplied,  or  for  services  rendered  (u) ; 

or  a  deposit  paid  on  a  contract  made  by  a  bankrupt  for  the  purchase 

of  land  are  valid  {x) .     The  rule  applies  in  the  case  of  the  assignment 

of  an  equitable  chose  in  action,  thus  forming  an  exception  to  the 

rule  that  rights  in  equity  are  regulated  by  priority  of  time(y). 

Notice  given  by  the  trustee  to  the  party  liable  vests  the  property 

in  the  trustee ;  and  if  the  bankrupt  has  commenced  an  action  for 

its  recovery,  the  trustee  may  intervene  and  he  will  be  added  as 

co-plaintiff  to  conduct  the  action  (2). 

Exception  is  made  of  the  earnings  of  a  bankrupt  by  his  per-  Peraonal 
sonal  labour,  so  far  as  may  be  necessary  for  the  maintenance  of  ba^^t? 
himself  and  family  (a).  But  the  profits  of  carrying  on  an  ordinary 
trade,  business,  or  profession  are  not  considered  as  personal  earnings 
within  the  exception :  as  in  the  case  of  a  furniture  broker  {b);  or 
of  a  painter  (c) ;  or  of  a  general  medical  practitioner  {d) ;  or  of  an 
architect  (e).  And  the  damages  awarded  to  a  bankrupt  for  wrong- 
ful dismissal  from  his  employment  are  not  within  the  exception  (/). 
— ^By  the  Bankruptcy  Act,  1883,  s.  63,  a  salary,  income,  or  pension  Income  or 


pension. 


(p)  Ex  p,  Wolverhampton  Bank^  14 
Q.  B.  D.  82. 

iq)  KiUhm  V.  BarUeh,  7  East,  63. 

(r)  Cohen  y.  Mitchell,  25  Q.  B.  D. 
262  ;  59  L.  J.  Q.  B.  411 ;  Re  New  Land 
Aes,  and  Gray,  (1892)  2  Ch.  138  ;  61 
L.  J.  C.  495 ;  Me  Clayton  and  Barclay, 
(1895)  2  Ch.  212;  64  L.  J.  C.  615; 
Munt  V.  Fripp,  (1898)  1  Ch.  676;  67 
L.  J.  C.  377. 

(»)  Herbert  t.  Sayer,  5  Q.  B.  966  ;  13 
L.  J.  Q.  B.  209. 

U)  Drayton  v.  DaU,  2  B.  &  C.  293. 

\u)  Exp.  Ihwhurst,  L.  R.  7  Ch.  186  ;  41 
L.  J.  B.  18 ;  Be  Sinclair,  15  Q.  B.  D.  616. 

{x)  Collins  Y.  Stimeon,  11  Q.  B.  D. 
142  ;  52  L.  J.  Q.  B.  440. 


t 


(y)  Sunt  V.  Frippf  supra, 

(«)  Kitchen  v.  Bartsch,  7  East,  53 ; 
Ex  p.  Carter,  2  C.  D.  806 ;  45  L.  J.  B. 
145  ;  Emden  v.  Carte,  17  C.  D.  768 ;  61 
L.  J.  C.  41.     See  Ord.  XVI.  r.  2. 

(a)  Be  Boberts,  (1900)  1  Q.  B.  122 ;  69 
L.  J.  Q.  B.  19. 

(*)  Crofton  V.  Poole,  1  B.  &  Ad. 
568. 

(<?)  Ex  p.  Banks,  4  C.  D.  689  ;  46 
L.  J,  B.  74. 

{d)  Elliot  y.  Clayton,  16  Q.  B.  681 ; 
20  L.  J.  Q.  B.  217. 

(e)  Emden  v.  Carte,  supra. 

If)  Wadling  t.  Oliphant,  1  Q.  B.  D. 
146;  46  L.  J.  C.  B.  173;  Emdeu  v. 
Carte,  supra. 
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ASSIGNMENT  OP  CONTEACTS, 


PiarVI. 


Employment 
of  bankrupt 
by  trustee. 


Second 
bankruptcy. 


of  a  bankrupt  may  be  made  payable  to  the  trustee  by  an  order  of 
the  court ;  but  no  such  order  can  be  made  as  to  the  prospective 
and  contingent  income  or  earnings  of  a  profession  or  business  {g)  4 
or  as  to  an  income  or  allowance  paid  to  him  voluntajily  (A). — By 
sect.  64,  the  trustee  may  appoint  the  bankrupt  himself  to  manage 
his  property  or  to  carry  on  his  trade  for  the  benefit  of  his  creditors ; 
and  he  may  make  an  allowance  to  the  bankrupt  out  of  his  property 
for  the  support  of  himself  and  family  or  in  consideration  of  his 
services  (*).  By  so  doing  the  trustee  is  estopped  from  claiming 
the  property  or  the  profits  of  the  business  as  against  creditors  who 
afterwards  deal  with  the  bankrupt  in  his  own  right  in  respect  of 
the  property  or  business  in  ignorance  of  the  circumstances  {k). 
But  if  the  bankrupt  deals  with  assets  of  the  bankruptcy  without 
any  authority  from  the  trustee,  and  without  his  knowledge,  the 
trustee  is  not  estopped  from  asserting  his  claim  against  a  purchaser 
or  mortgagee  from  the  bankrupt;  as  in  the  case  of  household 
furniture  left  in  the  use  of  the  bankrupt  (/). — In  the  case  of  a 
second  bankruptcy  of  an  undischarged  bankrupt  the  then  property 
of  the  bankrupt  vests  in  the  trustee  in  the  second  bankruptcy,  as 
against  all  persons  except  the  trustee  in  the  first  (m).  And  goods 
then  in  the  possession,  order,  or  disposition  of  the  bankrupt  by 
the  consent  of  the  trustee  of  the  first  bankruptcy  vest  absolutely 
in  the  trustee  in  the  second  bankruptcy  by  force  of  the  reputed 
ownership  (w). 


(ff)  Ex  p.  Benwell,  14  Q.  B.  D.  301 ; 
54  L.  J.  Q.  B.  63 ;  Ex  p.  Lloyd,  (1891) 
2  Q.  B.  231 ;  60  L.  J.  Q.  B.  761  ;  Exp. 
Shine,  (1892)  1  Q.  B.  522 ;  61 L.  J.  Q.  B. 
263.  See  Ex  p.  Official  Ree.,  (1891)  1 
Q.  B.  694  ;  60  L.  J.  Q.  B.  397. 

(A)  Ex  p.  Wicks,  17  C.  D.  70 ;  50 
L.  J.  C.  620  ;  Ex  p.  Webber,  18  Q.  B. 
Ill  ;  66  L.  J.  Q.  B.  209.  See  Ex  p. 
Ward,  (1897)  1  Q.  B.  266;  66  L.  J. 
Q.  B.  310. 

(i)  See  Colet  v.  Barrow,  4  Taunt.  764  ; 
Whitmore  v.  Gilniour,  12  M.  &  W.  808 ; 
13  L.  J.  Ex.  201. 

{k)  Engelbaek  v.  Nixon,  L.  K.  10  C.  P. 


646  ;  44  L.  J.  G.  P.  396 ;  Ex  p.  BoUand, 
9  C.  D.  312  ;  47  L.  J.  B.  74. 

(/)  Meggy  v.  Imperial  Disc,  Co.,  8 
Q.  B.  D.  711  ;  48  L.  J.  Q.  B.  64 ;  Exp. 
Ford,  1  0.  D.  621 ;  45  L.  J.  B.  96. 

(m)  Morgan  v.  Knight,  15  C.  B.  N.  S. 
669 ;  33  L.  J.  0.  P.  168  ;  Exp.  Wattcn^ 
12  C.  D.  380 ;  Ex  p.  Beardmore,  (1894) 
2  Q.  B.  393 ;  63  L.  J.  Q.  B.  806.  See 
Bird  V.  Philpott,  (1900)  1  Ch.  822 ;  69 
L.  J.  C.  487. 

(n)  Butler  v.  Hobson,  4  Bing.  N.  C. 
290;  7  L.  J.  C.  P.  148;  Meggy  ▼. 
Imperial  Disc.  Co.,  tupra.  See  ante, 
p.  911. 
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ABANDONMENT. 

of  contract,  561,  600. 
of  insured  ship,  455. 

ABATEMENT. 

plea  in,  abolished,  295. 
by  bankruptcy,  906. 

ABSTEACT  OF  TITLE, 
delivery  of,  590. 
time  for  delivery,  598. 

ACCEPTANCE. 

of  offer  of  contract,  13. 
conditional  or  qualified,  13. 
in  variance  of  offer,  14. 
by  a  third  party,  16. 
communication  of,  18. 

by  post  or  telegraph,  19,  20. 
revocation  of,  23. 
of  executed  consideration,  28. 
of  contract  under  seal,  86. 

of  goods  within  Sale  of  Goods  Act,  188,  266.    See  Frauds. 
of  bill,  337,  452,  842.    See  Bill  of  Exchange. 

ACCIDENT. 

completion  of  contract  prevented  by,  38. 
exceptions  of,  from  contract,  480. 
alteration  or  loss  of  instrument  by,  573,  580. 

ACCOMMODATION  BILL. 

indemnity  of  maimer  of,  45,  47.    See  Bill  of  Exchange. 

ACCOBD  AND  SATISFACTION, 
of  breach  of  contract,  621. 
of  contracts  under  seal,  621. 
consideration  of,  622. 
accord  without  satisfaction,  622. 
payment  in  satisfaction,  627.    See  Payment. 
by  new  contract,  623,  661. 
by  composition  with  creditors,  624. 
by  liability  of  third  party,  625. 

ACCOUNT. 

contract  to  account  on  demand,  452. 
payment  by  set-off  of  cross  items  in,  77,  630,  637. 
set-off  in,  with  agent,  339,  341,  645. 
appropriation  of  payments  in,  649. 
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ACCOUNT  STATED. 

debt  implied  from,  74,  75. 

of  future  debts,  77. 

of  cross  items,  77,  630,  649. 

consideration  of,  76. 

of  debt  imder  contract  within  Statute  of  Frauds,  76,  77,  201. 

of  debt  barred  by  Statute  of  Limitation,  76,  78. 

of  debt  under  unstamped  agreement,  76. 

oral,  or  written,  or  by  deed,  78. 

effect  of  bUl  or  note  as,  78. 

parties  to,  79. 

jurisdiction  to  re-open  or  falsify,  77. 

ACKNOWLEpQMENT  OP  DEBT, 
covenant  implied  from,  78,  663. 
of  debt  contracted  in  infancy,  376.    See  Ikfant, 
of  debt  barred  by  Statute  of  Limitation,  701.    See  LiMiTATioir. 

ACT  OF  GOD. 

impossibUity  caused  by,  480. 
excepted  from  contract,  480. 

ACT  OF  PAELLiMENT. 

remedy  given  by,  when  exclusive,  102. 
contracts  discharged  by,  497. 
contracts  illegal  by,  505. 

ACTION  PENDING. 

ground  for  staying  proceedings,  670. 
in  inferior  or  in  foreign  court,  670. 
pendency  of  appeal,  82. 

ADMINISTBATION  OP  ASSETS.    See  Assets. 
priority  of  debts  in,  97. 

allowance  of  debts  barred  by  Statute  of  Limitation,  699. 
set-off  in,  723. 

ADMINISTBATOE.    See  Executor. 

ADMISSION.    See  Accoukt  Stated  ;  Ackkowlbdgmekt. 
in  legal  proceedings,  estoppel  by,  668. 

ADULTEBY.    See  Mabbied  Woman. 

of  husband,  authority  of  wife  arising  on,  400. 
of  wife,  revokes  her  authority,  400. 

ADVEBTISEMENT. 

of  reward  for  information,  or  seryices,  10,  287,  436. 

AGENT. 

appointment  of,  308. 

for  contracts  under  seal,  309. 
agency  implied  from  conduct,  309. 

from  relation  of  parties,  wife,  servant,  &c.,  310. 
from  necessity,  310. 
ratification  of  assumed  agency,  311. 
extent  of  authority,  314. 

construction  of  written  authority,  314,  316. 

power  of  attorney,  314,  319. 
general  and  particular  authority,  314,  347. 
special  restrictions  of,  315. 

general  agents,  347.    See  Factor;  B&okeb;  Auctioneer, 
&c. 


INDEX. 

AGENT— conWnutfd. 

notice  of  authority,  345. 
execution  of  agency,  316,  319. 

joint  and  several  agency,  317. 

del6G;ation  of  agency,  320. 

employment  of  sub-agent,  320,  321. 

act  of  signing,  185,  320. 

signature  |>«r^o.,  316,  338,  770. 
revocation  of  agency,  322. 

authority  coupled  with  interest  irrevocable,  323. 

notice  of,  323. 

by  death,  24,  324. 

by  bankruptcy  of  principal,  325. 

daim  for  past  services  upon  revocation,  37. 
parties  to  oonixact  by  agent : — ^in  contracts  under  seal,  329. 

in  simple  contrsuDts,  330. 

prmcipal  presumptively  the  contracting  party,  330. 
principal  and  agent  both  contracting  pames,  331. 
agent  sole  contracting  party,  333. 
contract  for  foreign  prmcipal,  333. 
condition  for  cesser  of  liabilitnp-  of  agent,  334,  343. 
liability  and  right  of  undisclosed  principal,  335,  336. 

under  contracts  in  writing,  336. 

on  bills  of  exchange,  337. 
conditions  of  charpmg  undisclosed  principal,  339. 

principal  paymg  or  accounting  with  agent,  339. 
conditions  of  claim  of  undisclosed  principal,  340. 

debtor  paying  or  accounting  with  agent,  340,  341. 

notice  of  agency,  341. 
intervention  of  principal  discharges  liability  to  agent,  342. 

payment  to  or  set-oiGP  against  principal,  342,  343. 
principal  contracting  as  agent,  319,  343. 
agent  contracting  with  his  own  principal,  344. 
contract  by  agent  without  authority,  344. 

warranty  of  authority,  344. 

damages  recoverable  for  want  of  authority,  770. 
contract  obtained  by  fraud  of  a^nt,  251. 
contract  of  agent  in  fraud  of  prmcipal,  326. 
indemnity  of  agent,  30,  326,  770. 
liability  of,  to  render  account  of  agency,  452. 

to  account  for  profits  made  in  execution  of  agency,  326. 
customary  allowances  and  gratuities  to,  327. 

for  money  received,  71. 
payment  to  agent  and  by  agent,  644,  646. 
set-off  with  agent,  341,  645,  718. 
money  in  possession  of  bankrupt  agent,  913. 

paid  by,  30. 

AGISTMENT. 

of  cattle,  contract  for,  166. 

AGBEEMENT. 

nature  and  evidence  of,  2. 
simple  contracts  by,  7. 
contracts  indepenaent  of,  41. 
as  source  of  contract,  2. 

ALIEN. 

capacity  of,  to  contract,  371. 

enemy,  contract  of,  372.    See  Enemt. 
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ALLOTMENT  OF  SHARES. 

in  variance  with  application,  15. 
notice  of,  18. 
by  post,  20. 

ALTERATION  IN  WRITTEN  INSTRUMENT.    See  New  Agkbe- 

MENT. 

by  a  party,  by  a  stranger,  572. 

by  accident  or  mistake,  573. 

material  and  immaterial,  574. 

effect  of,  in  avoiding  contract,  575. 

effect  as  to  past  operation,  577. 

party  producing  instrument  required  to  explain,  578. 

mode  of  pleading,  578. 

made  by  consent  of  parties,  578. 

requiring  new  stamp,  578. 

in  correction  of  mistake,  579. 

before  contract  complete,  579. 

ALTERNATIVE  PROMISES, 
election  of  alternative,  474. 
notice  of  election,  475. 
impossibility  of  one  alternative,  501. 
damages  for  breach  of,  477,  742. 
covenant  to  give  by  deed  or  will,  502. 
promise  to  pay  money  in  default  of  performance,  476. 

AMBASSADOR. 

privilege  of,  and  of  his  officers,  371. 

AMBIGUITY. 

latent  and  patent,  140,  141,  217. 

ANIMALS. 

liability  of  carrier  of,  490. 
bailee  of,  495. 

ANNUITY. 

contract  to  pay,  within  Statute  of  Frauds,  169. 

time  essential  on  sale  of,  598. 

condition  of  annuitant  being  alive,  223,  483. 

misrepresentation  of  age,  223. 

discharge  of,  in  bankruptcy,  732. 

APOTHECARIES  ACT. 
qualification  under,  524. 

APPRENTICE. 

infant  bound  at),  381. 

covenants  of  master  and  parent  for,  381,  466. 

misconduct  of  apprentice,  466. 

discharge  by  illness  or  death,  467,  493. 

master  abandoning  trade,  466. 

apportionment  of  premium,  70. 

liability  for  enticing  away,  33. 

APPROPRIATION  OF  PAYMENTS.    See  Payment. 

ARBITRATION. 

reference  by  consent,  and  by  order  of  court,  671,  672. 
effect  of  award  in  concluding  parties,  672. 
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AEBITBATION— con^tnMcrf. 

effect  of  award  in  discharging  claim,  673. 

effect  of  agreement  to  refer,  673. 

arbitration  as  condition  precedent  to  claim,  674. 

remedies  upon  agreement  to  refer,  676. 

remedies  on  award,  678. 

specific  performance  of  reference,  and  of  award,  676,  678. 

reyocation  of  reference,  679. 

limitation  of  action  on  award,  681. 

AEBITRATOE. 

appointment  of,  by  party,  and  by  court,  678. 
excessive  charge  by,  61. 

AEOHITECT. 

contract  with,  for  plans,  conditional  on  approval,  447. 
building  contracts  subject  to  certificate  of,  449,  450. 

AEBIVAL. 

of  ship,  under  charter-party,  137. 
sale  of  goods  on,  462,  482. 

ASSAULT. 

compounding  indictment  for,  511. 

ASSETS.    See  Administration  ;  Exeotttob. 
real  and  personal,  97,  98. 
legal  and  equitable,  97,  901. 
exoneration  of  real  assets  by  personal,  99. 
execution  against  real  assets,  98,  107. 
right  of  creditor  to  follow,  900. 

ASSIGNMENT  OF  CONTRACTS. 

contracts  not  assignable  at  common  law,  823. 

exceptions  to  rule,  824,  841. 
assignment  in  equity,  824. 
assignment  under  the  Judicature  Act,  824. 
contracts  incapable  of,  826. 
foreign  contracts,  826. 

remedies  of  assignee,  specific  performance,  826,  827. 
voluntary  assignment  and  declaration  of  trust,  828. 
form  of  assignment,  830. 

order  upon  debtor  to  pay,  830,  839. 

notice  of,  to  debtor,  831—835. 

notice  to  agent,  or  co-debtor,  or  co-trustee,  834,  835. 

priority  of  successive  assignees,  832. 

assignee  subject  to  equities,  836 — 838. 
effect  of  equitable  assignment  at  law,  824. 
assignment  of  debt  by  new  agreement  of  parties,  888. 

contract  of  debtor  to  pay  assignee,  839. 
assignment  of  liability  for  debt,  840. 
assignment  on  trust  to  pay  creditors,  646. 
set-off  by  or  against  assignee  of  debt,  721. 

ASSIGNMENT  OF  LEASE.    See  Lease. 
covenant  a^^ainst  assignment,  153,  865. 

runs  with  the  tenn,  865. 

not  a  usual  covenant,  448. 

damages  for  breach  of,  768. 

discharged  in  bankruptcy,  and  by  assignment  in  law,  866. 
indemnity  of  assignor  by  assignee  of  lease,  44,  153,  877. 
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ATTESTATION. 

of  instrument,  88,  124. 
attesting  witness,  124. 

ATTOENEY.    See  Power  of;  Warilantof;  Sougitob. 

AUCTION.    See  Attctioneee. 
contract  of  sale  by,  9. 
revocation  of  bidding,  21. 

particulars  and  conditions  of  sale,  as  part  of  contract,  12,  120. 
oral  statements  made  at,  120. 
employment  of  pufEer,  241. 

sale  *'  without  reserve,"  or  with  reserved  bid,  21,  242. 
deterring  bidders,  242. 
opening  biddings  by  the  court,  242. 
mistake  in  bid£ng,  208,  220,  221. 
sale  by,  when  wil£in  Statute  of  Frauds,  173. 
presumptive  evidence  of  value,  280. 

AUCTIONEER. 

possession  and  authority  of,  354. 

lien  of,  355. 

agent  to  si^,  within  Statute  of  Frauds,  186,  355. 

authority  of  clerk  of,  to  sign,  186. 
revocation  of  authority  of,  322,  355. 
authority  of,  to  receive  payment,  354. 
receives  deposit  as  stakenolder,  72,  327,  355. 
payment  of  auction  duty  by,  30. 
liabilit;^  of,  for  selling  goods  of  third  party,  355. 
indemnity  of,  by  employer,  355. 

AVEBAGE.    See  Inbttkance. 
contribution  to  general,  50. 
adjustment  of,  50,  130,  137. 
lien  of  shipowner  for,  50. 
particular  average,  133,  137. 

AWARD.    See  Arbiteation. 


BAIL. 

indemnity  of,  within  Statute  of  Frauds,  160,  161. 

BAILEE.    See  Caeeiee  ;  Warehouseman',  &c. 
insurable  interest  of,  538. 
liability  of,  for  negligence,  491,  495. 
for  loss  of  thing  oailed,  496. 

BAILMENT. 

for  re-delivery  on  demand,  452,  696. 

wrongful  conversion  by  bailee,  696. 

implied  condition  of  continued  existence  of  subject,  495. 

damages  for  wrongful  detention,  751. 

setting  up  otjtia  tertii  by  bailee,  355. 

BANKER. 

liability  of,  for  money  deposited,  689,  782. 

limitation  for  claim  against,  689. 

liability  for  not  paying  customer's  cheque,  689. 

joint  account  with,  642. 

taking  bond  as  security  for  account,  662. 

loss  on  bank  notes  on  failure  of,  634,  635. 
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BANKER'S  CHEQUE. 

delivery  and  indorsement  of,  845. 

liability  of  banker  to  pay,  845. 

crossed,  and  non-negotiable,  846. 

forged  indorsement  of,  847. 

post-dated,  847. 

payment  made  by,  636,  645. 

time  for  presentment  of,  636,  845. 

loss  on,  by  failure  of  banker,  636,  845. 

payment  of,  by  banker  in  mistake,  64. 

money  paid  for  dishonoured,  68. 

reyocation  of,  by  death  of  drawer,  829,  846,  892. 

tender  by,  612. 

BANKRUPTCY. 

offer  of  contract  terminated  by,  25. 

as  a  ground  for  rescission,  619. 

of  buyer  or  seller,  204. 

discharge  of  debts  by,  and  by  composition,  729,  730. 

order  of  discharge,  730. 
debts  provable,  731. 

continent  liabilities  provable,  732. 

liabilities  incapable  of  estimation,  733. 

claims  for  unliauidated  damages,  734. 

debts  incurred  ty  wrong  or  fniud,  735. 

preferred  debts,  736. 

rent  accrued  and  accruing  due,  736,  910. 
bankruptcy  of  partner  or  co-debtor,  736. 

bankruptcy  of  principal  debtor  as  regards  surety,  305,  649,  737. 
discharge  of  foreign  debts,  737. 
effect  of  foreign  bankruptcy,  738. 
receiving  order,  and  property  vesting  in  trustee,  904. 

protected  transactions,  904. 

rights  of  action  of  bankrupt,  905. 

executory  contracts,  907. 

disclaimer  of  contracts  by  trustee,  908. 

disclaimer  of  lease,  910. 
goods  in  re})uted  ownership  of  bankrupt,  833,  912. 

things  in  action,  and  trade  debts,  912. 

transactions  protected  from  reputed  ownership,  912. 
property  held  in  trust,  913. 

debt  assigned  before  bankruptcy,  832,  913. 
after-acquired  contracts,  and  property  of  bankrupt,  914. 
earnings  of  personal  labour,  915. 
set-off  of  mutual  debts  and  credits  in,  724. 
effect  of,  in  breach  or  rescission  of  contract,  619,  907. 
agreements  in  fraud  of  bankruptcy  law,  512,  548. 
money  paid  in  fraudulent  preference,  548. 
rules  of,  applied  in  administration,  and  winding-up,  110,  724, 913. 

BAERISTEE. 

cannot  sue  for  fees,  29,  76. 

BENEFICE. 

sale  of  presentation,  509,  556. 
resignation  bond,  509. 
charge  of  profits  of,  509. 

BETTING.    See  Wager. 

deposit  with  betting-house  keeper,  531,  532. 
agent  for,  claim  and  liability  of,  for  bets,  554. 
by  infants,  377. 
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BEYOND  THE  SEAS.    See  Sea. 

BILLS  OP  EXCHANGE  AND  PEOMISSORY  NOTES, 
parties  to,  288,  337,  842. 

must  appear  on  the  bill,  337. 

bills  payable  to  bearer,  holder  of  office,  &c.,  288. 

bills  made  by  agent,  director^  secretary,  &c.,  338. 

signature  j>eT^o.,  316,  338. 

signing  blank  bill  or  note,  91. 

acceptance  supra  protest,  311. 

forged  and  unauthorised  signatures,  844. 
acceptance  and  indorsement  of,  842. 
contracts  of  drawer,  acceptor,  and  indorser,  452,  842. 
consideration  of,  5,  121,  426. 

accommodation  bill,  45,  454,  647. 

illegality  in,  426,  532,  555. 

bill  affected  with  fraud,  duress,  or  illegality,  426. 
foreign,  regulated  by  place  of  payment,  607. 
negotiation  of,  842. 

bill  payable  to  bearer  and  to  order,  288,  842. 

overdue  bill,  58,  596,  843. 

deliyery  without  indorsement,  843. 
holder  in  due  course,  and  rights  of,  844. 
time  of  pa3rment,  595. 

payable  on,  or  after  demand,  453,  595,  693. 

days  of  grace,  and  foreign  usances,  1.30. 
place  of  payment,  605. 

acceptance  payable  at  particular  place,  605. 

presentment  for  payment,  452. 
drawn  or  accepted  payable  upon  condition  or  contingenoy,  446. 
cannot  be  yaned  by  extrinsic  evidence,  122. 

written  and  oral  agreements  qualifying,  122. 
notice  of  indorsement,  452. 
notice  of  dishonour,  and  excuses  of,  454. 
discharge  of,  by  renunciation,  565,  654. 
payment  in  discharge,  or  in  purchase  of,  647. 

effect  of  receipt  indorsed,  638,  705. 
effect  of  alterations  in,  575,  635. 

alteration  requiring  new  stamp,  578. 

alteration  made  beiore  issue,  580. 
loss  of,  581,  635. 
limitation  of  action  on,  693. 
discharge  of,  in  bankruptcy,  734. 
interest  recoverable  on,  782. 

on  contract  to  give  bill,  783. 

BILL  OF  LADING. 

transfer  of  property,  and  contracts  of,  by  indorsement,  848. 
rights  and  nabilities  of  indorsee,  849. 
incorporating  conditions  of  charter-party,  117,  849,  850. 
indorsement  of,  as  security,  851. 
discharge  of,  by  delivery  of  the  goods,  851. 
liability  of  shipper  after  indorsement,  850. 
indorsement  '*  without  recourse,"  850. 
indorsement  of,  drawn  in  sets,  851. 
effect  of,  upon  lien,  and  upon  stoppage  in  transitu^  852. 
effect  of,  in  estoppel,  852. 
exceptive  clause  in,  488. 
imphed  warranty  of  seaworthiness  in,  270. 
authority  of  master  of  ship  to  sign,  359. 
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BILL  OF  SALE. 

statement  of  consideratioii  in,  427. 
receipts  for  »)od8  sold  operating  as,  639. 
conditioned  for  payment  on  demand,  600. 

BILL  TAKEN  FOE  DEBT, 
in  conditional  payment,  632. 
in  absolute  payment,  633. 
as  collateral  security,  633. 
effect  of,  on  specialty  debt,  633. 

where  debtor  primanly,  and  where  secondarily  liable  on,  634, 
payment  by  bill  of  third  party,  634. 
payment  by  forged  or  void  bill,  635. 
loss  of,  and  alteration  of  bill  taken  in  payment,  635. 
payment  by  cheque,  636.    See  Banker's  Cheque. 

BLANK 

execution  of  deed  in,  89. 

transfer  of  shares  in,  90. 

signing  bill  or  note  in,  91 . 

alteration  of  instrument  by  filling  up,  580. 

BOAED  AND  LODGING. 

agreement  for,  not  within  Statute  of  Frauds,  164. 

BOND. 

single,  and  with  condition,  94. 

relief  against  penalty  in  money  bonds,  94,  772. 

payment  post  diem^  94,  628. 

tender  post  diem,  609. 

payment  into  court  to,  628. 
relief  on  bonds  with  conditions,  95. 

damages  restricted  to  breaches  assigned,  95,  773. 

judgment  as  security  for  future  breach,  773. 
damages  restricted  to  penalty,  773. 
specific  performance  of  condition,  96,  774. 
interest  recoverable  on,  783. 
limitation  of  action  on,  681. 

BOTTOMEY  BOND. 

authority  of  master  to  hypothecate  ship  and  cargo  by,  360. 
compulsory  payment  of,  oy  owner  of  cargo,  51. 

BOUGHT  AND  SOLD  NOTES.    See  Broker. 

BEEACH  OF  CONTEACT. 

by  promisor  disabling  himself  from  performance,  616. 

of  contract  of  sale  by  vendor  selling  to  third  party,  616. 

of  promise  to  marry  by  marrying  another,  616. 

of  employment  by  abandoning  business,  616. 
by  giving  notice  of  renouncing  contract,  617. 

acceptance  of  notice  as  breach,  617,  618. 

withdrawal  of  notice,  619. 

effect  of  notice  in  waiving  conditions  precedent,  619. 
continmng  breaches,  695,  746,  877. 
liability  for  inducing  person  to  break  a  contract,  292. 

BBIBEEY. 

illegal  contract  for,  607. 
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BEOEEB.    See  Agent. 

authority  of,  in  general,  and  By  usages  of  trade,  349,  350. 

to  sign  contract  witlim  Statute  of  Frauds,  186. 

cannot  delegate  agency,  320. 
contract  of,  by  bought  and  sold  notes,  176,  349. 

entry  in  c>ook  of,  176. 

variance  in  bought  and  sold  notes,  15,  176. 
authority  of,  to  receive  payment,  349. 
debt  for  money  paid  by,  30,  43. 
stock  and  share  broker,  351. 

bound  by  rules  of  Stock  Exchange,  43,  351. 
insurance  broker,  357. 

settlement  with  underwriter  by  usage  of  Lloyd's,  358,  645. 
indemnity  of,  30,  326. 

BUILDING. 

claim  for,  upon  land  of  another,  32. 

daim  for  incomplete  work  under  contract  for,  37. 

condition  of  architect's  certificate  of  sum  due,  450,  675. 

effect  of  mistake  in  quantities,  218. 

liability  of  builder  to  pay  for  quantities,  840. 

claim  lOT  extra  work  imder  contract  for,  120. 

penalties  for  delay,  771,  777. 

delay  caused  by  additions  and  alterations,  485,  496. 

set-off  of  penalties  from  price,  715. 
effect  of  buildmg  becoming  impossible,  486. 
parol  agreement  in  discharge  of  covenant  for,  568. 
leave  to  remove,  during  term,  568. 

building  lease  construed  divisibly  as  to  separate  houses,  459. 
specific  performance  of  covenants  for,  800. 
completion  of,  by  executor  of  deceased  contractor,  894. 
covenant  for,  running  with  land,  866. 
covenants  restrictive  of,  880. 

BYE  LAW. 

debt  for  penalties  under,  34,  103. 
limitation  of  action  for,  684. 
notice  of  bye  law  of  company,  421. 

GALLS.    SeeCoicPANY;  Shabes. 
debt  for,  103. 
must  be  paid  in  cash,  637. 
limitation  of  action  for,  684. 
set-off  of,  with  company  and  in  winding-up,  726,  727. 

CANCELLATION. 

of  deed,  effect  on  past  operation,  577.    See  AlLTERATion. 

GABEIEB  OF  GOODS.    See  Bill  of  Ladiko  ;  Chabtbe-pabty. 
liability  of,  by  custom,  132. 
as  insurer  of  goods  carried,  489. 

exceptions  to  insurance  of,  490. 

carria^  at  owner's  risk,  490. 

exceptive  conditions  under  Railway  Traffic  Act,  490. 
duty  to  deliver  within  reasonable  time,  595. 

at  place  of  destination,  606. 
liability  of,  as  warehouseman  after  carriage  completed,  496. 
liability  of,  for  negligence,  490,  496. 
damages  in  action  against,  760. 

effect  of  declaration  of  value,  760. 
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CAEEIEE  OF  GOODS— con^inu^d. 
excessive  charges  by,  61. 

consignee  presumptively  the  contracting  party  with,  331. 
receiving  goods  as  agent  of  buyer,  190,  204,  588. 
agency  of,  for  owner  of  goods  from  necessity,  310,  311,  360. 
insurable  interest  of,  in  goods  delivered  for  carriage,  538. 

OAERIEB  OP  PASSENQEES. 
liability  of,  491. 

for  passenger  travelling  **  at  his  own  risk,"  491. 
damages  for  not  carrying,  or  for  delay  in  carrying,  742,  745,  762. 
liability  of,  for  passenger's  luggage,  491. 
liabilily  of  passenger  for  carriage  of  luggage,  33. 

for  travelling  without  paying  fare,  34. 
CAVEAT  EMPTOR. 

application  of  maxim,  237,  261. 

CEETIFICATE. 

of  architect  or  engineer  of  sum  due  under  contract,  449,  450,  675. 
of  shares,  857.    See  Shares. 

OHAMPEETY. 

contracts  involving,  513.    See  Maintenance. 

assignment  of  right  of  litigation,  or  interest  in  suit,  514,  515. 

CHAETEE-PAETY.    See  Bill  of  Lading  ;  Freight. 

conditions  precedent  in : — ^as  to  readiness  of  ship,  463,  486,  607. 
as  to  position,  size,  and  description  of  ship,  464. 
as  to  seaworthiness,  139,  465. 

as  to  unloading  and  delivery  of  cargo  and  payment  of  freight, 
465,  487. 
stipulations  for  providing  and  loading  cargo,  486,  587. 
for  unloading  and  delivery,  487,  607. 
as  to  lay  days  and  demurrage,  486,  487,  771. 
as  to  freig^ht,  130,  465. 
incorporation  of,  in  bill  of  lading,  117,  849. 
condition  that  liability  of  charterer  shaU  cease  on  loading,  334, 

343. 
exceptions  in,  of  acts  of  Ghod,  480,  488. 

dangers  and  accidents  of  sea,  488,  501. 
collisions,  489. 

restraint  of  princes,  488,  500. 
war  and  embargo  on  shipping,  498,  499. 
deviation  from  voyage,  489. 
construction  of,  by  usage  of  port,  126,  130,  137. 
of  foreign  ship,  137,  361. 

CHATTELS.    See  Goods. 

specific  delivery  of,  757,  798. 
incomplete,  claim  for  work  done  on,  38. 

CHEQUE.    See  Banker. 

CHILD.    See  Infant. 

liability  of  parent  for  maintenance  of,  31. 

for  illegitimate  child,  436. 

agreements  for  maintenance  and  custody  of,  436,  542. 

agreements  controlling  religion  of,  543. 

CHOSE  IN  ACTION. 

assignment  of,  823.    See  Assignment. 

in  reputed  ownership  of  bankrupt,  911,  912.  . 
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CLUB. 

rights  and  liabilitieB  of  members,  368. 

COGNOVIT. 

to  confess  judgment,  and  defeasance  of,  105. 

COHABITATION. 

agency  presumed  from,  397.    See  Makried  Woman. 
imcit,  agreement  for,  540. 

consideration  paid  for,  540,  553,  555. 

COIN  OF  THE  REALM.    See  Tender. 

money  to  be  reckoned,  and  tendered  in,  528,  612. 

COLLATERAL  AGREEMENT. 

effect  of,  on  written  contract,  124, 126. 

on  bills  of  exchange  and  notes,  121. 
effect  of,  as  to  specific  performance,  127,  809. 

COMMENDATION, 

distinguished  from  warranty,  4. 
effect  of,  as  ground  of  fraud,  233. 

COMMISSION  AGENT, 
authority  of,  352. 

distinguished  from  seller  on  own  account,  352. 
taking  commission  from  both  parties,  327. 

COMPANY.    See  Corporation;  Shares;  Calls;  Director;  Pro- 
moter, &c. 
capacity  to  contract,  409. 
contracts  ultra  vires,  410.     See  Ultra  ViRES. 
borrowing  powers  of,  411. 
power  to  draw  or  accept  bills  or  notes,  413,  417. 
power  and  authority  of  directors,  419. 
contracts  of,  imder  common  seal,  413,  418. 
foreign  contracts  under  Companies  Seals  Act,  413. 
statutoiy  forms  of  contracts  oy,  417. 

notice  of  powers  and  constitution  of  company,  and  of  directors, 
420. 
of  proceedings  of  company,  420. 
ratification  of  unauthorised  contract  by,  421. 
liability  of,  for  contracts  of  promoters,  423. 
liability  for  fraud  of  directors,  252. 
set-off  by  and  against,  726. 
effect  of  notice  of  trusts  and  equities  given  to,  833. 

COMPOSITION  WITH  CREDITORS, 
parties  to  deed  of,  292. 
condition  of  all  creditors  signing,  126,  549. 

consideration  of,  in  each  creditor  releasing  his  debt,  435,  548,  624. 
discharge  of  debts  by,  absolute,  or  conditional  upon  payment,  549, 

624,  656. 
effect  of,  in  discharging  security  of  creditor,  549. 
in  fraud  of  creditors,  548. 
duty  of  debtor  to  disclose  property,  222,  548. 
preferential  payment  or  security  to  a  creditor,  549. 
apportioned  rateably  to  all  the  debts  of  a  creditor,  649. 
surety  entitled  to  benefit  of,  649. 

COMPOUNDING  OFFENCES. 

contracts  for,  public,  and  private,  510.    See  FSLONT. 
money  paid  for,  recoverable,  551. 
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CONCEALMENT. 

fraud  by,  236.     See  Disclosxtre  ;  Fraud. 

of  latent  defect  in  chattel  sold,  237. 

duty  of  disclosure  in  contracts  uherrimcefidei,  222,  266,  648. 


CONDITION. 

precedent  and  subBec[uent,  444. 

promises  conditional  upon  consent,  approval,  demand,  notice, 
&c.,  447,  448,  451,  453. 
construction  of  mutual  and  dependent  covenants,  456. 
performance  of  conditions  precedent,  467. 

effect  of  part  performance,  92,  456,  467. 

excuse  of  performance,  468. 

dispensation  or  waiver  of,  469,  619. 
contracts  determinable  by  condition  subsequent,  470. 

lease  determinable  by  notice,  471. 

condition  of  forfeiture,  471. 
contracts  of  sale  with  condition  to  rescind,  472,  473. 
service  determinable  by  notice,  473. 


CONDITIONS  OF  SALE.    See  Auction  ;  Sale  op  Land. 


CONSIDEEATION. 

in  edmple  contracts,  5,  425. 

in  bills  and  notes,  121,  426. 

in  guarantees,  179,  426. 

in  bills  of  sale,  427. 

in  contracts  under  seal,  96,  427. 
voluntary  bonds  and  covenants,  96,  427. 
voluntary  gifts  and  declarations  of  trust,  428. 
adequacy  of,  431,  813. 
nonunal,  432. 
matter  of,  defined,  429. 
must  move  from  promisee,  430. 
of  past  matter,  6,  430. 
of  natural  affection,  433. 
of  moral  obligation,  433. 
of  existing  legal  obligation  or  duty,  434,  436. 
of  forbearance  of  rights,  436. 
of  equitable  riehts,  437. 

of  doubtful  rignts,  and  of  staying  proceedings  in  action,  438. 
executed  and  executory,  5,  27,  430. 
contracts  arising  from  consideration  executed  upon  request,  29. 

from  acceptance  of  executed  consideration,  28,  31. 

from  consideration  obtained  by  wrong  or  fraud,  33. 
contracts  implied  upon  execution  of,  34,  200. 

upon  part  execution  of,  35. 
promise  implied  to  pay  value  of  executed  consideration,  40. 
executed  without  request,  32. 
consent  to  execution  of,  31. 
recovery  of  money  paid,  on  failure  of,  65,  68,  442. 

partial  failure  of,  69. 
apportionment  of,  70,  442,  555. 
effect  of  impossibility  in,  503. 
effect  of  iUegaHty  in,  97,  439,  441,  555. 
effect  of,  in  assessment  of  damages,  741. 
failure  of,  442. 

L.  3  o 
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CONSTEUOnON. 

of  contract  in  writing  belong  to  the  oouit,  142. 

contracts  partly  in  -writing,  143. 

in  foreign  language,  136. 
general  rules  of   construction: — according    to   ordinary   literal 
meaning,  145. 

accoraing  to  general  intention,  146. 

operative  words  restricted  by  recitaLs,  146. 

correction  of  obvious  mistake,  147,  215. 

rejection  of  false  description,  147. 

of  several  documents  forming  one  transaction,  148. 

of  general  words  with  restricted  meaning,  148. 

in  favour  of  validity,  149. 

against  party  using  the  words,  149. 

in  favour  of  liberty  of  the  promiser,  151. 

exceptions  construed  strictly,  151. 

according  to  law  of  place  of  performance,  607. 

of  place  of  contract,  607. 

of  mutual  covenants,  as  dependent  or  independent,  92,  456, 
466. 

CONTRA.OT. 

simple,  under  seal,  and  by  record,  1 ,  86,  104. 

arising  from  agreement.  8. 

express  and  implied,  and  implied  in  law,  7,  8,  41. 

CONTRACT  IN  WRITING.    See  Constrtjction. 
by  agreement  of  parties  and  by  statute,  113,  114. 
preliminary  negotiation  and  agreement,  12,  114. 
contained  m  several  writings,  116,  148,  176. 
part  writing  and  part  parol,  117,  143,  198. 
extrinsic  evidence  of  intention  not  admissible  to  vary,  119. 
extrinsic  evidence  admitted  to  prove  the  act  of  agreement,  123. 

conditions  of  signature,  125. 

collateral  agreements,  126. 

references  to  other  writings,  1 16,  176. 
extrinsic  evidence  of  usages  of  trade-in  addition  to  terms  of,  127. 

in  explanation  of  terms  of,  133. 
extrinsic  evidence  necesaory — to  identify  the  parties,  138. 

to  ascertain  the  subject,  138. 

to  explain  latent  ambiguity,  140,  217. 

to  prove  mistake,  fraud,  duress,  and  illegality,  141. 

CONTRACT  UNDER  SEAL.    See  Bond;  Covenaot;  Dekd. 
signing,  sealing  and  de^very  of,  87. 
delivery  as  escrow,  89,  125. 
acceptance,  and  disclaimer  of,  91. 
execution  by  one  party  only,  91. 
consideration  of,  96,  426,  427. 
priority  of,  abolished,  97. 
remedy  on,  against  heir  or  devisee,  98. 
discharge  or  variation  of,  by  subsequent  agreement,  568. 
limitation  of  action  on,  681.    See  Limitation. 

CONTRIBUTION. 

between  co-debtors  and  co-sureties,  46,  296. 
against  representative  of  deceased  co-surety,  47. 
insolvency  of  co-surety,  47. 
between  joint  wrongdoers,  48,  245. 
between  co-insurers  of  same  risk,  48,  536. 
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CONTEIBUTOEY. 

liability  of,  for  calls,  103,  296. 
set-off  by  or  against,  727. 

CONVEYANCE.    See  Sale  of  LAim. 
condition  precedent  to  payment,  458. 
prejMration  and  expenses  of,  459. 
rectification  of  misfaeike  in,  213. 

CONVICT. 

status  and  incapacity  of,  373. 
administration  of  property  of,  373. 

COEPORATION.    See  Company  ;  Dibectors. 
capacity  to  contract,  409. 

contracts  ultra  vires,  410. 
contracts  under  common  seal,  and  authority  to  afi&x,  413,  418. 
exceptions  to  rule  requiring  common  seal— ordinary  trade  con- 
tracts, 413. 

contracts  of  ordinary  necessity,  414. 

engagement  of  ordinary  agents  and  servants,  414. 

appomtment  of  attorney,  415. 
contracts  of,  arising  upon  executed  consideration,  415,  416. 

for  use  and  occupation  of  land,  415. 
contracts  implied  in  law  against,  416. 
effect  of  part  performance  of  contract  not  under  seal,  416. 
statutoiy  forms  of  contract  by,  417. 
actions  in  corporate  name,  and  by  members,  418. 
agents  of,  to  contract,  419. 

directors  of  company,  and  contracts  with  directors,  419. 

COSTS. 

debt  upon  jud^ent  or  order  for,  82. 

of  action  on  a  judgment,  106. 

when  recoTcrable  as  damages,  768. 

indemnity  against,  769. 

claim  of  solicitor  for,  523.    See  Soucitob. 

COUNTERCLAIM.    See  Set-off. 
under  Judicature  Act,  716. 
distinguished  from  set-off,  716. 
in  County  Court,  in  excess  of  jurisdiction,  667. 

COUNTY  COURT. 

local  jurisdiction  of,  in  actions  on  contract,  26. 
no  action  on  jud^ent  of.  80. 
no  action  in,  on  judgment  of  superior  court,  106. 
effect  of  judgment  of,  in  merger  and  estoppel,  669. 
abandonment  of  claim  in  excess  of  jurisdiction,  667. 

COVENANT.    See  Lease. 
binding  heirs,  98,  100,  859. 
constructive,  94,  151. 

implied  in  law,  and  under  Conveyancing  Act,  154. 
for  title,  implied  in  grant  or  demise,  154. 
dependent  and  independent,  92,  456,  811. 
joint  and  several,  295,  301. 
effect  of,  in  merger  of  debt,  661. 

COVENANT  NOT  TO  SUB. 
effect  of,  as  release,  656. 
for  limited  time,  657. 
effect  of,  as  to  co-debtor  or  co-creditor,  659. 

3o2 
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COVENANT  RUNNING  WITH  LAND. 

benefit  and  burden  of,  made  to  or  by  owner  of  land,  860,  861. 
in  leases,  runs  with  term  at  common  law,  861. 

runs  with  reversion  by  statute,  862. 

tenancies  not  under  seal,  863. 
what  covenants  run  with  land,  863,  868. 
covenants  collateral  to  land,  868. 
covenants  running  with  incorporeal  hereditaments,  869. 

with  reversion  by  estoppel,  869. 
covenants  relating  to  personal  chattels,  870. 
assignees  of  term  or  reversion,  entitled  or  liable  on,  871,  872. 

imderlessee,  871. 

heir  or  executor,  872,  873,  895. 

mortgagee  of  term  or  reversion,  871,  873. 

reversioner  under  power  of  leasing,  873. 

assignee  of  paxt  of  reversion,  or  of  term,  874,  875. 
liability  of  lessee,  and  of  lessor,  after  assignment,  876. 
duration  of  liability  of  assignee,  876. 
indemnity  of  assignor,  877. 
assi^ment  of  covenants  in  equity,  877. 
liability  of  purchaser  with  notice  of  covenant,  878. 

CREDIT. 

letters  of,  10,  287. 

debts  with  fixed,  and  indefinite,  609,  610,  694. 

of  a  person,  representation  as  to,  162,  320. 

CROPS. 

sale  of,  within  Statute  of  Frauds,  165,  172. 
claim  of  outgoing  tenant  for,  131. 

CUSTOM. 

contracts  subject  to  custom  of  trade,  127.    See  UsAQS. 
tenancy  subject  to  custom  of  oountiy,  131. 


DAMAGES. 

general  and  special,  740. 
general  measure  of,  741. 

presumption  against  wrongdoer  in  aasessing,  742. 
proximate  and  remote,  742. 
special,  within  contemplation  of  parties,  743,  761. 
^  effect  of  notice  of  special  circumstances,  744. 
for  injury  to  feelings,  745. 
for  personal  inconvenience,  745. 
for  prospective  loss,  745, 

assessment  of,  conclusive,  746. 
for  new  cause  of  action,  746. 
for  promisee  providing  against  breach,  747. 
miti^tion  of,  747. 
nominal,  749. 

for  detention  of  debt,  628,  750. 
on  contracts  for  sale,  or  delivery  of  goods,  752,  753,  757. 

measure  of,  by  market  price,  753,  755. 
for  breach  of  warranty,  757. 
for  default  or  delay  of  carrier,  760. 
on  contracts  for  sale  of  land,  762,  764. 

on  covenant  for  title,  quiet  enjoyment,  repair,  &c.,  765—768. 
for  costs  of  action,  and  unon  indemnity  against  costs,  768,  769. 

I'urisdiction  to  give  specific  performance  with,  795. 
Lquidated,  and  penalties,  771.    See  Liquidated  Daicaoss. 
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DATE. 

execution  of  deed  or  writing  presumed  at,  88,  602. 
extrinsic  evidence  of,  125. 
reference  to,  in  deed,  602. 
bill  payable  after,  595. 

DAY.    See  Time. 

fractions  of,  not  reckoned,  603. 

usances  as  to  days  of  grace  on  bills  and  notes,  130. 

DEATH. 

offer  of  contract  terminated  by,  24. 

agency  reyoked  by,  24,  324. 

assignment  of  contracts  to  executor  or  administrator,  887. 

rights  of  action  for  injuries  to  personal  and  real  estate,  889, 
890. 

debts  implied  from  wrongs,  890. 

bills  and  notes,  891. 

shares  in  company,  898. 

executory  contracts,  for  sale  of  goods,  and  of  land,  893,  894. 

covenants  running  with  land,  872,  89d. 
contracts  discharged  by  death — promises  to  marry,  492,  896. 

contracts  of  service,  492,  897. 

partnership,  493,  897. 
survivorship  of  joint  contracts,  296,  298. 
donatio  mortis  catisd,  829.    . 

DEBENTUEE  OF  COMPANY, 
power  of  issuing,  412. 

issued  without  borrowing  power,  in  payment  of  debts,  44,  412. 
construction  of,  as  charge  upon  property,  866. 
assignment  of,  837,  838,  856. 
payable  to  bearer,  856. 

DEBT. 

present,  future,  and  on  demand,  444,  451. 

with  fixed  and  indefinite  credit,  609,  610,  694. 

implied  in  law,  42. 

damages  for  detention  of,  628,  750. 

on  foreign  statute,  85. 

payable  out  of  special  fund,  445. 

DEED.    See  Contbact  undeb  Seal ;  Covenant;  Bond. 
execution  of,  signing,  sealing,  and  delivery  of,  87. 

attestation,  88,  124. 

delivery  as  escrow,  89,  125. 

condition  of  execution  by  other  parties,  126,  301. 
indenture  and  deed  poll,  92,  150,  293. 
execution  in  blank,  89,  580. 
effect  of  alteration,  or  loss  of,  572,  580. 
covenant  to  produce,  864. 

DELAY.    See  Time. 

where  time  is  of  essence  of  contract,  597. 
waived  by  continued  negotiation,  599. 
evidence  of  abandonment  of  contract,  561,  600. 
effect  of,  in  affirmance  of  voidable  contract,  255. 
ground  for  refusing  specific  performance,  600,  816. 
specific  performance  with  compensation  for,  815. 
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DEL  CEEDEEE  AGENT. 

guarantee  of,  not  within  Statute  of  Frauds,  161,  353. 

authority  and  liability  of,  353. 

insurance  broker  with  del  credere  commission,  358. 

DELIVERY  ORDER. 

on  agent  in  possession  of  goods,  194. 

DEMAND. 

promises  conditional  upon,  451. 

debt  payable  on,  451. 

bill  or  note  payable  on,  or  after,  452,  453. 

bond  payable  on,  452. 

warrant  of  attorney  for  money  on,  462. 

bailment  for  redelivery  on,  452,  696. 

of  rent,  as  condition  of  re-entry  for  default,  606 

DEMURRAGE.    See  Charter-party. 

stipulation  for,  in  charter-party,  487,  771. 
under  bill  of  lading,  849. 

DENTISTS  ACT. 

qualification  under,  524. 

DEPENDENT  COVENANTS.    See  Construction  ;  Covenant. 

DEPOSIT. 

on  sale  of  land,  and  lien  for,  66,  784. 

forfeiture  of,  67,  763,  779. 

interest  on,  784. 

received  by  solicitor,  73. 

received  by  auctioneer,  72,  354. 

on  shares,  66. 

with  stakeholder  for  wager,  531. 

with  betting-house  keeper,  531. 

of  deeds  on  equitable  mortgage,  165,  784. 

DIRECTORS.    See  Company. 
power  and  authority  of,  419. 
notice  of  power  of,  420. 
ratification  of  contracts  of,  421. 

Sower  of  qiwrum  to  act,  318. 
elegation  of  authority  by,  321. 
warranty  of  authority  by,  422. 
liability  of,  for  untrue  statement  in  prospectus,  245. 
contracts  of  company  obtained  by  fraud  of,  252. 
(contracts  of,  with  company,  284. 

liability  for  commission  or  profits  in  execution  of  office,  328,  420. 
fiduciary  position  of,  284. 

DISCLAIMER. 

of  contract  under  seal,  91. 

by  assignee  of  property  subject  to  covenants,  871. 

of  contracts,  by  trustee  of  bankrupt,  909. 

DISCLOSURE. 

duty  of,  in  contracts  uberrima!  fidei,  222,  266,  548. 

in  contracts  of  sale  of  goods,  and  of  land,  236,  238. 
of  latent  and  patent  defects,  237. 
of  defects  in  premises  let,  239. 
in  contracts  of  insurance,  266 — 273. 
in  contracts  of  guarantee,  274. 
non-disclosure  amounting  to  ^ud,  236. 
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DISHONOUE  OF  BILL.    See  Bill  of  Exohanob. 
notice  of,  454,  842. 
recoverjr  of  consideration  upon,  68. 
where  bill  given  in  payment  of  debt,  632. 

DISTRESS  FOE  EENT. 

money  paid  under,  for  rent  of  another,  51. 

by  underlessee  or  lodeer,  51. 
wrongful,  money  paid  under,  61. 
in  bankruptcy,  736. 

DIVIDEND  WAEEANT. 
assignment  of,  858. 

DIVISIBLE  CONTEAOT. 

consideration  apportionable  to  price,  70. 
where  considerauon  partly  void,  441. 

partly  illegal,  441,  5'55. 
where  promise  partly  illegal,  556. 

DrVOECE. 

effect  of,  on  contracts  and  property  of  wife,  395. 

DOMESTIC  SEEVANT. 

customary  contract  of,  36,  132,  474.    See  MASTER  AND  Sebyant. 

DONATIO  MOETIS  CAUSA. 

of  debt,  by  delivery  of  security,  829. 

DOUBTFUL  EIGHT. 

agreement  for  settling,  227. 

forbearance  of,  as  consideration  of  contract,  438. 

DOUBTFUL  TITLE. 

purchaser  not  compelled  to  take,  589,  814. 

DUEESS.    See  Inpltjenoe. 
contracts  induced  by,  276. 
money  obtained  by,  58,  278. 

of  the  person,  by  miprisonment,  and  by  threats,  276,  277. 
of  goods,  58,  277. 
by  or  against  third  party,  278,  279. 


EAENE8T. 

payment  of,  under  Statute  of  Frauds,  195. 

EAENINGS. 

of  bankrupt,  right  to,  915. 

ELECTION. 

between  alternative  promises,  474. 

notice  of,  when  necessary,  475. 

once  made,  irrevocable,  476. 
to  public  office,  corrupt  agreements  as  to,  507. 

ELEGIT. 

execution  for  judgment  debt  by,  107. 
effect  in  charging  land,  108. 

EMBLEMENTS. 

sale  of,  within  Statute  of  Frauds,  165,  172. 
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ENEMY. 

capacily  of,  to  contract,  372. 

suDJect  adhering  to,  373. 

prisoner  of  war,  373. 
illegal  trading  with,  528.    * 
insurance  of  ship  or  goods  of,  601,  528. 
insurance  of  ship  trading  witii,  528. 
acts  of,  excepted  from  liability  of  carrier,  489,  500. 
licence  to  trade  with,  529. 

EQUITABLE  EIGHTS. 

as  the  consideration  of  contracts,  437. 

equity  of  redemption,  an  interest  within  the  Statute  of  Frauds,  165. 

equitable  mortgage  not  within  the  statute,  165. 

equitable  assignment,  824.    See  Assiqi^ment. 

EEASUEE. 

effect  of,  in  avoiding  instrument,  572,  575.     See  Altsratiok. 
presumption  as  to  when  made,  578. 

ESCROW. 

delivery  of  deed  or  contract  as,  89,  125. 

ESTATE  AGENT. 

general  authority  of,  355. 

revocation  of  agency  before  completion,  36,  356. 

ESTOPPEL. 

by  representations  of  matters  of  fact,  3,  4. 

by  deed  under  seal,  101,  640. 

by  judgment,  83,  111,  666. 

effect  in,  of  res  judicata,  pleadings,  and  verdict,  667,  668. 

judgment  by  default,  667. 

by  assessment  of  damages,  667,  746. 

effect  of  judgment  of  imerior  or  of  foreign  court,  668,  669. 

effect  of  award,  672. 

must  be  pleaded,  668. 

reversion  by,  fed  by  accruing  interest,  869,  870. 

EVIDENCE. 

when  admissible  to  explain  writing,   123.     See   Contraot  in 

WRiTma. 
secondary,  of  lost  instrument,  143,  580. 
agreement  to  supply.,  for  purpose  of  litigation,  513. 
agreement,  of,  2. 

EXCEPTION. 

clauses  of,  in  charter-parties  and  bills  of  lading,  488,  500. 
construed  strictly,  151,  488. 

EXCHEQUER  BILLS, 
negotiable,  858. 

EXECUTED  CONSIDERATION.    See  Conbidbbation. 
contracts  arising^  upon,  28. 
promise  implied  from,  40. 
construction  of,  as  condition  precedent,  456. 

EXECUTION. 

of  deed,  87.    See  Deed. 

remedy  on  judgment  by,  106.    See  Judomeitt. 

title  to  goods  sold  in,  56,  261. 

against  married  woman,  388. 

money  wrongfully  levied  under,  60. 
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EXECUTOE. 

title  of,  and  transmiBsion  of  title,  887,  888. 

rights  and  liabilities  of,  on  contracts  of  deceased,  889. 

contracts  impliedly  extended  to,  without  naming,  889. 

for  injuries  to  person,  or  to  real  or  personal  estate,  889,  890. 

on  bills  and  notes,  891. 
indorsement  by,  892. 

on  continuing  guarantees,  893. 

on  executory  contracts,  893. 

on  contracts  for  sale  of  land,  894. 

on  covenants  running  with  land,  872,  895. 

for  rent  reserved  and  covenanted,  896. 

on  personal  contracts  discharged  by  death,  896.    See  Death. 

on  shares  in  company,  898. 
joint  executors,  888. 

payment  to  one  of,  643. 
contracts  made  bv,  898. 

carrying  on  business  of  testator,  899. 
promise  by,  to  pay  out  of  own  estate,  within  Statute  of  Frauds,  158. 
appointment  of  debtor  as,  900. 
retainer  by,  for  his  own  debt,  901. 
may  pay,  or  retain  debt  barred  by  limitation,  699. 
may  renew  liability  for  barred  debt,  713. 
preierence  by,  in  payment  of  debts,  900. 
priority  of  judgment  creditor  against,  110,  900. 
set-off  by  or  against,  722. 

EXPECTANT  HEIR. 

contracts  with,  279,  280. 

EXPERT. 

evidence  of,  to  decipher  writing,  134. 

EXTORTION. 

money  obtained  by,  58. 

EXTRA  WORK. 

beyond  the  contract,  claim  for,  120.    See  Bxtildino. 


FACTOR. 

general  authority  of,  to  sell  goods  and  to  receive  payment,  347, 

644. 
lien  of,  for  advances  and  account,  348. 
delegation  of  authority  by,  320. 
revocation  of  agency  of,  322. 
pledge  by,  under  Factors  Act,  348. 

FALSA  DEMONBTRATIO, 

rejection  of,  147.    See  Constbuction. 

FALSE  PRETENCES. 

debt  for  money  obtained  by,  54. 

property  in  goods  obtained  by,  and  restitution  of,  259,  260. 

FAMILY. 

settlements,  228. 

marriage  settlement  extending  to,  429,  440.    See  Sbttlemsnt. 

FEES  OF  OFFICE. 

wrongfuUv  obtained,  debt  for,  55. 
illeg^  ana  excessive,  extortion  of,  61. 


22  IKDEX. 

FELONY. 

debt  for  money  feloniously  stolen,  54. 

staying  proceedings  until  prosecution,  63. 
compounding  felony,  510. 
restitution  of  property  obtained  by,  57,  260. 

FIDUCIARY  RELATION. 

contracts  with  persons  standing  in,  283,  688. 
gifts  to  persons  in,  59,  283,  284. 
of  directors  and  promoters  of  company,  284,  688. 
duty  of  persons  m,  to  disclose  material  facts,  240. 

FIRE.    See  iNSURAircE. 

completion  of  contract  prevented  by,  38,  494. 

incidence  of  loss  by,  495. 

liability  of  tenant  for  repair,  and  rent,  after,  484,  485. 

FIXTURES. 

riff  lit  of  removal  of,  167. 

sale  of,  not  within  Statute  of  Frauds,  167,  172. 

debt  for  proceeds  of,  wrongfully  severed,  56. 

FORBEARANCE. 

of  rights,  as  consideration  for  promise,  436. 

of  pretended  rights,  where  no  cause  of  action,  437. 

of  disputed  and  doubtful  claims,  438. 

FOREIGN  BANKRUPTCY, 
effect  of,  738. 
effect  of  bankruptcy  on  foreign  debt,  737. 

FOREIGN  BILL. 

usances  for  payment  of,  130. 
interest  on,  791. 

FOREIGN  CONTRACT. 

jurisdiction  over,  136,  506. 
construction  of,  135,  607. 
specific  performance  of,  804. 
application  of  Statute  of  Frauds  to,  197. 
barred  by  Statutes  of  Limitation,  684. 
interest  on,  791. 
assignment  of,  826. 
ille^ity  in,  499,  506. 

FOREIGN  JUDGMENT, 
debt  impUed  on,  81. 

Irish,  Scotch,  and  colonial  judgments,  81. 
conclusive  effect  of,  83,  669. 
grounds  for  avoiding,  83. 
error  apparent  on,  85. 
limitation  of  action  on,  692. 
interest  on,  788. 

FOREIGN  LANGUAGE. 

interpretation  and  construction  of  contract  in,  135. 

FOREIGN  LAW. 

must  be  alleged  and  proved,  83,  135. 

evidence  of,  135. 

act  for  ascertainment  of,  135. 

application  of  law  of  place  of  contract,  136. 

of  place  of  performance,  607. 

of  place  of  proceedings  taken,  136,  197,  684. 
contracts  illegal  by,  499,  506,  558. 
of  limitation  of  actions,  684. 
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FOBEIGN  PEINOIPAL. 

contract  by  agent  for,  333. 

partner  buying  for  foreign  firm,  333. 

FOREIGN  SHIP. 

charterparty  of,  137,  361,  600. 
insurance  of,  501,  528,  534. 

FOEEIGN  STATE, 
contracts  with,  370.- 

privilege  of  ambassadors  and  ministers  of,  371. 
scrip  and  bonds  of,  858. 

FOEFEITUEE. 

of  deposit,  under  contract  of  sale,  67,  763,  779. 
conditions  of,  for  non-payment  of  rent,  &c.,  471,  606. 

for  breach  of  covenant  against  assignment,  866. 

relief  against,  809,  866. 

waiver  of,  by  acceptance  of  rent,  472. 
ground  for  refusmg  specific  performance,  809,  813. 

FOEGERY. 

recovery  of  money  paid  for  forged  bill,  cheque,  or  secuiity,  67. 

money  paid  in  discharge  oi,  68. 
payment  made  by  forged  bill,  635. 
raofication  of  forged  bill,  312,  511. 
payment  by  banker  to  forged  indorsement,  845,  847. 

FEAUD. 

as  ground  for  avoidance  of  contract,  229. 
by  misrepresentation  of  fact,  230. 

of  law,  230. 

of  private  rights,  231. 

of  legal  effect  of  deed,  231,  250. 

o£  intention,  motive,  or  opinion,  231 — 233. 
by  concealment,  236. 

non-disclosure  of  material  facts,  236. 
of  latent  defect  in  chattel  sold,  237. 
by  vendor  or  purchaser  of  real  estate,  238,  240. 
by  buyer,  of  his  solvency,  232,  241. 
in  contracts  uberrimcn  Jidei,  222,  266,  548. 
fraudulent  intention,  as  ground  for  avoiding  contract,  243. 

as  ground  for  maintaining  action,  244. 
misrepresentation  with  knowledge  or  in  ignorance  of  the  truth,  243. 

in  belief  of  its  truth,  244. 

in  forgetfulness  of  the  truth,  245. 
representation  becoming  true,  or  false  by  change  of  facts,  245,  246. 
materiality  of  represen&tion  in  inducing  contract,  246. 

misrepresentation  to  person  having  Knowledge  of  fact,  248. 
constructive  knowledge,  250. 
misrepresentations  by  agent,  inducing  contract,  251. 

by  third  party,  253. 
election  to  avoid  contract  induced  by,  253. 

affirmance  of  contract,  254. 

delay  in  avoiding,  255. 

restitution  on  avoidance,  256. 
rights  of  third  party,  acquired  through  contract  induced  by,  258. 

sub-purchaser  of  goods,  258. 

trustee  in  bankruptcy,  258. 

creditors  of  company,  258. 

Jroperty  in  goods  obtained  by  false  pretences,  259. 
int,  378. 
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FBAJTD'-^ontinued. 

debt  for  money  obtained  by  wrong  or  fraud,  53,  56. 
contracts  in  fraud  of  third  parties,  or  of  creditors,  547. 

FBAUDS,  STATUTE  OF. 

contracts  within  the  statute,  155. 
forms  and  conditions  required  by,  174. 
memorandum  in  writing,  174. 

time  of  making,  175. 

contents  of,  as  to  parties,  promise,  consideration,  agreement, 
177,  181. 

memorandum  denying  liability,  181. 

in  variance  with  contract  made,  182. 
signature  by  party  charged,  182. 

by  one  party  only,  184. 

by  agent  of  party,  185,  309. 
acceptance  and  receipt  of  goods  under,  188. 

constructive  dehvery  and  acceptance,  191. 

acceptance  of  part  of  the  goods,  194. 
earnest  or  part  payment,  195. 
operation  of  the  statute,  196. 

upon  foreign  contracts,  197. 

defence  of,  must  be  pleaded,  197. 
operation  upon  contracts  partly  within  the  statute,  197. 

contracts  partly  in  writing,  198. 
operation  upon  contracts  executed  wholly  or  in  part,  199. 

debt  implied  upon  executed  consideration,  200. 

money  paid,  and  received,  under  contract,  200. 
operation  of  the  statute  in  equity,  201. 

possession  of  land  under  contract  of  sale,  201. 

effect  of  part  performance,  203. 
operation  of  tne  statute,  upon  property  in  goods  sold,  203,  204. 

in  bankruptcy  of  buyer  or  seDer,  204,  205. 
new  agreement  in  alteration  of  contract  within  the  statute,  565. 

resGiBsion  of  contract  within  the  statute,  567. 

FBAUDULENT  DEVISES, 
statute  of,  98. 

FRAUDULENT  PBEFEBENCE. 

in  bankruptcy  and  composition  with  creditors,  56,  547,  549.    See 
Composition. 

FBEIGHT.    See  Bill  OF  Ladiko  ;  Chabterpabty. 
pro  raid  itineris  for  incomplete  voyage,  39,  466. 
payable  in  advance,  69. 

where  shipowner  carries  his  own  goods,  288. 
under  charter-party  and  under  bill  of  lading,  117,  465,  849. 
usages  as  to  payment  of,  128,  130. 
usage  of  settmg  off  missing  goods  aeainst,  128,  466. 
right  of  purchaser  or  mortgagee  of  snip  to,  289. 

FUENISHED  HOUSE. 

implied  warranty  in  letting,  239,  460. 

GAME. 

illegal  sale  of,  525. 

covenants  in  lease  concerning,  867,  869. 

GAMING.    See  Waqeb. 
contracts  of,  void,  530. 
subscriptions  to  prizes  at  lawful  games,  530. 
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GAMINQ--«mttnued, 

securitiee  for  money  won  by,  532. 
money  lent  for  the  purpose  of,  544. 

GAMING  ACT,  1892... 532. 

GAZETTE. 

effect  of  notice  in,  367. 

GIFT.    See  Considebation. 

promise,  or  covenant  made  by  way  of,  5,  428. 

of  promissory  note,  7. 

made  in  mistake,  64. 

imperfect  gift,  429,  828. 

donatio  mortis  causa,  829. 

to  person  in  fiduciary  relation,  283,  284. 

GK)ODS.    See  Salb  of  Goods. 

debt  for  proceeds  of,  obtained  by  wrong  or  fraud,  53,  55. 

obtamed  by  fraudulent  contract,  33,  34. 
obtained  by  false  pretences,  property  in,  259. 
effect  of  Statute  of  Frauds  upon  property  in,  203. 
acceptance  of,  in  payment  of  debt,  631. 
specific  delivery  of,  757,  798. 

GOODWILL. 

sale  of,  515,  801. 

sale  of  trade  secret,  518,  802. 

stipulations  against  carrving  on  same  trade,  514,  802. 

sale  of,  secur^  by  penaltv,  777. 

specific  performance  of  sale  of,  801. 

GEOWING  CEOPS. 

contracts  for,  within  Statute  of  Frauds,  166,  172. 

GUAEANTEE. 

promise  to  answer  for  debt  of  another,  within  Statute  of  Frauds, 

159. 
of  capacity,  honesty,  or  solvency,  273. 
conditional  upon  truth  of  declaration,  275. 
consideration  of,  not  re(q[uired  to  be  in  writing,  162,  179,  426. 
extrinsic  evidence  admissible  to  apply,  140. 
of  past  debts,  7,  140. 
continuing,  24,  140,  471,  893. 

revocation  of  continuing  guarantee,  23,  893. 

revocation  by  death,  893. 
in  consideration  of  forbearance  of  debt,  436. 
on  condition  of  co-sureties  joining,  126. 
duty  of  party  ^aranteed  as  to  disclosure  of  risk,  274. 
surety  not  entitled  to  notice  of  default,  unless  stipulated  for,  454. 
surety  discharged  by  alteration  in  contract  guaranteed,  306,  569. 
by  creditor  giving  time  to  principal  debtor,  306,  569. 
by  alteration  in  office  or  duty  guaranteed,  570. 
right  of  surety  to  remedies  and  securities  against  principal  debtor, 
305,  721. 

loss  of  securities  by  creditor,  306. 
effect  of  notice  to  creditor  that  debtor  is  a  surety,  306,  570. 
release  of  debtor,  with  reserve  of  remedies  against  surety,  658. 
bankruptcy  of  principal  debtor,  570,  737. 

rignt  of  surety  to  dividends  or  composition,  305,  649,  737. 
set-off  by  surety,  721. 

liabilities  provable  in  bankruptcy  of  surety,  733. 
indemnity  of  surety  by  principal  debtor,  45,  304. 
joint  guarantees,  893.    See  Joint  Contbacts. 
contribution  between  co-sureties,  46,  304.    See  CoirrElBXJTiON. 
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HARDSHIP. 

ground  for  refofiing  specific  performance,  812. 

HEALTH. 

contracts  subject  to  implied  condition  of,  492,  493. 

HhilK. 

liability  of,  on  contracts  of  ancestor,  98,  100. 

plea  by,  of  riens  per  descent,  99. 

remedies  upon  judgment  against  ancestor,  107. 

right  of,  to  real  estate  contracted  for  by  ancestor,  894. 

right  and  liability  of,  on  covenants  running  with  the  land,  872, 

895. 
contracts  with,  for  his  expectancy,  279. 
contract  by,  in  fraud  of  ancestor,  282. 

HIBINQ.    See  Masteb  and  Servant. 

of  goods,  risk  of  loss  imder,  495.    See  Bailment. 
of  goods  usually  hired,  protected  in  bankruptcy,  913. 
of  premises  for  occupation,  implied  warranty  in,  239,  460. 
of  goods,  warranty  miplied  in,  262. 

HOBSE. 

sale  of,  upon  trial,  49'5. 

warranty  of  soimdness  on  sale  of,  263,  264. 

unsoundness  of,  263,  264. 

warranty  of,  by  general,  and  by  particular  agent,  315. 

effect  of  breach  of  warranty,  263.     See  WAaRANTY. 

right  to  return  for  breach,  263,  495. 
loss  of,  while  in  possession  of  bailee,  490,  495. 

HOUSE  AGENT.    See  Estate  Agent. 

HUSBAND  AND  WIFE.    See  Mabbiaoe  ;  ^Tatirtet)  Woman. 

HYPOTHECATION. 

of  ship  and  cargo,  by  bottomry  bond,  360. 

ILLEGALITY. 

at  common  law,  and  by  statute,  505. 
by  foreign  law,  499,  506,  568. 
in  the  matter  of  contract,  504  et  seq, 
in  the  purpose,  544. 

participation  in  illegal  purpose,  546. 
contracts  in  fraud  of  third  party,  547. 

compositions  in  fraud  of  creditors,  547. 

preference  of  creditor,  548,  549. 
effect  of  illegality  in  avoiding  contract  and  securities,  549. 
extrinsic  evidence  of  illegality  of  written  contract,  550. 
money  paid,  or  goods  dehvered,  under  illegal  contract,  63, 544, 551. 

where  the  parties  are  not  in  pari  delicto,  552,  554. 
effect  of,  in  part  of  the  consideration  or  promise,  555,  556. 
effect  of,  supervening  after  contract  made,  557. 

IMMORALITY. 

contracts  void  on  account  of,  505. 
agreements  for  illicit  cohabitation,  540,  555. 
sale  or  hire  of  goods  for  immoral  purposes,  544. 

IMPLIED  CONTRACT. 

arising  in  fact,  and  in  law,  7. 

excluded  by  express  contract  upon  same  matter,  8. 
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IMPLIED  CONTRAOT— confinucrf. 

from  consideration  executed  upon  request,  29,  35. 
to  pay  value  of  executed  consideration,  40. 
debts  implied  in  law : — for  money  paid,  42. 

for  money  received,  62. 

upon  account  stated,  78. 

upon  jud^euts  of  inferior  and  foreign  Courts,  80,  81. 
covenant  for  title  implied  in  grant  or  demise,  154. 
covenants  implied  under  Conveyancing  Act,  154. 

IMPOSSIBILITY  OF  PERFORMANCE, 
in  fact  and  in  law,  478,  479,  497. 

by  act  of  God,  480. 
at  time  of  contract  made ; — known  to  the  parties,  481. 

not  known  to  the  paHies,  482. 

known  to  one  party  only,  483. 
arising  after  contract  made,  484. 

exceptions  of,  express  and  implied,  485,  488,  489. 

in  charterparties,  and  contracts  of  carriers,  486,  488. 

in  contracts  for  personal  performances,  492. 

in  contracts  concerning  specific  things,  and  bailments,  493, 
495. 
oaused  by  promisee,  and  by  promisor,  496. 

by  Act  of  Parliament,  497. 

by  declaration  of  war,  498. 

by  foreign  state  or  foreign  law,  499. 
of  one  of  alternative  promises,  501. 
affecting  consideration  of  contract,  503. 

IMPRISONMENT.    See  Duress. 
illegal,  contract  induced  by,  276. 

promise  in  consideration  of  discharge  from,  439. 

INCOME  TAX. 

to  be  deducted  from  rent,  62,  556,  557. 

INCUMBRANCE. 

duty  of  vendor  to  disclose,  238. 
to  convey  land  free  of,  591. 
damages  recoverable  under  covenant  against,  766. 

INDEMNITY. 

for  money  paid  upon  request,  30. 

not  within  Statute  of  Frauds,  160. 

of  agent,  30,  326,  770. 

of  surety,  47,  48,  304. 

of  assignor  of  lease,  bv  assignee,  or  underlessee,  44,  153,  877. 

of  seller  of  shares  by  buyer,  798. 

against  costs,  513,  769. 

notice  of  claim  under,  454,  769. 

specific  performance  with  indenmity  against  risk,  821. 

INDENTURE.    See  Deed. 

variance  in  the  two  parts  of,  93. 

parties  to,  292. 

covenant  to  party  not  named  in,  293. 

INDORSEMENT. 

of  bill  or  note,  842.    See  Bill  op  Exchange. 

delivery  of  bill  without,  68,  843. 

liability  of  indorser,  842. 

foreed,  68,  635,  845,  847.    See  Forgery. 

of  bill  of  lading,  848.    See  Bill  of  Lading. 
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INFANT. 

liability  of,  on  contracts  at  common  law,  37d. 

under  the  Infants'  Eelief  Act,  376. 
ratification  after  full  age,  376,  377. 
promise  of,  to  many,  377. 

marriage  settlement  of,  377. 
liability  of,  for  wrongs,  378. 

for  fraudulent  misrepresentation  of  age,  378. 
liabilities  of,  incident  to  property,  379. 

on  leases  of,  379. 

as  partner,  and  shareholder,  379. 
contracts  of,  for  necessaries,  380. 

apprenticeship,  381. 

necessaries  for  wife  and  children  of,  382. 

where  infant  already  supplied,  382. 

securities  given  for  necessaries,  382. 

money  lent  to,  383. 
rights  of,  on  contracts,  383. 

money  paid  by,  under  contract,  executory  and  executed,  383, 384. 
liability  of,  in  bankruptcy,  379. 

INFLUENCE. 

money  obtained  by  undue  influence,  59. 

contract  obtained  by  undue  influence  of  property,  279. 

of  flduciary  relation,  283. 

of  parent,  guardian,  &c.,  284. 

INJUNCTION. 

against  breach  of  contract,  792,  808. 

to  enforce  restrictive  covenants  relating  to  land,  880. 

mandatory  injunction,  794,  880. 

INNKEEPER. 

contract  of,  with  guest,  132,  496. 
liability  of,  limited  by  statute,  132,  496. 
lien  of,  on  goods  of  guest,  132. 

INSANITY. 

contracts  with  persons  in  state  of,  404. 
notice  of  state  of,  404. 
effect  of  finding  of,  by  commission,  405. 
contract  of  marriage  during,  405. 
contracts  made  in  lucid  interval,  405. 
subsequent  to  contract,  405. 
contracts  for  necessaries  during,  406. 
effect  of,  as  to  specific  performance,  407. 
excepted  from  Statutes  of  Limitation,  690. 

INSOLVENCY. 

meaning  of  the  term,  145. 

of  buyer  of  goods,  effect  of,  204,  461. 

nght  of  seller  te  step  goods  in  transitu  upon,  194,  908. 

effect  of,  in  rescission  of  contract,  562,  619. 

INSTALMENT. 

debt  payable  in  full  on  default  of,  776. 

hmitation  of  debt  runs  from  default  of,  692. 
sale  of  goods  for  deliver}'  by,  effect  of  breach,  618,  619. 

damages  recoverable,  753. 

INSUBANCE  BEOKEE. 
authority  of,  357. 
usage  at  Lloyd's  te  settle  with  underwriter,  358,  645. 


INDEX.  29 


INSUEANCE  BROKER— continued. 

debited  by  underwriter  with  premiums,  639. 

form  of  policy  by,  357. 

lien  of,  on  policy,  358. 

imder  del  credere  commission,  358. 

INSUEANCE,  FIRE. 

duty  of  insured  to  disclose  material  facts,  222,  271. 

condition  as  to  de8crij>tion  of  risk,  271. 

condition  as  to  alteration  of  risk,  272. 

insurable  interest  in  goods,  538. 

policy  construed  inclusively  of  day  of  termination,  601. 

notice  and  particulars  of  loss,  455. 

insurable  interest  of  unpaid  vendor,  538. 

condition  that  loss  be  referred  to  arbitration,  674. 

covenant  to  insure,  relief  against  breach  of,  584. 

in  joint  names,  584. 

running  with  the  land,  866. 
right  of  instirer  to  remedies  of  insured,  49. 
claim  to  reinstatement  of  premises  under,  484. 

mSTJEANOE,  LIFE. 

declaration  of  facts  required  as  basis  of  policy,  272. 
indisputable  policies,  272. 
declsuntion  by  referees,  273. 
insurable  interest  in  life,  536. 

of  husband,  wife,  or  children,  536. 

of  creditor  or  debtor,  537. 
exceptions  of  suicide,  death  by  act  of  insurer,  &c.,  538. 
assignment  of  policy,  853. 
deposit  of  policy  as  security,  854. 
voluntary  payment  of  premiums  to  preserve  policy,  43. 
novation  by  transfer  of  policy  to  new  company,  562,  854. 
interest  recoverable  on  policy  by  statute,  785. 

INSUEANCE,  MAEINE. 

conditional  upon  true  description  of  risk,  266. 
duty  of  insured  to  disclose  material  facts,  222,  266. 

matters  known  to  underwriter,  268. 

matters  material  to  be  disclosed,  268. 

interest  of  insured,  269. 

re-insurance,  213,  269. 
warranty  of  seaworthiness  in  voyage  and  time  policies,  270. 
wagering  ^licies,  533. 

valued  pohcies  and  over-valuation,  269,  535,  777. 
insurable  interest,  204,  534. 
open  policy  on  goods  to  be  declared,  131,  213. 
form  of  policy,  269,  293. 

in  name  of  broker,  for  parties  interested,  313,  357. 
slip  signed  by  underwriter,  269. 

revocation  after  slip  si^ed,  187. 

policy  varying  from  sbp,  213. 
statement  of  perils  insured  against,  148. 
implied  exception  of  war,  498. 
exceptions  of  collisions  and  accidents,  488,  489. 
warranted  free  from  capture,  500. 
warranted  free  from  average,  133,  489. 
notice  of  loss,  and  of  abandonment,  455. 
condition  that  loss  be  referred  to  arbitration,  674. 
in  name  of  wrong  ship  by  mistake,  209. 
on  ship  or  cargo  previously  lost,  223. 
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INSURANCE,  MABJKE-^ontinued. 
of  illegal  voyage,  546. 
explained  by  evidence  of  usage,  131,  133. 

as  to  adjustment  of  average,  128,  133,  137. 
duration  of  insurance,  601. 
assignment  of  policy,  854. 
sale  of  ship  or  goods  with  benefit  of  policy,  865. 
material  alterations  in  policy,  574. 
return  of  premium  on  void  policy,  70. 
subrogation  of  insurer  to  remedies  of  insured,  49. 

INTENTION. 

evidences  of,  2. 

representations  of  intention  and  of  fact,  3. 

misrepresentation  of,  as  ground  of  fraud,  231. 

buying  goods  with  intention  not  to  pay,  232. 

fraudment,  as  vitiating  contract,  and  as  ground  of  action,  230,  244. 

writing  construed  according  to  general,  146. 

to  breaJs:  contract,  notice  of,  617. 

INTEREST. 

by  contract  and  as  damages,  780. 
accessory  to  principal,  781. 
debts  and  contracts  bearing,  781. 

money  claims,  782. 

money  paid  under  indemnity,  782. 

price  of  goods  sold,  782. 

oills,  and  contracts  to  give  bill,  782. 

bonds,  783. 

mortgages,  784,  791. 

purchase- money,  and  deposit  on  sale  of  land,  763,  784,  791, 
816. 
interest  under  the  statute,  785. 

policies  of  insurance,  785. 

calls  upon  shares  in  company,  786. 
judgment  debts  and  costs,  787. 
warrant  of  attorney,  788. 
in  bankruptcy,  788. 
rate  of,  under  contract,  and  as  damages,  789. 

on  mercantile  debts,  790. 

on  equitable  charges,  790. 

on  foreign  debts,  791. 
oom^und  interest,  791. 

proviso  in  mortgage  for  increase  or  reduction  of,  776. 
effect  of  payment  of,  in  admission  of  debt,  706,  709. 
stopped  by  tender  of  debt, "613,  781,  788. 

INTERLINEATION.    See  Alteration. 

INTIMIDATION.    SeeDuBESS;  Feab. 

INTOXICATION. 

incapacitrv  caused  by,  407. 

liability  for  necessaries  supplied  during,  408. 

INVOICE. 

presumptive  evidence  of  contract,  118,  124. 
sufficiency  of,  under  Statute  of  Frauds,  177. 

lOU. 

effect  of,  as  account  stated,  79. 
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JOINT  AGENCY. 

execution  of,  by  all  or  sereral,  317. 

mirviyorship  of,  317. 

of  direotora  of  company,  318.    See  Dibeotors. 

JOINT  CONTRACTS, 
joint  debtors,  295. 

Burviyorahip  of  liability,  296. 

oontribution  between,  296. 
joint  creditors,  297. 

Borviyorahip  of  right,  298. 
joint  and  seyeral  contracts  for  same  matter,  298. 
oonstniction  of  contracts  as  to  joint  and  seyeral  liability,  300. 

as  to  joint  and  seyeral  rights,  302. 
lease  by  tenants  in  common,  303. 
contracts  with  partners,  304.*^ 

joint  employment  of  agent,  or  seryant,  304,  493,  897. 
release  of  one  of  joint  debtors,  657. 

with  reserye  of  remedies  against  co-debtor,  or  surety,  657, 
658. 
release  by  one  of  joint  creditors,  659. 

in  fraud  of  co-creditor,  659. 
coyenant  not  to  sue  joint  debtor,  or  by  joint  creditor,  656,  659. 
tender  by  or  to  one  of  joint  debtors  or  creditors,  614. 
accord  and  satisfaction,  625. 
set-off,  718. 
payment,  641,  642. 

receipt  signed  by  one  or  more  of  joint  parties,  642,  643. 
judgment  against  joint  debtor  in  former  action,  664. 

where  other  joint  debtor  is  be3'ond  the  seas,  665. 

for  joint  debtor  in  former  action,  666. 
renewal  of  debt  by  joint  debtor,  710. 

JUDGMENT. 

debt  u])on,  of  court  of  record,  104. 

of  inferior  court,  80. 

of  foreign  court,  81.    See  Foreign  Judgment. 

of  Irish,  Scotch,  and  colonial  courts,  81. 
warrant  of  attorney,  cognovit,  and  judge's  order  to  enter,  105. 
remedies  on,  by  action  and  execution,  106. 

execution  against  land,  and  real  assets,  107. 

equitable  execution,  109. 

charges  beneficial  interest  only,  108. 
pendency  of  appeal,  82,  664. 
priority  of,  in  administration  of  assets,  110. 
merger  of  cause  of  action  by,  110,  663.    See  Merger. 
estoppel  by.  111,  666.    See  Estoppel. 
consideration  of,  may  be  questioned  in  bankruptcy,  111. 
against  or  for  a  joint  debtor  in  a  former  action,  664,  666. 
payment  in  satisfaction  of,  628. 
interest  recoyerable  by,  and  upon,  787. 
costs  of  action  on,  106,  787. 

JURISDICTION. 

as  to  foreign  contracts,  26,  135.    See  Foreign  Law. 
as  to  contracts  relating  to  foreign  property,  804. 
of  inferior  court  as  to  contracts,  26. 
of  Supreme  Court,  26. 
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LAND.    See  Sux  ov  Land. 

contract  or  sale  of  mterest  ic,  within  Statute  of  FraudB,  164. 

sale  of  produce  of,  166,  1T2. 

interest  of  partners  in,  168. 

of  ehareliolders  of  company  in,  169. 

possoBBion  of,  takea  contract  of  sale  out  of  the  statute,  201. 
charsed  as  aasets  tor  payment  of  debts,  100. 

Uability  of  heir  and  devisee  in  respect  of,  98,  100. 

primarily  liable  for  mortgage  debts  and  ctui^feB,  101. 
limitation  for  recovery  of  money  chained  upon,  682. 
execution  against,  107. 
conversion  of,  by  contract  of  sale,  616,  894. 
covenants  running  with,  859. 

LANDLOED  AND  TENANT.    See  Lease;  Eent. 
debt  for  use  and  occupation,  415. 
relation  of,  as  consideTation  for  contract,  440. 
indemnity  of  tenant  against  distress  by  superior  landlord,  fil. 
right  of  tenant  to  deduct  income  tax,  land  tax,  &c.,  from  rent,  51, 
122,  556. 


LATENT  AMBIGUITY. 

extrinsic  evidence  to  explain,  140.    See  Cohtbact  m  WaiTiKO. 

LATENT  DEFECT. 

sale  of  goods  without  disclosing,  237.    See  Fbaud. 
warranty  against,  237,  262. 
in  sample  of  goods  sold,  219. 

LEAP  TEAS. 

incidence  of,  in  contract,  604. 

LEASE.    See  Covenakt;  Best;  Lardlom)  and  Tesant. 
by  deed,  and  under  the  Statute  of  Frauds,  93,  156,  164. 
signed  upon  conditions,  125. 
counterpart  of,  93,  216. 
agreements  coUat«ral  to,  126,  168. 
agreement  for,  and  tenancy  under,  156,  J.57,  415,  863. 
preparation,  and  costs  of,  44,  459. 
agreement  to  grant  or  sell,  594. 

right  to  <Siil  (or  title  of  lessor,  594. 
specific  performance  of  agreement  for,  827. 
determinable  at  seven,  fourteen,  or  twenty-one  years,  146,  226, 

471. 
determinable  by  notice,  471,  865. 
covenants  in,  for  title  and  for  quiet  enjoyment,  154,  439,  864. 

for  payment  of  rent,  606,  864. 

for  repair,  152,  459,  484,  866. 

for  residence  and  cultivatior,  867. 

restrictive  of  trading,  515,  867. 

for  insurance,  584,  866. 

for  renewal,  593,  8G4. 

against  assignment,  153,  828,  865. 
covenants  dependent  upon  validity  of,  92, 
conditions  for  re-entry  and  forfeiture,  471,  606,  866. 
customs  of  the  counti^  as  to  tenancy  and  cultivation,  131 . 
warranty  as  to  condition  of  premises,  239,  460. 
under  powers,  602,  873. 
by  mortgagor  and  mortgagee,  862,  869. 
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LEASE'-eontinued. 

by  tenants  in  common,  303,  862. 

by  husband  and  wife,  394. 

surrender  of,  166,  561. 

assignment  of,  44,  153,  877. 

indSence  of  charges,  and  taxes  under,  51,  557. 

to  infant,  379. 

for  illegal  purpose,  545. 

LEGACY. 

promise  to  give,  or  to  leave  money  by  will,  3,  447. 
retained  by  executor  for  use  of  legatee,  73,  77,  158. 
8et*off  of,  against  debt  in  administration  of  assets,  699,  723. 
right  of  ore£tor  to  follow  assets  against  legatee,  900. 
limitation  of  time  for  recovery  of,  682. 

LEGAL  PEOCESS. 

monev  obtained  under  oompulsion  of,  60. 
remedy  for  irregularity  in,  or  abuse  of,  60. 

LETTEE. 

correspondence  by,  containing  contract,  12,  116. 

construction  of  correspondence,  143,  148. 

as  memorandum  withm  Statute  of  Frauds,  175,  176,  181. 

LETTEE  OF  CEEDIT. 

contract  by,  to  honour  bills  under,  10,  287. 

LICENCE. 

to  enter  or  use  land,  not  an  interest  within  Statute  of  Frauds, 
164,  166. 
may  be  proved  by  contract  within  the  statute,  199. 
is  revocable  unless  coupled  with  grant,  166. 
by  parol,  not  to  perform  covenant,  568. 
to  defer  or  alter  performance,  567. 

LIEN. 

for  the  price  of  goods  sold,  194. 

effect  of  bill  given  for  amount  of,  632. 
for  the  purchase*money  of  land,  101,  796. 

interest  chargeable  under,  784,  791. 
of  factor,  348. 

of  mercantile  agent  under  Factors  Act,  349. 
of  broker,  358. 
of  auctioneer,  355. 
of  solicitor,  59. 
of  pawnbroker,  524. 
of  mnkeeper,  132. 

of  shipowner  for  general  average,  50. 
on  ship  for  wages,  repairs,  &c.,  51,  360. 
charges  incurred  in  detaining  goods,  33. 
money  obtained  by  imf ounded  or  excessive  claim  of,  61 . 
effect  upon,  of  bill  taken  for  the  debt,  632. 
not  affected  by  limitation  of  the  debt,  700. 
limitation  for  recovery  of,  against  land,  682. 
not  affected  by  set-ofr,  700,  714. 

LIFE.    See  iNSimANCE. 

contracts  conditional  upon  continuance  of,  223,  492. 

LIGHTERMAN. 

contract  of,  as  carrier,  490. 
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T.TMTTATTOTJ,  STATUTES  OF. 

limitation  of  actions  on  simple  contracts,  680. 

contracts  under  seal,  and  specialty  debts,  681. 
cbargea  on  land  by  mortgage  ur  otherwise,  682. 
judgment  or  lien,  G82. 
rent  or  interest  payable  out  of  land,  682. 
debts  by  statute,  calls  on  shares,  683,  684. 
debt  for  penalties,  684. 
foreign  law  of  limitation,  G84. 

foreign  debts  and  judgmentB,  684. 
limitations  of  equitable  rights  and  remedieB,  689. 
tniHts  of  property,  686. 
tnista  to  pay  debtfl,  687. 
debts  provable  iu  baakruptcy,  liquidation,  or  admimBtration, 

688,  699. 
claims  against  agent  fur  account,  668, 
claims  ai^nat  banker,  solicitor,  partner,  &c.,  689. 
disabihties  of  plaintiff  excepted  from,  690, 

defendant  beyond  the  seas,  690. 
when  time  of  hmitation  begins  to  run,  690. 
judgment  debts,  692. 
bonds  and  coTenants,  692. 
bills  and  notes,  693, 
contracts  giving  credit,  694. 
guarantees  and  indemnities,  694,  693. 
continuing  breaches,  693. 

where  caase  of  action  or  damage  unknown,  693,  696. 
cause  of  action  fraudulently  concealed,  696. 
etatute  runs  continuously,  696. 

death  of  debtor  or  oi  creditor,  697. 
computation  of  period  of  limitation,  698. 

commencement  of  action,  and  renewal  of  writ,  698. 
effect  of,  in  bar  of  action,  693. 
option  of  pleading,  699. 
executor  may  pay  barred  debt,  699. 
legatee  or  next  of  kin  must  account  for  barred  debt,  699. 
effect  in  bonkruptoy  and  administration,  699. 
lieu  for  barred  dTebt,  699. 

may  be  pleaded  to  set-off  or  counter-claim,  717. 
renewal  of  simple  contract  debt  by  acknowledgment  or  promise, 
700. 
construction  and  sufficiency  of  acknowledgment,  701. 
conditional  renewal,  703. 
time  of  renewal,  703, 
action  on  renewed  liability,  704. 
renewal  by  part  payment  or  payment  of  interest,  109. 
transactions  equiralent  to  payment,  706. 
apniopriation  of  payment  to  barred  debt,  651,  708. 
renewal  of  specialty  debts,  708. 

effect  against  partins  in  difierent  interests,  709. 
renewal  of  QBbt  by  joint  debtor  or  partner,  711. 
to  or  by  agent,  711. 
wife,  infant,  or  executor,  712,  713. 

LIQUIDATBD  DAMAGES  AND  PENALTY. 
distinction  between,  771,  772. 
relief  against  penalty,  772. 

money  bonds  and  bonds  with  special  conditions.  772,  773. 

damages  restricted  to  penalty,  773. 

covenants  and  simple  contracts  with  penalty,  773. 
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LIQUIDATED  DAMAGES  AND  PENALTY— coniino^rf. 
specific  performance  of  contract  with,  774. 

contracts  with  option  to  pay  damages,  775. 
construction  of  contracts  as  to  damages  or  penalty,  775. 

larger  sum  payable  in  default  of  smaller,  776. 

fixed  sum  payable  for  a  breach  of  uncertain  value,  777. 

fixed  sum  tor  several  breaches  of  various  kinds,  778. 

deposit  subject  to  forfeiture,  779. 

LLOYD'S. 

usi^s  of,  as  to  insurance,  129,  358,  645.    See  Iksubance. 
register  and  shipping  list,  notice  of  contents,  250,  268. 

LOAN.    See  Monet  Lent. 

LODGINGS. 

contract  for,  within  Statute  of  Frauds,  164. 
protection  of  lodger  from  distress  of  goods,  51. 
condition  that  premises  are  in  habitable  state,  239. 

LOSS. 

of  written  instrument,  580. 

admission  of  secondary  evidence,  580. 
of  bill  or  note,  581. 

of  bill  given  in  payment,  635. 
relief  given  upon  indemnity,' 581,  635. 

LUGGAGE. 

liability  of  carrier  of  passenger  for,  491. 

liability  of  pcusenger  for  extra,  or  merchandise  carried  as,  33. 

LUNATIC.    See  Insanity. 

MAINTENANCE  OF  SUIT.    See  Champerty. 
illegality  of,  513. 

contract  to  supply  costs,  or  evidence  for  litigation,  513. 
purchase  of  rights  in  litigation,  513. 
justified  by  interest  in  suit,  514. 
purchase  by  solicitor  of  interest  in  suit,  515. 
agreement  by  solicitor  not  to  charge  costs,  515. 

MARKET. 

sale  in  market  overt,  57. 

contracts  subject  to  usage  of,  127,  129,  350. 

price  of  goods  in,  as  measure  of  damages,  753,  755. 

MABBIAGE.    See  Married  Woman. 

effect  of,  on  rights  of  wife  on  contracts  before  marriage,  882. 

under  Married  Women's  Property  Act,  883. 
effect  of,  on  liabilities  of  wife  before  marriage,  883. 

extent  of  liability  of  husband,  884. 

man  marrying  his  debtor,  885. 

death  of  husband,  or  of  wife,  885,  886. 
effect  of  death  upon  chose  in  action  of  wife,  886. 

reduction  into  possession  by  husband,  886. 
divoi-ce  and  judicial  separation,  395. 

contracts  respecting  conjugal  rights  and  separation,  396,  540,  541. 
agreements  concerning  custody  and  religion  of  children,  542. 
agreements  and  conditions  in  restraint  of,  539. 
agreements  for  procuring,  539. 

as  consideration  of  contract  and  of  settlement,  439,  440. 
contract  in  consideration  of,  within  Statute  of  Frauds,  162,  203. 
settlements  on,  163,  214,  440. 
liability  for  representation  made  to  induce,  163. 
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MABEIAGE,  PROMISE  OF. 

mutual  promises  of,  not  within  Statute  of  Frauds,  162,  440. 

requires  corroborative  evidence,  162. 

implied  conditions  of,  286,  492. 

by  infant,  377. 

by  married  man,  484. 

tune  for  performance  of,  595. 

breach  of,  by  marrying  another,  470,  616. 

notice  of  renisal  to  perform,  618. 

damages  for  breach  of,  745. 

rescission  of,  560. 

discharged  by  death,  492,  896. 

effect  of  supervening  incapacity,  492. 

MARRIED  WOMAN. 

capacity  of,  to  contract,  at  law  and  in  equity,  385. 

under  Married  Women's  Property  Act,  386. 
contracts  of,  chargeable  on  separate  property,  387. 

subject  to  restraint  of  anticipation,  387,  389. 
judgment  against,  and  for  costs,  388. 

attachment  of  debts  of,  390. 

committal  of,  390. 
specific  performance,  and  injunction  against,  390. 
property  subject  to  general  power  of  appointment  of,  390. 
what  contracts  withui  the  Act,  391. 

contracts  implied  in  law,  391. 
contracts  induced  by  fraud  of,  392. 
liability  of,  for  fraud,  392. 
rights  of,  on  contracts,  393. 

contracts  made  to  husband  and  wife,  394. 

lease  by  husband  and  wife,  394. 
husband  of,  civilly  dead,  or  alien,  394. 
trading  by  custom  of  London,  394. 
liability  of,  in  bankruptcy,  395. 
effect  of  divorce,  and  judicial  separation,  395. 
protection  order,  395. 
contracts  of,  with  husband,  396. 

loan  to  husband,  396. 

concerning  conjugal  rights,  396,  541. 
contracts  of,  as  agent  for  husband,  397. 

authority  presumed  from  cohabitation,  397. 

revocation  of  authority,  398. 

authority  from  necessit]^  of  maintenance,  398. 
effect  of  adultery  on  authority  of,  400. 
necessaries  char^able  to  husband,  401. 
money  lent  to  wife,  401. 
ratification  bv  husband  of  contracts  of,  402. 
credit  given  to,  exclusive  of  husband,  402. 
special  authority  given  to,  402. 

MASTER  AND  SERVANT.    See  Agent. 

services  rendered  gratuitously,  or  without  request,  3,  29. 

indefinite  hiring  at  weekly  wages,  122,  474. 

yearly  hiring,  169,  474. 

niring  of  domestic  servants,  36,  132,  474. 

contracts  of  service  terminable  by  notice,  132,  473. 

wrongful  dismissal,  and  compensation  for,  36,  37,  132,  746. 

implied  condition  of  health  and  capacity,  492,  897. 

breach  by  master  abandoning  business,  or  refusing  to  employ,  618. 

damages  for  loss  of  employment,  746. 
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MASTER  AND  SERVANT— con^tnu^d. 

guarantee  of  honesty  or  capacity  of  servant,  274. 

discharge  of  guarantee  by  alteration  in  service,  570. 
agency  of  servant  to  contract  for  master,  310,  315. 
specific  performance  of  ser>ice8,  799. 
liability  for  inducing  servant  to  break  his  contract,  292. 

MASTER  OF  SHIP, 
engagement  of,  358. 

terminable  by  reasonable  notice,  474. 
authority  of : — to  sign  bills  of  lading,  359. 

to  contract  for  repairs  and  necessaries,  310, 359. 

to  give  bottomry  bond,  360. 

to  sell  ship  and  cargo,  360. 

to  forwara,  and  take  care  of  cargo,  361. 
lien  of,  for  wages  and  disbursements,  51,  360. 

MEDICAL  ATTENDANT. 

qualification  of,  to  recover  charges  for,  523. 
*  gift  to,  from  patient,  59,  285. 

MERGER. 

of  inferior  in  higher  remedy,  661. 

conditions  of,  as  to  the  debt,  and  as  to  the  parties,  662. 

effect  of  intention  in,  662. 

of  simple  contract  debt  in  covenant,  663. 

of  ri^ht  of  action  in  judgment,  110,  663. 

judgment  on  collateral  security,  664. 

reversal  of  judgment,  664. 
of  liability  of  joint  debtor,  664,  665. 

effect  of  judpnent  of  inferior  court,  or  of  foreign  court,  in,  668, 669. 
effect  of  action  pending,  670. 
of  reversion  of  lease,  effect  upon  covenants,  874. 

MINE. 

debt  for  proceeds  of,  wrongfully  taken,  56. 

lease  of,  condition  as  to  existence  of  minerals,  483. 

covenant  to  repair  or  compensate  surface  damage  runs  with,  869. 

specific  performance  of  covenants  in  lease  of,  800., 

MINING  COMPANY. 

on  cost  book  principle,  368. 
authority  of  purser  to  borrow,  368. 
power  of  purser  to  sue  for  calls,  290. 

MISREPRESENTATION.    See  Representation  ;  Fraud  ;  War- 
ranty. 

MISTAEIE. 

of  law  and  of  fact,  as  affecting  agreement,  206,  207. 
in  act  of  a^ement,  207. 

execution  of  deed  or  writing,  207. 

bidding  at  auction,  208. 
in  expressing  agreement,  208. 

of  one  party  only,  208. 

of  one  party,  known  to  the  other,  210. 

of  both  ]parties,  211. 

rectification  of  written  contract,  209,  212. 

setting  aside  contract,  where  no  real  agreement,  214. 

apparent  mistakes  corrected  by  construction,  215. 
as  to  application  of  agreement,  216. 

amoiguity,  patent  and  latent,  217. 
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MISTAKE— c^niinticd. 

of  fact,  inducing  agreement,  218. 
of  one  party  only,  218. 

of  one  party,  caused  by  or  known  to  the  other,  220,  221. 
of  both  parties,  222. 

contracts  conditional  upon  the  mistake,  222. 
contracts  independent  of  the  mistake,  225. 
in  matter  of  law,  226. 

as  to  priyate  rights,  227. 
agreements  for  settling  doubtful  rights,  227. 
claims  for  money  paid  in  mistake  of  fact  or  law,  63,  65. 
alteration  in  instrument  bv  accident  or  mistake,  573. 

in  correction  of  mistake,  579. 
as  ground  for  refusing  specific  performance,  208,  210,  220. 

MONEY-LENDERS  ACT,  1900. 
provisions  of,  281. 

MONEY  LENT. 

upon  fixed  or  indefinite  credit,  609,  610. 

upon  mortgage,  redeemable  at  any  time,  597. 

to  infant,  377,  383. 

to  wife,  401. 

by  wife  to  husband,  396. 

to  partnership  on  contract  to  share  profits,  363. 

to  Danker  on  banking  account,  689,  782. 

interest  upon,  782. 

for  illegal  purpose,  544,  550. 

MONEY  PAID. 

debt  for  money  paid  upon  request,  29. 

request  implied  in  law,  42. 
.    money  paid  under  indemnity,  30. 

by  agent  in  course  of  agency,  30. 
compulsory  payment  of  liability  of  another,  43. 
paying  own  debt  with  money  of  another,  44. 
by  surety  of  debt  guaranteed,  45. 

contribution  between  co-debtors  and  co-sureties  for,  46,  296. 
contribution  between  co-insurers,  48,  536. 

subrogation  of  insurer  to  remedies  of  insured,  49. 
contribution  to  general  average,  50. 
payment  under  restraint  of  goods,  51. 

distress  for  rent  of  another,  51. 
voluntary  payment  of  debt  of  another,  43. 

of  premiimi,  to  preserve  policy,  43. 
transactions  equivalent  to  money  payment,  51. 
for  a  consideration  which  fails,  65. 
for  illegal  purpose,  545,  551,  554.     See  Illeoality. 

MONEY  RECEIVED, 
implied  debt  for,-  52. 
money  received  by  wrong  or  fraud,  53. 
by  proceeds  of  wrongful  conversion  of  goods,  55. 
proceeds  of  realty  or  fixtures  wrongfully  severed,  56. 
oy  compulsion,  extortion,  and  undue  influence,  58,  59. 
by  compulsion  of  legal  process,  60. 
as  consideration  for  doing  a  legal  duty,  61. 
under  volimtary  payment,  43,  62. 
under  mistake  of  fact  and  of  law,  63,  65. 
for  consideration  which  fails,  65,  68. 
by  agent,  from  or  for  a  principal,  70,  71. 
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MONEY  EECSrVED—conWnufd. 

as  deposit  with  stakeholder,  72,  355,  551. 

by  trustee  or  executor,  73. 

transactions  equivalent  to  receipt  of  money,  74. 

nnder  an  illegal  contract  or  for  an  illegal  purpose,  63,  544,  551. 

where  parties  not  in  pari  delicto,  63,  554. 
assignment  of  debt  for,  839. 

MONTH. 

meaning  of,  as  calendar  or  lunar,  133,  603.    See  TiMB. 

MOEAL  OBLIGATION. 

money  paid  in  discharge  of,  43,  62. 

voluntary  promise  to  perform  moral  obligation,  433. 

MOETGAGE. 

interest  in  land  within  Statute  of  Frauds,  165. 

e(][uitable  mortgage  by  deposit  not  within  the  statute,  165. 

time  fixed  for  redemption  not  of  essence  of  contract,  597. 

notice  required  for  redemption,  784. 

parties  to  sale  of  mortgaged  estate,  291. 

to  several  on  joint  account,  298,  642. 

interest  recoverable  on,  784,  791. 

proviso  for  increase  or  reduction  of  interest,  776,  784. 
limitation  of  action  for  money  secured  by,  682. 

for  arrears  of  interest,  682. 
right  and  liability  of  mortgagee  on  covenants  in  lease,  871,  873. 

MOTIVE. 

immaterial  as  to  contract,  2,  232. 

as  to  misrepresentations,  230,  232,  243. 

MUTUAL  DEBTS  AND  CREDITS. 

set  oflf  of,  724.    See  Baj^kbuptoy  ;  Set-off. 

MUTUAL  PROMISES. 

meaning  and  necessity  of  mutuality,  6. 

oonstructiou  of,  as  dependent  or  independent,  92,  456,  811. 

NECESSARIES. 

supplied  to  wife  or  child,  liability  for,  31,  382,  401. 
contract  of  infant  for,  380. 

supplied  to  lunatic,  or  during  intoxication,  406,  408. 
supplied  to  ships,  liability  for,  310,  359. 
corporation  may  contract  for,  without  seal,  414. 

NECESSITY. 

agency  implied  from,  310. 

in  master  of  ship,  359.    See  Mastes  of  Ship. 
in  wife,  398.    See  Masried  Woman. 

NEGLIGENCE. 

liability  of  bailee  for,  495. 

solicitor  for,  695,  749. 
carrier  **  at  owner's  risk,"  liable  for,  490. 

NEGOTIABLE  INSTRUMENT. 

meaning  of  term,  57,  841,  842.    See  Assionmekt;  Bill. 

NEGOTIATION. 

preliminary,  to  contract,  12,  114. 

preliminary  agreement  for  formal  contract,  115. 
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NEW  AGREEMENT. 

in  resciBsion  or  alteration  of  contract,  560. 

form  and  requirements  of,  563. 

contracts  in  writing,  564. 

requiring  new  stamp,  564. 
novation  by  acceptance  of  new  debtor,  562. 

upon  change  in  partnership,  563. 
discharge  of  biQs  by  express  renunciation,  565, 
in  alteration  of  contract  within  Statute  of  Frauds,  565. 

parol  variation,  or  rescission  of,  566,  567. 
to  accept  substituted  performance,  567. 
in  rescission  or  alteration  of  contract  under  seal,  568. 
acceptance  of,  in  satisfaction  of  breach,  623. 
effect  of,  in  discharging  surety,  569.    See  Guarantee. 

NOTICE. 

of  acceptance,  or  revocation  of  offer,  18,  22. 

contracts  conditional  upon,  453. 

of  dishonour  of  bills  and  notes,  454. 

of  claim  under  guarantee  or  indemnity,  454,  769. 

of  loss  under  insurance,  455. 

constructive  loss  by  notice  of  abandonment,  455. 
of  readiness  of  ship  under  charterparty,  463. 
of  claim  for  money  paid  by  mistake,  65. 
of  want  of  repair,  under  covenant  in  lease,  460. 
leases  and  tenancies  determinable  by,  471. 
contracts  of  service  determinable  by,  473. 
that  time  is  essential,  under  contract  of  sale,  599. 
of  intended  breach  of  contract,  617. 
construction  of,  as  to  limit  of  time,  601 . 
to  debtor,  of  assignment  of  debt,  831,  833.    See  Assignment. 
to  trustee,  not  binding  on  new  trustee,  835. 
assignee  of  land  boimd  by  notice  of  covenants,  878,  880. 
constructive,  effect  of,  between  vendor  and  purchaser,  250. 

NOTICE  OF  ALLOTMENT. 

in  acceptance  of  application  for  shares,  18. 
varying  from  terms  of  application,  15. 
lost  in  transmission,  20. 

NOVATION. 

by  acceptance  of  new  debtor,  562,  625. 

of  policy  of  insurance,  by  transfer  to  another  company,  562,  854. 

acceptance  of,  by  policy  holder,  563. 

acceptance  required  by  statute  to  be  in  writing,  563. 
of  partnership  debt,  upon  change  in  firm,  563,  625. 

OBLIGATION. 

by  bond,  obligor  and  oblig^ee,  94. 

legal  and  moral,  as  consideration  for  promise,  43,  62,  433. 

OFFENCES. 

illegal  compounding  of,  510. 

money  paid  for  compounding,  recoverable,  555. 

OFFER  OF  CONTRACT. 

acceptance  of,  13.    See  Acceptance. 
contmuance  of,  20. 
limited  to  fixed  time,  21. 
limited  to  reasonable  time,  20. 
variation  of,  23. 
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OFPBE  OF  CONTEACT— conWnu^t/. 
TOYOcation  of,  21. 

by  death,  24. 

by  bankruptcy,  25. 
refosal  of,  24. 
not  assignable,  16. 

in  writing,  accepted  by  parol,  118,  143,  198. 
by  telegraph,  20. 

OFFICE. 

claim  by  rightful  owner  of,  for  fees  wrongfully  taken,  56. 
illegal  and  excessive  fees  extorted  for  discharge  of,  61. 
illegal  sale  and  resignation  of,  507,  508. 
sale  of  salaries  and  pensions  of,  508. 

OPINION. 

statement  of,  not  binding,  4,  233. 

OPPRESSION. 

contracts  induced  by,  276.    See  Dubess. 
money  illegally  obtained  by,  58,  59,  555. 

by  crMitor  in  oppression  of  debtor,  548,  555. 

OPTION. 

to  purchase,  time  an  essential  condition  of,  598. 

to  take  lease,  assignable,  864. 

lease  with,  for  purchase  or  renewal,  864,  865. 

OEDEE  OP  COUET. 

by  consent,  for  judgment  subject  to  terms,  105. 
remedies  upon,  82,  105. 
interlocutory  orders,  82. 

PAEOL. 

meaning  of  term,  113. 

contract  partly  in  writing  and  partly  by  parol,  117,  143,  198. 

proposal  m  writing  accepted  by  parol,  118. 

written  contract  with  parol  variation,  126,  127,  198,  810. 

alteration  by,  of  contracts  within  Statute  of  Frauds,  565. 

rescission  of  contract  by,  567. 

discharge  of  bills  and  notes  by,  565. 

agreement  in  alteration  of  contract  under  seal,  568. 

release  by,  654. 

PAET  PEEFOEMANOE. 

of  executory  consideration,  debt  arising  from,  35,  40. 
effect  of,  under  Statute  of  Frauds,  203. 

PAETIES. 

contract  requires  two  parties,  287. 

same  person  as  party  on  both  sides,  288,  289. 
effect  of  contract  as  to  third  parties,  289,  292. 

contract  to  pay  third  party,  290. 

party  appnointed  to  sue,  290. 
parties  in  equity,  trustee  and  cestui  que  trusty  291. 

Sarties  to  indenture,  deed  poll,  and  contracts  in  writing,  292,  293. 
esignation  of  parties  by  name  or  description,  293. 
as  creditors,  executors,  vendors,  &c.,  294. 
joint  parties,  debtors,  295. 

non-joinder  of  co-debtor,  295. 
death  of  joint  debtor,  296. 
joint  creditors,  297. 

non-joinder  of  joint  creditor,  297. 
death  of  joint  creditor,  298. 
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TARTIES— continued. 

joint  and  several  contracts,  298. 

construction  of,  as  to  joint  and  several  liability,  300. 

as  to  joint  and  several  rights,  302. 
rights  of  joint  parties  inter  «e,  304.     See  CoNTRlBtJTiON. 

as  principal  and  surety,  304.     See  Guarantee. 
extrinsic  evidence  admissible  to  identify  parties,  168. 

mistake,  and  misrepresentation  of  identity,  17,  259. 

identity  within  Statute  of  Frauds,  178. 
parties  to  contract  made  by  or  with  agent,  308.    See  Agent. 

right  and  liability  of  undisclosed  principal,  335. 

PAHTNEE. 

general  authority  of,  to  charge  partners,  362,  364. 

liability  as,  from  participation  in  profits,  362. 

loan  to  partnership  upon  share  of  profits,  362. 

ostensible  and  dormant,  335,  363. 
extent  of  authoritv  of,  as  to  contracts  under  seal,  364. 

as  to  bills  and  notes,  364. 

as  to  borrowing  money,  365. 

to  receive  payments,  365,  645. 

to  give  guarantees,  366. 

restrictions  on  authority,  366. 
contracts  by,  in  fraud  of  partnership,  367. 

paying  separate  debt  with  assets  of  firm,  44,  367. 
rights  and  liabilities  of,  on  contracts  in  name  of  firm,  294. 

on  contracts  in  name  of  partner  or  agent,  335. 

joint  and  several  liability  of,  304,  362,  364,  365. 
dissolution  of  partnership  ana  notice  of,  366. 

by  death  of  partner,  liability  of  executor,  493,  897. 
account  stated  on  dissolution  of,  77,  689. 
apportionment  of  premium  on  dissolution,  40,  70. 
tnuisfer  of  liability  on  change  in  firm,  563,  625,  840. 

appropriation  of  payments  between  old  and  new  firm,  649, 650. 
interest  of  partners  in  real  estate,  168. 

conversion  of  assets  on  dissolution,  169. 
set-off  by  or  against  partners,  719. 
specific  performance  of  agreement  for  partnership,  803. 

PASSENGER. 

liability  of  carrier  of,  491.    See  Gabbier. 
travellmg  at  **  own  risk,"  491. 
liability  of,  for  extra  lugga^,  33. 

for  travelling  without  paying  fare,  34. 
damages  for  delay  of,  742,  745,  762. 

PATENT  DEFECT.    See.  Latent  Defect. 
sale  of  goods  with,  237. 
not  included  in  warranty,  237. 
in  state  of  repair  of  denused  premises,  239. 

PAWNBROKER. 

regulations  of  pled^  to,  524. 

warranty  by,  on  sale  of  forfeited  pledge,  261 

PAYMENT. 

in  performance  of  contract,  585. 

in  satisfaction  of  breach,  or  of  debt,  627,  628. 

payment  after  action  brought,  628. 
payment  into  court  in  satisfaction,  628. 
in  satisfaction  of  bond,  covenant,  and  judgment,  628. 

payment  po«<  diem,  628. 

Dond  with  special  condition,  629. 
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PAYMENT— oon/inued. 

traiiBactioniB  equivalent  to  payment,  629. 

of  less  sum  than  the  debt,  622,  629. 

of  composition  for  debt,  629.    See  CoMPOSinoir. 

set-off  of  cross  items  in  account,  630,  715. 

payment  by  bill  or  note,  632.    See  Bill  taken  fob  Debt. 

by  delivery  of  goods,  631 . 

by  banker  s  cheque,  636,  645. 
effect  of  receipt  in  admission  of,  638. 

as  aj^ainst  third  party,  639. 

receipt  stamp,  640. 

receipt  under  seal,  or  on  deed,  640. 
to  one  of  joint  creditors,  641. 
by  one  of  joint  debtors,  642. 
to  trustees,  643. 

power  of  trustees  to  give  receipts,  643. 
to  executor,  643. 
to  agent,  partner,  solicitor,  factor,  &c.,  644,  645. 

power  of  solicitor  to  receive  mortgage  debt  or  purchase-money, 
646. 
by  agent,  ratification  of,  646. 
by  third  party  on  behalf  of  debtor,  29,  43,  647. 
appropriation  of  payments,  by  debtor,  648. 

by  creditor,  650. 
appropriation  in  account  to  earlier  debt,  649. 
appropriation  to  debt  birred  by  limitation,  631,  651,  708. 
appropriation  of  composition,  or  dividend  in  bankruptcy,  649. 
appropriation  by  law,  652. 
time  of  payment,  595,  652.    See  Pebformai^ce  ;  Time. 

Slace  of  payment,  604. 
ebtor  bound  to  find  creditor,  605. 
where  creditor  abroad,  605. 

PENALTY. 

contracts  with,  771.    See  Bond  ;  Liquidated  Dakagbs. 

debt  for,  by  statute,  102. 

imposed  by  statute,  construed  as  prohibition,  505. 

oompoundmg  penal  actions,  510. 

limitation  of  action  for,  684. 

PENSION. 

illegal  sale  or  charge  of,  508. 

PERFOEMANCE. 

must  accord  with  contract,  584. 

variation  of,  by  consent,  567,  584. 

of  contracts  to  pay  money,  585. 

of  sale  of  goods,  as  to  quantity,  quality,  and  delivery,  461,  686, 

588. 
of  sale  of  land,  as  to  title  and  property,  458,  589,  593. 
of  conditions  in  charter-parties,  463. 
tune  of  performance,  595.    See  Time. 

where  no  time  fixed  in  contract,  595. 

time  made  essential  by  agreement,  or  by  notice,  697,  599. 

extension  of  time,  599. 

construction  of  terms  relating  to  time,  600. 
place  of  performance,  604. 

where  no  place  fixed  in  contract,  605. 

construction  according  to  law  of  place  of,  607. 
effect  of  part  performance  under  Statute  of  Frauds,  201,  203. 
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PEBSON.    See  Parties. 

evidence  required  to  identify,  138. 
description  of,  in  contract,  293,  294. 
mistake  or  misrepresentation  of  personalty,  17,  259. 
capacity  to  contract,  370.    See  ferANT ;  Married  Woman,  &c. 
claim  for  injury  to,  discharged  by  death,  890. 
does  not  pass  to  trustee  in  bankruptcy,  906. 

PHYSICIAN. 

can  sue  for  fees,  524. 

taking  gift  from  patient,  59,  285. 

PLACE. 

of  contract,  25,  607. 

of  cause  of  action  arising  on  contract,  26. 

construction  according  to  law  of  place  of  contract,  136,  607. 

law  of  place  of  performance,  607. 
remedy  regulated  by  pltice  of  procedure,  136,  197. 
of  performance  of  contract,  604. 

where  no  place  fixed  in  contract,  605. 

where  creditor  abroad,  605. 

for  delivery  of  goods  sold,  606. 

for  payment  of  rent  reserved  or  covenanted,  606. 

PLEDGE.    See  Mortgage;  Pawnbroker. 

by  factor  or  mercantile  agent  intrusted  with  possession,  348. 

to  pawnbroker,  524. 

discharged  by  tender  and  refusal,  609. 

warranty  of,  by  pledgor,  261. 

POLICY.    See  Insfranob. 

POSSESSION. 

of  goods,  delivery  and  receipt  of,  under  Statute  of  Frauds,  188. 
constructive  delivery  of,  191. 
of  land  sold,  takes  contract  out  of  the  statute,  201. 
of  property  under  illegal  contract,  653. 
wnere  parties  not  in  pari  delicto,  554. 

POST  OFFICE. 

agent  of  sender  of  letter,  19. 

oSer  of  contract  for  acceptance  by,  19. 

sale  of  goods  by,  19. 

allotment  of  shares  by,  20. 

offer  for  acceptance  by  return  of»  19,  21. 

revocation  of  offer  or  acceptance  by,  22,  24. 

payment  sent  through,  635. 

POSTAL  OEDEE. 

negotiability  of,  858. 

wrongfully  paid  to  and  converted  by  banker,  57. 

POWEE  OF  ATTOENEY.    See  Warrant  of  Attorney. 
to  execute  deed,  309. 
construction  of,  314. 
mode  of  execution  of,  318. 
revocation  of,  325. 

PEEMIUM. 

apportionment  of,  on  death  of  apprentice,  70. 

on  dissolution  of  partnership,  40,  70. 
voluntary  payment  of,  to  preserve  policy,  43. 
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PEINCIPAL  AND  AGENT.    See  Agent. 
PRINCIPAL  AND  SURETY.    See  Guarantee. 

PRINTING. 

contracts  partly  printed  and  partly  written,  143. 
without  name  and  abode  of  printer,  526. 
illegal  work  not  chargeable,  510. 

PRIORITY. 

of  debts  in  administration  of  assets,  97. 

of  judgment  debt,  110. 

between  successive  assignees  of  debt,  832. 

PROCEDURE.    See  Legal  Process. 

law  of,  regulates  remedy,  pleading,  and  evidence,  136,  197,  717. 

applies  to  foreign  contracts,  197,  507,  684. 
foreign  law  of,  not  available,  684,  717. 

PROCURATION. 

signing  bill  by,  316,  338. 

PROFITS. 

liability  of  agent  to  accotint  for,  326. 

of  directors,  and  promoters  of  company,  328. 

insurance  of,  25. 

PROMISE. 

creating  contract,  3. 

voluntary  or  gratuitous,  5. 

implied  upon  executed  consideration,  40. 

absolute  and  conditional,  444,  445.    See  Condition. 

conditional  upon  funds,  445. 

condition  of  will,  or  approval,  or  act  of  promiser,  446,  447. 

condition  of  approval  or  certificate  of  third  party,  449,  450. 

condition  of  demand  or  notice,  451,  453. 
alternative,  474.    See  Alternative  Promises. 

PROMISSORY  NOTE.    See  Bill  of  Exchange. 
parties  to,  288. 

payable  to  order,  or  bearer,  288,  848. 

payable  to  holder  of  office,  288. 
joint  and  several,  300. 
contract  of  maker,  847. 
presentment  of,  848. 

PROMOTER  OF  COMPANY. 

liability  of  company  for  contracts  and  charges  of,  290,  423. 
fiduciary  relation  of,  to  company,  284. 
liability  of,  to  account  for  profits  made,  328. 

for  untrue  statement  in  prospectus,  245. 
contracts  of,  te  be  specified  in  prospectus,  423. 

PROPERTY. 

effect  of  contract  of  sale  on,  164,  171,  588. 

under  illegal  contract,  553,  555. 
transfer  of,  by  bill  of  lading,  848. 
risk  of  loss  of,  rests  with  owner,  495. 

PROSPECTUS  OF  COMPANY. 

misrepresentations  in,  as  ground  of  fraud,  234. 
non-msclosure  of  material  facts  in,  247. 
contracts  of  the  company  or  promoters  te  be  specified  in,  248. 
explained  and  corrected  by  articles  of  association,  250. 

L.  3  Q 
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PUBLIC  HOUSE. 

regulations  of  sale  of  spirituous  liquors,  ^25. 

coyenants  as  to  sale  and  supply  of  oeer  in,  520,  802,  868,  880. 

on  sale  of,  time  essential,  599. 

PUBLIC  JUSTICE. 

contracts  affecting  or  influencing,  509. 

compounding  offences,  510. 
contracts  in  fraud  of  banlunpt  law,  512. 

PUBLIC  OFFICE.    See  Office. 

PUBLIC  POLICY. 

contracts  illegal  as  contrary  to,  505. 


QUANTUM  MEEUrr. 

implied  promise  to  pay,  for  executed  consideration,  40. 

QUI  TAM  ACTION, 
limitation  of,  684. 

QUIET  ENJOYMENT. 

covenant  for,  implied  in  words  of  demise,  154. 

conditioned  on  payment  of  rent  and  coyenants,  459. 
ooyenant  for,  runs  with  the  land,  864. 
damages  for  breach  of  covenant  for,  766. 


EAILWAY  COMPANY.    See  Carrier. 
contract  by  time  tables  and  tickets,  11. 

effect  of  conditions  on  ticket,  11,  117. 
deposit  of  goods  at  parcels  office,  11. 
effect  of  statutory  notice  to  purchase  land,  11. 
borrowing  powers  of,  411. 
Lloyd's  bonds  issued  by,  45. 
contracts  ultra  vires  of,  410. 

special  contracts  under  the  Bailway  and  Canal  Traffic  Act,  490. 
specific  performance  of  contracts  for  railway  works,  800, 

for  working  or  using  railway,  800. 

for  providing  station,  bridges,  sidings,  &c.,  801. 
excessive  charges  by,  61. 
undue  and  unreasonable  preference  by,  62. 

RATES. 

liability  of  tenant  for,  imder  lease,  556.    See  Taxes. 

RATIFICATION. 

of  assumed  agency,  311. 

relation  back  to  act  ratified,  313. 

of  signature  of  agent  under  the  Statute  of  Frauds,  185,  311. 

of  contract  made  during  infancy,  376,  377. 

by  husband  of  contract  of  wife,  402. 

01  informal  or  unauthorised  contract  of  company,  421. 

of  contract  of  proposed  company,  312. 

of  forged  document,  312,  511. 

of  payment  made  on  behalf  of  debtor,  647. 

EEAL  ESTATE.    See  Assets  ;  Heir  ;  Sale  of  Land. 
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EEASONABLE. 

sale  not  fixing  price  imports  a  reasonable  price,  179,  182. 
contract  not  iixin^  time  imports  a  reasonaole  time,  595. 
evidence  admissible  to  show  what  is  reasonable  time,  139. 
service  terminable  by  reasonable  notice,  474. 
unreasonable  contracts,  479,  812. 
unreasonable  usages,  128. 

EECEIPT. 

as  admission  of  payment,  638. 

eifeot  as  regards  third  party,  639. 

under  seal,  or  indorsed^on  deed,  640,  641. 

by  one  of  joint  creditors,  641. 

to  one  of  joint  debtors,  642. 

power  of  trustees  to  give,  643. 

stamp  required  on,  614,  640. 

creditor  bound  to  give  stamped  receipt,  614. 

tender  upon  condition  of,  614. 

given  gratuitously,  without  payment,  639,  707. 

entry  by  creditor  of  payment  made,  707. 

fiEGEiyiNa  OEDEE. 

effect  of,  upon  property  of  debtor,  729,  904.    See  BANKEUPTCfY. 

EEOITAL. 

deeds  construed  as  restricted  by,  146. 
construed  as  importing  a  covenant,  153,  163. 
general  release  restricted  by,  655. 

EEOOGNIZANCE. 

debt  created  by,  112. 
limitation  of  action  on,  681. 

EEOOED.    See  JiTDaMEirr. 
contracts  of,  104. 
courts  of,  104. 

EECTEPICATION. 

of  mistake  in  expression  of  agreement,  209,  212. 

in  conveyance,  lease,  or  settlement,  213,  214. 

EEDUCTION  INTO  POSSESSION. 

by  husband,  of  wife's  choses  in  action,  886. 

RELEASE. 

by  deed  tmder  seal,  653. 
by  agreement  not  under  seal,  654. 
renunciation  of  bills  and  notes,  654. 
construction  of,  654. 

restricted  by  recitals  of  object,  655. 
upon  condition,  precedent  or  subsequent,  656. 
covenant  not  to  sue,  absolute  or  for  limited  time,  656,  657,  659. 
of  one  of  co-debtors,  657. 

reserving  remedies  against  co-debtor,  or  against  surety,  657, 
658. 
by  one  of  co-creditors,  659. 

in  fraud  of  co-creditors,  659. 
obtained  by  fraud,  660. 

EENEWAL  OF  LEASE. 

covenant  for,  runs  with  land,  864. 

lease  with  covenant  for  perpetual  renewal,  865. 

3q2 
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BENT. 

condition  of  forfeiture  for  non-payment,  471,  606. 
covenant  to  pay,  606. 

implied  m  law  in  reservation,  154. 

runs  with  land,  864. 
place  for  payment,  under  condition  and  under  covenant,  606. 
deduction  of  taxes,  charges,  &c.,  51,  122,  556. 
liability  for,  after  destruction  of  premises  by  fire,  484. 
increased,  for  farming  contrary  to  lease,  772,  777. 
effect  of  payment  of,  m  creating  tenancy,  415,  863. 
limitation  of  action  for,  681,  682. 
liability  of  executor  for,  896. 
guarantee  of,  within  Statute  of  Frauds,  161,  197. 
payment  of,  under  mistake  of  title,  63. 
recovery  of,  in  bankruptcy,  736. 

EEPAIE. 

covenants  to,  subject  to  conditions,  459. 

with  exception  of  fire  and  accidents,  484,  485. 

run  with  land,  866. 

continuing  breach  of,  695,  746,  767. 
agreements  for,  collateral  to  lease,  126. 
non-disclosure  of  defects  by  lessor,  238. 

representations  m£ide  as  to,  239,  249. 
of  ship,  authority  of  master  to  provide  for,  359. 

EEPRESENTATION. 

of  fact  and  of  intention,  liability  for,  3,  230,  231. 

warranty  of,  3,  261 . 

contracts  conditional  upon  truth  of,  264. 

effect  of,  on  claim  to  specific  performance,  232,  810. 

as  to  credit  of  person,  liability  for,  162. 

fraudulent,  as  inducing  contract,  230,  236,  243.     See  Fraui). 

as  ground  of  action,  244,  257. 

as  to  personality,  17. 

EEPUGNANCY. 

words  rejected  for,  147. 

REPUTED  OWNERSHIP. 

claim  of  trustee  in  bankruptcy  to  goods  in,  833,  911. 

exception  of  choses  in  action  other  than  trade  debts,  912. 
hirings  and  transactions  excepted  from,  912,  913. 
trust  property  not  included  in,  913. 

REPUTED  WIFE. 

authority  of,  397.    See  Married  Woman. 

REQUEST. 

considerations  executed  upon,  29,  42. 

debts  for  money  paid  upon,  29. 

debts  and  promises  conditional  upon,  451. 

RE-SALE. 

by  buyer  of  goods,  under  sale  induced  by  fraud,  258. 

loss  of  profit  on,  as  damages  under  contract  of  sale,  753,  757. 

RESCISSION  OF  CONTRACT. 

by  new  agreement  before  breach,  559.    See  New  AaREEMEmr. 

alter  part  performance,  39,  560. 

implied  from  lapse  of  time,  561 ,  599. 

conditional,  561. 

by  novation,  562.    See  Novation. 

of  contracts  in  writing,  564. 
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EESCISSION  OP  COJUTBAOI-'Continued. 
of  oontracts  within  Statute  of  Frauds,  565. 
of  contracts  under  seal,  568. 
contracts  with  condition  to  rescind,  470,  473. 
rescission  on  breach  of  warranty,  263. 
rescission  on  breach  of  contract,  617. 
on  bankruptcy  or  insolvency,  461,  619,  907. 
on  ground  of  fraud,  253.    See  Fbaud. 
by  parol,  567. 

RESIGNATION. 

of  office,  sale  of,  508. 

bond  for  resigning  liying,  509. 

EES  JUDICATA. 

effect  in  estoppel.  111,  667.    See  Estoppel;  Jxtdqment. 
by  foreign  juagment,  669. 
by  award,  672. 

EESTITUnON. 

on  avoidance  of  contract  induced  by  fraud,  256. 

of  goods  obtained  by  fraud  or  fraudulent  contract,  57,  260. 

RESTRAINT  ON  MARRIAGE.    See  Mabbiaqe. 

RESTRAINT  OF  TRADE, 
contracts  operating  in,  515. 

reasonable  limits  of,  in  space  and  in  time,  516,  517. 
breach  of  covenant  for,  521. 
combinations  of  workmen  and  of  employers,  521,  522. 

RETAINER. 

by  executor,  of  his  own  debt,  699,  901. 

of  legacy  for  debt  of  legatee,  699,  723. 

of  debt  Darred  by  limitation,  699.    See  Exegutob. 

REVERSION. 

covenants  running  with,  862. 

by  estoppel,  869. 

covenants  of  lease  protected  from  merger  of,  874. 

sale  of,  at  undervalue,  280,  432. 

REVOCATION. 

of  oifer  of  contract,  21,  22. 

of  bidding  at  auction,  21. 

of  application  for  shares,  22. 

of  acceptance  of  contract,  23. 

of  continuing  offer,  22. 

of  contiDuing  guarantee,  23,  893. 

of  authority  of  ag^ent,  35,  36,  322.    See  Aqent. 

of  authority  of  wife,  398. 

of  licence  to  enter  or  use  land,  167.    See  Licekce. 

REWARD. 

contract  by  offer  of,  10,  287,  436. 

SALE  OF  GOODS. 

contracts  for,  within  Sale  of  Goods  Act,  1893...  171. 

acceptance  and  receipt  of  the  goods  sold,  194. 
by  auction,  9,  12,  21,  120,  241.    ^  Auction. 
in  market  overt,  and  in  shop,  57,  261. 
by  order  and  delivery,  9,  19. 
by  bought  and  sold  notes,  15,  176,  332.    See  Bbokeb. 
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SALE  OF  GOODS— continued. 

for  ready  money  and  upon  credit,  122,  190,  444,  460. 

to  be  paid  for  by  bill,  444,  783. 

at  reasonable  price,  179,  182. 

according  to  usages  of  trade,  129,  134. 

by  sample,  13,  120,  223,  265,  687.    See  Sample. 

with  warranty,  66,  261,  262.    See  WABRAinrsr. 

with  all  faults,  237. 

by  description,  120,  264. 

to  answer  particular  purpose,  262,  588. 

of  articles  of  food,  262. 

on  approval,  or  on  sale  or  return,  448,  495. 

of  cargo  on  voyage,  or  on  condition  of  arrival,  461,  482. 

of  several  parcels  at  same  time,  173,  195. 

for  delivery  in  instalments,  461,  586,  618,  753. 

conditions  precedent  as  to  payment  and  delivery,  460. 

delivery  under  contiuct,  as  to  quantity  and  quality,  586 — 588. 

as  to  mode  of  delivery,  181,  567,  588. 

right  of  buyer  to  examine,  195,  266,  587. 

incomplete  delivery,  35,  37. 

forbearing  to  deliver  at  request  of  buyer  or  seller,  567,  754. 

delivery  according  to  direction  of  buyer,  588. 
time  for  dofivery,  586,  596. 
place  for  delivery,  606. 
breach  by  sale  and  delivery  to  third  party,  616. 

by  notice  of  intention  not  to  deliver,  or  accept,  618,  619. 
damages  for  not  paying  price,  752. 

for  not  accepting  goods,  753. 

for  not  delivering  goods,  753,  755. 

resale  as  measure  of  damages,  753,  754,  758. 

specific  delivery  of  goods  sold,  757,  798. 
recovery  of  price  paid,  on  failure  of  goods,  65,  69. 
mistake  as  to  article  sold,  quality  or  value,  219,  226. 
obtained  by  fraud,  256,  258.    See  Fraud.- 

with  intention  not  to  pay,  232. 

by  concealment  of  defects,  236. 
effect  of,  upon  property  in  goods  sold,  199,  203,  588. 

risk- of  loss  before  delivery,  496. 
effect  of  insolvency  or  bankruptcy  of  buyer,  204,  461,  907. 
effect  of  breach  of  warranty,  65,  69,  70,  263. 
sale  with  benefit  of  insurance,  865. 

SALE  OF  LAND. 

contracts  for,  within  Statute  of  Frauds,  164. 

possession  siven  takes  contract  out  of  the  statute,  201. 

parol  variations  of  terms  of  sale,  565. 
by  auction,  9,  21,  241.    See  AucrnoN. 
compulsory,  under  Lands  Clauses  Act,  11. 
con(&tions  precedent,  as  to  conveyance  and  payment,  458. 
conditions  for  rescission  upon  default  of  either  x>arty,  472. 
conditions  as  to  misdescription,  compensation,  &c.,  593,  817. 
performance,  as  to  title,  property  conveyed,  &c.,  589,  591. 

conditions  restricting  title,  590. 

title  of  leaseholds,  594. 
delivery  of  abstract,  590. 
tx)sts  of  preparing  conveyance,  459. 
time  not  of  essence  of  contract,  597.    See  Time. 

time  made  essential  by  agreement  or  circumstances,  597,  598. 
payment  of  purchase  money  to  solicitor  or  agent,  646. 

of  deposit,  72,  73. 
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SALE  OF  LANB— continued. 

payment  of  purchase  money  to  auctioneer,  72,  354. 

forfeiture  of  deposit,  66,  763,  779. 
purchase  money  pnmarily  chargeable  on  land  sold,  101. 
specific  performance  of,  796. 

with  compensation  for  deficiencies,  593,  816,  817. 
breach  by  vendor  conveying  to  third  party,  616. 
damages  reooverable  against  purchaser,  762. 

against  vendor,  763. 

for  loss  of  bargain,  764. 
effect  of,  in  equity,  in  conversion  of  property,  816,  894. 

rights  of  real  and  personal  representatives,  894,  895. 
mistake  in,  as  to  title,  quantity,  or  value,  224,  225. 
rescission  of  contract  for  fraud,  257. 

misrepresentations  as  to  value,  240. 

duty  of  disclosure  as  between  vendor  and  purchaser,  238,  240. 

vendor  or  purchaser  in  fiduciary  relation,  240,  283. 

SALVAGE. 

claim  for,  32. 

SAMPLE. 

sale  of  goods  by,  13,  120,  265,  587.    See  Sale  of  Gk)ODS. 

latent  £fect  in,  223. 

mistake  in,  218. 

acceptance  and  receipt  of,  as  part  of  bulk,  195. 

SATISFACTION.    See  Accord  ;  Payment. 

security  taken  in  satisfaction  or  merger  of  debt,  623,  662. 
effect  of  bill  or  note  taken,  633.    See  Bill  taken  fob  Debt. 

SOEIP  CEETIFICATE. 
assignment  of,  857. 

SEA. 

debtor  not  bound  to  seek  creditor  beyond,  605. 

defendant  bevond,  excepted  from  limitation,  690. 

definition  of  oeyond,  in  Statutes  of  Limitation,  690. 

joint  debtor  beyond,  excepted  from  judgment  for  debt,  665,  691. 

dangers  and  accidents  of,  e^tceptions  of,  488. 

SEAL.    See  Contbact  undeb  Seal  ;  Cobpobation. 

for  foreign  contract,  under  Companies  Seals  Act,  413. 

SEAMAN. 

claim  to  wages  for  incomplete  voyage,  39. 
promise  of  increased  wages  to,  435. 
maritime  lien  for  wages,  360. 

SEAWORTHINESS. 

extent  and  meaning  of,  139. 

implied  warranty  of,  in  insurance  of  ship,  270. 

condition  precedent  of,  in  charter-party,  270,  465. 

SEPAEATE  ESTATE. 

of  married  woman,  386,  387.    See  Mabbied  Womak. 
contracts  of  married  woman  chargeable  on,  387. 

SEPAEATION  DEED, 
legality  of,  396,  540. 
effect  of,  upon  conjugal  rights,  541. 
discharge  of,  by  return  to  cohabitation,  542. 

SEEVANT.    See  Masteb. 
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SET-OFF. 

at  common  law,  and  by  agreement,  714,  715. 

by  statute,  715. 

counterclaim  under  Judicature  Act,  716. 

pleading  in,  or  to  set-off  and  counterclaim,  716,  717. 

by  and  against  joint  and  several  debtors  and  creditors,  718. 

agents,  pui;ners,  &c.,  718,  719. 

tnistees  and  assignees  of  debt,  720,  721. 

surety,  721. 

executors  and  administrators,  722. 

in  administration  of  assets,  723. 

in  bankruptcy,  mutual  credits  and  dealings,  724,  725. 

by  and  against  companies,  and  in  winding-up,  726,  727. 

in  action  oy  or  against  undisclosed  principal,  341,  343. 

effect  of  set-off  in  account  as  payment,  630,  715. 

fuhire  set-off,  638. 

SETTLEMENT. 

on  marriage,  agreement  for,  within  Statute  of  Frauds,  163. 

marriage  as  consideration  for,  163,  440. 

rectification  of,  by  articles,  214. 

of  family  rights,  supported,  2)28,  285. 

by  infant,  377. 

SHAEES. 

contract  for,  by  application  and  allotment,  15,  20. 

notice  of  allotment,  18,  20. 

revocation  of  application,  22. 
contracts  for  paid-up,  registration  of,  638. 
contracts  for  sale  of,  not  within  Statute  of  Frauds,  169,  172. 
sale  of,  by  broker  on  the  Stock  Exchange,  351. 
infant  shareholder,  liability  of,  379. 
damages  for  not  delivering,  754. 
transfer  of,  subject  to  approval  of  directors,  451. 
transfer  of,  by  deed  in  blank,  90. 
certificates,  delivery  of,  on  transfer,  857. 
scrip  certificates  of,  transferable,  657. 
debt  for  calls,  of  nature  of  specialty,  103. 
repudiation  of,  for  fraud  in  allotment,  253,  254,  255,  258. 

affirmance  after  notice  of  fraud,  254. 
specific  performance  of  contract  for  sale  of,  798. 
time  bargains  in,  530. 
liability  of  executor  on,  898. 
liability  of  bankrupt  on,  734,  912. 
issued  at  discount  or  as  paid  up,  638. 

SHERIFF. 

in  sale  by,  no  warranty  of  title,  261. 

promise  to,  in  consideration  of  executing  writ,  436. 

SHIP.    See  Bill  of  Lading  ;  Charter-party  ;  Freight. 
abandonment  of,  under  insurance,  455. 
sale  or  insurance  of,  in  ignorance  of  loss,  223. 
description  of,  as  to  age,  class,  &c.,  269.    See  Insurance. 
appointment  and  authority  of  master,  358.    See  Master  of  Ship. 
liability  of  registered  owner,  358. 
repairs  and  necessaries  for,  359. 
hypothecation  of,  360. 
ngnt  of  purchaser  or  mortgagee  to  freight,  289. 

SHOP. 

warranty  of  title  on  sale  in,  261 . 

authority  of  shopman  to  receive  payment,  645. 
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SIGNATUEE. 

as  evidence  of  agreement,  123. 

attestation  of,  124. 

under  Statute  of  Frauds,  182. 

mode  of,  by  initials,  mark,  &c.,  184. 

by  aeent,  185,  318,  320. 

of  bill  per  pro,  338. 

of  deed,  87,  318. 

forgery  of,  511.     See  Foeqery. 

SIMONY. 

contract  to  present  to  yacant  benefice,  509. 

resignation  Donds,  509. 

sale  of  adyowson  of  yacant  benefice,  556. 

80LICIT0B.    See  Attorney. 
q^ualifications  of,  522. 

liability  of,  on  undertaking  for  client,  331. 
liability  of,  for  negligence,  695,  749. 
authority  of,  to  sign  contract,  185. 

to  receive  payment  of  debt,  mortgage,  or  purchase  money, 
644,  646. 

pa^rment  of  deposit  on  sale,  72,  73. 
limitation  of  action  by,  for  costs  of  le^l  proceedings,  694. 

of  action  against,  for  money  received,  689. 
purchase  by,  of  interest  in  suit,  515,  523. 
purchase  or  mortgage  or  gift  from  client,  283,  515. 
fiduciary  relation  of,  283,  689. 
lien  of,  for  costs,  59. 
delivery,  and  taxation  of  biU,  76,  523. 
agreements  by,  as  to  payment  of  costs,  515,  523. 
authority  of,  as  partner  to  bind  his  firm,  364. 
sale  of  business  of,  801. 
contracts  in  restraint  of  practice  of,  520. 

SPECIAL  DAMAGES.    See  Damages. 

SPECIALTY  DEBT. 

by  covenant  under  seal,  94.    See  Covenant. 

priority  of,  97,  100. 

remedy  for,  against  heir,  and  real  estate,  98,  100. 

debts  by  statute,  102. 

limitation  of  action  for,  681.    See  Limitations. 

SPECIFIC  PERFOEM.VNCE. 
remedy  of,  792. 
by  injunction  against  breach,  792.    See  Injunction. 

contracts  with  affirmative  and  negative  terms,  793. 
election  to  claim  specific  performance  or  damages,  794. 
application  of ; — to  debts  and  money  claims,  795. 

sale  of  land,  796. 

sale  of  goods  and  specific  delivery  of  goods,  797,  798. 

sale  of  stock,  shares,  &c.,  798. 

contracts  for  piersonal  services,  building,  repairs,  &c.,  799 — 801. 

sale  of  goodwill  and  partnership,  801,  803. 

sale  of  after-acquired  property,  803. 

to  foreign  contracts,  804. 
discretion  of  court  in  granting,  806. 
grounds  for  refusing — want  of  jurisdiction  against  plaintiff,  807. 

incapacity  of  pmintiff  to  perform  the  contract,  808. 
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8PECIFI0  TEBFOBMIlSC^— continued. 

default  in  performance  of  plaintifF,  809. 

default  in  collateral  agreement  or  representation,  809, 810. 
incapacity  of  defendant,  811. 
hardship  on  defendant,  812. 

Serformance  causing  forfeiture,  809,  813. 
efective  and  inadequate  consideration,  813. 
uncertainty  in  construction  or  application  of  contract,  814. 
where  performance  useless,  815. 
with  compensation  for  delay  or  deficiencies  in  performance,  815, 
816. 
against  purchaser,  817. 
against  vendor,  819. 
with  indemnity  against  risks,  821. 
of  written  contracts  with  parol  variations,  127,  566,  810. 
parties  to  suit  for,  291. 
claim  of  assignee  of  contract  to,  827. 

SPIEITUOUS  LIQUOES. 
illegal  sale  of,  52d« 

STAKEHOLDEE. 

liability  of,  for  money  received,  72. 

deposit  with  auctioneer  as,  72,  355.    See  AucnoNEEB, 

deposit  for  wager,  or  illegal  purpose,  530,  531. 

STAMP. 

on  receipt  for  payment  of  money,  640. 

demand  of  stamped  receipt  on  tender,  614. 

account  stated  of  debt  requiring  stamp,  76. 

on  alterations  made  in  written  mstrument,  564,  578. 

on  orders  upon  debtor  for  payment,  831,  839. 

exemption  of  renewal  of  debt  within  Statute  of  Limitations,  704. 

STATUTE. 

debts  created  under  statutes,  102. 
debts  under  foreign  and  colonial  statutes,  85. 
debts  by  statute  merchant  and  staple,  112. 
contracts  illegal  by,  505. 

effect  of  penalty  imposed  by,  505,  506. 

STATUTE  OF  FRAUDS.    See  FaAUDS. 

STATUTE  OF  LIMITATIONS.    See  Limitations. 

STAYING  PEOCEEDINGS. 

as  consideration  for  promise,  438. 

STEWAED  OF  MANOE. 
excessive  fees  taken  by,  61. 

STOCK.    See  Shakes. 
certificate  of,  857. 

public,  certificates  of,  and  dividend  warrants,  857,  858. 
dajnages  for  not  delivering,  754. 
specinc  performance  of  contracts  for,  798. 
tmie  bargains  in,  530. 

STOCKBEOKEE.    See  Broker. 
authority  of,  351. 

subject  to  rules  of  Stock  Exchange,  43,  351. 
discharge  of  contract  by  substitution  of  nominee,  351. 
acting  as  stockjobber,  352. 
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STOPPAGE  IN  TRANSITU. 

by  BeUer  upon  insolvency  of  buyer,  194. 
as  against  indorsee  of  bill  of  lading,  852. 
by  surety,  on  payment  of  price,  305. 
by  commission  agent,  353. 

STRIKE  OF  WORKMEN. 

liability  for  delay  caused  by,  under  charter-party,  487. 

SUBROGATION. 

of  rosurer  to  remedies  of  insured,  49. 

SUNDAY. 

illegal  trading  on,  527. 

SURETY.    See  Guabaittxe. 

SURGEON. 

contracts  in  restraint  of  practice  of,  521. 

SURRENDER. 

of  lease,  by  writing  or  operation  of  law,  156. 
of  lease,  by  acceptmg  new  lease,  561. 

SURVIVOR.    See  Joint  Contract. 

TAXES. 

indemnity  of  tenant  from,  51. 

income-tax,  land-tax,  &o.,  to  be  deducted  from  rent,  51,  122. 

coyenant  to  pay  rent  clear  of  all  taxes,  556. 

extends  to  taxes  subsequently  imposed,  557. 

TELEGRAPH. 

contracts  made  b^,  20. 

effect  of  mistake  in  transmission,  20,  770. 

instructions  for  message,  sufQcient  within  Statute  of  Frauds,  175. 

signature  of  clerk  sufficient  within  the  statute,  186. 

TENANCY.    See  Landlord  AND  Tenant  ;  Lease. 

contracts  relating  to,  within  Statute  of  Frauds,  155,  164. 
subject  to  customs  of  the  country,  131. 
sufficient  consideration  to  support  contract  of  landlord,  441. 
under  agreement  for  lease,  157,  158,  415,  863. 

TENANTS  IN  COMMON. 

joint  and  several  leases  by,  303. 

covenants  running  with  the  land  under  leasee  by  or  to,  874,  875. 

TENDER. 

of  delivery  of  goods  sold,  583,  608,  609. 
of  payment  of  money,  608. 

continued  readiness  to  pay,  and  payment  into  court,  608,  609. 
time  of  tender : — to  debts  payable  on  certain  day,  609. 

to  bond  debt,  tender  poet  diem^  609. 
to  debts  of  indefinite  credit,  610. 
mode  of  making,  production  of  the  money,  611. 
what  coin  and  notes  sufficient  for,  528,  612. 
amount  of  tender,  612. 

reduction  by  set-off,  613. 

to  part  of  claim,  to  one  of  several  debts,  613. 
conditional  tender,  613. 

with  demand  of  receipt,  614. 

under  protest,  614. 
to  or  by  agent,  614. 
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TENDEE-Hxmttnu^d. 

to  or  by  joint  creditor  or  joint  debtor,  614,  641. 
stops  accrual  of  interest,  613,  781. 
contracts  made  by,  for  goods,  &c.,  9. 

for  continued  supply  at  fixed  price,  21. 

THEATEICAL  PERFOEMEE. 

contract  of,  conditional  upon  health,  493. 
construction  of  stipulation  for  penalty,  778. 
liability  for  inducing,  to  break  engagement,  292. 

THEFT. 

debt  for  money  stolen,  53.    See  Felony. 

THEEAT. 

of  personal  yiolence,  contract  obtained  by,  277.    See  Dubess. 
money  obtained  by,  58,  278. 
of  criminal  proceedings,  510. 

TIMBEE. 

sale  of  standing,  within  Statute  of  Frauds,  165,  172. 
wrongfully  cut,  debt  for  proceeds  of,  56. 

TIME. 

of  formation  of  contract,  25,  125. 
for  performance  of  contract,  595. 

where  no  time  fixed  by  contract,  595. 

where  time  not  of  essence  of  contract,  597. 

where  made  essential  by  agreement  or  notice,  597,  599,  816. 

where  essential  by  nature  of  contract,  598. 

extension  of  time,  599. 
construction  of  expressions  as  to  time  of  performance,  600. 

as  to  computation  of  time,  600. 

as  to  date,  and  reference  to  date,  602. 

day,  month,  year,  leap-year,  &c.,  603,  604. 
abandonment  of  contract  by  lapse  of  time,  561,  600.       ^ 
presumptive  satisfaction  by  lapse  of  time,  681,  686. 
specific  performance  with  compensation  for  delay,  815. 

TITLE. 

contract  of  vendor  for,  589. 

length  of,  590. 

conditions  restricting,  590. 

on  ^rant  or  sale  of  lease,  594. 

dehvery  of  abstract  of  ,690,  598. 

objections  and  requisitions,  591,  598. 

specific  performance  subject  to  inquiry  as  to,  597. 

damages  for  not  making  titie,  763. 

covenant  for,  implied  in  words  of  grant  or  demise,  154. 

damages  for  breach  of  covenants  for,  765. 

covenants  for,  run  with  the  land,  864. 

covenant  to  produce  deeds,  864. 

mistake  as  to,  224. 

TITLE  OF  HONOTJE. 

agreement  for  procuring,  508. 

TOLLS. 

debt  by  statute  for,  102. 

debt  for  tolls  illegally  taken,  61. 

TEADB. 

sale  of  goodwill,  515,  801.    See  Goodwill. 
of  tirade  secret,  802. 
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TBADB—cantinued, 

ooyenants  against  canying  on  trade,  515,  802.    See  Eestkaint 

OF  T&ADE. 

ooyenants  restriotiye  of  trading  on  demised  premises,  867. 
contracts  infringing  regulations  of  particular  trades,  522  et  aeq, 

TEADB  UNION, 
legality  of,  521. 

TBUCK  AOT. 

requiring  wages  to  be  paid  in  coin,  526. 

TBUST. 

yoluntary  declaration  of,  428. 

yoluntary  assignment  operating  as,  828. 

of  yoluntary  ooyenant,  429. 

assignment  upon  trust  to  pa,y  creditors,  646,  790. 

eifect  of  Statutes  of  Limitation  upon,  686. 

express  trusts,  686. 

trusts  to  pay  debts,  687. 

TEUSTEE. 

liability  of,  for  money  receiyed,  73. 

for  admissions  in  account,  77. 
contracts  of,  with  cestui  que  trust,  283. 
payment  to,  and  power  of,  to  giye  receipt,  643. 
payment  to  solicitor  or  agent  of,  644. 
release  by,  in  fraud  of  party  interested,  660. 
set-off  by  or  against,  720. 

specific  performance  by  or  against,  809,  811,  812. 
notice  to,  or  to  co-trustee,  of  assignment  of  fund,  835.     See 

ASSIQNMENT. 

duty  of,  to  answer  inquiries,  835,  836. 

effect  of  bankruptcy  of,  on  trust  property,  904,  913. 

ULTBA  VIBES. 

contracts  of  company,  410.    See  Cohfant. 

of  railway  company,  411. 

injunction  agamst  acts,  at  suit  of  member,  410. 

contracts  ultra  vires  of  directors,  420. 

notice  of  powers  of  company,  and  directors,  420. 

ratification  of  contracts  oy  company,  421. 

UNCERTAINTY. 

explained  by  evidence,  140,  217. 
contract  yoid  for,  141,  217,  479. 
specific  performance  refused  for,  814. 

UNDERLEASE. 

effect  of,  on  coyenants  running  with  land,  871. 
distinguished  from  assignment  of  term,  871. 
implied  indemnity  of  lessor  for  coyenants,  877. 
money  paid  by  underlessee  in  discharge  of  lessor,  51. 

UNDERWRITER.    See  Insubance. 

usage  as  to  settlement  with  broker,  358,  645. 
right  of,  on  loss  or  abandonment  of  ship,  49,  455. 

UNDISCLOSED  PRINCIPAL. 

rights  and  liabilities  of,  335,  336,  339,  340.    See  Agent. 

UNDUE  INFLUENCE.    See  Influence. 
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USAGE  OF  TEADE. 

contracts  made  subject  to,  127. 

contracts  inconsistent  with,  127. 

contracting  with  notice  of,  128. 

words  and  phrases  explained  by,  133. 

authority  of  broker  or  agent  regulated  by,  351,  353. 

usage  of  Lloyd's,  129,  358,  645. 

usage  of  Stock  Exchange,  43,  129,  351. 

custom  of  merchants  as  to  bills  of  exchange,  58,  128,  841. 

as  to  bills  of  lading,  848. 
customs  of  the  country,  131. 
usages  contrary  to  law  or  reason,  128. 

USUEY. 

usurious  contracts,  281. 

VALUATION. 

sale  at,  449,  675—678. 

specific  performance  of  sale  at,  676. 

contract  conditioned  to  pay  amount  of,.  674. 

&ilure  of,  by  death  or  default  of  valuer,  449,  678. 

VALUE. 

implied  promise  to  pay,  for  executed  consideration,  40. 

adequacy  of  consideration,  431,  622.    See  Gonsedekation. 

effect  of  inadequacy  on  specific  performance,  813. 

duty  of  disclosure  of,  in  sales,  240. 

effect  of  representations  as  to,  4,  233,  250. 

mistake  in,  225. 

declarations  of,  in  things  delivered  for  carriage,  760.  See  Cabbieb. 

in  insurance,  268,  535,  777.    See  Insxtbance. 
presumed  in  biUs  and  notes,  5,  121,  426. 

VAEIATION. 

between  offer  and  acceptance  of  terms,  14. 

between  prospectus  and  articles,  16. 

in  application  for  and  allotment  of  shares,  15. 

of  ol^r  before  acceptance,  23. 

in  broker's  bought  and  sold  notes,  15,  176. 

of  written  contracts  by  parol,  119,  198,  566.    See  OoKTBAOT  in 

Wbitino. 
of  contract  by  new  agreement,  560.    See  New  Aobeement. 

VENDOE.    See  Sale  of  Land. 

sufficiency  of  term,  as  designation  of  a  party,  179,  294. 

VIS  MAJOE. 

nature  of,  and  liability  for,  480.    See  Act  of  Qod. 

VOLUNTAEY  CONTEACTS. 

require  a  deed  imder  seal,  5,  96. 

not  assisted  in  equity,  427,  828.    • 

bonds  and  covenants  admitted  in  administration  of  assets,  428. 

provable  in  bankruptcy,  428. 
founded  upon  natural  affection,  4^. 

upon  moral  obligation,  43,  433. 

upon  legal  obligation,  434. 
voluntary  gifts  and  trusts,  428,  828. 
voluntcuy  assi^ments,  828. 
volimtary  services,  32. 
yoluntcuy  payments  not  recoverable,  43,  62. 
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WAGERING  CONTRACTS, 
wafers  at  common  law,  529. 
maae  void  bj  statute,  530. 
subscriptions  to  lawful  games,  530. 
bills  and  securities  given  for  money  won  by,  532. 
payment  of  money  won  by,  531,  532,  552. 
deposit  with  betting-house  keeper,  532. 
with  stakeholder  on  wager,  551. 
wagers  on  price  of  stocks,  530. 
wagering  policies  of  insurance,  533.    See  Insurance. 

WAGES. 

claim  for  incomplete  service,  37,  39. 

upon  wrongful  dismissal,  36. 

upon  rescission  by  agreement,  39. 
preferential  payment  of,  in  bankruptcy,  736. 
contracts  for  payment  of,  526. 

WAIVER. 

of  contract  in  writing,  564. 

of  contract  within  Statute  of  Frauds,  567. 

of  contract  under  seal,  568. 

of  bills  of  exchange,  665,  654. 

of  conditions  precedent,  469,  619. 

of  forfeiture  under  condition,  472. 

of  delay,  599. 

of  wrongs,  by  claiming  proceeds  as  debt,  53 — 56. 

WAR. 

exception  of,  in  charter-party,  498,  500,  528. 

effect  of  embargo  on  shipping,  499. 

illegal  trading  with  enemy,  528. 

insurance  of  ships  of,  or  trading  with,  enemy,  501,  528. 

implied  exception  of,  in  insurance  of  foreign  ship,  501,  528. 

contracts  of  prisoner,  373. 

WAREHOUSE^tAN. 

liability  of,  as  bailee,  for  negligence,  491,  495. 
insurable  interest  of,  538. 
has  no  authority  to  sell  or  pledge,  309,  349. 
delivery  order  on,  effect  upon  the  possession,  194. 
liability  of  carrier  as,  after  carriage  complete,  495,  606. 

WARRANT  OP  ATTORNEY, 
to  enter  up  judgment,  105. 
for  debt  on  demand,  452. 
effect  of,  in  merger  of  debt,  664. 
interest  under,  788. 

WARRANTY. 

of  representations  of  fact,  3,  261. 

of  the  title  to  goods  sold,  66,  261. 

of  the  quality  of  goods  sold,  261,  265. 

of  goods  sold  by  description,  264. 

of  articles  of  specific  kmd  or  for  required  purpose,  262. 

of  articles  sold  for  food,  262. 

of  merchantable  quality  of  goods  sold,  264. 

of  quality  equal  to  sample,  265.    See  Sample. 

of  material  facts  in  insurance,  222,  267,  271.     See  Iksxjrakoe. 

of  seaworthiness  of  ship  insured,  139,  270. 

of  the  state  of  premises  let  for  immediate  habitation,  239. 

of  soundness  of  horse,  263,  264.    See  Horse. 

express,  excludes  implied  warranty,  265. 
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WAERANTY— cowitwwcci. 

effect  of  breach  of,  upon  the  contract,  69,  263. 

condition  for  return  of  goods  and  rescission  of  contract,  263, 
473. 
evidence  of  breach  admitted  in  reduction  of  price,  748,  753. 
damages  recoyerable  for  breach  of,  758,  759,  769. 
authority  of  servant  or  agent  to  give  warranty,  315. 
by  agent,  of  his  assumed  authority,  344,  770. 

WEIGHTS  AND  MEASURES. 

legal  standard  of,  for  contracts  and  sales,  527. 

WHAEFINGEB.    See  Warehouseman. 

WIFE. 

goods  supplied  to,  31. 

WILL. 

promise  to  dispose  of  property  by,  3,  447,  502. 

WITNESS. 

attesting,  124. 

signature  by,  sufficiency  of,  under  Statute  of  Frauds,  183,  186. 

signing  by  mistake  as  party,  207. 

WOBDS. 

rules  of  construction  of,  145,  149.    See  Construction. 
meaning  of,  explained  by  usage  of  trade,  133.    See  Usage. 
meaning  of  some,  as  used  in  contracts : — 

*  ab>at,'  *  more  or  less,*  134,  586. 

*  or,'  as  disjunctive  or  conjunctive,  146. 

*  forthwith,*  *  immediately,'  *  as  soon  as  possible,*  600. 
*from,*  'after,'  *  at,*  *on,*  *  until,*  &c.,  600,  601. 

*  day  of  date,*  *  from  the  day  of  date,'  149,  602. 
*day,*  'month,'  'twelvemonth,'  '  leap-year,' 133,  604. 

*  in  turn,'  134 ;  *  arrived,*  134 ;  '  to  arrive.*  461,  462. 
'bought  and  sold,*   176;    'with  all  faults,'   237;    'without 

reserve,*  21,  242. 
'  freight,*  289 ;  '  at  owner's  risk,'  134,  490 ;  'full  cargo,'  586. 

*  value  and  contents  unknown,'  761,  852 ;  '  under  prot^t,'  614. 

*  without  prejudice,'  703. 

WOBK.    See  Buildinq. 

contracts  for,  within  Statute  of  Frauds,  172. 
liability  to  pay  for  imperfect  performance  of,  38,  469. 
done  in  building  upon  land  of  another,  32.    See  Building. 

WEITING.    See  Contract  in  Writing. 

WBONG. 

implied  debt  for  money  obtained  by,  53. 

for  proceeds  of  goods,  &c.  obtained  by,  55. 

for  proceeds  of,  provable  in  bankruptcy,  735. 
presumption  agamst  wrongdoer,  in  assessing  damages,  742. 
contribution  between  joint  wrong-doers,  48,  245. 

YEAR.    See  Time. 

contracts  not  to  be  performed  within,  under  Statute  of  Frauds,  169. 
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E.  S.  RoBOOB,  Assistant  Registrar,  Admiralty  Court,  and  T.  Laicbebt 
Hbabs,  Esqrs.,  Barristers -at- Law.    Demy  Svo.     1903.  U.  bs. 

**  We  find  little  to  criticise  and  much  to  praise  in  this  edition.  .  .  .  We  can 
unhesitatingly  recommend  it  as  a  reliable  guide  to  the  practice  of  the  High  Court 
in  Admiralty  matters."— i^aw;  Journal. 

ADULTERATION.— Bartleys  Adulteration  of  Food.— Statutes  and 
Cases  dealing  with  Coffee,  Tea,  Bread,  Seeds,  Food  and  Drugs, 
Margarine,  Fertilisers  and  Feeding  Stuffs,  &c.,  &o.,  including  uie 
Food  and  Drugs  Act,  1899.  Second  Edition.  By  Douqlas  C. 
Babtley,  Esq.,  Barrister-at-Law.   Roy.  12mo.   1899.  Si, 

**  Not  oidy  concise  but  preciae." — Late  Times, 

*«*  All  standard  Law  Works  are  kept  in  Stocky  in  Imo  calf  and  other  bindin^t, 
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ADVOCACY. — Harris'  Hints  on  Advocacy. — Gondnot  of  Oases,  Ciyil 
and  Criminal.  dasBes  of  Witiieflses  and  Snggeetions  for  Grofls- 
ezamining  them,  &o.,  &o.  B7  Biohabd  ELAJuais,  K.O.  Twelftih 
Edition,  with  on  Introduction.     B/oyal  12mo.     1903.  7«.  6d. 

"A  very  complete  Manual  of  the  Advocate's  art  in  Trial  hjJwrj." — 8ol,Jovr^ 

"  Deaervee  to  be  carefully  read  by  the  young  banister  whose  career  is  yel 
before  him." — Law  Mcig<uine. 

"  Should  be  of  service  to  all  those  who,  either  as  members  of  the  Bar  or  as 
solicitors,  have  the  duty  of  conducting  proceedings  in  GovxV* Scots  Law  Timea. 

**  The  advice  is  practical  and  shrewd,  the  illustrations  are  apt,  and  the  whole 
work  is  written  with  a  lucidity  and  li{?htness  of  touch  which  makes  it  very 
excellent  reading." — Law  Journal^  July  16, 1908. 

AFFILIATION.— Bott's  Manual  of  the  Law  and  Practice  in 
Affiliation  Proceedings,  with  Statutes  and  Forms,  Tableof  G^esta- 
tion,  Forms  of  Agreement,  &o.  Bj  W.  Hollowat  Bott,  Solicitor. 
Demy  12mo.     1894.  6«. 

AGRICULTURAL  LAW.— Dixon.— Fidr  **Farm." 

Spencer's  Agricultural  Holdings  (England)  Acts,  1883— 1900, 

with  Explanatory  Notes. — Second  Edition.  B7  Axtbeet  J.  Spxnceb, 

Esq.,  Barrister-at-Law.     Demy  8vo.     1901.  7«.  6rf. 

**We  do  not  hesitate  to  recommend  this  book.    The  value  of  the  book  is 

enhanced  by  the  addition  of  a  lar^e  number  of  useful  forms." — Law  Journal. 

ANNUAL  COUNTY  COURTS  PRACTICE.— The  Annual  County 
Courts  Practice,  1904,  including  the  1903  Rules.— By  His 
Honour  Judge  Sictlt,  K.G.,  assisted  by  W.  J.  Bbooks,  Esq., 
Barrister-at-Law.     2  vols.    Demy  Svo.  II,  bi, 

\*  A  thin  paper  edition  in  1  Vol.  may  be  had,  price  25$. 
*'  The  profession  generally  have  g^ratef uDy  recognized  the  very  great  value  of 
this  book.  It  admirably  fulfils  the  essential  requisites  of  a  practice  book.  It  is 
complete  without  beini?  discursive  or  of  unwieldv  bulk ;  it  is  accurate  and  easy  of 
reference,  and  throughout  bears  the  stamp  of  having  been  compiled  by  a  man 
who  is  thoroughly  acquainted  with  his  subject."— Zraio  Times, 

ANNUAL  DIGEST.— Mews'.— Fwfo  "Digest." 
ANNUAL  LIBRARY,  THE  LAWYER'S:— 

(1)  The  Annual  Practice.— Snow,  Bubnet,  and  Stbdvoxb. 


2)  The  A.  B.  C.  Guide  to  the  Practice. — Stbinoeb. 

(3) 

(4)  The  Annual  Statutes. — Lelt. 


! 


The  Annual  Digest. — Msws.    {Also  issued  Quarterly.) 


(5)  The  Annual  County  Court  Practice.— Sktlt. 
Annual  Subscriptions,    Jror  Complete  Series,  as  above,  delivered  on 
the  day  of  publication,  net^  2/.  8«.    Nos.  1,  2,  3,  and  4  only,  net^  \l,  18«. 
Kos.  3,  4,  and  6  only,  nety  \l.  lbs,     (Carriage  extra,  2«.) 

ANNUAL  PRACTICE.— The  Annual  Practice.  1904.  Edited  by 
Thomas  Snow,  Barrister-at-Law;  Ghablbs  Bxjbnst,  a  Master  of 
the  Supreme  Court ;  and  Francis  A.  Strinosb,  of  the  Central  Of&oe. 
2  vols.  Svo.  (A  thin  paper  edition  in  1  Vol.  may  be  had.)  Net^  II.  bs. 
"  A  book  which  every  practising  Knglish  lawyer  must  have.*' — Law  Quarterly, 
"  Everv  member  of  the  bar,  is  practice,  and  every  London  sc  lioitor,  at  all  events, 
finds  the  fast  edition  of  the  Annual  Practice  a  necessity." — SoiicUorr  Journal, 

ANNUAL  STATUTES.— Lely.—  r«fo  "Statutes." 

ARBITRATION.— Mozley-Stark's  Duties  of  an  Arbitrator  underthe 
Workmen's  Compensation  Act,  1897.— "With  Notes  on  the  Act 
and  Rules,  &c.  ByA.  Mozlet-Stabx,  SoUoitor.  Boy.  12mo.  1898.  os. 
Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator, 
and  the  Law  of  Submissions  and  Awards;  with  an  Appendix 
of  Forms,  and  of  the  Statutes  relating  to  Arbitration.  By  f^NdS 
Russell.  Eighth  Edition.  By  Edwabd  Pollooe,  Esq.,  an  Official 
Referee  of  the  Supreme  Court  of  Judicature,  and  the  late  Hsbbert 
Russell,  Esq.,  Barrister-at-Law.    Royal  Svo.     1900.  1/.  10«. 

'*  After  a  careful  examination  of  the  way  in  nrhich  the  work  has  been  done, 
ve  may  say  that  nothing  which  the  practitioner  will  want  to  know  seems  to  have 
been  omitted." — Law  Journal, 

AUCTIONEERS.— Hart's  Law  relating  to  Auctioneers,  House 
AgentsandValuers,and  to  Commission. — ByHBBEBHABT,£8q., 
LL.D.,  Barrister-at-Law.  Second  Edition.  Demy  Svo.  1903.  15». 
**  The  book  can  be  recommended  not  only  to  lawyers,  but  also  to  anctionema 
and  property  agents  who  wish  to  inform  themselves  as  to  their  legal  position." — 
Law  Journal. 

\*  All  standard  Law  Works  are  kept  in  Stock ,  in  law  calf  and  other  bindings. 
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AVERAQE.^Hopkins'  Hand-Book  of  Average.— Fourth  £dition. 
Bj  Mahuet  Mopkxhi,  Esq.    Demy  8yo.    1884.  1/.  U. 

Lowndes'    Law    of   General    Average.— English   and    Foreign. 
Fourth  Edition.    Bj  Riohabd  Loitiidbb,  Average  Adjuster.    Author 
of  *'  The  Law  of  Marine  Insurance,"  &c.   Bojal  8vo.    1888.    1/.  10«. 
BANKING.— Hart's  Treatise  on  the  Law  of  Banking.— Bj  Hbbes 
Habt,  LL.D.,  Barrifiter-at-Law.     Bojal  8vo.  {In  the  pi-ess.) 

Walker's  Treatise  on  Banking  Law.— Second  Edition.    Bj  J.  D. 
Waubb,  Esq.,  K.O.    Dem7  8yo.    1886.  16«. 

BANKRUPTCY.— Lawrence's  Precedents  of  Deeds  of  Arrange- 
ment between  Debtors  and  their  Creditors ;  including  Forms, 
with  Introductory  Chapters,  also  the  Deeds  of  Arrangement  Acts, 
1887  and  1890,  with  Notes.  Fifth  Edition.  By  Akehub  Lawbbnce, 
Esq.,  Barrister-at-Law.    Demy  8yo.     1900.  la,  6d. 

**  ConeiM,  pnustioal,  and  reliable.**— low  Tlrnu, 
Williams'  Law  and  Practice  in  Bankruptcy. — Comprising  the 
Bankruptcy  Acts,  1883  to  1890,  the  Bankruptcy  Rules  and  Fbrms, 
&c.  By  the  Bight  Hon.  Sir  Bolind  L.  Vauohaxt  WnxzAics,  a  Lord 
Justice  of  Appeal.  Eighth  Edition.  By  Edwabd  Wk.  "Hajhsell, 
assisted  by  R.  E.  L.  Yauohan  Williaics  and  D.  H.  Csoicpton, 
Esqrs.,  Barristere-at-Law.    Boy.  8vo.     1904.  1/.  10«. 

"  The  lidding  text-book  on  banloruptcy.**— Low  Journal, 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law  of  Bills 
of  Exchange,  Promissory  Notes,  Cneques  and  N^otiable 
Securities.  Sixth  Edition.  By  H.  D.  Chalxxbs,  C.  S.  I., 
Draughtsman  of  the  Bills  of  Exchange  Act.    Demy8Y0.     1903.     1/. 

*'  !nke  leading  book  on  biUa  of  exohaiige.**--Lai9  Journal, 

'*  An  indupensable  guide  to  the  BilU  of  Exchange  Act.**— Solicitor^  Journal. 

**  Each  section  bavmg  appended  to  it  Ulmtrationa  in  the  nature  of  short 
■tatementa  of  decided  oases  ....  prepared  with  that  skilful  oondseness  of 
which  the  learned  Judge  is  a  master.*' — Law  Times, 
BILLS  OF  LADING.— Pollock's  Bill  of  Lading  Exceptions.— By 
Hbnbt  E.  Pollocz.  Second  Edition.  Demy  8vo.  1896.  10«.  6d. 
BUILDING  SOCIETIES.— Wurtzburg  on  Building  Societies.— 
^e  Law  relating  to  Building  Societies,  with  Appendices  containing 
the  Statutes,  Regulations.  Act  of  Sederunt,  Forms  of  Annual  Account 
and  Statement,  luidPrecedenta  of  Rules  and  Assurances.  EourthEdit. 
ByE. A. WuBTZBUBO,  Esq., Barrister-at-Law.  Demy8Y0.  1902.  16«. 

"  A  curefnllv  arranged  and  carefully  written  book." — Lata  JHme*. 

"We  are  glad  to  see  another  edition  of  Mr.  WuTtzburg*s  treatise  on  the 
law  of  building  societies.  It  has  recommoided  itself  in  practice  as  a  useful 
work  on  a  subject  of  frequent  importance,  and  it  is  convenient  to  hare  it  brought 
up  to  date." — Solicitors*  Jow-nal. 

CARRIERS. — Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea.— Third  Edition.  By  Thoxab  Gjlbsbt 
Casveb,  Esq.,  K.G.    Royal  8vo.   1900.  1^.  I6s, 

**  A  recognised  authority."— SMieifor**  Journal. 

**  Mr.  Oanrer's  work  stands  in  the  first  rank  of  text-books  written  by  living 
authors." — Lau>  Quarterly  Review, 

*'  The  law  of  common  carriers  is  nowhere  better  explained." — Law  Times, 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Goods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — By  Wai/txb  Bsnbt 
MjLONAiCAiu,  Esq.,  Barrister-at-Law.    Royal  8yo.     1888.        1/.  8«. 

CHANCERY,  and  Vide  **Equity." 
Daniell's  Chancery  Practice. — ^The  Practice  of  the  Chancery  Division 
ol  the  High  Court  of  Justice  and  on  appeal  therefrom.  Seventh 
Edition,  with  references  to  the  companion  volume  of  Forms,  and  to 
the  Sixth  Edition  of  Seton's  Forms  of  Judgments  and  Orders.  By 
Cecil  C.  M.  Dale,  Chables  W.  Gbeedwood,  Sydney  E.  Williaks^ 
Esqrs.,  Banisters- at-Law,  and  Fbawcis  A.  Stbinqeb,  Esq.,  of  the 
Central  OflBce.     2  vols.    Royal  8 vo.     1901.  bl,  bs, 

"An  accurat-e  and  exhaustive  store  of  the  information  required  for  oon- 
ducting  proceedings  in  tlie  Chancery  Division." — Solicitors*  Journal. 

''with  Daniell  the  practitioner  is  'personally  conducted,'  and  there  are  very 
few  lawyers  who  will  not  be  grateful  for  such  guidanoe,  carried  out  as  it  is  by 
the  collaboiation  of  the  most  competent  hands.*' — Law  Journal, 

%*  AU  standard  Law  Works  ar$  kept  in  Stocky  in  law  calf  and  other  bindings, 
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CH  A  N  C  ER^—^tiniud. 
Daniell's  Forms  and  Prsce dents  of  Proceedings  in  the  Chancery 
Division  of  tlia  High  Court  of  Justice  and  on  Appeal  there- 
from, Fiffh  Edition,  with  summariea  of  the  Rulai  of  the  Sapreme 
Conrt ;  Practioal  Notea;  and  references  to  the  Seventh  Edition  of 
Daiiiell's  Chanceiy  Practico,  and  to  the  Sixth  Edition  of  8et«ii'B 
Forms  of  Judgments  and  Orders.  By  Chablbs  Bnznxi,  Esq.,  • 
Hast«r  of  the  Hapreme  Court.     Royal  Bto.     1901.  21.10: 

"  The  book  1a  too  WQU-«t&bTisTied  la  profewonAl  FaTDur  to  At&nd  in  need  of 
eammendatiEqi,  t>Dt  iU  nputution  u  ukelj  to  be  M^Karnwwt  by  tiie  pnottt 

CHILDREN.— Hall's  Law  Relating  to  Children,  By  W.  Cum 
HiLUj,  Esq.,  Barrister- at -Law.    Demy  Svo.     18B4.  4*. 

CHURCH    LAW. —Whitehead's   Church    Law,— Being  ft  Condaa 

Diodonaiy  of  Statutes,   Codods,  BegnlatEons,  and  Deddad  Cases 

aSocdng'  the  Clergy  and  Laity.     Second  Edition.     By  BEHium 

WmrxHUS,  Esq.,  Bamgt«r-at-lAw.     Demy  Sro.      ISSS.       lOt.  6J. 

"A  perfeet  mine  at  It^aming  on  &11  topiv  eoclcBfoBtJoiU." — Daitp  TeUfraph. 

CIVIL  ENGINEERS.- Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors, — With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  LivraosTOirHAOisHET  and 
J.  A.STSisur,Esqn.,BamHt«rB-at-Lnw.  Demy  Sro.  IS97.  12*.  Sif. 

COAL,— Cockb urn's  Law  of  Coal,  Coal  Mining,  and  the  Coal 
Trade,  and  of  the  Holding,  Working,  and  Trading  with 
Minerals  generally.  —  By  Joan  Hznby  Cookbijbh,  Solioitor. 
EoyalBvo.     1903.  11.  16.. 

*'Abook  in  which  the  whole  law  of  nunea  and  nuneimlfl  Ifl  dliQUied  fullT  and 
with  oonaidersble  ability,  "—i^w  JbuthoI. 

"The  work  costoiiiB  Icstone  not  to  be  found  In  kut  other  tingle  book  on  the 
tnbjort,  and  abounds  with  practical  hints  which  make  it  an  inviluibleleit-book 
of  tbe  law  upon  tluB  particular  BiibjcK:t."^7'JVa  Sotf  reign. 

COLLIERIES!  (Management  and  Rating  of).— Hans  Hamilton 
and  Forbes'  Digest  of  the  Statutory  Law  relating  to  Manage- 
ment and  Rating  of  Collieries.- For  the  use  of  Colliery  Omen, 
Viewers  and  luepectors.  By  H.  B.  Hanb  TTunT-mv  and  UaaoaAttl 
A.FoBBEB,Eiiqr8.,BarristerH-at-Law.  Demy8?o.  1902.  ffrf.lTf.flrf. 

"The  object  has  been  well  attained  in  tbe  present  Tolume,  Che  whole b^ng  en 
eminently  practical  work." — Iaiiv  Tonri. 

"An  excellent  plan  Buceeaafiilly  carried  ent." — £au  Journal. 

COLLISIONS,— Marsden's  Treatise  on  the  Lew  of  Collisions  at 

Sea. — Fourtli  Edition.    By  BsaiiuU)  O.  KABStmr,  Ea^.,  Barrister- 

Bt-Law.     Demy  3vo.     18S7.  1/.  Si. 

COMMISSiON.-Hart.— rirf«"Aactioneere," 

COMMON    LAW.  — A.  B.  C.  (The)  Guide  to  the  Practice  of  the 

Supreme  Court,  1904,  with  Diary  for  Appointments,  &o.     By 

FsAHCia  A.  SrsDiaEn,  Esq.,  of  the  Central  Office  of  the  Supreme 

Court.     Roy,  12roo.  Xit,  6m. 

Chitty's  Forms. —  riA"EonnB." 

Elliott's  Outlines  of  Common   Law.— By  MAXta  Elliott,  Esq., 

BaiTistei-at-Law.     Demy  Sto.     1898.  IDl.  6d. 

Pollock    and    Wright's   Possession    In    the    Common    Law. — 

PartsI.andII.bySirF.P0LLO0E,  Bart.,Bamst«r-at-lAW.  Part  III. 

by  B.  S.  WaioBT,  Esq.,  Barristsr-at-Law.    Sto.     1SS8.  8i.  M. 

Shirley. —  Pidt  "Leading  Cases." 

Smith's  Manual  of  Common  Law. — For  Pmctitionen  and  Students. 

Comprising  the  Fundamental  Principles,  irith  useful  Fraotical  Rules 

Bud  Decidong.    Eleventh  Edition.     ByC.  BFUBLma,  Esq.,  Bairist^t- 

at-Law.     Demy  8to.      18B8.  IS*. 

COMPANY  LAW,— Qoirand,— ndf"PrencliLaw." 

Hamilton's  Manual  of  Company  Law,    By  W.  F.  Humavn,  E«q., 

LL.D.  Lond.,  K.O.     Seoond  Edition.    By  the  Anther,  aasiated  by 

Paacr  TiBDii-RoBBRraoN,  Esq.,  B.A.,  BwTut«r-at-Iew.     Demy 

8vo.     IBOl,  1/.  U. 

'*  A  sound  and  eminently  uficfnl  manual  of  oompany  law." — SclicUort'  Jour<uii. 

"A  BOTt  of  eodilication  of  the  law,  tbe  nat«fl  are  very  full,  and  all  caeeeon 

the  mbjcct  awm  to  be  cited."— /.aw  ir^e„.ni. 

't*  Mliltmdardlaw  Worki  art  kept  in  Sunk,  in  lam  taif  (m4  6tA*r  tindingr. 


119  ft  120,  OHANCfERT  LANE,  LONDON,  W.C.  6 

COMPANY  LAyN-^fontinued. 

Palmer's  Compaiw  Law. — A  Practical  Handbook  for  Lawyers  and 
Business  Men.  With  an  Appendix  containinfr  the  Companies  Acts, 
1862  to  1900,  and  Rules.  Fourth  Edition.  Bj  Fbakceb  Bsaufobt 
Palmkb,  Esq.,  Barrister-at-Law.    Boyal  8vo.    1902.  12«.  6d. 

**  FiBlxner'8  *  Company  Law '  in  one  of  the  meet  useful  and  oonyenient  tezt- 
l)oo1i8  on  the  practitioner'B  bookshelf  ."—/^u*  Times. 

"  The  work  is  a  nuurel— for  deamess,  fulneea,  and  aocoracy,  nothing  could 
be  better."— Law  Notes. 

**  Of  e«pedal  use  to  students  and  busineaB  men  who  need  a  dear  exposition  by 
a  manter  hand." — Law  Journal, 

**  The  subject  u  dealt  with  in  a  dear  and  oomprehensiye  manner,  and  in  such 
a  way  as  to  be  intelligible  not  only  to  lawyers  but  to  others  to  whom  a  knowledge 
of  Company  Law  may  be  essential." — Ijaw  Students^  Journal. 

"  All  the  prindpai  topics  of  company  are  dealt  with  in  a  substantial  manner, 
and  the  whole  of  the  Statute  Law— an  indispensable  adjunct— is  collected  in 
an  appendix.   Perhaps  what  practising  lawyers  and  bosiness  men  will 

value  most  is  the  precious  quality  of  practicality  .**—J^aw  Quarterly  Review. 
*'  Popular  in  style,  also  accurate,  with  suffident  ref erenoea  to  authoritiea  to 
make  the  book  usefal  to  the  practitioner."— 7%«  Timee. 

Palmer's  Companies  Act,  1900,  with  Explanatory  Notes,  and 
Appendix  containing  Prescribed  and  other  Forms,  together  with 
Addenda  to  **  Company  Precedents."  Second  Edition.  %y  Fbanois 
Bbatttobt  Pauceb,  Esq.,  Barrister-at-Law.  Boyal  8vo.  1901.  1s.6d, 
*'  It  is  essentially  a  book  that  all  interested  in  companies  or  company  law 
ahould  procure." — Law  Times. 

Palmer's  Company  Precedents. — For  nse  in  relation  to  Companies 
subject  to  the  Companies  Acts. 

Part  I.  GEKBBAL  FOSMS.  Arranged  as  follows:— Promoters, 
Prospectuses,  Underwriting,  Agreements,  Memoranda  and  Artidee 
of  Association,  Private  Companies,  Employ^'  Benefits,  Besolutions, 
Notices,  Certificates,  Powers  of  Attorney,  Banking  and  Advance 
Securities,  Petitions,  Writs,  Pleadings,  Jadg^ments  and  Orders, 
Beconstmction,  Amalgamation,  Specisd  Acts.  With  Copious  Notes 
and  an  Appendix  containing  the  Acts  and  Bules.  Eighth  Edition. 
By  Fbanois  Bxauvobt  Pauieb,  Esq.,  Barrister-at-Law,  assisted  by 
the  Hon.  Chabuis  MjLONAaHTSN,  K.C.,  and  Fbanx  Evans,  Esq., 
Barrister-at-Law.    Boyal  8vo.     1902.  U.  16«. 

**  Despite  hia  many  competitors,  ICr.  Palmer 

*  Holda  solely  sovereign  sway  and  maaterdom,' 
and  he  does  so  by  reason  of  his  thoroughness,  his  inuctical  good  sense,  and  his 
familjarity  with  the  business  as  well  as  the  legal  side  of  his  subject."— Zato 
Quarterly  Review. 

"Mr.  Palmer's  works  on  Company  Law  are  all  beyond  criticism.  He  knows 
more  of  the  subject  than,  perhaps,  any  other  member  of  the  legal  j;)rofe8sion. 
His  books  have  for  many  practical  purposes  been  treated  as  being,  m  fact,  the 
very  law  itself.  It  is  a  subj  ect  for  congratulation  of  all  concerned  that  this  book 
has  been  brought  up  to  date,  and  that  the  imx)ortaot  statute  63  &  64  Vict.  c.  48  is 
now  oonsiderea  throughout  the  text." — Law  Magazine. 

"  No  company  lawyer  can  afford  to  be  without  it." — Law  Journal, 

Part  II.  WIKDIKO-UP  FOSMS  AND  PSAGTICE.  Arranged  as 
follows: — Compulsory  Winding-Up,  Voluntary  Winding-Up,Wind- 
ing-TJp  under  Supervision,  Arrangements  and  Compromises,  with 
Copious  Notes,  and  an  Appendix  of  Acts  and  Rules.  Ninth  Edition. 
By  Fbancib  Beaufobt  Palueb,  assisted  by  Fbanz  Evans,  Esqrs., 
Barristers-at-Law.    Royal  8vo.     1904.  II.  12<. 

'*  Palmer's  '  Company  Precedents '  is  the  book  par  exeeUenee  for  practitioners. 
There  is  nothing  we  can  think  of  which  ahould  be  within  the  covers  which  we  do 
not  find."— Znito  Journal, 

Fart  in.  DEBENTUSFS  AND  DEBENTTTEE  STOCK,  including 
Debentures,  Trust  Deeds,  Stock  Certificates,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Mis- 
cellaneous. With  Copious  Notes.  Ninth  Edition.  ByFBANdS  Bbau- 
FOBT  Paliceb,  Esq.,  Barrister-at-Law.    Royal  8vo.     1903.  258. 

"  The  rerult  of  much  careful  i>tudy Simply  invaluable  to  debenture- 
holders  and  to  the  le^l  adviserM  of  such  investors." — I^naneial  News.. 

**  Embraces  practically  the  whole  law  relating  to  debentures  and  debenture 
stock.  .  .  .  Must  take  front  rank  among  the  works  on  the  subject." — Law  Times, 

*«*  All  itandard  Law  Works  are  kept  in  Stoek,  in  law  eaXf  and  other  hindinge. 
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COMPANY  LAyN—eoniinued. 

Palmer's  Private  Companies  and  Syndicates,  their  Fonnatioii  and 
Adyantagefl ;  being  a  Concise  Popular  Statement  of  the  Mode  of  Con- 
verting a  Business  into  a  Private  Company,  and  of  establishing  and 
working  Private  Companies  and  Syndicates  for  Miscellaneous  Pur- 
poses. Nineteenth  Edition.  By  F.  B.  Palkeb,  Esq.,  Bazrister-at- 
Law.     12mo.     1904.  JMj  1«. 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion. — ^A  Manual  of  Every-day  Law  and  Practioe  for 
Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Soliciton, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 
1862  to  1900,  with  Appendix  of  useful  Forms.  Twenty-second  Edit. 
By  F.  B.  Paijceb, Esq., Barrister-at-Law.    12mo.    1903.  Net,  28.64. 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  Foiurth  Edition.  By  C.  A.  Cbxpfb,  Esq., 
K.C.    Bojal  8vo.     1900.  U.  6«. 

"Mr.  Ckipps*  book  is  recognized  as  one  of  the  best.  .  .  .  There  are  few  men 
whoee  prmctical  knowledge  of  the  subject  ezoeeds  that  of  the  learned  author." — 
Law  QiMrterly  Bevitsw, 

COMPOSITION  DEEDS.— Uwrance.—  F««» "Bankruptcy." 

CONDITIONS  OF  SALE.— Farrer.— F«fo  *<  Vendors  &  Purchasers." 
Webster.—  Vide  "  Vendors  and  Pnrohasen." 

CONFLICT  OF  LAWS.— Dicey's  Digest  of  the  Uw  of  England 
with  reference  to  the  Conflict  of  Laws. — By  A.  V.  Dicky,  Esq., 
K.C,  B.C.L.  With  Notes  of  American  Cases,  by  Professor  Mooxk. 
Boyal  8yo.   1896.  II.  10#. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitution. 
By  SirWiLLZAX  R.  Avbon,  Bart.,  Barrister-at-Law.    Demy  8vo. 
Parti.    Parliament.  Third  Edition.     1897.  \2».U. 

Part  II.    The  Crown.    Third  Edition.  (Inthepren.) 

CONTRACT  OF  SALE.— Blackburn.— F««»" Sales." 
Movie's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Motli, 
Eisq.,  Barrister-at-Law.    8to.    1892.  10«.  6d. 

CONTRACTS.— Addison  on  Contracts.— A  Trcatise  on  the  Law  of 
Contracts.  Tenth  Edition.  By  A.  P.  PebcxviIi  Keep  and  WnxxAX 
E.  GoBDON,  Esqrs.,  Banisters-at-Law.    Boyal  8vo.     1903.     21.  2*. 

"  Essentially  the  praetitaonet's  text-book."— Xaw  Journal. 

"  Among  all  the  works  on  Contracts,  there  is  none  more  useful  to  the  practi- 
tioner than  Addison."— Zaio  Tisneg. 

Anson's  Principles  of  the  English  Law  of  Contract.— By  Sir 
W.  R.  AiTBON,  Bart.,  Barrister-at-Law.    Tenth  Edit.    1903.    lOt.Sd, 

Fry. — Vide  **  Specific  Performance." 

Leake's  Law  of  Contracts.— Principles  of  the  Law  of  Contracts. 
By  the  late  S.  Mastin  Leaxb.  Fomih  Edition.  By  A.  E.  'SUxDAXJi, 
Esq.,  Barrister-at-Law.    Boyal  8vo.     1902.  S2t. 

**  The  hiffh  standard  attained  in  the  former  issues  has  been  well  sustained, 
and  the  work  carefully  revised  and  brought  well  up  to  date.'*— Low  Timea. 

*'  A  full  and  reliable  guide  to  the  prmdples  of  the  English  Law  of  Contxact 
....  thiH  edition  will  fully  maintai'Ti  the  reputation  which  the  book  has  made 
for  itself  ."—Law  Journal. 

''Admirably  suited  to  serve  the  purpose  of  the  practitioner  ....  the  woric 
is  complete,  accurate,  and  easy  of  reierenoe."— Sb/ici/ory  Journal. 

Polloclc's  Principles  of  Contract.— A  Treatise  on  the  (General 
Principles  concerning-  the  Validity  of  Agreements  in  the  Law  of 
England.  Seventh  Edition.  By  Sir  Fbxdsbicx  Pollock,  Bart., 
Barrister-at-Law,  Author  of  "  The  Law  of  Torts,"  **  Digest  of  the 
Law  of  Partnership,"  &c.    Demy  8vo.     1902.  1/.  8#. 

"A  work  which,  in  our  opinion,  shows  great  ability,  a  disoemxng  intelleot,  a 
comprehensive  mind,  and  painstaking  industry."— 2«tr  Journal. 

\*  All  itandardZata  Works  are  kept  in  Stock,  in  law  ealf  and  other  binditij^e. 
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CONVEYANCING.— Brickdale  &  Sheldon.— ruf«  «  Land  Transfer." 
Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Observations.    Second  Edition.    By  Hjsbbebi 
A.  Dickens,  Esq.,  Solicitor.    Boyal  12mo.     1898.  6s. 

**  We  eannot  do  better  tluui  adTise  eTenr  lawyer  with  a  conTeTandng  nractioe 
to  pnrchaae  the  little  book  and  place  it  on  hia  ahelree  forthwi^."— I>a«o  Notes, 
Eaton  and  Purcell.— Tt^  **Land  Charges  Acts.*' 
Farrer. —  Vide  "  Vendors  and  Purchasers." 

Greenwood's  Manual  of  the  Practice  of  Conveyancing.  To 
which  are  added  ConoiBe  Common  Forms  in  Conveyancing. — Ninth 
Edition.  Edited  by  Habbt  Gbbenwood,  M.A.,  LL.I).,  Esq., 
Barrister-at-Law.    Boy.  8to.     1897.  1/. 

**  We  ahonld  like  to  see  it  placed  by  his  principal  in  the  hands  of  every  articled 
dsrit.    One  of  the  most  naef  lu  practical  works  we  hare  ever  seen."— Xow  8t».  Jo, 

Hood  and  Challis'Conveyancinfi;,Settled  Land,and  Trustee  Acts, 
and  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
Sixth  Edition.  By  Pebot  F.  Wheeleb,  assisted  by  J.  I.  Stzbunq, 
Esqrs.,  Barristors-at-Law.    Royal  8vo.     1901.  1/. 

•*This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
acquainted.  .  .  .  The  excellence  of  the  commentaries  which  form  part  of  this 
book  is  so  well  known  that  it  needs  no  recommendation  from  ns." — Law  Journal, 

Jackson  and  Gosset's  Precedents  of  Purchase  and  Mortgage 
Deeds. — By  W.  Howlahd  Jackson  and  Thobou)  Gossbt,  E«][rs., 
Barristers- at-Law.    Demy  8vo.     1899.  7«.  6df. 

**  Not  the  least  merit  of  the  collection  is  that  each  Precedent  is  complete  in 
itself,  so  that  no  dnping  abont  and  adaptation  from  other  parts  of  the  book  are 
necessary."— Lair  Journal. 

Prideaux's  Precedents  in  Conveyancing— With  Dissertations  on 
its  Law  and  Practice.  18th  Edition.  By  John  Whitoo)cbb  and 
BsNjAiaN  Lennabd  Chsbbt,  Esqrs.,  Barristers-at-Law.  2  vols. 
Boyal  8vo.     1900.  3/.  10«. 

*' '  Frideaux  *  is  the  best  work  on  Convevsndng.'*— Low  Jownud. 

**  Aconrate,  concise,  dear,  and  oocnprenenBive  in  scope,  and  we  know  of  no 
deatise  upon  Conveyancing  which  is  so  generally  nsefnl  to  the  practitioner."— 
Law  Times, 

Strachan's  Practical  Conveyancing.  By  Walteb  Stbaghan,  Esq., 
Barristor-at-Law.    Koyal  12mo.     1901.  Ss,  Qd, 

Webster. — Vide  "  Vendors  and  Purchasers." 

CORONERS. — Jervis  on  Coroners.—- The  Coroners  Acts,  1887  and 
1892.  With  Forms  and  Precedents.  Sixth  Edition.  By  R.  E. 
MsiiaHBDDCB,  Esq.,  Barrister-at-Law.    Post  8vo.     1898.       iOt,  6d, 

COSTS.— Hough's  Handy  Guide  to  County  Court  Costs.— Con- 
•  taining  the  Scales  of  Costs  and  Fees  authorized  in  County  Courts  ; 
with  useful  Precedents  of  Bills  of  Costs  on  Ordinary  and  Default 
Summonses,  Employers'  Liability,  Companies  Winding  Up,  Be- 
mitted  Actions,  Garnishee,  Interpleader,  Admiralty,  and  other  pro- 
ceeding^, also  extracts  from  the  County  Court  Act,  1888,  the  Rules, 
with  Practice  Notes  and  Notes  of  Decisions ;  together  with  extracts 
from  the  Workmen's  Compensation  Act,  the  Rules  and  Precedents 
of  Bills  of  Costs  thereunder,  and  of  Costs  of  Appeal  from  the  County 
Court.  Third  Edition.  By  A.  Peboit  Hough,  Law  Accountant  and 
Costs  Draftsman.     Demy  8vo.     1903.  I2s,  6d, 

"This  edition  will  be  very  acceptable  to  practilicmers  in  the  oonnty  courts." 
—Law  Journal, 

Johnson's  Bills  of  Costs  in  the  High  Court  of  Justice  and  Court  of 
Appeal,  in  the  House  of  Lords  and  the  Privy  CounoU.  Proceedings 
in  the  County  Court  and  the  Mayor's  Courts,  &c.  Conveyancing 
Costs  and  Costs  between  Solicitors  and  their  Clients ;  with  Orders 
and  Rules  as  to  Costs  and  Court  Fees,  and  Notes  and  Decisions 
relating  thereto.  By  Hoba.oe  Maxwell  Johnsow,  Esq.,  Barrister- 
at-Law.     Second  Edition.    Royal  8vo.     1901.  11,16$. 

Summerhays   and   Toogood's  Precedents  of   Bills  of  Costs. 

Seventh  Edition.   By  THOBirroir  Toogood,  Thoxas  Chables  SxTioam- 

HATS,  and  C.  Gilbebt  Babbbb,  Solicitors.  Royal  8vo.   1896.    1/.  10«. 

\*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ea^  and  other  bindings. 
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COSTS^-eoniinued. 
Webster's  Parliamentary  Costs.— Private  Billa,  Eleotaon  Petitions, 
Appeals,  House  of  Lords.    Fourth  Edition.    By  0.  Oayajkaob,  Esq., 
Barrister-at-Law.    Post  8vo.     1881.  ll 

COUNTY  COURTS.— The  Annual  County  Courts  Practice,  1904, 
including  the  1903  Rules.— Bv  His  Hononr  Judge  Skylt,  K.C, 
assisted  by  W.  J.  Bbooks,  Esq.,  Barrister-at-Law.  2  toIs.  Demy 
8vo.  1^.  6i. 

%♦  A  thin  paper  edition  in  1  Vol.  may  he  had,  price  25#. 
'*  Livaluable  to  the  Onntv  Oourt  practitioner.'*— La«0  Journal, 
Hough's  County  Court  Costs.— Fufo  **  Costs." 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants. — By  Gt.  BAZJ>wxir  "HAxnaoVt  Esq.,  Barrister-at-Law. 
Demy  8vo.     1888.  7».  6rf. 

CRIMINAL  LAW.— Archbold's  Pleading,  Evidence  and  Practicein 
Criminal  Cases. — With  the  Statutes,  Precedents  of  Indictments, &c. 
Twenty-second  Edition.  By  Willzax  F.  C&aies  and  Gut  Stephsn- 
80K,  Esqrs.,  Barristers-at-Law.    Demy  Svo.     1900.  II.  lU.  6d. 

**  *  Ardibold '  is  the  one  indispensable  book  for  every  barrister  or  solidtor  who 
practises  regularly  in  the  criminal  Courts." — Solieitora'  Journal. 

Cnitly's  Collection  of  Statutes  relating  to  Criminal  Law. — (Ee- 
printedfrom  ''CSiitty'sStatutes.")  Withan  Introduction  andlndez. 
By  W.  F.  CaAiBS,  Esq.,  Barrister-at-Law.  Royal  8vo.    1894.     10*. 

Disney  and  Gundry's  Criminal  Law.— A  Sketch  of  its  Principles 
and  Practice.  By  Henbt  W.  Disnet  and  Habold  GinmBT,  Esqrs., 
Barristers-at-Law.    Demy  Svo.     1896.  7#.  6d. 

Kenny'sOutlinesof  Crimmal  Law.    Demy8vo.     1902.  lOs. 

Kenny's  Selection  of  Cases  Illustrative  of  English  Criminal 
Law.— Demy  8vo.     1901.  I2s.  6d. 

Kershaw's  Brief  Aids  to  Criminal  Law.— With  Notes  on  the  Pro- 
cedure and  Evidence.  By  Hn/roN  Kkbcttaw,  Esq.,  Barrister-at- 
Law.    Boyal  12mo.     1897.  3«. 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Twelfth  Efition.  By  A.  P.  Pkeckval  Ksbp,  Esq.,  Barrister-at- 
Law.  Demy8vo.  1898.  1/.  lU.  6d. 
**To  the  criminal  lawyer  it  is  his  guide,  philosopher  and  friend.  What 
Boeooe  says  most  judges  will  accept  without  question." — Law  Times. 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Sixth  Edit. 
By  H0&A.0E  Smith,  Esq.,  MetropoHtan  Police  Magistrate,  and  A.  P. 
Pbbceval  Keep,  Esq.     3  vols.    Boy.  Svo.    1896.  51. 15«.  64^. 

"  No  library  can  be  said  to  be  complete  without  Russell  on  Crimes."— Zaw  TIhim. 

"  Indispensable  in  every  Court  of  criminal  justice." — The  THmes. 

Shirley's  Sketch  of  the  Criminal  Law. — Second  Edition.  By  Gsisun 
Stbphen  HxnnsB,  Esq.,  Banister-at-Law.  Demy  Svo.    1889.   7^.6^ 
Warburton. —  Vide  **  Leading  Oases." 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  Estate  Duty  and 
other  Death  Duties,  with  an  Appendix  containing  the  Rules 
Regulating  ProceedinffB  in  England,  Scotland  and  belaud  in  Appeals 
under  the  Acts  and  a  Xiist  of  the  Estate  Daty  Forms,  with  oopies  of 
some  which  are  only  issued  on  Special  Application.  Third  Edition. 
By  EvELTN  Fbebth,  Esq.,  Registrar  of  Estate  Duties  for  Lfeland, 
formerly  Deputy- Controller  of  Legacy  and  Succession  Duties. 
Demy  Svo.     1901.  12«.  61^. 

*'  The  official  posltian  of  the  Author  renders  his  opinion  on  qnestionfl  of  proce- 
dure of  great  value,  and  we  tiiink  that  this  book  wiU  be  found  very  usee ol  to 
solicitors  who  have  to  prepare  accounts  for  duty." — Solicitor^  Journal. 

Harman's  Finance  Act,  1894,  and  the  Acts  amending  the  same 
so  far  as  they  relate  to  the  Death  Duties,  and  more  espe- 
cially to  Estate  Duty  and  Settlement  Estate  Duty.  With  an 
LitrcxluctioD  and  Notes,  and  an  Appendix.  By  J.  E.  Habman,  Esq., 
Barrister-at-Law.     Second  Edition.     Boy.  12mo.     1903.  6«. 

*'  Can  be  recommended  as  a  reliable  p-uide  to  an  Act  which  depends  to  a  great 
extent  on  the  definitions  of  its  expressions."— Law  Quarterly  Seview. 

*^*  All  standard  Law  Workt  are  kept  in  Stocky  in  law  ea^fand  other  bindinge. 
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DEBENTURES  AND  DEBENTURE  STOCK.— Palmer's  Com- 
pany Precedents.— For  use  in  relation  to  Companies  sabjeot  to 
the  Companies  Acts. 

Fart  UI.  DEBX9TUSES  AKD  DEBEHTTTBI  STOCK,  induding 
Debentures,  Trust  Deeds,  Stock  Certificate,  Resolutions,  Prospectuses, 
Writs,  Pleadings,  Judgments,  Orders,  Receiverships,  Notices,  Miscel- 
laneous. With  Copious  Notes.  Ninth  Edition.  BjT&ingis  Bxa.tjfobt 
Paijceb,  Esq.,  Barri»ter-at-Law.    Royal  8vo.     1903.  25«. 

"  The  result  of  much  careful  study Simply  iuTaliukblo  to  debenture- 

holders  and  to  the  Ip^  adTiaen  of  such  investoTB." — Financial  Newt. 

'*  Bmbraoee  pnicticallT  the  whole  law  relation  to  debentures  and  debenture 
stock MuBt  take  front  rank  among  the  works  on  the  subject." — LawTimea, 

DECISIONS  OF  SIR  QEORQE  JESS  EL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  Qeorge  Jessel ;  with  Notes,  &o. 
By  Apblbt  PaTBB  Pbtbb,  Solicitor.    Demy  8to.     1888.  16«. 

DIARY.— Lawyers'  Connpanion  (The)  and  Diary,  and  London  and 
Provincial  Law  Directory  for  1904.— For  the  use  of  the  Legal 
^ofesdon,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &o.  Edited  byEDvnr  Iultjcan,  "Esq.,  Barrister- at- 
Law ;  and  contains  Tables  of  CJoets  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Gk>Temment, 
and  Pariah  Business ;  Oaths  in  Supreme  Court ;  Summair  of  Sta- 
tutes of  1 903  ;  Alphabetical  Index  to  the  Practical  Statutes  smce  1820 ; 
Schedule  of  Stamp  Duties ;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a  variety  of 
matters  ofpraotica]  utility :  together  with  a  complete  List  of  the  English 
Bar,  and  London  and  Counti^  Solicitors,  with  date  of  admission  and 
appointments.  Pobushxd  AjnruALLT.  I^fty-eighth  Issue.  1904. 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  doth : — 

1.  Two  days  ou  a  page,  plain ^,0d, 

2.  The  above,  nriKaLB^VBD  with  plain  paper  .  .70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  columns  .  6  6 
4.  The  above,  with  money  columns,  ditbblba.vhd  with  plain  paper  8  0 
6.  Whole  page  for  eac^  day,  plain 7  6 

6.  The  above,  zntkblkaved  with  plain  paper         .        .  .96 

7.  Whole  page  for  each  day,  rulea,  with  or  without  money  columns  8  6 

8.  The  above,  intkbzjiavbd  with  plain  paper         ...  10  6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns  .  3  6 
Th$  Diary  eontaifts  memoranda  of  Legal  Bunn$$t  throughout  tht  Y$air^  with 

an  Index  for  ready  re/erenee, 

**  The  legal  Whitsker. **— -Saturday  Review. 

**  The  amount  of  information  packed  within  the  oorers  of  this  well-known 
book  of  reference  is  almost  inoxeuble.  In  addition  to  the  Diary,  it  eontains 
nearly  800  pages  of  dooely  printed  matter,  none  of  which  oonld  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  pubUshers  seem  to 
have  made  it  their  aim  to  include  in  the  Companion  erery  item  of  inf  onnation 
whidi  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pages,  and  it 
may  safdy  be  siuufl  that  no  practismg  solicitor,  who  nas  experienoed  the  luxury  of 
haying  it  at  his  elbow,  will  ever  be  likely  to  tiy  to  do  without  it."—  Law  Jowntal, 

DICTIONARY. — Strouds  Judicial  Dictionary,  or  Interpreter  of 
Words  and  Phrases  by  the  British  Judges  and  Parliament. — 
Second  Edition.  By  F.  Stboud,  Esq.,  Bairister-at-Law.  3  vols. 
Boy.  8vo.     1903.  4/.  4«. 

Kote. — It  is  beUeved  this  work  is  unique.  It  had  no  predecessor  and 
has  no  rival ;  it  differs  entirely  from  the  Law  Lexicons  of  Wharton  and 
Sweet.  It  is  a  Dictionary  of  the  English  Language  (in  its  phrases  as 
well  as  single  words),  so  far  as  that  language  has  reoeivea  interpre- 
tation by  the  British  Judges  and  Parliament  from  the  earliest  tunes 
to  the  end  of  the  nineteenth  century. 

Oases  are  cited  in  support  of  every  definition. 

*'  This  is  a  book  which  must  find  a  ^luce  in  every  law  library.  It  is  difficult  to 
exasgcrato  its  usefulness.  This  book  is  invaluable,  not  only  as  a  labour-saving 
madune,  but  as  a  real  contribution  to  legal  literature.  Ifr.  Stroud's  work  is  a 
standara  dassio  of  tiie  law."— Zxn0  Jtntmalf  Deo.  28, 1908. 

*'  It  may  be  called  an  authoritative  dictionary  of  the  English  language."— Xow 
Timety  Jan.  80, 1904. 

\*  AU  ttandard  Law  Works  are  kept  in  Stoekf  in  law  coif  and  other  bindings, 

B 


10  STEYENS  AMD  SONS,  LDOTED, 

D\CT\OtiARY-€imtinued, 
The  Pocket  Law  Lexicon.— Explaining  Tedhnical  Words,  Fhiaaes 
and  Kaxiinii  of  the  English,  Sootoh  and  Koman  Law.    Third  Edition. 
Bj  HsHST  G.  BA.irBov  and  Jambs  F.  BjoaAMT,  Es^n.,  Barristers- 
at-Law.    Foap.  8vo.    1893.  (U.  64. 

"  A  wondflcfnl  Uttle  legal  mMoDBXj.'*-'Indermam*t  Law  8tmdm»i  JomnmL 
Wharton's  Law  Lexicon. — Forming  an  EfAtome of  the  Law  of  Eng- 
land, and  oontaining  foil  Explanations  of  Teohnical  Terms  and 
Phrases,  hoth  Ancient  and  Modem,  and  Gommeroial,  with  selected 
Titles  from  the  Civil,  Soots  and  Lidian  Law.  Tenth  Edition. 
With  a  New  Treatment  of  the  Maxims.  Bj  J.  M.  Lblt,  Esq., 
Baxrister-at-Law.    Super-royal  8to.    1902.  1/.  18*. 

"  An  encyclopsBdia  of  the  law.** 

"The  new  eaitaan aeema  to  u  to  be  verr  complete  and  pofeci.  and  a  copy 
of  it  ■hoold  be  procured  br  erary  mttimng  aoliator  urithoat  dday.    A  bettor 
▼aloe  for  hia  moner  in  the  law  booK  market  a  practitioner  oonld  not,  we  are  sore, 
get.    Of  the  many  books  we  hare  to  refer  to  in  our  work  no  volume  ia,  we  beliere, 
more  often  taken  down  from  the  ahelf  than  *  Wharton.'  *'—Ltne  NoU$. 
DIGESTS. 
K£W8'  DieEST  OF  EHOLISH  CA8I  LAW.-^ntaining  the  Reported 
Decisions  of  the  Superior  Clonrts,  and  a  Selection  from  those  of  the 
Irish  Conrts,  to  the  end  of  1897.     (Being  a  New  Edition  of  '  *  Fisher's 
Common  Law  Dig^t  and  Ghitty 's  Equity  Index.*')  Under  the  g^eral 
Editorship  of  John  Mswb,  Barrister-at-Law.  16  toIs.  Boy.  8ro.  £20 
{Bound  in  halfealfy  giU  top^  £3  net  extra,) 
'*  A  Taat  undertaking.  .  .  .  We  hare  teetedaereral  parte  of  the  work,  with  the 
reaolt  of  confirming  oar  impreaaion  aa  to  the  accnracy  of  a  work  ^i^dl  ia  india- 
penaable  to  lawyers." — The  TSwut. 

The  Annual  Digest  for  1898, 1899, 1900, 1901, 1902  and  1903. 

Bj  JoBV  Mkwb,  Esq.,  Barrister-at-Law.    Royal  8vo.  each  16f. 

%*  This  Digest  is  also  issued  qnarterlj,  eaoh  part  heing  cnmulattve. 

Price  to  Subscribers,  for  the  four  parts  payable  in  advanetf  net  17«. 

"  The  pntetioe  of  the  law  without  Uewa'  Aimw*!  would  be  almoet  an  impoe- 

aibiUty."— Law  Tiwut. 

Mews'  Disest  of  Cases  relating  to  Criminal  Law  down  to  the 
end  of  i897.~B7  Jobh  Mewb,  Esq.,  Bairister-at-Law.  Boyal 
8yo.     1898.  1/.  6a. 

Law  Journal  Quinquennial  Digest,  1896-1900.— An  Analytical 
Digest  of  Cases  Published  in  the  Law  Journal  Beports,  and  the  Law 
Be^orto,  during  the  years  1896-1900,  with  references  to  the  Statutes 
passed  during  the  same  period.  By  jAJoa  S.  Hzndbbsov,  Esq., 
Barrister-at-Law.    1901.  U.  10«. 

Woods  and  Ritciiie's  Digest  of  Cases,  Overruled,  Approved,  or 
otherwise  specially  considered  in  the  English  Courts  to  the 
end  of  1902 1  with  Extracts  from  the  Judgments  dealing  with  the 
same.  By  W.  A.  G.  Woods  and  J.  Rttohib,  Esqrs.,  Barristers-at- 
Law. — Being  a  New  Edition  of  '*Dale  and  Lehmann's  Digest." 
2  Vols.    Boyal  8vo.  {In  thepreu.) 

DISCOVERY.— Bray's  Digest  of  the  Law  of  Discovery,  with 
Practice  Notes. — By  Edwabo  Bbat,  Esq.,  Barrister-at-Law. 
Dexn^  8vo.     1904.  J^ei,  3#. 

DISTRESS.— Oldham  and  Foster  on  the  Law  of  Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Tahle 
of  Statutes,  &c.  Second  Edition.  By  AsTHnB  Oldhaic  and  A.  La 
TbobbFostbb,  Esqrs.,  Barristers-at-Jjaw.  Demy8YO.   1889.        18t. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Law  relating 
to  District  Councils,  so  far  as  regards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (including  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Local  Gk)remment.  Nmth  Edition. 
— ^By  GsoBOB  F.  Chaicbebs,  Esq.,  Barrister-at-Law.  Boyal  8vo. 
1896.  lOa. 

DIVORCE. — Browne  and  Powles*  Law  and  Practice  In  Divorce 
and  Matrimonial  Causes.  Sixth  Edition.  By  L.  D.  Powlhb,  Esq., 
Barrister-at-Law.    Demy  8yo.     1897.  1/.  6ff. 

<*The  pnMStitioner's  itandaxd  woric  on  diroroe  praetioe."— Low  Quar.  Rm, 

%*  AU  standard  Law  Worke  are  kept  in  Stock,  in  law  ea^f  and  other  bindings. 
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DOMESDAY  BOOK  AND  BEYOND.—Three  Essays  in  the  Early 

History  of  England.    By  ProfeBsor  Maxxlasi).     1897.    Svo.      16t. 

EASEMENTS.— Qoddard's  Treatise  on  the  Law  of  Easements. — 

Bt   Johh  Lbtboxtbh   Godiubd,    Esq.,   Barrister-at-Lsw.      Eifih 

Edition.     Demy  8to.     1896.  i;.  5<. 

"Nowhere  ha*  the  rabjeet  been  treated  ao  eKhauttTelT,  and,  we  idat  add, 
■o  eeientifloally.  aa  by  Mr.  Goddaxd.  We  reoommend  it  to  ttieiiiost  oarefmatiidy 
of  the  law  atDaent,  aa  well  aa  to  the  library  of  the  incaotitioiier."— Low  Ttmu. 
Innes'  Digest  of  the  Law  of  Easements.  Seventh  Edition.  By 
L.  0.  InHBS,  lately  one  of  the  Judges  of  Her  Majesty's  High  Gouit 
of  Judicature,  Madras.     Royal  12mo.     1903.  7«.  6d. 

"An  accurate  and  eompendions  statement  of  the  law  of  easements,  and  will 
oonaequently  be  of  much  use  to  students." — Law  Notet. 

**  In  12U  pages  tnere  is  a  useful  digest,  bro\ight  well  up  to  date  by  copious 
references  to  the  cases."-  Law  Timet . 

**  litis  presents  the  law  in  a  series  of  clearly  enunciated  propoailions,  which 
are  supported  by  examples  taken  in  general  from  decided  oases.  The  subject  is 
one  that  readily  lends  itself  to  such  treatment,  and  in  Mr.  Inaea'  hands  it  is 
skilfully  developed."— i${>^tct7or«'  Jounud, 

ECCLESIASTICAL  LAW.— Phillimore's  Ecclesiastical  Law  of  the 
Church  of  England.  By  the  late  Sir  Bobbkf  Pkxlldcobb,  Bart., 
D.C.L.  Second  Edition,  by  hia  son  Sir  Wauksb  GaoBea  Fbanx 
Pbzlldcobb,  Bart.,  D.G.L.,  asedsted  by  0.  F.  Jjoooitt,  B.G.L., 
LL.M.,  Barrister-at-Law.    2  vols.    Boyal  Svo.     1895.  3/.  3«. 

*'  The  task  of  re-editing  Fhillimore's  *  Bcdesiastical  Law*  was  not  aa  easy  one. 
Sir  Walter  Phillimore  has  executed  it  with  brilliant  suooess.  He  has  brought  to 
the  work  all  his  father's  subdued  enthusi&sm  for  the  Church,  he  has  omitted 
nothing  that  lent  value  to  the  original  treatise,  he  has  expunged  from  it  what 
could  be  smred,  and  has  added  to  it  everything  that  the  eeofariastical  lawyer 
can  possibly  need  to  know." — Law  Journal. 
Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 
Laity.  Second  Edition.  By  Benjakin  Whitbhejld,  Esq.,  Barrister- 
at-Law.    Demy  Svo.     1899.  10*.  6d. 

**  A  perfect  mine  of  learning  on  all  topics  eooleeiastioal."— DatZy  Tdeffraph. 

"  ICr.  Whitehead  has  amassed  a  great  deal  of  information  which  it  would  be 
very  difficult  to  find  in  any  other  book,  and  he  has  presented  it  in  a  dear  and  con- 
ciBe  form.    It  is  a.book  which  will  be  useful  to  lawyers  and  laymen."— Zaio  Time*. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— Being  a 

CoUeotion  of  the  Points  of  Law  and  Practice,  together  with  Beports 

of  the  Judgments.    By  S.  H.  Day,  Esq.,  Barrister-at-Law,  Editor 

of  **Bogers  on  Elections."     Royal  12mo.     1894.  Is.Qd. 

Hedderwick's    Parliamentary    Election    Manual  i    A   Practical 

Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 

in  Great  Britain  and  L*eland,  designed  for  the  Listruction  and 

Guidance  of  Candidates,  Agenta,  Canyassers,  Volunteer  Assistants, 

&c.    Second  Edition.    By  T.  C.  H.  Hbddkbwxok,  Esq.,  Banister-at- 

Law.    Demy  12mo.     1900.  10«.  6<i. 

**  The  work  is  pre-eminently  practical,  concise  and  dear." — Solieitonf  JownaU 

"  One  of  the  beat  books  of  the  Kind  that  we  are  acquainted  "mQi.**— Law  Journal. 

Hunt's  Metropolitan  Borough  Councils  Elections:  A  Guide  to 
the  Election  of  the  Mayor,  Aldermen,  and  Coimcillors  of  Metropolitan 
Boroughs.  ByJoHNHnNT,Esq.,Bar.-at-Law.  DemySvo.  1900.  3f.6<j. 
Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.  Rboibtbation,  including  the  Practice  in  Begistration 
Appeals;  Parliamentary,  Municipal,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  m  Council,  and  Forms.  Sixteenth 
Edition ;  with  Addenda  of  Statutes  to  1900.  By  MiuBiaB  Powelx., 
Esq.,  Barrister-at-Law.    Boyal  12mo.     1897.  1/.  1«. 

'*  The  practitioner  will  find  within  these  oorers  everTthing  whioh  he  oan  be 
expected  to  know,  well  arranged  and  carefully  stated."— Xoio  2^iaM«. 

vol.  II.  Pablumsntabt  EiAonoira  and  PKnnoira ;  with  Appen- 
dices of  Statutes,  Rules  and  Form^.  SeTenteenth  Edition.  Bevisedby 
S.  H.  Dat,  Esq.,  Barrister-at-Law.    Royal  12mo.     1900.        1/.  1«. 

*'  The  acknowledged  authority  on  election  Xkw.^—Loiw  Journal. 

"The  leading  book  on  the  diffleult  subjects  of  elections  and  election  peti- 
tions."— Law  Times. 

"  We  hare  nothing  but  praise  for  this  work  as  a  trustworthy  guide  for  candi- 
dates and  agents." — acUeitor^  JoumaL 

*^*  All  standard  Law  Wwrkt  are  kepi  in  Stock,  in  law  ealf  and  other  bindinae, 
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ELECTIONS.— Rogers'  Law  and  Practice  of  Elections— «>«/i»M«/. 

Vol.  III.      MUKIOIPAL  AND  OTHBB  ELBOnOini  AND  PETITIONS,  with 

Appendicee  of  Statutes,  Roles,  and  Forms.    Seventeenth  Edit.    Bj 
SAicn]ELH.DAT,E8q.,  Barrister-at-Law.  BojallSmo.  1894.    11,  It, 

EMPLOYERS'  LIABILITY.— Mozley-Starlc—FWif  *<  Arbitnition." 
Robinson's  Employers'  Liability.  By  Asthxtb  BoBimoir,  Esq., 
Barrister-at-Law.  Second  Edition.  Including  Precedents  of 
Schemes  of  Gompensatioii,  citified  by  the  Registrar  of  Piiendly 
Societies.  By  the  Author  and  J.  D.  Stuabt  Six,  £fl4-»  Barrister- 
at-Law,  Assistant  Registrar  of  Friendly  Societies.    Royal  12mo. 

1898.  u,  ea. 

ENGLISH  LAW.— Brown's  Study  of  the  Uw.— By  "W.  Jkphbo 
Bbown,LL.D., Esq.,  Barrister-at-Law.  RoyalSvo.  1902.  Net,2a.6d. 
Pollock  and  Maltland's  History  of  English  Law  before  the  time 
of  Edward  I. — By  Sir  Fbedsbick  Pollock,  Bart.,  and  Fbed.  W. 
Kaitlavd,  Esq.,  Bazristers-at-Law.  Second  Edition.  2  yoIs.  roy. 
8yo.     1898.  21. 

ENGLISH  REPORTS.    Re-issue  of  all  Decisions  prior  to  1866. 
To  be  completed  in  about  160  Volamee,  issued  monthly. 
First  Series:  House  of  Lords.    58  Vols,  complete  in  11  Vols.    Royal 
8vo.    Half-bound.  Ifet,  22/. 

Second  Series :  Priyy  Council.    43  Vols,  complete  in  9  Vols.    Half- 
bound.  Net,  IZl.  10«. 
Third  Series :  Chancery.     125  Vols,  complete  m  about  25  Vols.    Half- 
bound.    Vols.  1  to  17  ready.                                     Net^  per  vol.,  30#. 
\*  The  Volumes  are  not  sold  separately. 

EQUITY,  oiuf  FiA  CHANCERY. 
Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Division,  with  Practical  Notes.  Sixth  Edition,  with 
references  to  the  Seventh  Edition  of  DanieII*s  Chancery  Practice,  and 
the  Fifth  Edition  of  Daniell's  Chancery  Forms.  By  Cbczl  C.  M. 
Dalb,  Esq.,  Barrister-at-Law,  W.  Tindal  King,  Esq.,  a  Regis- 
trar of  the  Supreme  Court,  and  W.  O.  Goldbohmidt,  Esq.,  of  the 
Registrars*  Office.     In  3  vols.    Royal  8vo.     1901.  6/.  6», 

**  A  monumeDt  of  learned  and  l&borions  aocfuracy." — Law  Quarterly  Htview, 
**  The  new  edition  of  *  Seti>n '  ia  trora  every  point  of  TJew,  indeed,  a  most 
ya1uablf>  and  indispeneable  work,  and  well  worthy  of  the  book's  high  reputation.** 
— Law  Journal, 

Smith's  Manual  of  Equity  Jurisprudence. — A  Manual  of  ^luty 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story  and  other  writers,  comprising  the  Fundamental  Principles 
and  the  points  of  Equity  usually  occurring  in  General  Practice. 
Fifteenth  Edition.  By  Stdnst  E.  Wzlliajcb,  Esq.,  Barrister-at- 
Law.  12mo.  1900.  l2M,6d, 
"  We  can  safply  recommend  *  Rmith*s  Equity*  in  its  new  clothes  to  the  atten- 
tion of  students  reading  for  their  Examinations." — Law  Notea. 

Smith's  Practical  Exposition  of  the  Principles  of  EqulW,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Indents 
and  Practitioners.  Third  Edition.  By  H.  Abthttb  Siotb,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.    Demjr  8vo.     1902.  2U. 

"This  well-known  text-book  maintains  its  high  reputation.  .  .  .  This  third 
edition  has  been  brought  np  to  date  in  a  wsy  vvhich  vhonld  also  make  it  useful  < o 
practitioners  in  searoh  of  the  latest  authorities  on  sny  given  point.  .  .  .  The 
additional  oases  referred  to  in  the  text  and  notes  amount  to  many  hundreds.'*— 
Law  Journal, 

Williams'  Outlines  of  Equity. — A  Concise  View  of  the  Principles  of 

Modem  Equity.    By  Stdnst  E.  Whxiaxb,  Esq.,  Bairister-at-Law, 

Author  of  ''The  Law  relating  to  Legal  Representatives,"   &o. 

Boyal  12mo.     1900.  6«. 

"  The  accuracy  it  combines  with  oondBenees  is  remarkable.**— Xotp  Hagasine, 

%*  All  ttandard  Law  Works  ar$  kept  in  Stock,  in  law  ealf  and  other  bindinge. 
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ESTATE  DUTIES.— Freeth.—  FtW*  ''Death  Duties." 

ESTOPPEL— Everest  and  Strode's  Law  of  Estoppel.  By  Lavoblot 
FiBLDoro  EvsBHBT,  and  EDicuirD  Stboob,  Esqrs.,  Barristers-at-Law. 
Demy  8vo.     1884.  18«. 

Ewart's  Exposition  of  the  Principles  of  Estoppel  by  Misrepre- 
sentation.—By  John  S.  Ewabt,  £sq.,  K.G.  of  the  Canadian  Bar. 
Demy  8vo.     1900.  1/.  6*. 

EVIDENCE.— Wills' Theory  and  Practlceof  the  Law  of  Evidence.— 
By  Wk.  Wills,  Esq.,  Barrister-at-Law.  DemySyo.   1894.    I0i,6d. 
"It  ormfidmi  a  large  amoant  of  Talaable  infonaatioii,   yery  tendy  and 
aoooratelT  oonyeyed."— fiaw  TSmes. 

*' A  tuiefol  book  on  •  difflcult  Bubject."— Lato  yaiu. 

EVIDENCE  ON  COMMISSION.— Hume-Williams  and  Macklin's 
Taking  of  Evidence  on  Commission  i  including  therein  Special 
Examinations,  Letters  of  Request,  Mandamus  and  Examinations 
before  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E.  HuiOH 
WiLLiAXs,  Ettq.,  K  C,  and  A.  Romkb  Macklik,  Esq.,  Barrister-at- 
Law.  Demy  8vo.  1903.  12«.  6d. 
*'  We  fiave  testcKl  it  carefully,  and  have  no  hesitation  in  commending  it  to  the 
profe«faou  as  an  accurate  and  complete  manual  on  thin  important  branch  of  the 
law.  Every  point  that  is  likely  to  occur  in  practice  has  be^  noted,  and  there  are 
appendices  of  statntes,  rules,  orders,  precedents ;  and— which  is,  so  far  a«  we  are 
aware,  a  novel  feature — principles  or  our  law  of  evidence  for  the  guidance  of 
foreign  advocates,  in  English,  French,  and  Oerman,  and  a  good  inaex." — Law 
TUms. 

EXAMINATION  GUIDES.— Bar  Examination  Quide.  By  H.  D. 
WooDOOCK,  and  R.  C.  Maxwbll,  Eaqrs.,  Barristers-at-Law. 

Vols.  L  to  V.  (1896-1899).  £aeh,  net  7».  6rf, 

Barham's  Students'  Text-Book  of  Roman  Law.    By  C.  Nicolas 

Babham,  Esq.,  Barrister-at-Law.     Demy  12mo.     1903.    Nety2t.6d. 

**  This  is  a  f&st  primer  of  Roman  Law  for  the  beginner.    It  is  plain  and  dear, 

is  well  arranged,  and  so  simply  put  that  any  student  can  foUow  it." — Law  Stvdtnft 

Journal. 

EXECUTIONS. — Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions. 
By  G.  J.  EnwABDe,  Esq.,  Barrister-at-Law.  Demy  8yo.   1888.     16«. 

EXECUTORS.— Qoffin's  Testamentary  Executor  in  England  and 

Elsewhere.    By  R.  J.  R.  Goffin,  "Eeq.t  Barrister-at-Law.    Demy 

8vo.     1901.  58. 

Macaskie'sTreatise  on  the  Law  of  Executors  and  Administrators. 

By  S.  G.  Macasos«  Esq.,  Barrister-at-Law.    8to.    1881.      10«.  6d, 

Williams'  Law  of  Executors  and  Administrators.— Ninth  Edition. 

By  the  Right  Hon.  Sir  RoLAin>  Vauohaxt  Williakb,  a  Lord  Jnstioe 

of  Api)eal.     2  vols.    Roy.  8vo.     1893.  3/.  16«. 

"  We  can  oonsdentionsly  say  that  the  present  editjon  will  not  only  sustain, 

but  enhance  the  high  reputation  which  we  book  has  always  eojoyed."— ikns 

Journal, 

Williams'  Law  relating  to  Legal  Representatives.— Real  and 
Personal.  By  Sydnst  E.  Wiluamb,  Esq.,  Author  of  *'Law  of 
Account,"  «*  Outlines  of  Equity,"  &o.    Demy  8vo.     1899.  10«. 

**  We  can  commend  to  botili  branches  of  the  profession,  and  more  espedally 
to  solicitors.*' — Lata  Timet. 

*'  An  excellent  law  book,  excellently  got  up,  and  though  it  deals  with  a  sabjeot 
on  which  there  is  an  ample  literature,  its  existence  is  justified  by  its  aim  at  being 
*in  as  i^ort  a  form  as  possible,  a  summary  of  the  law  of  legal  representatiYeB  as 
modified  by  the  Land  Transfer  Act,  1897.'"— /U2  MaU  Gatette, 

EXTRADITION.— Biron  and  Chalmers'  Law  and  Practice  of 
Extradition.  By  H.  G.  Bibon  and  Kienvjbth  E.  Ghaxjcebs,  Esqrs., 
Barristers-at-Law.    Demy  8vo.     1903.  20«. 

**  A  eonvenient  store  of  information  upon  all  matters  oonneeted  with  extra- 
dition."— So'ieitcr^  Journal, 

**  The  whole  book  is  eminently  practical,  and  the  praotioe  and  procedure  are 
clearly  and  ably  discussed."— Low  TifiiM*. 

"A  yery  satisfactory  and  i>ractical  collection  of  the  tveatlea  and  statutes 
relating  to  extradition  and  fugitive  offenders,  with  an  interesting  introdnotion« 
a  commentary  on  the  text  of  the  statutes  and  treaties,  and  a  valuable  alphabetioal 
list  showing  what  crimes  are  comprised  in  the  particular  treaties."— Zaw  JoumaL 

%*  All  standard  lata  Works  ar$  kept  m  Stocky  in  law  caff  and  oth^r  bmdin^t. 
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FACTORIES  AND  WORKSHOPS.— Ruegg  and  Mossop's  Law 
of  Factories  and  Workshops.  Bj  A.  H.  Rueoo,  Esq.,  K.C., 
and  L.  Mossop,  Esq.,  Barrister-at-Law.  Demy  8yo.  1902.     12«.  6d, 

**  One  of  the  best  treatuea  on  the  law  of  factoriei."— loio  Journal. 

**  Prepared  with  an  evident  intention  of  saying  all  there  is  to  be  Mid  on  the 
legal  asi^Bot  of  the  sabject.  .  .  .  Destined  to  take  its  place  as  the  book  on 
the  Aete." — Saturday  Review. 

FARM,  LAW  OF.— Dixon's  Law  of  the  Farm:  inoludiiig  tiie  Cases 

and  Statutes  relating  to  the  subject ;  and  the  Agricultnral  Cnstoms 

of  England  and  Wales.  Hfth  Edition.  By  Aubbkt  J.  Sfbhgsb,  Esq., 

Barrister-at-Law.    Demy  8yo.    1892.  1/.  6«. 

"  A  oosnplete  modem  oompendinm  on  agriooltnral  matters.**— -Xow  Timee. 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures  and  other 
Property  partaking  both  of  a  Real  and  Personal  Nature.  Third 
Edition.  By  C.  A.  Fkbasd  and  W.  Ho-WLAim  Bobebos,  Esqrs.,  Bar- 
risters-at-Law.    Demy  8yo.     1883.  18«. 

FORMS.— Chitty's  Forms  of  Civil  Proceedings  In  the  King's  Bench 
Division  of  tne  High  Courtof  Justice,  and  on  Appeal  therefrom 
to  the  Court  of  Appeal  and  the  House  of  Lords. — ^Thirteenth 
Edition.  By  T.  W.  CHmr,  Esq.,  a  Master  of  the  Supreme  Court, 
Hkbbkbt  Chitit,  Esq.,  Banister-at-Law,  and  P.  E.  Vizajbd,  Esq., 
of  the  Central  Office.    Boyal  8vo.     1902.  W.  16«. 

'*  The  book  is  accurate,  reliable  and  exhanstiYe.*'— A>2tciior»*  Journal. 

"  The  forms  are  practically  exhaastiye,  and  the  notes  verj  |[ood,  so  that  this 
edition  will  be  invaluable  to  practitioners  whose  work  is  of  a  litigious  kind."— 
Law  Journal. 

Daniell's  Forms  and  Precedents  of  Proceedings  In  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fifth  Edition,  with  summaries  of  the  Bules  oi  the 
Supreme  Court;  Practical  Notes;  and  references  to  the  Seventh 
Edition  of  Daniell's  Chancery  Practice.  By  Chabueb  Bubitst, 
B. A.,  a  Master  of  the  Supreme  Court.  Boyal  8yo.  1901.  2^.  lOff. 
**  The  standard  work  on  Ghanoery  Frooednre.**— £av  Quarter^  Review, 

Seton.— r«fo  "  Equity." 

FRENCH  LAW.  —  Cachard's  French  Civil  Code.  —  By  HmrsT 
Caohabd,  B.A.,  Counsellor-at-Law  of  the  New  Tork  Bar,  Licenoi6 
en  Droit  de  la  Faculty  de  Paris.    Demy  8yo.     1895.  1/. 

Qoirand's  Treatise  upon  French  Commercial  Law  and  the 
Practice  of  all  the  Courts. — ^With  a  Dictionary  of  French  Judicial 
Terms.  Second  Edition.  By  Lbopold  GoiBAin),  Licenci6  en  Droit. 
Demy  8yo.     1898.  1/. 

Qoirand's  Treatise  upon  the  French  Law  relating  to  English 
Companies  carrying  on  Business  in  France. — By  Lbopold 
ComAKD,  French  Solicitor.    Crown  8to.     1902.  J^et,  2s.  6d, 

Sewell's  Outline  of  French  Law  as  affecting  British  Subjects.— 
By  J.  T.  B.  SswELL,  LL.D.,  Solicitor.    Demy  8vo.     1897.    lOs.  6d. 

GAMBIA. — Ordinances  of  the  Colony  of  the  Gambia.  With  Index. 
2  Vols.    Folio.     1900.  Net,  3/. 

QAME  LAWS.— Warrys  Qame  Laws  of  England.  With  an 
Appendix  of  the  Statutes  relating  to  Gbune.  By  &.  Tatlob  Wabbt, 
Esq.,  Barrister-at-Law.    Boyal  12mo.     1896.  10«.  ed, 

GOLD  COAST.— Ordinances  of  the  Gold  Coast  Colony  and  the 
Rules  and  Orders  thereunder  in  force  31  March,  1903. 
2  vols.    Boyal  870.     1903.  3/.  10«. 

GOODWILL— Allan's  Law  relating  to  Goodwill.— By  Chablb E. 
ALLAir,M.A.,LL.B.,Esq.,Barrister-at-Law.  D6my8T0.  1889.  1a.6d, 
Sebastian.- r«^  <' Trade  Marks." 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 
the  Payer  of  Inhabited  House  Duty  in  England. — ^ByABiauB 
M.  Elld,  LL.B.  (Lond.),  Solicitor.    Boyal  12mo.     1886.  6$, 

**  Aocuxate,  complete  and  yery  clearly  expressed."— ^oJtdtort'  JoumaL 

%*  AU  tUmdard  Law  JTorki  are  kept  in  Stocky  in  law  ealf  and  other  bindin^i. 
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HUSBAND  AND  WIFE.— Lush's  Uw  of  Husband  and  Wife, 
within  the  Jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions,  dj  0.  Moxtaoub  Ltjbk,  EflQM  Barrister-at-Law.  Seoona 
Edition.  By  the  Anthor  aad  W.  H.  GsimTR,  E»q.,  BaniBter-at- 
Law.    Demj  8yo.     1896.  1/.  6«. 

"To  the  praotiaing  lawyer  the  work  will  be  <rf  the  ntmoetimportanee."— 2>n9  S^imm. 
*'  This  book  will  eertunly  be  oonaulted  whan  dlfBooltiet  ariee  relatlTe  to  the  podtioii 
of  maixied  women."— Xaw  JounuU, 

INCOM  E  TAX.— Ellis'  Guide  to  the  Income  Tax  Acts.— For  the  lue 
of  the  Enffliah  Income  Tax  Pajer.  Third  Edition.  Bj  Abxhub 
M.  Elus,  IiL.B.  (Lond.),  Solidtor.  Boyal  12mo.  1898.  7«.  64. 
Robinson's  Law  relating  to  Income  Tax;  with  the  Statates, 
FormB,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 
Ireland. — Bj  Abtbub  KonmoK,  Esq.,  Banister-at-Law.  Boyal 
8yo.     1896.  1/.  U. 

"Hie  atandaid  woric  on  a  eomplioated  and  diflUmlt  labjeet."— Xow  Journal. 

INDIA. — llbert's  Government  of  India. — Being  a  Digest  of  the  Statate 
La  wrelating  thereto,  with  Historical  Introdnotionand  lUustratiye  Do- 
cuments. By  Sir  Cox7BTsnatIi£BBT,K. C.S.I.  Demy8TO.  1898.  U.  1«. 

INLAND  REVENUE.  —  Highmore's  Summary  Proceedings 
In  Inland  Revenue  Cases  in  England  and  wales.  Inolnding 
Appeals  to  Quarter  Sessions  and  by  Special  Case,  and  Proceedings 
by  Collector's  Warrants  for  Recovery  of  Duties  of  Excise  and  Taxes, 
lliird  Edition.  By  N.  J.  Hiohxobb,  Esq.,  Barrister-at-Law, 
Assistant  Solicitor  of  Inland  Berenue.  Boy.  12mo.  1901.  7«.  M. 
Highmore's  Inland  Revenue  Regulation  Act,  1 890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  finance 
Act,  1896,  with  ol^er  Acts ;  with  l^otes.  Table  of  Cases,  &c.  By 
NATEAiriKL  J.  HiamcoBB,  Esq.,  Bartister-at-Law,  Assistant  Solicits 
of  Inland  Bevenue.    Demy  8yo.     1896.  7<.  6d. 

I NSU  RANCE.— Arnould  on  the  Law  of  Marine  I  nsurance.— Seyenth 
Edition.  By  Edwabd  Lottib  db  Habt  and  Balph  luvr  Sdcst, 
Esqrs.,  Bamsters-at-Law.     2  yols.    Royal  8yo.     1901.  3/.  3«. 

*'  The  authors  have  availed  themeelyes  of  the  advice  and  aemstance  of  men  of 
praetioal  experience  in  marine  ineoranoe,  bo  that  the  book  may  be  railed  on  as 
accurate  firom  a  biuiness  as  well  as  from  a  legal  point  of  view.  The  book  can 
beat  be  described  by  the  one  word  '  excellent.'  **—Law  Journal. 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  lnsur> 
ance. — By  Chaslbb  Robibt  Tybsb,  Esq.,  Barrister-at-Law.  Demy 
8yo.     1894.  '  10«.  6^. 

*'  A  dear,  ooxreot,  fnll«  and  yet  ooneise  sttHement  of  the  law."— £a«r  Timu, 

INTERNATIONAL  LAW.— Baker's  First  Steps  in  International 

Law.   BySirSBXBnoNBAKBB,Bart.,Bani8ter-at-Law.  Demy8yo. 

1899.  12j 

Dicey.'—  nde  "  Conflict  of  Laws." 
Hall's  International  Law.— Fifth  Edition.    By  J.  B.  Axlat,  Esq., 

Barrister-at-Law.    Demy  8yo.     1904.  Net,  1/.  U. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 

British  Crown.    By  W.  E.  Halt.,  Esq.,  Banister-at-Law.    Demy 

8yo.     1894.  10c.  6d. 

Holland's  Studies  in   International   Law. — By  Thoillb  Ebskinx 

HouuLMD,  D.C.L.,  Bairister-at-Law.    Demy  8yo.     1898.      10«.  6d, 
Kent's  Commentary  on  International  Law. — Edited  by  J.  T.  Abdt, 

LL.D.    Second  EcUtion.    Crown  8yo.    1878.  10«.6if. 

Nelson's  Private  International  Law.— By  Ho&aob Nxzmv,  Esq., 

Barrister-at-Law.     Roy.  8yo.     1889.  1/.  U. 

Rattigan's  Private  International   Law.— By  Sir  Wiluax  Hstbt 

Rattzgan,  LL.D.,  K.C.,  Vice- Chancellor  of  the  University  of  the 

Punjab.    Demy  8yo.     1896.  10«.  6d. 

**  written  with  admirable  deameei.'*— Low  Journal. 

Walker's  Manual  of  Public  International  Law.— ByT.  A.  Walkxr, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.    Demy  8yo.    1896.  9m, 

%^  All  sUmdard  law  Wcrka  an  kept  in  SU>ek,  m  Uw  caff  mui  other  bmdmgM. 
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INTERNATIONAL  LA^—€ontinued. 
Walker's  History  of  the  Law  of  Nations. — ^YoL  I.,  from  the  Earliest 

Times  to  the  Peace  of  Westphalia,  1648.    Bj  T.  A.  Walkxb,  M.A., 

LL.D.,  Esq.,  BazriBter-at-Ld&w.    Demy  Syo.     1899.  Ifet,  10«. 

Westlake's  International  Law. — Chapters  on  the  Frindples  of  biter- 

natlonal  Law.  BjJ.  WKrLAix,K.C.,LL.D.  Dem78T0.  1894.  10«. 
Wheaton's    Elements    of    International    Law ;   Fourth   English 

Edition.    Edited  with  Notes  and  Appendix  of  Statutes  and  Treaties. 

By  J.  B.  Atlat,  Esq.,  Barrister-at-lAw.    Boyal  8yo.    (In  thepren,) 
*•  Wheaton  standi  too  high  for  eritidna."— Low  Tme$, 

INTERPLEADER.— Maclennan's  Law  of  Interpleader,  as  admin- 
istered by  the  Eng-lish,  Irish,  American,  Oanadian,  and  Australian 
Coorts.  With  an  Appendix  of  Statutes.  Bj  Rodebxce  Jaxes  Mac- 
LENiTAir,  Esq.,  Barrister- at-Law,  Toronto,   bemj  8to.  1901.  1/.  5t. 

INVESTIGATION  OF  TITLE.— Jackson  and  Qosset's  Investiga- 
tion of  Title. — Being  a  Practical  Treatise  and  Alphabetical  Digest 
of  the  Law  connected  with  the  Title  to  Land,  with  Preoedente  of 
Bequisitionfi.     Second  Edition.      Bj  W.  HowLAim  Jackson  and 
Thobold  GoesKF,  Barristers- at- Law.     Demy  8vo.     1899.       I2t.  6d, 
**  The  new  edition  oontains  the  foUowiog  additional  snbjects^namely,  boan- 
daiiea,  compromiK.  oorpoiationa,  glebe  lands,  paiods,  qnit-renta  and  redtals ; 
and  the  changes  effected  br  the  statat<>  law  of  1809  are  noticed  in  their  proper 
places.  .  .  .  Jackson  and  Gosset's  book  is  well  worth  having."— Z<aio  Titnes. 
"  Wfll  be  of  real  help  to  the  busy  conveyancer.** —Iraw  Not^. 
**•  See  "  Conveyancing"  (p.  7),  for  companion  Tolume,  "  Precedents 
of  Purchase  and  Mortgage  Deeds,"  by  the  same  Authors. 

JUDGMENTS  AND  ORDERS.-Seton.—Fufo  "Equity." 

JURISPRUDENCE.— -Holland's    Elements  of  Jurisprudence.— 

Ninth  Edition.  By  T.  E.  Hotj.awd,  K.C,  D.C.L.  8yo.  1900.  10«.64f. 

Markb/s  Elements  of  Law.     By  Sir  Wuxxah  Majixbt,  D.C.L. 

Demy  8yo.    1896.  12«.  6d, 

JURY  LAWS.— Hu band's  Practical  Treatise  on  the  Law  relating 
to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland. — ^By  Wif.  G.  Hubakd,  Esq., 
Barrister-at-Law.    Koyal  8yo.     1896.  Net,  II.  5«. 

JUSTICE  OF  THE  PEACE.— Magistrate's  Annual  Practice  for 
1900. — Being  a  Compendium  of  the  Law  and  Fraotioe  relating  to 
matters  occupying  the  attention  of  Courts  of  Summary  Jurisdiction, 
with  an  Appendix  of  Statutes  and  Rules,  List  of  Punishments, 
Calendar  for  Ma^strates^  &c.  By  Chablbs  Milneb  Atkhtson,  Esq., 
Stipendiary  Magistrate  for  Leeds.    Demy  8^0.     1900.  1/. 

**  An  excellent  magisterial  guide." — Law  Journal, 

Magistrates'  Cases,  1804  to  1002.— Csses  relating  to  the  Poor 
Law,  the  Criminal  Law,  Licensing,  and  other  subjects  chiefly  con- 
nected with  thednties  and  office  of  Magistrates.  1895-1902.  Each,  net  U. 
%*  These  Reports,  published  ss  part  of  the  Law  Journal  Reports, 
are  issued  Quarterly.  £aeh  Forty  net  5s, 

Annual  Subteription^  payahU  in  advance^  15«.  pott  free, 
Shirley's  Magisterial  Law — ^An  Elementary  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.  Second  Edition. 
By  Lkokabd  H.  West,  LL.D.,  Solicitor.  Demy  8vo.  1896.  7«.  6<f. 
Wigram's  Justice's  Note-Book. — Containing  a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
Serenth  Edition .  By  Hbnbt  Wabbubion  ana  Leovabd  W.  Ebbshaw, 
Esqrs.,  Barristers-at-Law.    Royal  12mo.    1900.  10«.  M. 

*'  The  infonnation  glTen  ia  complete  and  aooorate."— ^Z>aw  Journal, 
*'  Contains  a  great  deal  of  ralnable  inf  ormatioD  in  a  small  oompaas,  whidi  haa 
been  bron^t  well  up  to  date."— Low  Timee. 

LAND  CHARGES  ACTS.— Eaton  and  Purcell's  Land  Charges 
Acts,  1888  and  1900.— A  Practical  Guide  to  Registration  and 
Searches.  By  Ebnsst  W.  Eaton,  Esq.,  Senior  Clerk,  Land  CSiarges 
Department,  Land  Registry,  and  J.  Potntz  Pitbcell,  Esq. ,  of  the  same 
Department,  Barrister-at-Law.    Royal  12mo.    1901.      Net^  2«.  6<f. 

\*  AU  standard  Law  Worke  are  kept  tii  Stocky  in  law  ealf  and  other  bindinfs. 
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I^ND  LAW.— Jenks'  Modern  Land  Law.  By Edwabd  Jbnzs,  Esq., 
Barrister-at-Law.    Demy  8vo.     1899.  15«. 

LAN  D  TAX.—Bourdin's  Land  Tax.— An  Exposition  of  the  Land  Tax. 
Including  the  Latest  Judicial  DeaLsions,  and  the  Changes  in  the  Law 
effected  hy  the  Taxes  Management  Act,  ftc.  Fourth  Edition.  Bj 
the  Ute  Fbxdbbigk  Huicphbstb,  Deputy  Begistrar  of  Land  Tax ;  and 
Digests  of  Cases  decided  in  the  Courts  bj  Chablbs  0.  Atghdon, 
Deputy  Registrar  of  Land  Tax.      Royal  12mo.     1894.  7«.  6d. 

Atchison's  Land  Tax. — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (59  ft  60 
Vict.  0.  28).  By  Chables  C.  Atchison,  Deputy  Registrar  of  Land 
Tax.    Royal  12mo.     1897.    {A  SuppUmmt  to  oiotw.)        Net,  2«.  M, 

LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Transfer 
Acts. — ^With  the  Rules,  Forms  of  Precedents  and  Model  Regiitters, 
&c.  By  C.  FoBTBSOUB  BBiCKDiXB,  Keg^tmr  at  the  Land  Reg^istry, 
andW.  R.  Sbbldon,  Esqrs.,  Barristers- at-Law.    Second  Edition. 

(In  preparation. \ 
Jennings  and  Kinderstey's  Principles  and  Practice  of  Land 
Reffistration  under  the  Land  Transfer  Acts,  1875  and  1897 ; 
with  the  text  of  the  Acts  and  the  Rules  and  Fee  Order  of  1903.  By 
A.  R.  Qt.  JsHinwos.  LL  B.,  and  G.  M.  Kindbbslet,  Eeqrs.,  Bar- 
risters-at-Law,  and  of  the  Land  Regfi^try.  Roy.  8vo.  1904.  12«.  6<^. 
**  The  priBciplM  and  practice  of  land  registration  are  set  forth  in  a  dear  and 
oondoe  manner  by  tJ^e  authors  in  their  dissertations  and  notes.'* — Law  TitMt, 
Feb.  18, 1904. 

LANDLORD  and  TENANT.— Redman's  Law  of  Landlord  and 

Tenant. — Including  the  Practice  of  Ejectment.     Fifth  Edition. 

By  JosBPH  H.  RsDKAN,  Esq.,  Barrister-at-Law.    8yo.  1901.    1/.  6«. 

'*  We  oaa  oonBdently  reoommend  the  present  edition.*' — Law  Journal, 

Woodfall's  Law  of  Landlord  and  Tenant.— With  a  full  CuUeotloii 

of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 

Leading  Propositions.    Seventeenth  Edition.    By  J.  M.  Lslt,  Esq., 

Barrister-at-Law.     Roy.  8yo.     1902.  W.  18t. 

"Woodfall  is  really  indiispensable  to  the  practising  lawyeri  of  vhaterer 

degree  he  may  "be."— Law  Journal. 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Acts;  with 

Decisions,  Forms,  and  Tables  of  Costs.    Second  Edition.    By  J.  M. 

LiOHTV^ooD,  Esq.,  Barrister-at-Law.  DemySvo.    1900.  1/.  1«. 

"  This  work,  in  its  new  and  practically  re-written  form,  may  be  described  as  a 

handy  and  well-arranged  treatise  on  the  Lands  CitaMaeaAjc^.**—8olieitor9*  Journal, 

LAW  JOURNAL  REPORTS.— Edited  by  John  Mbwb,  Esq.,  Barrister- 
at-Law.    Published  monthly.    Annual  Suiteription : — 
Reports  and  Public  General  Statutes  Net,  3/.  4«. 

Reps.  Stats.  &  Mews'  Annual  Digest  [lasued  Quarter^)    Net,  3/.  10«. 
Thin  paper  Edition,  forming  one  handy  Vol.  for  the  year    Net,  Zl,  4«. 

Or,  without  the  Statutes  Net,  ZL 

The  Law  Journal  weekly,  II.  extra. 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  CMfioen 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  ftc,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  ReoeiTers  under  the  Bankruptuy  Act,  Law  and  Public 
Officers  in  England,  Colonial  and  Yormgn  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  Com- 
missioners for  taking  Oaths,  ConveyBucers  Practising  in  Elngland 
under  Certificates  obtained  in  Scotland,  &c.,  &c.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  H.  F.  Babtlett,  I.S.O.,  Controller  cl  Stamps,  and 
Registrar  ox  Joint  Stock  Companies,  and  Published  by  the  Authority 
of  the  Commissioners  of  Liland  Revenue  and  of  the  Law  Society. 
1904.  Net,  10«.  6d. 

%*  AU  ttandard  Law  Workt  ar$  k»pt  in  Stock,  in  Uw  ealf  and  other  Htidinge, 
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LAW  QUARTERLY  REVIEW— Edited  bj  Sir  Fbkdbugk  Pollook, 
Bart.,  D.C.L.,  LL.D.  Vols.  I.— XIX.  (with  Oeneral  Indices  to 
Vols.  I.  to  XV.)    Royal  Svo.     1886-1903.  Baeh,  I2t. 

^^  Annual  Subaeription  pottfru  12«.  6d.,  net,     SingU  Humbert^  each  be, 
'<  A  little  oritiolBm,  a  few  qnotatioxLi,  and  a  bateh  of  anecdotei, 
afford  a  sauce  that  makei  even  a  quarter*!  law  reporting  amniing 
reading.'* — Law  Journal,  * 

**  The  greatest  of  legal  quarterly  reviewi  .   .  .  the  series  of 

*  Hotes '  always  so  entertaining  and  illustrative,  not  merely  of  the 

learning  of  the  aceomplished  jurist  (the  Editor)  but  of  the  graeo 

of  language  with  whieh  sueh  learning  ean  be  unfolded." — Law  Jour, 

LAWYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.— Snow,  Bttbnst,  and  Stbihobb. 

(2)  The  A.  B.  C.  Guide  to  the  Practice.— SrniNaisB. 

(3)  The  Annual  Digest.— Mbwb.     (Alto  Iteued  Quarterly.) 

(4)  The  Annual  Statutes. — Lblt. 

(6)  The  Annual  County  Court  Practice. — Sictlt. 
%f'  Annual  Suheeriptione,    for  Complete  Series,  as  above,  deliveired  on 

the  day  of  pnblioation,  net^  21,  Se,   Nos.  1,  2,  3,  and  4  only,  net^  11, 18«. 

Nos.  3,  4,  and  6  only,  net,  II.  15«.     (Carriage  extra,  2s.) 
Full  proepeetue  forwarded  on  application, 
LAWYER'S  COMPANION.— Fufo" Diary." 
LAWYER'S    OFFICE.  — The    Modern    Lawyer's    Officer    being 

Suflfgestiona  for  Improvements  in  the  Organization  of  Law  0£Soee 

and  for  Ui6  adoption  of  certain  American  Appliances  and  Business 

Methods.    By  A  SoLicnon  of  thb  Sxtfbbicb  Coxtbt.    Royal  12mo. 

1902.  6e. 

**  We  stronffly  recommend  everjr  eolidtor  who  attaches  importanoe  to  the 

organization  of  his  office  to  make  himself  aoqnainted  with  the  system  exjdained 

so  dearly  in  this  little  work." — Law  Journal. 

LEADI NQ  CASES.— Ball's  Leading  Cases.     Vide  «  Torts." 
Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.   With 
Notes.  By  W.  S.  Shibxjet,  Esq.,  Bazrister-at-Law.  Seventh  Edition. 
By  RiOHABD  Watson,  Esq.,  Barrister-at-Law.  Demy  Svo.  1904.  16«. 

'*  A  soond  knowledge  of  common  law  can  be  gleaned  from  Shlrier." — Law  NoU», 

**  The  sdection  is  very  large,  though  all  are  dirtinctly '  Leaaing  Cases,'  and 
the  notes  are  by  no  means  the  least  meritorious  part  of  the  work.*'— Zato  Journal, 

"  Calculated  to  be  of  great  service  to  students." — Law  Students'  Journal. 

*'Will  so  long  as  ux,  Watson  remains  the  Editor  retain  its  hold  <m  the 
student  world."— Xaw  Not«t. 

Warburton's  Selectioa  of  Leading  Cases  in  the  Criminal  Law. 
With  Notes.  By  Hxnbt  Wabbubton,  Esq.,  Barrister-at-Law. 
[Toondfid  on  "  Shirley's  Leading  Gases."]  Third  Edition.  Demy 
Svo.     1903.  12«.  6d, 

**  Hie  oases  have  been  well  selected,  and  anaaged,  .  .  .  We  conaider  that 
it  will  amply  repay  the  student  or  the  practitioDer  to  read  boUi  the  oases  and  the 
notes."— i/Mtioc  o/th»  Bboob. 

LEGAL    INTERPRETATION.— Bears  Cardinal  Rules  of  Legal 

Interpretation.—Gollected  and  Arrange  by  Edwasd  Bkal,  Esq., 

Barrister-at-Law.    Boyal  Svo.     1896.  12«.  6d, 

**  Inyaluable  to  the  student.    To  those  with  a  limited  Utnury,  or  a  busy 

practu)e,  it  will  be  indispensable."— JiMtiea  qf  the  Pitaos. 

LEGISLATIVE  METHODS.— II bert's  Legislative  Methods  and 
Forms. — By  Sir  Cottbtenat  Ilbebt,  K.O.S.I.,  C.I.E.,  Parliamentary 
Counsel  to  the  Treasury.    Demy  Svo.     1901.  16<. 

LEXICON.— r«fo  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander:  with  the  Evidence,  Pro- 
oedure,  Praotioe,  and  Precedents  of  Pleadings,  both  in  (Xvil  and 
Criminal  Gases.  Third  Edition.  Bj  W.  Blisb  Odosbs,  LL.D.,  one 
of  His  Majesty's  Counsel.    Boyal  8yo.     1896.  1/.  12«. 

**  The  best  modem  book  on  the  law  of  libel."— />ai2jy  News, 

**  Hie  moat  adentlfic  of  all  our  law  booka JkUm  new  drees  this  voiome 

is  eeeore  of  an  appreciative  profeeaional  welcome." — Law  THmu. 

**  The  general  opinion  of  the  profession  has  always  aooorded  a  high  plaoe  to 
Mr.  Blake  Odgeis^  learned  work."— Zioto  Journal. 

\*  AU  etandard  Lmc  Workt  are  kept  in  Stoek,  in  law  ealf  and  other  bindingt. 
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LICENSING.— Lathom's    Handy  Guide  to  the    Licensing  Acts. 

Bj  H.  W.  LjLTHOic,  Solioitor.    Royal  12mo.     1894.  6<. 

"  The  man  of  oonfanng  atatute  and  oaae  law  on  this  wide  sabject  haa  been 
mott  ably  oodifled."— Law  Timta. 

Talbot's  Law  and  Practice  of  Licensing,— Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Betail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes  and  Forms.  With  Addendum  containing 
the  deoision  of  the  House  of  Lords  in  Boulter  y.  Justices  of  Kent.  By 
Gbobob  JoHH  Talbot,  Esq.,  Barrister-at- Law.  12mo.  1896.  7s.  6d. 
**  His  method  girea  prof emional  men  a  guide  to  the  legislation  afforded  by 
no  other  book." — Law  Jomrnal. 

LIGHT  RAILWAYS.— FtVfo** Tramways." 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils. — Third  Edition. 
By  Geobob  Hxtmphbbtb,  E^.    Boyal  Svo.     1889.  7s,  6d, 

Bazaleette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Comprising  the  Statutes  relating  to  PubUc 
Health,  Municipal  Corporations,  Highways,  Burial,  Gas  and  Water, 
Public  Loans,  Compulsory  Taking  of  Lands,  Tramways,  Electric 
Lighting,  &c.  With  Addenda.  By  0.  Nobjlajt  BizixoBiTB  and 
G.HuxPEBBTBjEsqrs.fBarristers-at-Law.  Sup.  royal 8yo.  1888.  3/.3«. 

Humphreys. — Vide  "  Parish  Law." 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London  Local 
Government.  The  Law  relating  to  the  London  County  Council, 
the  Vestries  and  District  Boarcb  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  By  John  Humt, 
Esq.,  Barrister-at-Law.    2  vols.     Royal  8vo.     1897.  3/.  3^. 

**  This  very  oomprehenriye  and  well-arranged  code  of  London  Local  Oovem- 
ment  will  be  invaluable  to  local  authorities,  the  legal  profession  and  others 
directly  interested  in  the  subject." — Lmidtm. 

"  CoDcise,  aocurate  and  useful." — Lnto  Journal. 

"  We  heartily  reoommend  Mr.  Hunt's  ytotk.."— County  OouncA  Times. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice.— By  Abthxjb 
HsTwooD  and  Abnold  Masset,  Solicitors.  Demy  8vo.    1900.    7s.  6d. 

"  A  verv  useful  little  handbook,  which  contains  a  dear  account  of  the  practice 
in  lunacy." — Law  Journal. 

"  An  exceedingly  useful  handbook  on  lunacy  practice."~Aaw  Notes. 

**  A  clear  and  able  handbook.  ...  A  feature  of  the  work  sre  the  precedents ' 
giren,  which  have  nearly  all  stood  the  test  of  actual  practice."— Laio  Ihnes, 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL  LAW.— Ft* 
*' Justice  of  the  Peace." 

MARINE  INSURANCE.— riin  <<Lisurance." 

MARITIME  DECISIONS.— Douglas'  Maritime  Law  Decisions.— 
Compiled  by  Bobt.  R.  Douglab.    Demy  8yo.     1888.  7s.  6d. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con* 
tracts,  and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Olivsb  E.  Bodimqton,  Esq.,  Bamster-at- 
Law,  Licenci^  en  Droit  de  la  Faculty  de  Paris.  Roy.  8vo.  1896.  1/.  Is. 

MARRIED  WOMEN'S  PROPERTY.-Lush's  Married  Women's 
Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 
Trusts.  By  Montaoxtb  Lxtsh,  Esq.,  Barrister-at-Law,  Author  of 
« The  Law  of  Husband  and  Wife."    Royal  l2mo.     1887.  6s. 

MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Second  Edition.  By  Sir  Jobn  Magdootcll,  LL.D.,  C.B., 
a  Master  of  the  Supreme  Court,  and  Edwabd  A.  MrroHXLL  IimBS, 
Esq.,  Barrister-at-Liaw.  {In  preparation,) 

MEDICAL  PARTNERSHIPS.— Barnard  and  Stocker's  Medical 
Partnerships,  Transfers,  and  Assistantshlps.— By  Wiluaic 
Basnabd,  Esq.,  Barrister-at-Law,  and  G.  Bkbtbax  Stookbb,  Esq., 
Mamaging  Director  of  the  Scholastic,  Clerical  and  Medical  Associa- 
tion (Limited).    Demy  8yo.     1896.  10s.  ed. 

*«*  AU  stamdard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  hindis^s. 
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MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile  Law. 
— ^Tenth  Edition.  By  John  Magdohxll,  'Beq,,  C.B.,  a  Master  of 
the  Supreme  Court  of  Jodicatore,  aasisted  bj  Gbo.  Huxpkbktb,  Esq., 
Barrister-at-Law.     2  toIb.    Bojal  870.    1890.  2/.  2$. 

*'  Of  the  gmteit  r§hiB  to  tike  menaatfle  Uwyer."— Low  Timsi. 

"  One  of  the  most  Mieiitiflo  trcatiaci  extant  on  meroantile  law."— SM.  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law.— With  Notes.  Bj  O.  D.  Tudob^  Esq.,  Barriater-at-Law. 
Third  Edition.    Bojal  8yo.     1884.  2/.  2«. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.—Bj  A.  Wzlbov,  Solioitor  and  Notazy.  Royal  r2mo.   1883.    6f. 

MERCHANDISE    MARKS    ACT.— Payn's    Merchandise    Marks 

Act,1887.— ByH.  PATV.Barrister-at-Law.  Royall2mo.  1888.  Zt.6d. 

*<  A  aafe  guide  to  aU  who  an  interarted  in  the  Act.'*— Low 


METROPOLIS  BUILDING  ACTS.-Craies'  London  Building  Act, 
1894f  with  Introduction,  Notes,  and  Index,  and  a  Table  ahowinff 
how  the  Former  Enactments  relating  to  Buildings  hare  been  dealt 
with.— ByW.F.GaAZB8,EBq.,Barri8ter-at'Law.  £oyal8TO.  1894.  5s. 

MINES  AND  MINiNG.—Cockburn.— Fkfe'' Coal." 

MORALS  AND  LEGISLATION.- Bentham's  Introduction  to  the 
Principles  of  Morals  and  Legislation. — By  Jkbsmy  Bsmthajc, 
M.A.,  Benoher  of  LincohiU  Inn.    Grown  8to.     1879.  6«.  6d, 

MORTGAGE.— Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.—By  W.  F.  Bsddobs,  Esq.,  Barrister-at-Law.  8to.  1898.   10c. 

**  We  eommend  the  work  as  a  reliable  and  naefol  little  manuaL"— Law 
Student^  Journal. 

**  We  can  cordially  recommend  thie  work  to  a  practitioner  who  likea  to  hare 
small  compact  books  at  hand  on  all  eabjects." — Law  Notes. 

Coote's  Treatise  on  the  Law  of  Mortgages.— By  the  lateRxcHASD 
HoucBS  CooTB,  Esq.,  Barrister- at- Law.  Seventh  Edition.  By 
Stdnet  Edwabd  Williams,  Esq.,  Barrister-at-Law,  Author  of 
''The  Law  relating  to  Legal  Representatives,"  **The  Law  of 
Aooonnt,"  &c.     2  vols.    Boyal  8vo.     1904.     {Nearly  ready.)     Zl.Zt. 

MOTOR  CARS.— Bonner's  Law  of  Motor  Cars,  Hackney  and  other 
Carriages. — An  Epitome  of  the  Law,  Statutes,  and  Kegxdations. 
By  G.  A.  BoNNBB,  Esq.,  Barrister-at-Law.  Demy  Svo.  1897.  7«.  6d. 

"The  book  ii  full  of  ueefnl  information,  and  will  nndoubtedly  prove  of  service 
to  those  who  require  advice  on  this  subject."— Law  Timee. 

MUNICIPAL  CORPORATIONS.— Bazalgette  and  Humphreys.— 
Vide  **  Local  and  Munidpal  Goyemment?' 

NAVY.—Manual  of  Naval  Law  and  Court  Martial   Procedure} 

in  which  is  embodied  Thring's  Criminal  Law  of  the  Nayr,  together 

with  the  Naval  Discipline  Act  and  an   Appendix  of    Practical 

Forms.— Bt  J.  E.  R.   Stephens,  Esq.,  Bamster-at-Law,  0.  E. 

GiFFOBD,  Esq.,    G.B.,  Fleet    Paymaster,    Bojal    Navy,    and  F. 

Hasbibon  Sxtth,  Esq.,  Staff  Paymaster,  Royal  Navy.    Demy  8yo. 

1901.  16*. 

*'  Well  written,  excellently  arranged,  and  fully  comprehensive."— Low  Journal, 
**  Well  up  to  date  ....    May  be  thoroughly  relied  upon."— Law  Ttmu. 

NEQLIQENCE.— Smith's  Treatise  on  the  Uw  of  Negligence. 
Second  Edition.    By  HoaaoB  Smith,  Esq.    8yo.     1884.         12«.  6d, 

*,*  AU  ttandard  Lmc  Works  are  kept  in  Stock,  in  law  ealf  and  other  imdinge. 
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NISI  PRIUS.— Roscoe's  Dtffest  of  the  Law  of  Evidence  on  the 
Trial  of  Actions  at  Nisi  Prius.^ Seventeenth  Edition.  By  Maubzcb 
PowsLi.»Esq.,Barruter-at-Law.    2yol8.    DemjSvo.    1900.    2/.  2«. 

**  OootiniftM  to  be  a  Tut  and  dowly  packed  itoreaoiue  of  inf onnatioii  on 
pnodne  at  Nid  Frina.**— Lim  JommaL 

"  Almost  inTaluable  to  a  Niai  Pirina  practitioner.  .  .  .  We  haye  nothing 
bnt  pra&M  for  the  new  edition."— Low  QwarteHg  Bevuw, 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — ^With  a  foU  oolleotion  of  Precedents.  Sixth 
Edition.  BjjAXEBGsAJreTOUN,  Esq.,  Barrister- at-Law.  BemjSyo. 
1901.  1/.  68. 

**The  book  is  an  eminently  praotioal  one,  and  rontaina  a  Terr  complete 
collection  of  notarial  precedents.  The  editor  ia  to  be  congratulated  upon  the 
ezecntion  of  a  very  thorough  piece  of  work." — Law  Journal, 

OATHS.— Strinj^er's  Oaths  and  Affirmations  in  Great  Britain  and 
Ireland;  being  a  GoUeotion  of  Statutes,  Gases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
snd  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  Bj 
Fbanois  a.  Stbinokb,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  ''Annual  Practice.'*  Second  Edition. 
Grown  Syo.     1893.  U. 

**  IndiapenMkble  to  all  commiarionen.**— A>tte<(or«^  JommaL 

ORANGE  RIVER.— The  Statute  Law  of  the  Orange  River  Oolony. 
— Translatod.    Bojal  Syo.     1901.  21.  28, 

OTTOMAN  OIVIL  LAW.— Grigs  by 's  Medjelle,  or  Ottoman  Oivil 
Law. — Translated  into  English.  Bj  W.  £.  Gbigsbt,  LL.D.,  Esq., 
Bamster-at-Law.    Demj  Syo.     1896.  1/.  1«. 

'PARISH  LAW.— Humphreys'  Parish  Oouncils.— The  Law  relating 
to  Parish  Councils,  being  the  Local  GoYemment  Act,  1894 ;  wil£ 
an  Appendix  of  Statutes,  together  with  an  Introduction,  Notes,  and 
a  Copious  Index.  Second  edition.  Bj  Geoboe  Huicphbbts,  Esq., 
Bamster-at-Law.    Boyal  Syo.     1896.  10«. 

Steer's  Parish  Law.  Being  a  Digest  of  the  Law  relating  to  the 
GiYil  and  Ecclesiastical  GoYcmment  of  Parishes  and  the  Relief  of  the 
Poor.  Sixth  Edition.  Bj  W.  H.  Magnaxaba,  Esq.,  Assistant 
Master  of  the  Supreme  Court,  Registrar  of  the  Court  constituted 
under  the  Benefices  Act,  1898.     Demj  8yo.     1899.  1^ 

"  Of  great  eervioe  both  to  lawyers  and  to  parochial  officers." — SoKeUon?  Jowr. 

**  A  most  nseful  book  of  reference  on  au  matten  connected  with  the  pariah, 
both  dvil  and  ecdesiasticaL"— I/ow  Journal, 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Partnership. 
ScYenth  Edition.  With  an  Appendix  of  Forma.  By  Sir  Fbkdxbiok 
PoLLOOK,  Bart.,  BarriRter-at-LAw,  Author  of  "Pnnoiples  of  Con- 
tract," «*  The  Law  of  Torts,**  &c.    Demj  8yo.     1900.  10#. 

"  Of  the  execution  of  the  work  we  can  tpeak  in  terma  of  the  highest  pndM. 
The  language  is  simple,  concise,  and  dear."— L^io  Maganne. 

"  Praiseworthy  in  design,  scholarly  and  complete  in  execution.'*— &r(.  Bevitw, 

PATENTS. — Edmunds  on  Patents. — The  Law  and  Practice  of  Letters 

Patent  for  InYentions.     By  Lewis  Eninnros,  Esq.,  K.O.    Second 

Edition.    Bj  T.  M.  Stbyshs,  Esq.,  Barrister-at-Law.    Roj.  8yo. 

1897.  W.  12«. 

*'  We  haYe  nothing  bnt  commendation  for  the  book.**— SoUeilora^  Journal. 
**  It  would  be  difficult  to  make  it  more  complete.  "—Low  Timta. 

Edmunds'  Patents,  Designs  and  Trade  Maries  Acts,  1883  to 
1888,  Consolidated  with  an  Index.  Second  Edition.  By  Lewis 
Edmunds,  Esq.,  KC,  D.Sc.,  LL.B.    Imp.  8yo.     1895.    lfet28,  6d. 

Gordon's  Monopolies  by  Patents  and  the  Statutable  Remedies 
available  to  the  Public.  Bj  J.  W.  Gobdon,  Esq.,  Barrister-at- 
Law.  DemjSYO.  1897.  18«. 
"  Must  take  a  unique  place  in  our  legal  literature."— Low  lHwu$, 

Gordon's  Compulsory  Licences  under  the  Patents  Acts.  By 
J.  W.  Gobdon,  Esq.,  Barrister-at-Law.    Demj  8yo.     1899.       15«. 

*9*  AU  8tandard  Law  Works  ar$  ktpt  in  Stock,  in  law  oalfand  other  bindings. 
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PAT  E  HTS—^ontinu&d. 

Johnson's  Patentees'  Manual.  —  A  Treatase  on  the  Law  and 
Practdoe  of  Patents  for  Inventiona.  Sixth  Edition.  By  Jaubb  Jobh- 
BORy  Esq.,  BarriBter-at-Law ;  and  J.  Hsbat  Jomreoir,  Solidtor  and 
Patent  Agent.    BemySvo.     1890.  I0t,6d. 

Johnson's  Epitome  of  Patent  Laws  and  Practice.  Third  Edition. 
Grown  Sto.     1900.  yitt,  2».  6d. 

Morris's  Patents  Conveyancing. — ^Being  a  GoUeotion  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  LiTentions. 
With  Dissertations  and  Gopioos  Notes  on  the  Law  and  Practice.  By 
Robert  MoBBis,  Esq.,  Barrister-at-Law.   Royal  8yo.    1887.     II,  5t, 

Thompson's  Handbook  of  Patent  Law  of  all  Countries.— -By 
Wu.  P.  Thoicfbon.    Twelfth  Edition.    12mo.    1902.        Net,  2t,  sJ. 

Thompson's  Handbook  of  British  Patent  Law.  Eleventh  Edition. 
12mo.     1899.  Nety  6d, 

PAWNBROKINQ.— Attenboroueh's  Law  of  Pawnbrokinff,  with 
the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889,  and 
Notes  thereon.  By  GhablbsL.  Attbhbobouoh,  Esq.,  Barrister- 
at-Law.    Post  8yo.     1897.  Net,  Zs. 

PLEADING.— Sullen  and  Leake's  Precedents  of  Pleadings,  with 
Notes  and  Rules  relating  to  Pleading.  Fifth  Edition.  Revised  and 
Adapted  to  the  Present  Practice  in  the  Queen's  Bench  Division  of 
the  High  Gourt  of  Justice.  By  Thokab  J.  Bullen,  Esq.,  Barristor- 
at-Law,  Gtbil  Bonn,  Esq.,  K.G.,  and  G.  W.  Gzjffobd,  Esq.,  Bar- 

rister-at-Law.  Demy8vo.  1897.  IL  18t. 

"  The  standard  work  on  modem  pleading.*'— Zioto  J<mrnal, 
"  A  very  large  number  of  preoedents  are  collected  together,  and  the  notes  are 

full  and  deu*."— £at9  Timet. 

**  The  Editors  have  in  every  way  preserved  the  high  standard  of  the  work, 

and  brought  it  down  to  date  effectiTely  and  consdentionsly."— I^ne  Maa<mm, 

Odgers'  Principles  of  Procedure,  Pleading  and  Practice  in  Civil 
Actions  in  the  High  Court  of  Justice.— Fifth  Edition.  By  W. 
BuLZB  Odokbs,  LL.X).,  K.G.,  Recorder  of  Plymouth,  Author  of  <*  A 
Digest  of  the  Law  of  Libel  and  Slander."  Demy  8vo.  1903.  12«.  6tf. 
**  The  student  or  i»aotitioner  who  deairee  instmotion  and  practioal  goidanoe 
in  onr  modem  spttem  of  pleading  cannot  do  better  than  poaseaa  hunaelf  of 
Mr.  Odgera'  book."— Z>air  Journal, 

'*  Indndes  a  careful  outline  of  the  procedure  in  an  ordinary  action  at  Uw. 
Thia  aketoh  will  be  of  the  utmost  value  to  students,  and  ought  to  win  the  ap- 

Soval  also  of  examining  bodies,  as  it  is  remarkably  froe  from  any  adaptabitity  to 
e  puxpoees  of  the  mere  crammer." — Literatw, 
"An  invaluable  book." — Lato  Notes, 
**  Terae,  dear  and  pointed."— Law  Quarterly  Bevimo. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning.— With 
Ghemioal  Introduotionfl  and  Notes.  By  G.  Latham  Bsowira,  Esq., 
BarriBter>at-Law,  and  G.  G.  Stewabt,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Thomas's  Hospital,  &o.    Demy  8yo.     188S.       12«.  M 

POWERS.— Farwel I  on  Powers. — A  Gondse  Treatise  on  Powers. 
Second  Edition.  By  Geobob  Faswicll,  Esq.,  Q.G.  (now  a  Jnstioe 
of  the  High  Gourt),  assisted  by  W.  B.  Sbxzj>on,  Esq.,  Barrister- 
at-Law.    Boyal  Syo.     1893.  1/.  b». 

PRINCIPAL  AND  AGENT.— Wright's  Law  of  Principal  and  Agent. 
By  E.  Blaoewood  Wbiobt,  Esq.,  Barrister-at-Law.  Second  Edmon. 
Demy  8yo.     1901.  18t. 

"Qearly  arranged  and  clearly  'written.*'— Laio  Time*. 

'*Ma7  with  coDJSdenoe  be  recommended  to  all  lend  praetitionerB  as  an  aeeo- 
mte  and  handy  text  book  on  the  sabjeots  oomprised  m  it." — SoUdiort^  Journal. 

"  An  excellent  book."—  Law  Quarterly  Review, 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Uw:  A  Synop- 
sis of  all  the  Appeals  decided  by  the  Jumcial  Gommittee  finduding 
Indian  Appeals)  from  1876  to  1891.  Toother  with  a  precis  of  the 
Gases  from  the  Supreme  Gourt  of  Ganada.  By  Gbobob  Whbblbb, 
Esq.,  Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
Council.    Royal  8yo.     1898.  \l,  \U.  U. 

%*  AU  ttandard  Law  Worh  are  kfpt  in  Stock,  in  law  calf  and  other  Hndingt, 
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PROBATE.— Nelson's  Handbook  on  Probate  Practice  (Non-Con- 
tentious), (Ireland). — By  Howabd  A.  Nklson,  Esq.,  BarriBter-at- 
Law.    Demj  8vo.     1901.  12«.  M, 

Powles  and  Oakley's  Law  and  Practice  relating  to  Probate  and 
Administration.  Br  L.  D.  Powx^hb,  Barrister-at-Law,  and  T.  W. 
H.  Oazlxt,  of  the  frobate  Begistrj.  (Being  a  Third  Edition  of 
"  Browne  on  Probate.")    Demj  Svo.     1892.  U.  10«. 

PROPERTY.— &#  aiso  "  Baal  Property." 

Raleigh'sOutlineoftheLawof  Property.— Demy Byo.  1890.  7«.6i. 

Strahan's  General  View  of  the  Law  of  Property.— Third  Edition. 
By  J.  A.  Stiusah,  aaaisted  by  J.  Sotolaib  Baxxkb,  Esqrs.,  Barris- 
ters-at-Law.    Demy  8to.     1901.  12«.  6d. 

**  The  student  will  not  easily  find  a  better  general  yiew  of  the  law  of  propertj 
than  that  whioh  ii  contained  in  this  hook.**— BoUeitorti'  Journal. 

**  We  know  of  no  better  book  for  ttxe  class-room."— Law  Times, 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public  Meet- 
ings.— Second  Edition.  By  Gbobob  F.  Ghambbbs,  Esq.,  Bamster- 
at-Law.     Demy  8yo.     1888.  Ntt,  2<.  6d. 

QUARTER  SESSIONS.— 5m  a&o« Criminal  Law." 

Pritchard's  Quarter  Sessions. — Second  Edition.  By  V.  Gbaeaic 
MiLWABD  and  Jobbfh  B.  Mattbzwb,  Esqrs.,  Barnstera-at-Law. 
Demy  Svo.     1904.  {Nearly  ready.)     U.  lis.  6d. 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway.— By  H.  R.  Dabunqtov,  Esq., 
Barrifiter-at-Law.    l5emy  8yo.     1893.  U.  Ss. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Beiiig  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  Great  Britain  and  Ireland,  with  Notes  of  all 
the  Cases  decided  thereon.  Third  Edition.  By  J.  H.  Balfoub 
Bbownb,  Esq.,  one  of  His  Majesty's  Counsel,  and  Fbinx  Balfoxtb 
Bbowkb,  Esq.,  Barrister-at-Law.    Royal  8yo.     1899.  21.  2f. 

**  Ckmtains  in  a  tot  oondse  foim  the  whole  law  of  railways."— 7^«  Times. 

"  It  is  diffloult  to  find  in  this  work  any  suhject  in  eonnection  with  railways 
which  ia  not  dealt  with." — Law  Times. 

**  PractitioneTs  who  require  a  oomprehenaiTe  treatfae  on  railway  law  will  find  it 
indispenaaUe." — Lato  Journal. 

Poweirs  Relation  of  Property  to  Tube  Railways.— By  Maitbiob 
PowBLL,  Esq.,  Barrister-at-Law.    Demy  8vo.     1903.        NetU.dd, 

RATES  AND  RATING.— Castle's  Law  and  Practice  of  Ratine^ 
Fourth  Edition.  By  Edwabd  James  Casxlb,  Esq.,  one  of  His 
Majesty's  Counsel,  &c.     Royal  8yo.     1903.  U.  6«. 

"A  Bore  and  safe  ^de."— Z^ow  Magatine. 

"  A  oompendions  treatise,  which  has  earned  the  goodwill  of  the  Profession  on 
account  of  its  conoieeness,  itslnddity,  and  its  accuracy."— Zwtw  TSmes. 
Hamilton  and  Forbes'  Digest  of  the  Statutory  Law  relating  to 
the  Management  and  Rating  of  Collieries. — For  the  use  of 
Colliery  Owners,  Viewers  and  Inspectors.  By  H.  B.  Hans 
Haiolton  and  Ubqxteabt  A.  Fobbbs,  Esqrs.,  Banisters- at-Law. 
Demy  8vo.     1902.  Net,  17#.  6rf. 

REAL  PROPERTY. — Carson's  Real  Property  Statutes, comprising, 
among  others,  the  Statutes  relating  to  Prescription,  Limitation  of 
Actions,  Married  Women's  Property,  Payment  of  Debts  out  of  Real 
Estate,  Wills,  Judgments,  Conveyancing,  Settled  Land,  Partition, 
Trustees.  Being  a  Tenth  Edition  of  Shelford's  Real  Property 
Statutes.  By  T.  H.  Cabsok,  Esq.,  E.C.,  and  H.  B.  Bompas,  Esq., 
Barrister-at-Law.    Royal  8vo.     1902.  36«. 

*'  Absolutely  indispeosable  to  oonTeyancmir  and  eqnity  lawyers.*' 
"  The  labonra  of  the  editor  and  aasistant-editor  must  haye  been  immeDfle,  and 
the  ooDffratulation*  of  tK>th  branches  of  the  profession  on  the  production  of  such 
a  useful  work,  so  skilfully  prepared,  are  earned  by  both  editors  and  publishers."— 
Law  Notes. 

\*  AU  standard  Law  Works  ar$  kept  in  Stoek,  in  law  ca{f  and oihsr  bindings. 


24  flTJSVENB  AKD  BOMB,  LDOTED, 

REAL  PROPERTY -ifontinued, 

De  Viliier's  History  of  the  Legislation  concerning  Real  and 
Personal  Property  in  England  during  the  Reign  of  Queen 
Victoria.— Crown  Svo.     1901.  3«.  6d. 

Digby's  History  of  the  Law  of  Real  Property.  Fifth  Edition. 
Demy  8to.     1897.  12«.  6d. 

Lightwood's  Treatise  on  Possession  of  Land  i  with  a  chapter  on 
Sie  Real  Property  Ldmitation  Acto,  1833  and  1874.— By'Jomi  M. 
LiOHTWOOD,  Ertq.,  Barrister-at-Law.     Demy  8to.     1894.  15<. 

Maclaurin's  Nature  and  Evidence  of  Title  to  Realty.  A  His- 
torical Sketch.  By  Rt<titart>  G.  Maculubin,  Esa.,  of  linooln's  Inn. 
Demy  8ro.     1901.  10«.  6<i. 

Shelford's  Real  Property  Statutes.— Ft^  <*  Carson." 

Smith's  Real  and  Personal  Property. — A  Compendium  of  the  Law 
uf  Real  and  Penonal  Property,  primarily  oonneoted  with  Con- 
▼er^ancing.  Designed  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  Sixth  Edition. 
By  the  Authob  and  J.  Tbustbam,  LL.M.,  Barrister-at-Law.  2  vols. 
Demy  8to.    1884.  21.  2t. 

**  A  book  whioh  he  (th«  ■tadent)  may  read  orer  aad  over  again  with  profit  and 
pleaeiire." — Law  TimeM. 

"  Will  be  found  of  very  great  eerrioe  to  the  pra«titioiier."— SoUeilorj*  JownaL. 

"  A  reaUy  luefiil  and  Tuoable  work  on  oar  system  of  GonTeyandng."— f 
Student^  Joumnl. 

Strahan.— Fttfe  "  Property.'* 


REGISTRATION.— Rogers.— Fuif  "EleotianB.'* 

Fox  and  Smith's  Registration  Cases.    (1886—1895).    Royal  8to. 

CtOf,  net,  21.  10«. 
Smith's    (C.    Lacey)    Registration    Cases.     Part   I.   (1896-96). 

Net,  6«.  6d,    Part  II.  (1896),  5^.     Part  III.  (1897),  4«.     Part  IV. 

(1898-9),  6*.    Part  V.  (1899-1900),  4».     Part  VI.  (1900-1901),  4*.  6rf. 

Part  VII.  (1902),  4«. 

Lawson's  Notes  of  Decisions  under  the  Representation  of  the 
People  Acts  and  the  Registration  Acts. — By  Wm.  Lawbov, 
Barrister-at-Law.  For  1894,  189.5,  1896  and  1897,  eaeh  net,  U,  6d. ; 
1898,  net.  It.  6d. ;  1899,  1900,  1901  and  1902,  each  net,  4«.  M. 

REQUISITIONS  ON  TITLE.-Dicklns.— ?Wi '*Conyeyancing.'' 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The  Statute 
Law  relating  to  Rivers  Pollution,  containing  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acta  in 
force  in  the  West  Ridin?  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chablbs  Joseph  Hlwobth,  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).    Royal  12mo.     1897.  6«. 

ROMAN  LAW.— Abdy  and  Walker's  Institutes  of  Justinian,  Trans- 
lated, with  Notes,  by  J.  T.  Abdt,  LL.D.,  and  the  late  Bbtan  Walcbb, 
M.A.,  LL.D.    Crown  8vo.     1876.  16f. 

Abdy  and  Walker's  Commentaries  of  Qalus  and  Rules  of  Ulpian. 
mth  a  Translation  and  Notes,  by  J.  T.  Abdt,  LL.D.,  late  Reffius 
Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
Bbtah  Walker,  M.A.,  LL.D.  New  Edition  by  JBbtan  Wax.ebb. 
Crown  8vo.     1886.  16«. 

Barham's  Students'  Text-Book  of  Roman  Law. — By  C.  Nicolas 
Babhait,  Esq.,  Barrister-at-Law.  Demy  12mo.  1903.  Net,  2s.  Sd. 
**  This  little  work,  oonristixig  of  119  pages,  is  a  oollection  of  notes,  clearly  and 
simply  expressed,  iipon  the  priscipal  topics  of  Boman  Law  as  they  are  stated  in 
the  Institutes  of  Oaiui  and  Justinian.  It  is  neatly  arranged,  and  fonna  a 
complete  outline  of  the  subject."— Z^aw  Kotes. 

•^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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ROMAN  LAW-^ON^intMi. 
Qoodwin's  XII.  Tables. — By  Fbbdxbiok  Goodwdi,  LL.D.  London. 
Bojal  12mo.     1886.  3«.  6d. 

Greene's  Outlines  of  Roman  Law. — Consifiting  ohiefly  of  an 
AnalysU  and  Sununary  of  the  Institutee.  For  the  lue  of  Students. 
Bj  T.  Whitooicbb  Qbsknx,  Baizister-at-law.  Fourth  Edition. 
Foglaoap  8yo.     1884.  7«.  6d, 

Qrueber's  Lex  Aquilia. — ^The  Roman  Law  of  Damage  to  Propert^r: 
being  a  Commentary  on  the  Title  of  the  Digest  *'  Ad  Legem  Aqui- 
liam"  (iz.  2).  With  an  Introduction  to  the  Study  of  the  Corpus 
Juris CiviUs.  ByEBWZMGsuKBBB,Dr. Jur.,M.A.  8\ro.  1886.  lOt.Qd. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8yo.     1881.  6«. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian.— Demy  8yo.     1881.  lU. 

Holland's  Qentilis  Alberici,  I.C.D.,  I.C.P.R.,  de  lure  Belli 
Libri  Tres.— Edidit  T.  £.  Holland,  LCD.  Small  4to.,  half- 
moroooo.  1/.  1«. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  by 
C.  H.  MoNBO,  M.A.     Crown  8vo.     1898.  6«. 

Monro's  Digest  XIX.  2.  Locati  Conducti.  Translated,  with  Notes, 
by  C.  H.  MoNBO,  M.AJ     Crown  8vo.     1891.  6s. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  MoMBO,  M.A.    Crown  8yo.     1893.  5«. 

Monro's  Digest  XLI.  1,  De  Adquirendo  Rerum  Dominio.  Trans- 
lated, with  Notes,  by  C.  H.  Monbo,  M.A.     Crown  8yo.     1900.    6«. 

Movie's  Imperatoris  lustiniani  Institutionum  Libri  Quattuor. — 
f\)urth  Edition.    Demy  8yo.     1903.  16«. 

Moyle's  Institutes  of  Justinian.  Translated  into  English.— Third 
Edition.    Demy  8yo.     1896.  6«. 

teste's  Elements  of  Roman  Law. — ^ByGaius.  With  a  Translation 
and  Commentary.  Third  Editiop.  By  EnwiBD  Posts,  Esq., 
Barrister- at-Law.    Demy  8yo.     1890.  18«. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  con- 
taining an  aooount  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.    By  H.  J.  Bobt,  M.A.    Demy  8yo.     1886.    9«. 

Roby's  Justinian's  Digest. — ^Lib.  VIL,  Tit.  I.    De  Usufructu,  with 

a  Legal  and  Philological  Commentary.     By  H.  J.  Robt,  M.A. 

Demy  8vo.     1884.  9«. 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  8yo.  18«. 

Sohm's  Institutes  of  Roman  Law.— Second  Edition.  Demy  8vo. 
1901.  18t. 

Walker's  Selected  Titles  from  Justinian's  Digest. — ^Annotated  by 

tiie  late  Bbtah  Walkeb,  M.A.,  LL.D. 

Part  I.  Mandati  yd  Contra.  Digest  zvn.  z.  Crown  8yo.  1879.  6s, 

Part  III.    De  Condiotionibus.      Digest   zzz.   1   and  4 — 7,  and 

Digest  znx.  1—3.    Crown  8yo.'    1881.  6«. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  and  annotated  by  Bbtait  Wa£KEB,  M.A.,  LL.D.  Crown 
8vo.     1877.  6». 

Whewell's  Qrotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar- 
beyrao  and  others  ;  accompanied  by  an  abridged  Translation  of  the 
Text,  by  W.  Whswsll,  D.D.     3  yols.    Demy  8yo.     1863.  12t. 
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RULING  CASES.— Campbell's  Ruling  Cases.— Airanged,  An- 
notated, and  Edited  by  Robebt  Cahpbsll,  of  Lincoln's  Inn,  Esq., 
Barrifiter-at-Law,  Advocate  of  the  Scotch  Bar,  assisted  bj  other 
Members  of  the  Bar.  With  American  Notes  by  Ibyxvo  BaowinB, 
formerly  Editor  of  the  American  Keports,  and  the  Hon.  Leonabd  A. 
JoNKS,  A.B.,  LL.B.  (Harv.).  Royal  8vo.  1894-1902.  Sa^veUunif 
giU  top.  Complete  in  XXVI.  Volumes.  Price  for  the  set,  neif  25/. 
Offered  for  a  limited  time  at  £21  etuh  with  order, 

*«*  The  Volmnes  sold  separately,  net^  each  11.  5<. 


I. — ^Abandonment— Action. 
'  II.— Action— Amendment 
III.— Ancient  LIglit— Banker. 
lY.-  Bankruptcy— Bill  of  Lading, 
v.- Bill  of  Sale— Conflict  of  Uws. 
VI.— Contract 
VII. — ConYersion — Counsel. 
Ylll.-Crlminai  Uw— Deed. 
IX.— Defamation  —  Dramatic  and 

Musical  Copyright 
X.— Easement—  Estate. 


XIY.— Insurance— Interpretation. 
XY.—iludge— Landlord  and  Tenant 
XYI.— Larceny— Mandate. 
XYII.— Manorial  Right- Mistake. 
XYIII.— Mortgage — Negllgerioe. 
XIX.— Negiigeqce— Partnership. 
XX. — Patent 
XXI.— Payment— Purchase  for  Value 

without  Notice. 
XXII.— Quo  Warranto— fielease. 
XXIII.-Reilef— Sea. 


XI.— Estoppel— Execution.  i    XXIY.— Search  Warrant— Telegraph. 

XII.— Executor— Indemnity.  XXY.— Tenant— Wills. 

XIII.— Infant— Insurance.  !    XXYI.—Table  of  Cases ;  Index. 

THIS  SERIES  PRESENTS- 

The  best  English  Decisions  (in  full), 

From  the  earlier  Reports  to  the  present  time. 

Grouped  under  topics  alphabetically  arranged. 

XJKDER  EACH  TOPIC  IS  GhlVEN- 

A  *^  Rule  **  of  law  deduced  from  the  oases ; 
The  early  or  "  leading  "  case  (in  full) ; 
English  notes  abstracting  collateral  oases ; 
American  notes. 

THE  OBJECT  OF  THE  SERIES  IS- 

To  state  legal  principles  clearly, 

Through  cases  of  accepted  authority, 
With  sufficient  annotation 

To  aid  the  application  of  these  principles 
to  any  given  state  of  facts. 

EZTBA.CTB  FBOIC  PbESS  NOTICES. 

"  A  Cydopeedia  of  law  ....  most  ably  executed,  learned,  aocorate,  dear, 
condse ;  but  perhaps  its  diief  merit  is  that  it  imprewes  on  us  what  the  practising 
Engh'fih  lawyer  is  too  apt  to  foiiget-that  English  law  really  is  a  body  of  prin- 
dpiee."— Tlfte  British  Review. 

*'  One  of  the  most  ambitious,  and  ought  to  he,  when  it  is  complete,  one  of  the 
most  generally  useful  legal  works  which  the  present  centmy  has  produced." — 
Literature. 

**  A  perfect  storehouse  of  the  prindples  established  and  fllustnited  by  our 
case  law  and  that  of  the  United  States/'— Zato  Times. 

**  The  general  sdieme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  eveiybody  concerned.  It  may,  indeed,  he  said  to  constitnte* 
for  the  preKent,  the  high-water  mark  of  the  sdence  of  book-making." — Sat.  Rev. 

**  A  work  of  unuraal  value  and  interest.  .  .  .  Each  leading  case  or  group 
of  cases  is  preceded  by  a  statement  in  bold  type  of  the  rule  whidi  uiey  are  quoted 
an  entablixhing.  The  work  is  happy  in  conception,  and  this  first  volume  shows 
that  it  will  be  adequately  and  successfully  carried  ovLt.**—Solidlora*  Journal. 

**The  English  Ruling  Canes  seem  generally  to  have  been  well  and  carefully 
chosen,  and  u  great  amount  of  work  has  been  expended.  .  .  .  Great  accuracy 
and  care  are  shown  in  the  preparation  of  the  Notes.'*— Zraio  Quarterly  Review. 

'*  The  Series  has  been  maintained  at  a  high  level  of  ezeellenee." — 

TheTinus. 

%*  Jill  ttondard  Law  JForks  are  kept  in  Stock  f  in  law  ealf  and  other  hiniingi. 
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SALES. — Blackburn  on  Sales.  A  Treatue  on  the  EfFeot  of  the  Con- 
tnot  of  Sale  on  the  Leg^al  Rights  of  Property  and  Possession  in 
Qoods,  Wares,  and  Merchandise.  By  Lord  Bliczbubn.  2nd  Edit. 
Bj  J.  0.  O&AHAic,  £sq.,BaTriBter-at-Law.  BoyalSro.  1885.     U,  It. 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Saivage.—Bj 
WnxiAX  R.  EjonnEDT,  Esq.,  Q.C.  (now  a  Justice  of  the  High  Court). 
Royal  8yo.    1891.  12«. 

SHERIFF  LAW.— -Mather's  Compendium  of  Sheriff  and  Execu- 
tion Law.  Second  Edition.  By  Philip  E.  Mathes,  Solicitor  and 
Notary,  formerly  Under- Sheriff  of  Newcastle-on-Tyne.  Royal  8yo. 
1903.  W.  10<. 

**  We  think  that  ttiiB  book  will  be  of  very  great  andstanoe  to  any  persons  who 
may  fill  the  positions  of  high  sheriff  and  under-sheriff  from  this  time  forth.  Hie 
whole  of  the  Iml  profession  will  derive  great  advantage  ^m  having  this 
Tolnme  to  oonsmt."— Law  ISmea. 

*'  The  subject  is  one  of  great  practical  importance,  and  this  edition  will  be 
most  valuable  in  the  office  of  sheriffs  and  solicitors." — Law  Journal, 

SHIPPING.— Carver.— Ft(fo  ^'Carriers." 

Marsden's  Digest  of  Cases  relating  to  Shipping,  Admiralty, 
and  Insurance  Law,  down  to  the  end  of  1897. — By  RKoiirAU) 
G.  Mabsdbn,  Esq.,  Barrister- at- Law,  Author  of  *'The  Law  of 
CoUiaions  at  Sea.*'    Royal  Svo.     1899.  II,  10«. 

Pulling's  Merchant  Shipping  Act,  1894.  —  With  Introduction, 
Notes,  and  Index.  By  Alezakdeb  Pullzno,  Esq.,  Barrister-at- 
Law.    Royal  Svo.     1894.  yet,  6s. 

Pulling's  Shipping  Code;  being  the  Merchant  Shipping  Act,  1894 
(67  &  68  Vict.  c.  60).  With  Introduction,  Notes,  Tables,  Rules, 
Orders,  Forms,  and  a  Full  Index. — ^By  Aijszandbb  Pullino,  Esq., 
Barrister-at-Law.    Royal  Svo.     1894.  Net,  7«.  6d. 

Temperleys  Merchant  Shippings  Act,  1894  (57  &  58  Vict, 
c.  oO).  with  an  Introduction  ;  Notes,  including  all  Cases  decided 
under  the  former  enactments  consolidated  in  this  Act ;  a  OomparatiYe 
Table  of  Sections  of  the  Former  and  Present  Acts ;  an  Appendix  of 
Rules,  Regulations,  Forms,  etc.,  and  a  Copious  Index. — By  Robert 
T^acPEBLET,  Esq.,  Barrister-at-Law.    Royal  8vo.     1895.  U,  Be. 

**  A  full,  complete,  and  most  satisfactory  work."— Law  QvMrterly  Review, 
**A  monument  of  well-directed  industry  and  knowledge  directed  to  the 
elucidation  of  the  most  oomprehensive  and  complicated  Act." — Law  Journal. 

SLANDER.— Odf?ers.—F«<i;f  ** Libel  and  Slander." 

SOLICITORS.— Corderv's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
and  Rules,  the  Colonial  Attomies  Relief  Acts,  and  Notes  on  Appoint- 
ments open  to  Solicitors,  and  the  Right  to  Admisnon  to  the  Colonies, 
to  which  is  added  an  Appendix  of  Precedents.  Third  Edition.  By 
A.  CoBDEBT,  Esq.,  Barrister-at-Law.    Demy  Svo.     1899.         1/.  U. 

**  The  leading  authority  on  the  law  relating  to  solicitors."— Xaw  JournaL 

"  A  complete  comi>endiiim  of  the  law." — Law  Times. 

**  Thoroughly  up  to  date  in  every  respect." — Law  Quarterly  S«mew, 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.  By  the  Right  Hon.  Sir  EdwabdI^t. 
Fourth  Edition.    By  W.  D.  Rawlins,  Esq.,  K.C.    Royal  8vo. 

1903.  1/.  16». 

*'  The  leading  authority  on  its  suhject." — Law  Journal. 

"  We  tbink  we  may  say,  as  a  result  of  our  investigation  of  this  edition,  that 
no  pains  have  hfen  spared  hy  Mr.  Bawlins  to  inrorporate  all  the  new  matter 
which  has  arisen  during  the  ten  years  which  have  elapsed  since  tiie  issue  of  the 
third  edition,  and  that  he  has  added  it  with  accuracy  and  neatness. — Solicitort' 
Journal. 

"Mr.  Rawlins  has  acquitted  himself  of  his  responsible  task  with  signal 
ability.— 2#atcr  Times. 

%*  All  ttandardZaw  JTorkt  are  kept  in  Stock,  in  law  ealf  and  other  bindingt. 
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STAMP  LAWS.— Highmore's  Stamp  Laws.— Being  the  Stamp  Acts 
of  1891  :  with  the  Acts  amending  and  extending  the  same,  in- 
cluding the  Finance  Act,  1902,  together  with  other  Acts  imposing 
or  relating  to  Stamp  Duties,  and  Notes  of  Decided  Cases ;  also  an 
Introduction,  and  an  Appendix  containing  Tables  showing  the  com- 
parison with  the  antecedent  Law.  Second  Edition.  By  Nathajosl 
Joseph  Hiohxobb,  Assistant-Solicitor  of  the  Inland  Berenue.  Demy 
8vo.    1902.  10<.  6d, 

"  The  recognized  work  on  the  subject." — Law  QuarUrly  lieview. 

"Mr.  Hiffhmore  has  ineoiporated  in  the  new  edition  of  this  work  thelegulation 
of  the  last  three  years,  bo  far  as  it  offerts  the  Stamp  Laws,  Lnolnding[  the  Finance 
Act,  1902.  He  has  revised  the  text,  added  the  new  authorities,  and  increased  the 
notes  upon  departmental  practice,  a  subject  which  he  is  peculiarly  qualified 
to  discuss.  This  edition,  like  the  former  one,  wiU  be  found  of  the  greatert  use  by 
solicitors,  officers  of  comptinies.  and  men  of  business." — Law  Journal, 

**A  very  comprehensiTe  Toiume,  fulfilling  every  requirement.  .  .  .  The 
rarious  notes  to  the  sections  of  the  several  Acts  incorporated  in  the  volume  are 
fully  and  accurately  set  out,  the  points  of  the  decided  cases  clearly  expressed, 
and  the  effect  and  object  of  the  enactment  indicated ;  and  what  must  be  of 
especial  value  to  the  practitioner,  the  practice  at  Somerset  House  with  regard 
to  all  matters  coming  before  that  institution  is  stated." — Justice  of  the  Peace, 

"  Mr.  Highmore's  *  Stamp  Laws '  leaves  nothing  undone."— Z%«  OivUian. 

STATUTES,  and  vide  "  Acts  of  Parliament." 

Chitty's    Statutes.— The   Statutes   of    Practical   Utility,  from  the 

earnest  times  to  1894,  with  Supplemental  Volume  to  1901  inolusiye. 

Arranged  in  Alphabetical  and  Uhronolog^cal  Order;  with  Notes  and 

Indexes.    Fifth  Edition.    By  J.  M.  Lblt,  Esq.,  Barrister-at-Law. 

Boyal8yo.    Complete  teith  Index,  JnU  Volumes.  1894-1902.  16Z.  16«. 

The  Supplementary  Volume,  1895  to  1901.    Consolidated 

with  Index.    By  J.  M.  Lblt,  Esq.    May  be  had  separately. 

21.  28, 
"To  those  who  already  possess  'Chitty's  Statutes'  this  new  Tolmne  is 
indispensable." — Law  Notfe,  June,  190S. 

The  Annual  Supplements.  Separately: — 1895,  he,  1896, 10«. 
1897,  d«.  1898,  7«.6<i.  1899,  7<.  6<i.  1900,  7<.  6<;.  1901,  7«.  6^ 
1902,  Is,  6d.     1903,  7s.  Sd. 

**  It  is  a  book  which  no  publie  library  ihonld  bo  without. " — 
Spectator. 

*(  A  work  of  permanent  Talne  to  the  praetiiing  lawyer." — Solicitors' 
Journal. 

**The  profesilon  will  feel  grateftil  both  to  the  editor  and  the 
publishers  of  a  work  which  will  be  found  of  the  higheit  Talue." — 
ZatP  Journal. 

**  A  legal  work  of  the  very  highest  importance.  .  .  .  Few  besides 
lawyers  will,  we  suspect,  realise  the  amount  of  work  which  sueh  an 
undertaJdng  involves  to  the  editor,  who  appears  to  have  spared  no 
pains  to  give  a  clear,  orderly,  and  methodical  character  to  the  com- 
pilation."— Daily  News, 

**  This  collection  has  fulfilled  a  purpose  of  usefnlneii  only  to  be 
understood  by  those  who  are  acquainted  with  the  amaiing  eom- 
plezity  of  English  statute  law,  with  its  bewildering  ineoherenee 
and  painful  heterogeneity." — PaU  Matt  Gazette. 

*<  Indispensable  in  the  library  of  every  lawyer," — Saturday  Review. 

«To  all  eoncemed  with  the  laws  of  Englimd,  Chitty's  Statutes  of 
Practical  Utility  are  of  essential  importance,  wtailst  to  the  practising 
lawyer  they  are  an  absolute  necessity." — Law  Times, 

**It  is  apparently  the  belief  of  some  popular  novelists  that 
lawyers  in  their  difficulties  still  uniformly  consult  daily  Coke  upon 
Littleton  and  Slaokstone.  Those  who  know  better  are  aware  that 
the  lawyer's  Bihle  is  the  '  Statutes  of  Practical  Utility  '—that  they 
are  his  working  tools,  even  more  than  accredited  text-books  or 
*  authorised  reports.*  More  than  one  judge  has  been  heard  to  say 
that  with  the  *  Statutes  of  Practical  Utility '  at  his  elbow  on  the 
bench  he  was  apprehensive  of  no  difficulties  which  might  arise." — 
The  Times. 

*«*  All  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  ^indin^s. 
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STATUTE  LAW.— Wilberforce  on  Statute  Law.  The  Frindples 
which  gOTem  the  Goxutraotion  and  Operation  of  Statatee.  Bj  E. 
WiLBSBiOBOB,  Esq.,  a  Master  of  the  Supreme  Court.     1881.        18t. 

SUCCESSION.— Holdsworth  and  Vickers'  Law  of  Succession, 
Testamentary  and  Intestate.    Demj  8vo.     1899.  lOs.  6d, 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Jurisdiction  Acts, 
1846—1884;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Seventh  Edition.  By  W.  H. 
M^aBTAXAiu,  Esq.,  Bairister-at-Law.    Demy  8vo.     1892.        1/.  is. 


ft 


TAXPAYERS'  GUIDES.— Ft*  •'Houiie,"  "Income,'*  &  "Land  Tax. 

THEATRES  AND  MUSIC  HALLS.^-Qeary's  Law  of  Theatres 
and  Musio  Halls,  including  Contracts  and  Precedents  of 
Contracts.— By  W.  N.  M.  Gsabt,  J.P.  With  Historical  Introduc- 
tion.  By  Jaiob  Wzllzaicb,  Eeqrs.,  Barristers-at-Law.  8yo. 
1885.  6«. 

TITLE. — Jackson  and  Qosset. —  Fufe  "  Investigation  of  Title.*' 

I  TORTS. — Addison  on  Torts. — A  Treatise  on  the  Law  of  Torts ;  or 

Wrongs  and  their  Remedies.  Seventh  Edition.  By  HoBAoa 
SxxxH,  Esq.,  Bencher  of  the  Inner  Temple,  Metropolitan  Mag^- 
trate,  and  A.  P.  Psbokval  Ejuep,  Esq.,  6arrister-at-Law.  Royal  8vo. 
1893.  1/.  ISs. 

*'  As  an  ezhaxutiTe  digest  of  all  the  caaes  which  are  likelf  to  be  cited  in 
practice  it  atanda  without  a  rival." — Law  Joumnl, 

**  As  now  presented,  this  valuable  treatise  must  prove  highlj  acceptable  to 
judires  and  the  prof  easion."— Low  Time$, 

**  An  indispensable  addition  to  everj  lawyer's  library."— Xow  Moffoabu. 

Ball's  Leading  Oases  on  the  Law  of  Torts,  with  Notes.  Edited 
by  W.  E.  Baui,  LL.I>.,  Esq.,  Bairister-at-Law.  Royal  8vo. 
1884.  1/.  U. 

BIgelow's  Law  of  Torts. — By  Mbltzllb  M.  Bzoblow,  Ph.D. 
Harvard.    Second  Edition.    Demy  8vo.     1903.  128, 6d, 

Innes'  Principles  of  the  Law  of  Torts. — ^By  L.  0.  Imnn,  lately  one 
of  the  Judges  of  the  High  Oourt,  Madras,  Author  of  '*  A  Digest  of 
the  Law  of  Easements.''    Demy  8vo.     1891.  10«.  6d. 

Pollock's  Law  of  Torts  i  a  Treatise  on  the  Principles  of  Obligationa 
arising  from  Civil  Wrongs  in  the  Common  Law.  Sixth  ^iition. 
By  Sir  Fbbdxbice  Pollogk,  Bart.,  Barrister- at-Law.  Author  of 
*<  jPrinciples  of  Contraot,"  **  A  Digest  of  the  Law  of  Partnership," 
&o.    Demy  8vo.     1901.  1/.  5^. 

**  Oondae,  logically  arranged,  and  aoourate."— Low  Tim«i, 

*' Inoomparably  the  beet  work  that  has  been  written  on  the  subjeot."— 
LiUrature, 

**  A  book  which  is  wdl  worthT  to  stand  beside  the  oompanion  volume  on 
'Contracts.'  Unlike  so  many  law-books,  esped&Uy  on  this  subject,  it  is  no  men 
digest  of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning 
to  end." — Law  Journal. 

'*  The  work  is  one  '  professing  to  select  rather  than  to  collect  authorities,'  but 
the  leading  cases  on  each  branch  of  the  subject  will  be  found  ably  dealt  with. 
A  work  bearing  3£r.  Pollock's  name  reouirea  no  recommendation,  it  it  did,  we 
could  heartily  recommend  this  able,  thoughtful,  and  valuable  b<)ok  ....  as  a 
very  successful  and  instructive  attempt  to  seek  out  and  expound  the  principles 
of  duty  and  liability  underlying  a  oranch  of  the  law  in  which  the  Scottish 
and  English  systems  do  not  materially  differ." — Journal  of  Jurispnidenee, 

\*  All  ttandard  Law  Works  are  kept  in  Stoek,  in  law  ca^ and  other  bindings. 
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TRADE  MARKS.-.-Sebastian  on  the  Law  of  Trade  Marks  and 
their  Registration,  and  matters  coxmected  therewi^,  including  a 
chapter  on  Goodwill ;  the  Patents,  Designs  and  Trade  Marks  Acts, 
1883-8,  and  the  Trade  Marks  Rules  and  Instructions  thereunder; 
with  Forms  and  Precedents ;  the  Merchandize  Marks  Acts,  1887-94, 
and  other  Statutory  Enactments ;  the  United  States  Statutes,  1870-82, 
and  the  Rules  and  Forms  thereunder ;  and  the  Treaty  with  the  United 
States,  1877.  By  Lewis  Botd  SsBASKiAir,  Esq.,  Sarrister-at-Law. 
Fourth  Edition.  By  the  Author  and  Habbt  Baibb  Heiocino,  Esq., 
Barrister-at-Law.    Royal  8yo.     1899.  H.  10«. 

*|  Stands  alone  as  an  authority  upon  the  law  of  tradft-marki  and  their  regis- 
tntion." — Imvo  J<mmal, 

**  It  is  rnrely  we  oome  across  a  lawbook  whioh  embodies  the  results  of  yean 
of  cazefol  investigation  and  practical  experience  in  a  branch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authoiityi  This  is  what  can  be 
said  of  Mr.  Sebastian's  ftook."^ SoUeitors'  Journal, 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 
Trade  Secret,  Goodwill,  &c.,  decided  in  the  Courts  of  the  United 
Eingdom,  India,  the  Colonies,  and  the  United  States  of  America. 
BjLewib Botd  SxBASTXAN,  Esq.,  Barrister-at-Law.  8yo.  1879.  U.  1«. 
"  Will  be  of  very  great  value  to  all  practitioners  who  baye  to  adylse  on  matters 
connected  with  trade  max'kM.**—8(^ieitora*  Journal, 

TRAMWAYS.— Robertson's  Law  of  Tramways  and  Light  Rail- 
ways in  Great  Britain  (3rd  Edition  of  Sutton*s  ''  Tramway  Acts 
of  the  United  Kingdom ' ' ) :  comprising  the  Statutes  relating  to  Tram- 
ways and  Light  Rail^ways  in  England  and  Scotland,  with  full 
Notes ;  the  Tnunways  and  Light  Railways  Rules ;  the  Reg^ations, 
By-Laws  and  Memoranda  issued  by  the  Board  of  Trade;  the 
Stiftudiug  Orders  of  Parliament ;  the  G^eral  Orders  under  the 
Priyatc  Legislation  Procedure  (Scotland)  Act,  1899;  and  Disser- 
tations on  Locus  Standi  and  Rating.  By  Qeobqb  S.  Robebtson, 
M.A.,  Esq.,  Barrister-at-Law.     Royal  8vo.     1903.  1/.  6«. 

**  A  very  complete  work.  .  .  .  The  main  Acts  are  annotated  with  care,  and, 
so  far  as  we  can  judge,  with  accuracy.  .  .  .  The  book  is  well  indexed.*'— 
Solicitors*  Journal. 

TRANSVAAL— The  Statute  Law  of  the  Transvaai.    Translated. 

Royal  8vo.     1901.  2/.  2«. 

Transvaal  Proclamations,  1900—1902.    Royal  8yo.     1902.        25«. 

TRUSTS    AND   TRUSTEES.— Ellis*  Trustee  Acts,  including  a  , 

Guide  for  Trustees  to  Inyestments.    By  Abthub  Les  Ellis,  Eisq.,  I 

Barrister-at-Law.  Sixth  Edition.  By  L.  W.  Btbite,  Esq.,  Barristw-  ' 

at-Law.    Roy.  12mo.     1903.  6«. 

Qodefroi's  Law  Relating  to  Trusts  and  Trustees. — Second  Edit. 
By  HsNBT  Gk)DEFBOi,  of  Lincoln's  Inn,  Esq.,  Banister-at-Law.  | 

Royal  8vo.     1891.  U.  12«.  \ 

VENDORS  AND  PURCHASERS.  — Dart's  Vendors  and  Pur- 
chasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Henst  Babt,  Esq. 
Sixth  Edition.  By  the  late  Willzak  Babbeb,  Q.O.,  Richasd  Bxtbdok 
HALDAins,  K.G.,  and  Willlax  Robbbt  Sheldok,  Esq.,  Bairister-at- 
Law.    2yols.    Royal  8yo.     1888.  Si.l6t. 

*^*  A  new  Edition  under  the  Editorship  of  Benjamin  Lennabd  Chebbt, 

Esq.,  Barrister- at-Law,  is  in  the  press. 
Farrer's  Precedents  of  Conditions  of  Sale  of  Real  Estate,  Re- 
versions, Policies,  &c. ;  with  exhaustiye  Footnotes,  Introductory 
Chapters,  and  Appendices. — By  Fbbdebick  Edwabd  Fabbhb,  Esq., 
Barrister-at-Law.    Royal  8vo.     1902.  16». 

"  Mr.  Farrer  had  written  a  rare  thing— a  new  book  which  will  be  of  real  value 
in  a  conveyancer's  library.  .  .  .  We  venttire  to  predict  that  thiB  book  will  be 
popular.*' — Law  Journal. 

'*  The  work,  while  sufficiently  elementary  to  be  of  extreme  use  to  students  and 
young  practitioners,  will  also  be  very  serviceable  to  the  more  experienced.  The 
notes  are  essentially  practical  and  are  evidently  largely  derived  from  experience, 
and  the  forms  are  adapted  to  recent  decdsions.  Mr.  Farrer's  book  strikes  a  new 
vein,  and  deserve*— and  will  no  doubt  secure— the  support  of  the  profession."— 
Law  Tifn«s. 

\*  AU  Standard  Law  Workt  ar$  kept  in  Stock,  in  law  eaif  and  other  bindings. 
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VENDORS  AND   PURCHASERS-«oii<tniMl. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 

Mortgages  of  Land.— Seoond  Edition.    By  W.  L.  Haoon,  Esq., 

Bamster-at-Law.    Demy  8yo.     1893.  10«.  6d. 

Webster's  Law  Relatingto  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land. --with  Appendix  of  Forms.    Seoond  Edition. 

BjW.F.WKBSTBB^Eaq.,  Barrister-at-Law.  Roy.Svo.   1896.   11.6$, 
"  This  is  the  Seoond  Edition  of  a  well  arranged  and  naeful  book,  and  the  nee- 
fnlness  will  not  be  impaired  hj  the  fact  that  tne  authority  for  each  proposition 
and  the  reference  to  such  authority  are  cited  in  the  text  itaelf  instead  oi  being . 
relegated  to  a  footnote.*'— Law  Journal, 

Webster's  Conditions  of  Sale  under  the  Land  Transfer  Acts. 
Bains'  a  Supplement  to  above.     Boyal  8vo.     1899.  Net,  2s. 

WAR,    DECLARATION    OF.— Owen's    Declaration    of  War.— A. 
Survey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Insurance  during  War.    By 
DououLB  OwiEN,  Esq.,  Barrister-at-Law.    Demy  8vo.    1889.    1/.  1«. 
Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  Summary 
of  the  Riffhts  of  Capture  at  Sea.    By  Douqlas  Oven,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.     1898.  I^et,  28. 
WATER.— Bartley's  Metropolis  Water  Act,  1902,  together  with  the 
j                                         Circulars,  Notices  and  Oraers  issued  by  the  Local  Qovemment  Board 
I                                         and  the  Court  of  Arbitration  in  relation  thereto.     By  Douolajs  0. 

Babtley,  Esq.,  Barrister-at-Law,  Author  of  Adulteration  of  Food." 

Boyal  12mo.     1903.  6«. 

WILLS. — Theobald's  Concise  Treatise  on  the  Law  of  Wills. — 

^  Fifih  Edition.    By  H.  S.  Theobald,  Esq.,  one  of  His  Majesty's 

Counsel.    Bojal  8vo.     1900.  1/.  lis. 

"  Oomprehenaive  though  eaar  to  me,  and  we  adviae  all  oonveyanoen  to  get  a 
I  copy  of  it  without  loss  of  time."— Law  Journal. 

I  **  Of  great  ability  and  value.    Itbeanon  everfpagetnuMB  of  eaxeaad  aoond 

I  Judgment.*' — SoUeUort^  Journal. 

**  The  work  is,  in  our  opinion,  an  excellent  one,  and  of  very  great  value,  not 
only  as  a  work  of  reference,  but  also  for  those  who  can  afford  to  give  special  time  to 
the  study  of  the  subject  with  whioh  it  deals.*'— Laur  Student't  Journal. 

Weaver's  Precedents  of  Wills. — ^A  Collection  of  Concise  Preoedenta 

of    Wills,  with    Introduction    and    Notes.    Second   Edition.    By 

j  Chab£BB  W&iYBS,  B.A.,  Solicitor.     Demy  8vo.     1904.  5«. 

"  The  notes,  like  the  forms,  are  clear  fmd,  so  far  as  we  have  tested  them,  aecu- 
)  rate,  and  the  book  cannot  fail  to  be  of  service  to  the  young  practitioner.'' — Z^w 

Times^  Feb.  18, 1904. 

Wl  N  Dl  NQ  U  P. — Palmer's  Company  Precedents.— For  use  in  rela- 
tion to  Companies  subject  to  the  Companies  Acts.  Part  II. 
WnrDnro-Up  Fobms  and  Fbacticb.    Arranged  as  follows: — Com- 

Sulsory^  "Winding-- Up,  Voluntary  Winding- tip,  Winding-Up  under 
unervision,  Airang^ements  and  Compromises,  with  copious  Notes, 
ana  an  Appendix  of  Acts  and  Rules.  Ninth  Edition.  By  Fbancu 
BxAiTFOST  Paijcbb,  assisted  by  F&anz  Evans,  Esqrs.,  Barristers-at- 
Law.    Roya)  8vo.     1904.  1/.  12#. 

*'  Palmer's  *  Company  Precedents '  is  the  book  var  exedlence  tat  practitionen. 

It  is  needless  to  recommend  Mr.  Palmers  book  to  the  profession,  for  it 

is  already  known  and  appreciated.  We  advise  those  who  have  any  doubts  to  con- 
sult it,  and  they  will  be  m  agreement  with  us."— Law  Journal. 

"  Simply  invaluable,  not  only  to  company  lawyers,  but  to  everybody  con- 
nected with  companies.'* — Firumdal  News. 

WORKMEN'S  COMPENSATION.— Ttrfd  "Employers'  LiabiUty." 
Robertson  and  Qlegg's  Digest  of  Cases  under  the  Workmen's 
Compensation  Acts.    Royal  8vo.     1902.  iW^,  10«. 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relatingto 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Ships' Officers.  With 
an  Introduction.  By  Waltxb  Mxtbton,  Solicitor  to  the  Board  of 
Trade.    Bemy  8vo.     1884.  11.  it. 

WRONGS.— Addison,  Ball,  Bigelow,  Pollock.~Fw2f  "Torts. 
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PREPARING  FOR  PUBLICATION. 


Bonner's  Law  of  Motor  Cars,  Hackney  and  other  Carriages,— An 
Epitome  of  the  Law,  Statutes,  and  Begulations.  By  G.  A.  Bonvsb, 
Esq.,  BarriRter-at-Law.  Second  Edition.  By  H.  Gr.  Fab&ant, 
Esq.,  Banister-at-Law.  {In  the  press.) 

Brickdale  and  Sheldon's  Land  Transfer  Acts.— By  G.  Eobtesoob 
Bbicedale,  Hegistrar  at  the  Land  Registry,  and  W.  K.  Sheldon. 
Esqrs.,  Barristers-at-Law.    Second  Edition.  {In preparation.) 

Surge's  Colonial  Law:  Commentaries  on  Colonial  and  Foreign 
Law  generally  and  in  their  Conflict  with  each  other  and  with 
the  Law  of  England. — Anew  Edition.  By  A.  Wood  Renton.  Esq., 
Puisne  Judge,  Mauritius,  and  G.  G.  Philliuobb,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law,  assisted  by  Experts  in  the  Various 
Systems  of  Law.     4  vols.     Royal  8yo.  {In  preparation,) 

Coote's  Treatise  on  the  Law  of  Mortgages. — Seyenth  Edition.  By 
Sydnet  Edwabd  Willia]£S,  Esq.,  Barrister-at-Law.   {Nearly  ready.) 

Dart's  Vendors  and  Purchasers.  A  Treatise  on  the  Law  and 
Practice  relating  to  Vendors  and  Purchasers  of  Real  Estate.  Seyenth 
Edition.  By  Benjahin  L.  Chebby.  one  of  the  Editors  of  *'  Prideaux*s 
Precedents  in  Conveyancing,'*  G.  E.  Ttbbell,  Abthttb  Bicxsok  and 
Isaac  Mabshall,  Esqrs.,  Barristers-at-Law.  {In  the  press.) 

Digest  of  Cases,  Overruled,  Approved,  or  otherwise  specfillv 
considered  in  the  English  Courts  to  the  end  of  1902.  With 
extracts  from  the  Judgments  dealing  with  the  same.  By  W.  A.  G. 
Woods  and  J.  Ritchib,  Esqrs.,  Barristers-at-Law.  Being  a  new 
edition  of  '*  Dale  and  Lehxaitn^b  Digest.*'  (Jit  the  press.) 

English  Reports. — A  complete  Re-issue  of  all  the  Decisions  prior  to 
1866  in  about  150  Volumes.  Third  Series.  Chancery.  125  Vols,  to 
be  issued  in  about  25  Volumes.  (Vol.  XVIII.  in  the  press.) 

Hart's  Treatise  on  the  Law  of  Banking. — By  Hbbbb  Habt,  Esq., 
LL.D.,  Barrister-at-Law.  {In  the  press.) 

Macdonell's  Law  of  Master  and  Servant. — Second  Edition.  By  Sir 
John  MACDomELL,  LL.D.,  C.B.,  a  Master  of  the  Supreme  Court,  and 
Edwabd  A.  Mitcsell  Inves,  Esq.,  Barrister-at-Law.  {In preparation.) 

Marsden's  Collisions  at  Sea. — A  Treatise  on  the  Law  of  Collisions  at 
Sea.    Fifth  Edition.    By  R.  G.  Maesden,  Esq.,  Barrister-at-Law. 

{In  the  press.) 

Pollock's   Expansion  of  the  Common   Law.— By  Sir  Fbedbbiok 

Pollock,  Bart.,  Barrister-at-Law,  Author  of  "Principles  of  Con-  ] 

tract,**  "  The  Law  of  Torts,"  &c.  .     {In  the  pi-ess.) 

Pritchard's  Quarter  Sessions. — Second  Edition.  By  V.  Gbahax 
MiLWABD  and  Joseph  B.  Matthbwb,  Esqrs.,  Barristers-at-Law. 

{Nearly  ready.) 

Wheaton's  Elements  of  International  Law.— Fourth  English  Edition. 
By  J.  B.  Atlat,  Esq.,  Barrister-at-Law.  {In  the  press.) 
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Palmer's  Company  Precedents.— For  use  in  relation  to 

Compaziies  subject  to  the  Compaziies  Acts. 
PabtL:  OJ^riBnAL  F<fc»y.    Arranged  as  follows:— Promoters,  Prospectus,  Agreements, 

Underwriting,  Memoranda  and  Articles  of  Aaaociation,  Private  Companies,  Employite' 
Benefits,  Notices,  Besolutions,  Certificates,  Powers  of  Attorney,  Banking  and  AaTanoe 
Seeurities,  Petitions,  Writs,  Pleading,  Judgments  and  Orders,  Keoonstniction,  Amal- 
gamation, Special  Acts.  With  Copious  Notes  and  an  Appendix  containing  tlie  Acts 
and  Rules.  £^hth  EdUion.  By  F.  B.  PALMER,  Banisfor-at-Law,  assisted  by  the 
Hon.  C.  MACNAGHTEN,  K.C.,  and  FRANK  EVANS,  Barrister- at-Law.  RoytU  Sw. 
1902.    Tiiee  Z^.  elolh. 

Pabt  n. ;  WnronrO-UP  forms  AKD  PRACTIOK.    Arranged  as  follows:— Ccrmpulsory 

Winding-Up,  Voluntary  Winding-Up,  Winding-TJp  under  Supervision,  Arrange- 
ments and  Compromises.    With  Copious  Notes,  and  an  Appendix  containing  Acts 
and^ules.     Ninth  Edition.     By  F.  B.  PALMER,  assisted^ by  FRANK  EVANS, 
*  Barristers-at-Law.     Royal  Bw,    1904.    Price  32a.  eloth. 

Pabt  IIL:   DKBEHTUKES  AHD  DBBENTTTRB  BTOOK.     Including  Debentures,  Trust 

Deeds,  Stock  Certificates,  Resolutions,  Prospectuses,  Writs,  Pleadings,  Jud^ents, 
Orders,  Receiyerships,  Notices,  Miscellaneous.    With  Copious  Notes.   Ninth  Edition. 
Bv  F.  B.  PALMER,  Barrister-at-Law.  Eoyal  Svo,   1903.    Price  *25«.  cloth. 
**  Farmer's  *  Company  Precedents '  is  the  book  par  exe4fence  for  praotitioners.    There  in  nothing 
we  oan  think  of  which  sbcmld  be  within  the  covers  which  we  do  not  find.*' — Law  Journal, 

Palmer's    Company  Law.  —  A  Practical   Handbook  for 

Lawyers  and  Business  Men.    With  an  Appendix  containing  the  Companies  Acta, 
1862  to  1900,  and  Rules.    Fourth  Edition.    By  FRANCIS  BEAUFORI  PALMER, 
Barrister-at-Law.    Hoyal  Svo.    1902.    Price  I2a.  6d.  eloth. 
**  Popular  in  stvle,  aIbo  accurate,  with  sufficient  references  to  authorities  to  make  the  book  useful 
to  the  pracTitionor.*'— rA«  Times. 

Daniell's  Practice  of  the  Chancery  Division  of  the  High 

Court  of  Justice  and  on  Aprieal  therefrom.    Seventh  Edition,  with  references  to  the 
Companion  Volume  of  Forms.    By  CECIL  C.  M.  DALE,  CHARLES  W.  GREEN- 
WOOD,   SYDNEY    E.    WILLIAMS,    Barristers-at-Law;   and   FRANCIS   A. 
STRINGER,  of  the  Central  Office.   Two  Vole.  Royal  %vo.  1901.  Price  bl.  5e.  eloth. 
"  With  Daniell  the  practitioner  is  *  personally  conducted,^  and  there  are  Tery  few  lawyers  who 

will  not  be  grateful  for  such  guidance,  carried  out  as  it  is  by  the  collaboration  of  tbe  most  competent 

hands." — Lata  Journal, 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the 

Chancery  Division  of  the  High  Court  of  Justice  and  on  Appeal  therefrom.  Fifth 
Edition^  with  summaries  of  the  Rules  of  the  Supreme  Court ;  Practical  Notes ;  and 
references  to  the  Seventh  Edition  of  **  Daniell's  Chancery  Practice."  By  CHARLES 
B  URNE  Y,  a  Master  of  the  Supreme  Court.  Royal  Svo.  1901.  Ptice  2/.  10«.  eloth. 
**  The  book  is  too  well-established  in  professianal  favour  to  stand  in  need  of  commendation,  but 
its  reputation  is  likely  to  be  enhanced  by  the  present  edition."~j9o{i'ettofv*  Journal. 

Seton's  Forms  of  Judgments  and  Orders  in  the  High 

Court  of  Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to  the  Chancery 
Division,  with  Practical  Notes.  Sixth  Edition.  By  CECIL  C.  M.  DALE,  Barrister- 
at-Lnw;  W.  TINDAL  KING,  a  Registrar  of  the  Supreme  Court  of  Judicature; 
and  W.  O.  GOLDSCHMIDT,  of  the  Registrars'  Office.  Three  Vole,  Royal  8»o. 
1901.  Price  61.  St,  eloth. 
"  The  present  edition  is  a  distinct  improvement  on  its  predecessor.*'— A^tteitort*  Journal. 

Chitty's  Forms  of  Practical  Proceedings  in  the  King's 

Bench   Division.— T^ir/e^wM  Edition.     By  T.   W.    CHITTY,  a   Master  of  the 
Supreme  Court ;   HERBERT  CHITTY,  Barrister-at-Law ;   and  P.  E.  VIZARD, 
of  tbe  Central  Office.    Roml  Svo.    1902.    Price  II.  I6s.  eloth. 
''The  forms  are  practically  exhaustive,  and  the  notes  very  good,  so  that  this  edition  will  be 
invaluable  to  praclitionerB  whose  work  is  of  a  litigious  kind.*'— Law  Journal. 

Hume- Williams   &  Macklin*s   Taking  of  Evidence   on 

Commi^on :  includinff  therein  Special  Examinations,  Letters  of  Request,  Mandamoa 
and  Kxaniinations  beK)re  an  Examiner  of  the  Court.  Second  Edition.  By  W.  E. 
HUME-WILLIAMS,  K.C.,  and  A.  ROMER  MACKLIN,  Barrister-at-Law. 
jDeiny  Sio.     1903.     Price  I2s.  6rf.  eloth. 

Boscoe's  Admiralty  Practice. — A  Treatise  on  the  Admi- 

raltv  Jurisdiction  and  Practice  of  the  High  Court  of  Justice  and  on  the  Vice- 
Admiralty  Courts  and  the  Cioque  Ports,  &c.,  with  an  Appendix  coutainiug  Statutes, 
Rules  as  to  Fees  and  Costs,  Forms,  Precedents  of  Pleaoings  and  of  Bills  of  Costs. 
Third   Edition.    By  E.  S.  ROSCOB,  Assistant  Registrar,   Admiralty  Court,  aiid_^ 
T.  LAMBF.RT  MEARS,  Barristers-at-Law.    Dewy  Hvo.     1903.     Price  2be.  cloth,     ^m 

*0*  A  Catalogue  of  New  Law   Works  gratia  on  application. 
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WITHIN  THE  REACH  OF  ALL. 
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Complete  RE-ISSUB  of  ALL  THE  DECISIONS 
prior  to  1866  in  about  ISO  volumes. 

...      -  ■  .  ~ -^— — -  — ^ 

THE  objects  of  this  great  scheme  of  complete  re-issue  of  all  the 
English  Seports  up  to  the  commencement  of  the  Law  Heports 
in  1866  are  now  well  known;  the  House  of  Lords  Series  in 
11  Volumes,  and  the  Privy  Council  Series  in  9  Volumes  are  now 
ready,  and  the  Chancery  Series,  to  be  completed  in  about  25  Volumes, 
is  in  course  of  publieation. 

The  Cases  are  noted  with  references  to  later  decisions  in  which 
a  particular  case  may  have  been  overruled,  or  disting^uished,  and 
a  reference  to  the  tiUes  of  the  digests  in  which  similar  cases  will 

Consultative  Committee: 
The  Bight  Hon.  The  Earl  of  Halsbtjky,  Lord  Chancellor; 
TheEightHon.  Lobd  Alvsrstone,  G.G.M.Q-.jLordCiiiefJasticeof  England ; 
The  Eight  Hon.  Snt  Highabd  Henn  Collins,  Master  of  the  Bolls ; 
The  Hon.  Snt  Bobert  Samuel  Wright,  a  Justice  of  the  High  Court ; 
Sir  B.  B.  Fiklay,  K.C.,  M.P.,  Attomey-Oeneral. 


«-  A  large  stock  of  Second- hand  Law  HeporU  and  Text-bookt  on  Sale, 


*-•  —  .w. ^ 

""' "  (    *    ) 


NOW  ISSUED. 

HOUSE  OF  LORDS  (1694  to  1866),  complete  In 
11  vols,  royal  Svo.      Price  net,  half  bound,  JB22. 

PRIVY  COUNCIL  (1809  to  1872^ complete  in  9  vols/ 
Price  net,  half  bound,  £13  :  lOs. 

H^^  NOW  PUBLISHING. 

CHANCERY  (1557  to  1866),  to  be  completed  in  about 

25  vols.    Price  per  volume  net,  half  bound,  SOs. 

%*  Volumes  I.  to  XIX.,  now  ready,  contain  Cabt,  Choyob  Cases  in 
Chancekt,  Tothill,  Diokens,  Bepobts  in  Chancery,  Nelson, 
Equity  Cases  Abridged,  Cases  in  Chancery,  Freeman,  Bepobts 
temp.  Pinch,  Yerkon's  Cases  in  Chancery,  Precedents  in 
Chancery,  Peere  Williams,  Gilbert,  Select  Cases  temp.  Kino, 
MosELY,  W.  Kelynge,  Cases  temp.  Talbot,  West  temp.  Hard- 
wicKE,  Atkyns,  Ambler,  Barnardiston,  Bidgeway  temp.  Hard- 
wicKE,  Vesey,  senior,  and  Belt's  Supplement,  Eden,  Brown, 
BY  Belt,  Cox's  Chancery  Cases,  Vesey,  junior,  and  Supple* 
ment,  Vesey  &  Beames,  G.  Cooper,  Merivale,  Swanston, 
Wilson,  Jacob  &  Walker,  Jacob,  Turner  &  Bussell,  Bussell, 
BussELL  &  Mylne,  and  Mylne  &  Keen,  Vols.  1  and  2. 
The  Volumes  are  not  sold  separately. 

Full  particulars  sent  on  application  to 

§g  Stevens  &  Sons,  Ld.,  119  &  120,  Chancery  Lane,  London.  ^ 
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